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THOMAS  COURTLAXD  MANNING. 
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ROBERT  HARDIN  MARR, 
AIXIJIBIADE  DeBLANC, 
WILLIAM  B.  GILES  EGAN, 
WILLIAM  BRAINERD  SPENCER. 


Attorney  General, 
HORATIO  NASH  OGDEN,  Esq. 


Reporter, 
PERCY  ROBERTS,  Esq. 


Clerks, 

ALFRED  ROMAN New  Orleans. 

BENJAMIN  R.  ROGERS. . .  .Opelousas. 
TALBOT  STILLMAN Monroe. 


ERRATA. 


Tago  85,  line  28,  read  •*  DaUoz  "  for  "  Dallas." 

Page  37,  line  16,  read  "  Jarman"  for  "  Jasman." 

Page  69,  line  20,  read  "  inaUmU  "  for  "  instante.*' 

Page  121,  line  9,  insert  ''under  execution"  between  the  words  "sale  " 

and  *' issued." 

Page  138.  line  34,  read  "  of  "  for  «  upoa" 

Page  231,  line  17,  read  "  personal "  for  "  persenal." 

Page  267,  line  5,  read  "  act "  for  "  debt" 

Page  285,  line  35,  read  "  J.  G.  White  "  for  '*  T.  C.  Mantling." 

Page  300,  Une  41,  read  "  dictum  "  for  "  doctrine." 

Page  331,  line  10,  read  *'  mortgaged  "  for  '*  mortgage." 

Page  331,  line  12,  read  "mortgagor"  for  "mortgager." 

Page  84,  line  17,  read  "  when"  for  "  where." 

Page  113,  line  19,  for  "  a  part"  read  "  as  a  part"  Same  page,  line  21, 
for  "  is"  read  "  are." 

P&ge  132,  line  9,  for  "  has"  read  "  had." 

Page  149,  last  line,  for  "  then,"  read  "  thus." 

Page  152,  line  1  of  paragraph  5,  for  "  unconnected  facts,"  read  "  un- 
contradicted facts." 

Page  153,  line  1  of  paragraph  2,  for  "  condemn"  read  "  consider." 

Page  207,  line  3  of  the  opinion,  for  "  Givins,"  read  "  G^n^rte. 

Page  210,  line  11  from  bottom,  for  "  claim"  read  "  clause." 

Page  261,  line  6,  for  "  one"  read  "  once." 

Page  270,  line  4,  for  "mandamus,  which"  read  "mandamus,  that 
which." 

Page  282,  line  11,  for  "advertisement"  read  "  assignment." 

Page  290,  line  11  from  bottom,  for  "  man"  read  "mass." 

Page  309,  line  5,  for  "  dreadful"  read  "  disdainful" 

Page  310,  Une  9,  for  "  fully"  read  "fairly." 

Page  314,  line  1,  for  "mani^re  compromie"  read  "manie  confirmee.'' 
Same  page,  line  14,  for  "  combat"  read  "  contest"  Same  page,  line  20, 
for  " an  enlightened  or  difficult  science"  read  "as  enlightened  or  diffi- 
cult a  science." 

Page  276,  line  10  from  bottom,  for  "then  opposed,"  read  "then 
affected." 

Page  18,  line  12,  for  "  re-date,"  read  "  relate." 

Page  18,  line  41,  for  "  in  a  hke  manner,"  read  "  in. like  manner." 

Page  18, line  42.  for  "in  the  Uke effect,"  read  "  with  ilke  effect" 

Page  24,  line  5,  for  "Buggs,"  read  "  Briggs.' 
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Page  24,  line  27,  for  "plea  of  judgment,"  read  "plea  of  payment." 

Page  87,  line  30,  for  "  1  An.,"  read  "  10  An." 

Page  92,  line  15,  for  "  presented,"  read  **'  prescribed." 

Page  99,  line  33,  for  "  adi«,"  read  "  actio." 

Page  101,  line  9,  for  "De  Sota,"  read  "  De  Soto." 

Page  201,  line  23,  for  "court  of  jurisdiction,"  read  want  of  "jurisdic- 
tion." 

Page  214,  line  32,  for  "  petitioner,"  read  "  petition." 

Page  236, line  2,  for  "secure,"  read  "leave." 

Page  236,  line  14,  for  "  these,"  read  "  those." 

Page  248,  line  39,  for  "for  debts,"  read  "her  debts." 

Page  248,  line  40,  for  "  with  the  liabilitj',"  read  "  with  Uability." 

Page  249.  line  4»  for  "  of  New  Orleans.  She,"  road  "  of  New  Orleans,, 
she." 

Page  253,  lines  29,  30,  for  "  re  sei  pesenent"  read  "  rescripsermnt" 

Page  254,  line  16,  for  "  that  it  is  not,"  read  "  that  he  is  not." 

Page  255,  line  6,  for  "  dollars  was  retained,"  read  "  dollars  were  re- 
tained." 

Page  291  et  8eq.,tor  "  Segras,"  read  "Legras." 

Page  396,  line  2,  for  "  court,"  read  "  courts." 

Page  396,  line  3,  for  "  declared,"  read  "  declares." 

Page  355,  line  7,  for  "  CuUom,  J.,"  read  "  Rogers,  J." 

Page  398,  line  19,  for  "  CuUom,  J.,"  read  "Rogers,  J." 

Strike  out  "  simulation  "  in  digest  of  the  case  of  Renshaw  &  Cara- 
md.ck  vs.  Hebert,  page  285. 

In  case  of  Daniel,  page  755, 1  state  that  it  is  an  appeal  from  the  Sec- 
ond Judicial  District  Court,  and  that  the  decision  was  an  opinion  of  the 
court.  This  is  a  mistake.  It  was  not  an  appeal,  but  an  original  applica- 
tion for  habeas  corpus,  and  the  opinion  was  the  individual  opinion  of 
Justice  Marr.  PERCY  ROBERTS,  Reporter. 
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ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Louisiana, 

AT 


JANUARY,  1877. 

JUDGES  OF  THE  COURT: 

Hon.  T.  C.  Manning,  Chief  Justice. 
Hon.  R  H.  Marb,  ' 

Hon.  a.  DbBlang,  ,       .        ^     . 

TT       TTT  -o   a  r  Associate  Justices. 

Hon.  W.  B.  Spencer, 

Hon.  W.  B.  Eoan, 


No.  6437. 
Charles  Lafitte  vs.  Morgan  Morgans. 

The  State  tax  referred  to  in  the  act  of  1873,  which  act  fori^ids  the  police  jury  of  aoy 
parish  from  assess  in;?  and  collecting  any  tax  exceodinier  the  one  hundred  per 
cuntum  of  said  State  tax,  is  merely  the  tax  levied  by  the  Lej^islature  to  pay  the 
public  debt  and  provide  for  the  general  expenses  of  the  srovernment.  It  does 
not  include  the  levee,  school,  and  other  taxes  levied  for  special  purposes. 

Should  the  ne^^'^ssltlcs  of  a  parish  demand  the  assessment  of  any  larger  tax.  such 
tax  must  first  b.)  authorized  by  a  vote  of  a  majority  of  the  voters  of  the  parish. 

APPEAL  from  the  Parish  Court  of  the  parish  of  St.  Charies.  Earhart, 
J.  Breaux,  Fenner  &  Hall,  for  plaintiff  and  appellant.  K  8t.  Martin, 
District  Attorney  i>ro  tempore  and  Parish  Attorney,  and  James  D.  Au- 
gustin,  for  defendant 

The  opinion  of  the  court;  was  delivered  by  Manning,  C.  J. 

The  tax  collector  of  the  parish  of  St.  Charies  was  proceeding  to  sell 
the  propertiy  of  the  plaintiff  to  enforce  the  payment  of  the  parish  tax 
for  1876,  assessed  upon  plaintiflfs  propeity  at  the  rate  of  fourteen  and  a 
half  mills  on  the  dollar,  when  plaintiff  paid  a  portion  thereof,  viz.:  the 
aAsessment  of  four  mills  on  the  dollar,  equal  to  that  levied  for  the 
general  expenses  of  the  State  government  and  the  school  tax,  and 
enjoined  the  collection  of  the  residue  upon  various  grounds,  of  which 
the  first  is  that  the  police  juries  of  the  parishes  are  prohibited  from 
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levying  a  tax  for  any  pariah  purpose  which  shall  exceed  one  hundred 
per  centum  of  the  State  tax  for  that  year,  and  that  the  State  tax  was 
only  four  mills  on  the  dollar. 

The  law  upon  which  the  plaintiff  relies  to  support  that  ground  of 
injunction  is  the  prohibition  contained  in  the  following  section  of  the 
act  of  1872 : 

"  Nor  shall  the  police  jury  of  any  parish  levy  a  tax  for  any  parish 
purpose,  except  to  pay  indebtedness  incurred  prior  to  the  passage  of 
this  act,  during  any  year  which  shall  exceed  one  hundred  per  centum 
of  the  State  tax  for  that  year,  unless  such  excess,  whether  levied  by 
village,  city,  or  parochial  authorities,  shall  first  be  sanctioned  by  a  vote 
of  a  majority  of  the  voters  of  said  village,  city,  or  parish,  at  an  election 
held  for  that  purpose."    Acts  of  1872,  p.  56. 

In  the  revenue  act  of  the  previous  year,  which  was  in  force  in  1876, 
and  governed  the  assesment  for  that  year,  it  is  enacted  that  "an  annual 
ad  vaUrreni  tax  of  four  mills  on  each  dollar  of  the  valuation  for  each 
year  of  all  the  real  and  personal  property  in  this  State  subject  to  taxa- 
tion shall  be  assessed,  levied,  and  collected  in  current  money  for  the 
purpose  of  supporting  the  government  of  the  State,  of  paying  the  pub- 
lic debt,  and  of  promoting  the  public  interest."    Acts  of  1871,  p.  104. 

The  defendant  denied  that  the  assessment  of  fourteen  and  a  half  mills, 
on  the  dollar  by  the  police  jury  was  in  contravention  of  that  law,  inas- 
much as  that  was  the  sum  total  of  the  State  taxes  for  that  year,  and 
prayed  a  dissolution  of  the  injunction  with  one  hundred  per  centum 
upon  the  taxes  enjoined  as  damage-^.  The  judgment  was  in  his  favor 
and  in  accordance  with  that  prayer. 

The  tax  of  four  mills  on  the  dollar  is  for  the  purpose  of  supporting 
the  government  of  the  State,  of  paying  the  public  debt,  and  of  promot- 
ing the  public  interest  Other  taxes  are  imposed  under  authority  of 
special  laws  for  special  purposes;  e.  g.,  one  to  protect  the  lands  from 
overflow  by  the  construction  and  repair  of  levees,  another  for  the  sup- 
port of  the  public  schools,  a  third  to  pay  the  interest  of  the  public  debt, 
etc.,  and  these  can  not  be  diverted  from  the  purpose  to  which  thoy  have 
severally  been  consecrated.  If  the  tax  of  four  mills  on  the  dollar  is 
deemed  sufficient  to  defray  the  expenses  of  the  State  government,  it 
may  reasonably  be  icf erred  tnat  the  General  Assembly  deemed  a  simi- 
lar tax  adequate  to  the  support  of  the  parish  government,  and  that  the 
restriction  imposed  by  the  act  of  1872  was  intended  to  be  measured  by 
the  rate  of  taxation  authorized  each  year  for  the  government  of  the 
State. 

An  old  and  sound  rule  for  the  construction  of  statutes  is  that  inquiry 
must  be  made  of  the  mischief  to  be  remedied,  and  thus  ascertain  the 
motive  which  impelled  the  Legislature  to  enact  the  new  law. 
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Blackstone  says:  "  The  most  universal  and  effectual  way  of  discover- 
ing  the  true  meaning  of  a  law,  when  the  words  are  dubious,  is  by  oon- 
«idering  the  reason  and  spirit  of  it,  or  the  cause  which  moved  the 
Legislature  to  enact  it."    1  vol.,  61,  Com. 

It  is  a  part  of  the  public  history  of  the  country  that  for  several  years 
immediately  preceding  the  enactment  of  the  statute  we  are  considering 
the  parochial  authorities  of  many  parishes  had  made  lavish  and  wanton 
expenditures,  and  that  practically  their  power  to  impose  taxes  was 
unlimited  in  their  own  opinion.  It  was  exercised  vFithout  restraint.  The 
reports  of  this  court  exhibit  to  what  extent  this  power  was  used  and 
for  what  purposes.  Manifestly  that  was  the  cause  that  moved  the 
Legislature  to  enact  this  act  restricting  their  power  within  specified 
limits. 

The  defendant  insists  that  all  of  the  taxes  levied  by  authority  of  the 
State,  viz.,  the  levee  tax,  school  tax,  interest  tax,  the  tax  for  the  support 
of  the  State  government,  etc.,  are  but  one  tax.  This  theory  is  neces- 
sary to  sustain  his  argument  that  the  expression  "  State  tax"  used  in 
the  statute  means  all  the  State  taxes,  but  the  fact  is  otherwise.  The 
tftx  of  four  mills  on  the  dollar  for  the  expenses  of  the  State  government 
is  imposed  by  the  act  of  1871;  that  for  the  payment  of  the  interest  on 
the  public  debt  by  an  act  of  1874,  (Acts,  p.  89)  and  that  for  the  construc- 
tion of  levees  by  a  later  act  of  same  year.    Idem,  p.  95. 

The  view  we  have  taken  of  this  meaning  of  the  statute  of  1872  is 
-confirmed  by  other  acts  of  the  Legislature.  In  1870  it  was  enacted  that 
"  neither  police  jurors  nor  other  parish  authorities  shall  make  appro- 
priations or  expenditures  for  the  purpose  of  making  or  repairing  public 
roads  or  bridges  until  provision  for  the  payment  of  such  appropriations 
or  expenditures  shall  have  been  made  by  levying  a  special  tax  on  all 
the  real  and  personal  property  in  the  parish,  and  payment  shall  not  be 
made  out  of  any  other  fund."    Acts  1870,  p.  47. 

So  again:  "The  electors  of  a  district,  when  legaUy  assembled,  shall 
have  power  to  levy  such  tax,  not  exceeding  three  mills  on  the  dollar,  to 
purchase  or  lease  a  school-house,  and  to  build  a  school-house,  and  for 
compensation  of  teachers."    Revised  Statutes  of  1870,  section  1276. 

The  analogy  between  the  power  exercised  by  the  General  Assembly  in 
imposing  taxes  for  State  purposes  and  that  conferred  by  it  upon  the 
police  juries  for  parochial  purposes  is  complete.  While  a  tax  is  imposed 
by  it  for  the  support  of  the  State  government,  and  provision  is  made  by 
special  laws  for  special  purposes,  so  in  like  manner  it  restricts  the  police 
juries  to  a  tax  for  the  support  of  parochial  government  of  one  hundred 
per  centum  upon  the  sum  or  rate  it  has  imposed  for  the  State  govern- 
ment, and  empowers  those  bodies  to  le^^  special  taxes  for  defined  pur- 
poses.   Nor  has  the  Legislature  omitted  to  provide  for  other  and  special 
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contingencies.  If  an  extraordinary  emergency  shall  demand  it,  a  higher 
rate  of  taxation  is  peimitted  to  be  levied  if  it  "  shall  firat  be  sanctioned 
by  a  vote  of  a  majority  of  the  votere  at  an  election  held  for  that  pur- 
pose/' and  the  power  to  levy  a  tax  to  pay  indebtedness  incurred  prior  to 
the  passage  of  the  act  of  1872  is  specially  excepted  from  prohibition  as 
to  the  rate  specified  therein. 

The  opinion  we  have  expressed  upon  the  ground  of  injunction  just 
examined  renders  lumecessary  a  discussion  of  or  decision  upon  the  other 
grounds  urged  by  plaintifiC 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  the  injunction  be  perpetu- 
ated, and  the  plaintiff  have  and  recover  of  the  defendant  the  costs  of 
both  courts. 

Rehearing  refused. 


No.  6108. 
Adolphe  Gaidry  vs.  G.  Lyons,  Sheriff,  et  al. 

Property  which  a  debtor  has  oonveyed  to  another  by  a  simulated  sale  may  be  seized 
by  a  creditor,  in  whatever  hands  it  may  be  found.  In  such  case  no  preliminary 
revocatory  action  is  necessary. 

The  conversations,  and  admissions  of  one  of  the  parties  to  an  alleged  fraud,  or  sim- 
ulation, are  admissible  in  evidence,  even  though  they  have  occurred  out  of  the 
presence  of  the  other  parties. 

Where  fraud  or  simulation  is  at  issue,  any  act  of  one  of  the  parties  to  it,  bearing  on 
the  issue,  is  relevant.  In  such  cases  a  large  latitude  in  the  admission  of  evi- 
dence is  not  merely  permitted,  but  enjoined. 

4  PPEAL  from  the  Fifteenth  Judicial  District  Court.    Beattie,  J.    JV. 
jJV.  H.  Bightar  and  E,  W,  Blake,  for  plaintiff  and  appellant    Goode  <j& 
Winder,  for  defendants. 
The  opinion  of  the  court  was  rendered  by  Manning,  C.  J. 

On  the  Motion  to  Dismiss. 

The  defendants  and  appellees  move  to  dismiss  this  appeal  on  the 
grounds  that  there  was  no  legal  motion  for  an  appeal  made  in  the  lower 
court,  and  no  legal  order  of  appeal  granted. 

The  minutes  of  the  court  show  that  the  motion  was  made  in  open 
court,  and  the  order  entered  in  form.  The  motion  to  dismiss  is  therefore 
refused.  «  .  .v' 


On  the  Merits. 

This  is  an  injunction  obtained  by  plaintiff  restraining  the  sheriff  of  the 
parish  of  Terrebonne,  and  Lapene  &  Ferr^,  judgment  creditors  of  Theo- 
dule  Duplantis,  from  selling  ceitain  sugar  and  molasses  seized  by  the 
sheriff  under  a  writ  of  fieri  facias  issued  at  the  instance  of  those  creditors. 
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The  facts  need  to  be  detailed.  On  the  sixteenth  of  February,  1870, 
Theodule  Duplantis  executed  an  act  of  mortgage  to  Lap^ne  &  Ferr^  to 
secure  two  notes  of  S5847  35  and  $3500,  in  which  his  wife  makes  the 
'  usual  renunciation.    The  property  mortgaged  is  a  sugar  plantation  com- 

posed of  six  tracts  of  land  originally,  each  one  of  which  is  specifically 
described,  with  the  engine,  machinery,  and  buildings. 

On  the  twenty-seventh  of  January,  1873,  Lap^ne  &  Ferr^  instituted 
suit  against  Theodule  Duplantis  for  811,156  76,  subject  to  a  credit  of 
85774  32.  This  was  on  account,  and  it  does  not  appear  that  either  of  the 
I  above  notes  was  included  in  that  suit. 

Nine  days  after  the  filing  of  that  suit,  viz.:  on  February  fifth  following, 
I  Theodule  Duplantis  leased  to  his  brother  Marcel  the  six  tracts  of  land 

described  in  the  mortgage  above  recited,  and  sold  him  five  other  tracts. 
The  lease  was  for  three  years,  commencing  with  1873,  and  the  condition 
the  payment  of  two  thousand  dollars  per  annum,  for  which. notes  were 
■executed  by  Marcel. 

On  the  sixteenth  of  May  of  the  same  year  judgment  was  rendered  in 
favor  of  Theodule  Duplantis's  wife  against  him' for  82175,  with  interest 
from  the  above  date,  and  recognizing  a  mortgage  in  her  favor,  dissolving 
the  community,  etc. 

On  the  twenty-fourth  of  the  same  month  Theodule  Duplantis  conveyed 
•by  notarial  act  to  his  wife  the  six  tracts  of  land  mortgaged  to  Lapdne  & 
TerrS  in  1870,  and  leased  to  Marcel  three  months  before  for  83289  68,  the 
wife  paying  by  aclcnowledging  satisfaction  of  her  judgment,  and  assuming 
the  payment  of  a  mortgage  note  of  her  husband  to  one  Barilleaux  for 
81111  98.    Marcel  witnessed  the  act. 

On  the  twenty-ninth  of  November  of  the  same  year  Lapene  &  Ferre 
obtained  judgment  in  their  suit  against  Theodule  Duplatitis  for  82908  78 
and  interest. 

On  the  twenty-second  of  December  following  Marcel  Duplantis  sublet 
to  Adolphe  Gaidry,  the  plaintiff,  the  property  purchased  by  him  from 
Theodule  the  previous  February,  and  also  the  six  tracts  leased  by  him 
from  his  brother  in  the  same  act,  which  are  the  same  tracts  that  his 
brother  had  sold  to  his  wife  in  May,  to  which  sale  Marcel  was  a  witness. 
This  lease  was  for  1874  only,  and  the  price  was  eight  hundred  dollars,  to 
be  paid  early  in  the  year. 

It  was  not  until  the  first  of  December,  1874,  that  execution  was  issued 
Ijy  Lapene  &  Ferr^  on  their  judgment,  and  four  days  thereafter  Gaidry 
enjoined  further  proceedings,  upon  the  ground  that  the  property  seized 
belonged  to  him,  having  been  produced  on  the  plantation  of  which  he 
was  lessee,  and  which  was  cultivated  by  him,  and  of  which  he  was  in 
possession  at  the  time  of  seizure,  both  of  plantation  and  produce. 

The  defendants,  Lapene  &  Ferre,  deny  this,  and  aver  that  their  debtor. 
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Theodule  Duplaatis,  was  in  possession  of  the  plantation  that  year,  and 
had  been  for  thirteen  years  continuously,  and  was  also  in  possession  of 
the  produce  seized;  that  the  lease  of  the  plaintiff  from  Marcel  Buplantis^ 
as  well  as  that  of  Marcel  from  their  debtor,  was  a  "  sham  and  a  myth,'" 
and  the  whole  transactions  of  these  parties  were  simulations  contrived 
for  the  purpose  of  defeating  the  claims  of  the  defendants  against  the 
owner  of  the  plantation;  that  the  crop  of  1874  was  made  by  that  owner^ 
Th^odul^  Duplantis,  and  belonged  to  him,  a  portion  of  the  advances, 
necessary  to  make  it  having  been  furnished  by  Qaidry;  that  Theodule 
was  insolvent  or  greatly  embarrassed  when  the  pretended  lease  was 
made  by  him  to  his  brother,  and  was  in  no  better  condition  when  the 
brother  sublet  to  Gaidry,  and  is  insolvent  now;  and  his  condition  was. 
well  known  both  to  Marcel  and  Gaidry;  that  these  leases  had  no  real 
existence,  but  were  simulated  contrivances  made  by  these  thi*ee  parties 
to  obstruct  defendants  in  the  pursuit  of  one  of  them  who  was  theii'  debtor^ 

Before  entering  upon  an  analysis  of  the  evidence,  it  will  be  convenient 
to  dispose  of  a  point  made  by  the  plaintiff  and  insisted  on  by  him  with 
partinacity,  viz.:  that  the  defendants  can  not  attack  the  lease  of  Gaidry 
from  Marcel  Duplantis  in  this  manner,  but  are  obliged  to  resort  to  a  direct 
action  to  annul  it,  much  less  can  they  seize  property  claimed  under  tliat 
lease  fts  Gaidi^y's  to  satisfy  a  judgment  against  another  person,  when 
the  title  to  that  property  was  imassaUed  at  the  time  of  seizure,  and  that 
the  burden  of  proof  rests  upon  the  party  charging  simulation  in  that 
case.  In  support  of  this  position  great  reliance  is  placed  upon  the  case 
of  Pierce  vs.  Clark,  25  An.  Ill,  wherein  the  following  language  is  used: 
"  It  is  the  well-settled  jurisprudence  of  this  court  that  the  titie  to  prop- 
erty can  not  be  attacked  collaterally,  and  that  where  a  judgment  creditor 
seizes  property  as  belonging  to  the  judgment  debtor,  but  the  title  to 
which  stands  in  the  name  of  another,  he  assumes  the  burden  of  showing 
emulation." 

The  doctrine  is  stated  too  broadly,  and  requires  modification.  The 
actio  Pauliana  of  the  Roman  law,  which  is  our  revocatory  action,  is  to 
set  afiide  contracts  which  have  a  real  existence,  but  which  the  law  will 
not  permit  to  impede  the  creditor  in  recoveiing  his  debt,  and  is  quite  dis- 
tinct from  that  of  which  the  object  is  to  have  a  simulated  sale  decreed 
such.  A  simulated  transfer  of  property  vests  no  right  in  the  transferee,, 
and  is  not  subject  to  the  rules  of  real  contracts  operating  injuriously  to 
creditors,  who  may  proceed  as  if  no  such  transfer  had  been  made,  and  if 
en|oinod  may  plead  and  show  the  simulation  on  the  trial  of  the  injunc^ 
tion.  .That  is  the  doctrine  enunciated  in  the  earliest  of  our  reports,  and 
maintained  by  a  long  line  of  decisions.  In  one  it  is  declared  that  "  where 
the  sale  is  purely  simulated  and  fictitious,  and  when  the  party  remaina 
in  possession,  the  burden  of  proof  is  upon  the  party  claiming  title,  to. 
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show  that  the  sale  is  bona  Jule  or  real."  Haile  vs.  Brewster,  13  An.  155. 
It  had  already  been  held  that  "  simulation  gives  neither  pose-^sion  nor 
title,  and  that  no  act  of  the  parties  to  a  simulated  sale  can  be  recognized 
as  affecting  the  rights  of  creditors  to  the  property  of  their  debtor." 
Cammack  vs.  Watson,  1  An.  132;  Hobgood  vs.  Brgwn,  2  An.  323.  Again 
it  is  said:  "The  judgment  creditor  is  not  bound  to  resort  to  a  revocatory 
action  before  seizing  property  which  he  believes  to  belong  to  his  debtor, 
aid  to  be  held  by  a  third  person  under  a  simulated  sale."  Clark  vs. 
Bank  of  Alabama,  3  An.  325. 

"  It  is  the  continued  possession  of  the  vendor,  acting  as  owner  after  the 
sale,  which  creates  the  presumption  of  simulation  and  imposes  upon  the 
vendee,  as  regards  third  persons,  the  burden  of  proving  the  validity  of 
the  sale."    Lindeman  vs.  Theobalds,  2  An.  912. 

"  The  chapter  of  the  Civil  Code  regulating  the  revocatory  action  is  not 
applicable  to  cases  of  simulation.  In  these  latter  the  sherilT  may  8t»ize 
notwithstanding  the  apparent  transfer  of  the  property  by  the  defendant 
in  execution."    Enswiler  vs.  Burnham,  6  An.  710. 

"  A  simulated  title  confers  no  right  whatever.  No  action  is  necessary 
to  annul  it."    McMartens  vs.  Place,  8  An.  431. 

And  in  a  recent  case  it  was  held  that  "  real  property  in  possession  of 
a  party  under  a  recorded  title  translative  of  property  imn  not  be  seized 
by  a  judgment  creditor  of  the  former  owner  unless  it  be  shown  that  the 
sale  was  simulated."    Anderson  vs.  Hoy,  2^  An.  175. 

Several  bills  of  exception  were  taken  by  the  plaintiff  to  the  testimony. 
The  first  to  the  ruling  of  the  court  permitting  Theodule  Duplantis  to 
testify  as  to  the  real  ownership  of  the  property  seized,  the  objection  being 
that  he  was  estopped  by  his  "declaration  that  it  was  Gaidry's,"^made  in 
his  application  to  b(md  it.  The  law  of  estoppel  does  not  apply  here.  A 
man  may  vary  or  contradict  his  own  U^stimony.  That  will  impair  or 
destroy  his  credibility,  but  it  is  competent  to  hear  it.  The  second  bill  is 
to  the  ruling  of  the  court  permitting  the  same  party  to  testify  as  to  the 
motives  which  induced  him  to  lease  his  plantation  to  his  brother,  the 
objection  being  that  such  evidence  was  inadmissible  until  the  lease  was 
produced.  The  lease  was  introduced  in  evidence  duiing  the  trial.  It 
would  have  been  more  regular,  however,  to  have  laid  the  basis  for  the 
evidence  by  first  offering  the  lease.  The  third  bill  was  to  the  proof  of 
declarations  of  Theo(iule  Duplantis  concerning  the  plaintiff  testified  to 
by  Smith,  on  the  ground  that  they  were  hearsay.  The  evidence  was  ad- 
missible. "  Conversations  or  admissions  of  the  parties  implicat<?d  in  the 
fraud  or  simulation  may  be  offered  by  creditors,  the  objection  to  such 
evidence  going  to  the  effect  or  weight  of  it  w^hen  the  declarations  are  not 
made  in  the  presence  of  the  other  party."    Davis  vs.  Steon,  15  An.  177. 

The  defendants  take  a  bill  to  the  testimony  of  Surle,  on  the  ground  of 
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its  irrelevaucy.  It  was  relevant  as  tending  to  show  the  action  of  Theo- 
dule,  the  owner,  to  his  merchant  during  1873,  one  of  the  years  of  the  lipase 
pretended  to  have  been  made  to  Marcel.  "  The  whole  tendency  of  mod- 
ern prac^tice  is  to  enlarge  the  admissibility  of  evidence,  leaving  the  court 
to  restiict  its  applicability."    Kaiser  vs.  New  Orleans,  17  An.  178. 

We  have  now  to  c-allate  the  oral  testimony.  It  will  be  abbreviated  as 
much  as  consists  with  a  proper  presentation  of  its  material  features. 

The  record  reeks  with  fraud  and  perjury.  Two  brothers  combine  to 
evade  the  payment  of  a  debt  acknowledged,  or  proved  to  be  justly  due. 
If  the  testimony  of  the  one  be  true,  that  of  the  other  is  necessarily 
false.  The  fomis  of  law  are  carefully  observed,  behind  which  th(*y  at* 
tempt  to  hide  their  guilty  purpose.  Solemn  declarations  in  authentic 
a?  ts,  and  judicial  aim  Is -li'.ms  upon  the  records  of  courts,  throw  a  veil 
over  the  secret  intention  imbedded  beneath  this  crust  of  formularies. 
The  law  rends  this  veil  asunder  with  its  rud(»  and  unsparing  hand,  and 
beneficently  throws  over  society  its  protecting  shield.  Simulation  is  diffi- 
cult to  be  proved.  They  who  practice  it  conceal  their  de^ic(  s  imder 
the  guise  of  acts  which  bear  the  stamp  of  authentic  ity,  and  have  the 
outward  appearance  of  fair  dealing.  The  sinuous  paths  which  they 
tread  require  to  be  illumined  by  the  light  of  truth,  poured  upon  it  with 
merciless  brilliancy.  The  law  wisely  permits  great  latitude?  in  the  appli- 
cation of  the  process  by  which  this  truth  is  to  be  eliminated.  Conscience 
can  be  probed.  The  Wv>rst  deformity  thus  exposed  will  revolt  an  indi- 
vidual observer,  but  society  reaps  the  benefit  of  the  detection  in  wrong- 
doing, and  the  law  vindicates  its  mission. 

Theodule  Duplantis  swears  that  the  lease  of  his  plantation  to  his 
brother  Marcel,  in  February,  1873,  for  three  years,  was  a  *'  mere  ar- 
rangement for  convenience,"  and  the*  three  rent  notes  of  two  thousand 
dollars  each  were  returned  by  him  to  Marcel,  he  not  receiving,  or  at  any 
time  expecting  to  receive,  any  money  therefor;  that  he  has  lived  on  the 
place  continuously  since  1801  and  lives  there  now,  and  has  cultivated  it 
all  the  while  for  his  own  account;  that  the  supplies  and  advances  for 
the  plantation  during  1873  were  covered  by  a  mortgage  note  of  his  de- 
liv€'red  to  Surle,  who  furnished  them;  that  when  Marcel  bei'ame  appre- 
hensive that  liis  own  creditors  would  give  them  trouble,  he  sublet  to 
the  plaintiff  for  1874,  and  gave  as  a  reason  for  it  that  Letehford  had 
obtained  judgment  against  him  and  might  interfei'e  with  witness  in  the 
management  of  his  affairs;  that  witness  assented  to  this  arrangement 
because  it  was  his  interest  that  such  transfer  should  be  made  if  there 
was  a  probabiUty  of  Marcel's  creditors  intertering,  provided  the  trans- 
fer was  made  on  the  same  conditions  as  his  k»ase  to  Marcel;  i.  c,  without 
consideration  and  for  convenii^nce  only;  that  the  plaintiff,  Gaidry,  knew 
all  this;  that  Marcel  feared  Letehford  would  seize  the  mules,  and  he 
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therefore  sold  them  to  plaintiff,  who  paid  Marcel  four  hundred  and 
twenty-five  dollais  cash,  and  then  Marcel  lianded  back  the  money  to 
plaintiff  in  witness's  presence,  the  intention  being  to  simulate  a  sale  only; 
that  during  1874  he  cultivated  the  plantation  for  himself,  and  the  plain- 
tiff made  him  part  of  the  advances  and  others  a  part — Labat  to  the 
amount  of  $784  75  and  LeBlanc  iB169 — both  of  which  sums  were  paid  by 
witness  with  his  own  funds  or  produce;  that  he  bought  peas,  corn,  and 
fodder  from  nine  persons  whose  names  are  mentioned  by  him  and  paid 
them  himself,  and  also  paid  six  named  laborers;  that  part  of  the  land 
worked  that  year,  leased  to  Marcel  and  sublet  to  plaintiff,  was  held  by 
witnesii  under  a  lease  from  Mrs.  Forest,  and  witness  paid  her  the  rent; 
that  he  paid  the  cooper,  bought  carts  for  the  place,  and  paid  for  one 
and  is  to  pay  for  the  other,  killed  his  own  beeves  for  the  laborers,  and 
in  all  respects  acte^d  as  owner,  both  of  land  and  crop,  which  were  his 
own;  that  he  marked  the  sugar  and  molasses  seized  with  plaintiff's 
initials,  because  he  intended  it  should  be  shipped  by  him  and  the  net 
proceeds  applied  to  the  payment  of  plaintiffs  account  against  him 
for  su[)p]ies ;  that  this  produce  was  in  witness's  possession  at  the 
time  of  seizure;  other  barrels  and  hogsheads  were  marked  with  names 
of  other  persons  for  whom  those  were  intended  in  like  manner  as  those 
marked  for  plaintiff*,  some  of  the  Gaidry  marks  were  effaced,  and  the 
barrels,  etc.,  were  re-marked  in  Daspit's  name  and  others,  and  these 
changes  were  reported  to  plaintiff  and  approved  by  him.  He  daiies 
that  he  engaged  to  serve  as  overseer  for  plaintiff,  and  explicitly  con- 
fesses that  his  dis(»laimer  of  ownership  of  the  produce,  made  in  the  ap- 
plication to  bond  it,  was  false.  His  plantation  is  now  under  seizure  by 
Lapene  &  Ferr^  to  satisfy  the  mortgage  of  1870. 

Labat  confirms  the  statement  relative  to  the  supplies  furnished  by 
him  to  Theodule  Duplantis  and  the  payment  of  the  account  by  the  lat- 
t"*r,  and  LoBlanc  does  likewise.  LeBlanc  lives  in  the  neighborhood,  and 
had  accounts  against  some  of  the  laborers,  which  Theodule  told  him  to 
transfer  to  his  account,  and  he  paid  it;  but  this  payment  was  made  in 
part  by  drafts  on  plaintiff.  Lecompte,  Ozio,  Hebeit,  and  Forest  all  sold 
forage  to  Theodule  that  year  and  were  paid  by  him.  The  last  men- 
tioned knows  that  Theodule  paid  the  rent  money  to  Mrs.  Forest,  as 
narrated  by  him.  Some  of  the  laborera  testify  they  were  employed  and 
paid  by  Theodule.  In  June,  1874,  Smith  was  at  the  latter's  residence 
on  the  plantation  and  was  shown  by  him  an  account  of  the  plaintiff's 
for  supplies,  and  he  complained  of  plaintiffs  exorbitant  charges 
for  oats,  flour,  etc.,  and  declared  he  would  not  submit  to  such  prices,  and 
would  cut  grass  and  cure  it  and  thus  save  expenses  for  forage,  and 
other  witnesscMs  say  that  he  did  as  he  then  declared  he  would  do. 

Marcel  Duplantis  swears,  on  the  other  hand,  that  his  lease  from  his 
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brother  and  his  sublease  to  plaintiff  were  genuine,  and  that  the  price 
of  the  latter  was  paid  to  him  by  plaintiff;  that  the  purpose  of  the  par- 
ties was  to  deposit  the  three  rent  notes  of  two  thousand  dollars  ea^h 
with  Surle  as  coUaterals  for  advances,  but  that  it  was  not  done,  and 
himself  made  the  advances;  that  the  expenses  of  1873  were  seventy-five 
hundred  dollars,  of  which  Surle  furnished  twenty-five  hundred  dollars, 
and  witness  used  his  own  money  for  the  residue,  and  that  he  received 
twenty-eight  hundred  dollars,  of  which  plaintiff  paid  him  eight  hun- 
dred dollars,  and  the  balance  was  the  proceeds  of  the  sale  of  mules  and 
carts.  "  Upon  his  soul  and  conscience,"  he  exclaims,  •*  he  is  sure  the 
sugar  and  molasses  ought  to  belong  to  Gaidry  "  (plaintiff),  and  immedi- 
diately  adds,  "  he  may,  perhaps,  be  deceived."  He  swears  that  his 
brother  Theodule  engaged  to  serve  as  overseer  to  plaintiff  as  vehemently 
as  the  other  swears  to  the  contrary,  and  fixes  the  time  of  that  engage- 
•  ment  at  May,  1874.  He  had  transactions  with  plaintiff  during  that  year 
amounting  to  ^IHOO  or  ;?1400,  and  on  being  asked  why  he  did  not  pay  this 
indebtedness  in  part  with  plaintiff's  rent  note  answers,  **  c'etait  mon 
affaire  " — he  has  always  thought  plaintiff  an  honorable  man,  and  never 
warned  his  brother  Theodule  to  be  on  his  guard  against  him.  Then^ 
being  shown  a  letter,  says  it  was  written  by  himself.  This  letter  is  ad- 
dressed to  his  brother,  and  is  dated  the  ninth  of  January,  1874,  two 
weeks  after  his  lease  to  Gaidi'y.  After  informing  him  that  he  had  writ- 
ten him  two  letters  since  yesterday  the  letter  proceeds  :  "  Vient,  comme 
je  te  dis,  soit  sure  de  toute  arrangement,  mais  comme  je  vols  tous  so 
trouver  postiche  suivant  ce  que  j'aurais  S,  te  dire.  Tu  as  le  temps,  je 
pense;  vient,  et  de  li  tu  pouvais  voir  avec  c-e  que  je  te  dirais;  ne  tefie  pas 
k  Louis  Surle,  iii  meme  Adolphe  dans  rien.  C*est  pourquoi  je  t'ccris 
ainsi.    Je  pense  que  cela  suffit  pour  que  tu  save  ^  quoi  t*en  tenir. 

"  Tout  a  toi,  M.  DUPLANTIS. 

"  P.  S.  A.  G.  m'a  dit,  hier,  qui  fallait  je  lui  trouve  Targent." 

Then  being  questioned  as  to  whom  he  referred  by  the  initials  A.  G.,  he 
does  not  recollect.  Questioned  further  as  to  whom  he  referred  by  the 
name  Adolphe,  he  does  not  know.  Then  immediately  after  he  says  A. 
G.  and  Adolphe  refer  to  the  same  person,  but  does  not  designate  the 
person. 

Clay  Duplantis,  a  nephew  and  employee  of  the  plaintiff,  testifies  to  an 
arrangement  between  Theodule  Duplantis  and  the  plaintiff,  by  which  the 
former  was  to  become  the  overseer  of  the  latter  at  one  hundred  and  fifty 
dollars  per  month  tiU  October  of  1874,  but  on  plaintiff  during  the  con* 
versation  objecting  to  the  salary  Theodule  agreed  to  take  his  pay  out  of 
the  profits  after  all  expenses  were  paid. 

Justin  Daspit,  a  brother-in-law  of  plaintiff,  gives  much  the  same 
testimony. 
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Surle  advanced  for  the  cultivation  of  the  crop  of  1873,  to  secure  pay- 
ment of  which  Theodule  deposited  with  him  mortgage  notes  for  six 
thousand  dollars  as  collateral. 

Last  we  will  epitomize  the  testimony  of  Gaidry,  the  plaintifT*  He  waa 
in  possession  of  the  plantation  from  tiic  moment  of  MarceFs  lease  to 
him,  and  made  the  crop  of  1874;  the  advances  to  make  the  crop  were 
made  by  him;  Theodule  was  his  manager;  paid  Marcel  eight  hundred 
dollars,  the  consideration  of  his  lease,  and  two  thousand  dollars  cash 
for  mules  and  agricultural  implements;  don't  know  how  much  his  lessor 
was  to  pay  for  his  lease  from  Theodule,  nor  how  many  hands  worked  on 
the  place;  didn't  know  the  crop  was  liable  to  seizure  by  Marcel's  lessor; 
sent  all  supplies  and  moneys  from  his  store,  twenty  miles  distant;  there 
was  no  agreement  with  Theodule  about  salary,  which  was  entirely  left 
to  witness;  Theodule  came  to  him  to  bo  employed  as  overseer  about. 
Februai-y,  1874. 

Groping  through  this  mass  of  contradictions  and  prevarications  we 
find  certain  salient  facts  established.   Theodule  Duplantis  was  insolvent. 
at  the  time  of  the  lease  from  him  to  his  brother  Marcel,  and  the  sub- 
sequent sublease  to  their  cousin,  Adolphe  Gaidry,  and  the  seizure  of 
the  produce  by  Lapene  &  Ferra.    The  mortgage  of  1870  to  these  last  is 
unpaid,  and  his  plantation  is  now  under  seizure  for  its  satisfaction.  The 
judgment  in  his  wife's  favor  in  May,  1874,  could  only  have  been  ren- 
dered on  pr  )of  of  the  derangement  of  his  affairs.    The  suit  of  Lap^ne 
&  Ferre  in  January,  1873,  was  for  the  recoveiy  of  another  debt  in  addi- 
tion to  that  secured  by  mortgage.    Scarcely  had  the  sheriff  served  the 
process  in  this  suit  upon  Theodule  Duplantis  when  he  makes  a  lease 
for  three  years  to  Marcel,  for  which  ho  consideration  was  over  paid. 
This  lease  was  a  simulation,  and  was  not  intended  by  either  of  the  par- 
ties to  have  a  real  existence,  but  was  expressly  designed  to  obstruct  the 
creditors  of  the  lessor  in  the  prosecution  of  their  claims.    The  custom- 
ary suit  of  the  wife  followed  in  quick  succession.    Before  the  expiration 
of  the  first  year  Marcel  needed  the  same  protection   from  his  own 
creditors,  and  his  lease  to  the  plaintiff  had  the  same  purpose  as  the 
other,  and  like  it  was  a  simulation.    The  continued  possession  of  the 
debtor  of  the  property,  his  management  and  control  of  it,  his  payment 
of  many  of  the  expenses  incurred  in  its  cultivation  with  his  own  funds, 
or  the  produce  he  raised,  and  the  pledge  of  his  mortgage  notes  as  col- 
laterals to  the  merchant  who  supplied  and  advanced  him  for  the  crop 
of  1873,  and  his  purchase  of  some  of  the  supplies  from  the  plaintiff  for 
that  of  1874,  and  his  complaints  of  the  prices  charged  are  circum- 
stances that  show  the  character  of  the  arrangement,  and  its  purpose^ 
Undoubtedly  the  plaintiff  furnished  a  considerable  paii^  of  the  supplies, 
and  advances  for  the  crop  of  1874.    Were  he  before  us  prosecuting  a 
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demand  for  their  payment  with  a  recorded  pri>ilege,  he  would  doubt- 
less have  established  his  right  to  h,  judgment  in  his  capacity  of  furnisher 
of  supplies.  He  has  chosen  a  different  course.  Relying  upon  a,  simu- 
lated lease,  he  claims  the  produce  as  owner,  and  imagined  that  authentic 
aK»ts,  containing  illegal  and  fraudulent  combinations  to  defraud  credit- 
ors, could  not  be  toni  to  shreds  by  the  sharp  talons  of  the  law,  when  it 
«cents  fraud  and  deceitful  devices. 

The  judge  who  tried  the  case  evinces  in  an  elaborate  and  well-con- 
aidered  opinion  his  patient  and  careful  examination  of  the  whole  evi- 
dence, and  the  law  applic«,ble  to  it.  He  has  rightly  interpreted  the  one, 
and  has  duly  weighed  the  other.  He  had  the  witnesses  before  him,  and 
saw  the  manner  of  giving  their  testimony.  His  judgment  was  that 
plaintiff's  injunction  be  dissolved  with  twenty  per  centum  upon  the 
amount  enjoined,  as  general  damages,  and  three  hundred  dollars  attor- 
ney's fee  as  special  damages,  decreeing  the  produce  seized  to  be  the 
property  of  Theodule  Duplantis,  the  judgment  debtor,  and  subject  to 
the  execution  of  Lapene  &  Ferr^,  the  judgment  creditor,  and  annulling 
the  several  leases,  and  declaring  them  to  be  simulations. 

The  judgment  is  just. 
'  It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  affirmed  with  costs  of  both  courts. 


On  Rehearing. 

DeBlanc,  J.  Adolphe  Gaidry  prays  for  a  rehearing  of  this  case  on 
the  grounds: 

First — That,  as  his  title  springs  from  a  recorded  lease,  it  can  be  as- 
sailed only  by  a  direct  action. 

Second — The  testimony  of  Surle  and  Daspit  has  a  tendency  to  create  a 
doubt  as  to  the  simulated  charact.or  of  the  transaction  between  him  and 
Duplantis,  and  that  doubt  should  be  construed  in  favor  of  honesty  and 
fair  dealing. 

Third — That  with  no  degree  of  certainty  has  any  fraudulent  intent 
been  traced  to  him  in  the  matter  of  that  lease. 

We  have  carefully  re-examined  this  case  and  our  decree;  we  have 
once  more  read  and  considered  the  evidence  and  the  law,  and  our 
former  opinion  stands  unremoved,  unshaken.  Of  the  grounds  ui-ged 
by  plaintiff  not  one  is  supported  by  either  evidence,  law,  equity,  or  the 
Authorities  on  which  he  relies. 

.  The  obvious  distinction  between  a  revocable  and  a  simulated  contract 
has  been  for  upward  of  fifty  years  recognized  in  our  jurisprudence,  and 
«,pplied  by  the  tribunals  of  the  State.  To  revoke  a  real  contract,  how- 
"ever  iUegal  it  may  be,  one  must  proceed  by  a  direct  action;  and  whv? 
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Because  such  a  contract  does  exist,  and  can  not  be  treated  and  set  aside 
as  an  absolute  nullity.  That  which  has  but  the  empty  form  and  not 
the  substance  of  a  contract — that  which  never  had  any  real  and  legal 
existence — is,  and  may  be  declared  a  nullity,  either  m  a  direct  action  or 
otherwise.    H.  D.,  p.  1031,  No.  1. 

In  this  case,  what  is  the  salient  fact  ?  Adolphe  Gaidry  willingly  and 
knowingly  became  an  accomplice — not  in  a  mere  act  of  preference  in 
favor  of  a  favorite  creditor — but  in  a  gross,  unjustifiable,  and  ill- dis- 
guised fraud,  in  a  bold  and  manifest  simulation.  The  transparent  veil 
thrown  over  it  has  been  raised  by  their  own  hands,  and  we  are  told  that 
in  this  instance,  in  this  action,  we  are  without  authority  to  check  its. 
course,  and  to  defeat  its  purpose. 

Our  noission  is  not  to  excuse  or  encourage  fraud,  but  to  eradicate  and 
discourage  it,  and  little  do  we  care  that  the  act  which  conceals  it  bears, 
the  signature  of  a  public  officer,  and  that  it  was  recorded.  We  would 
be  guilty  of  a  strange  breach  of  our  trust  if  we  did  not  dare  look  be- 
hind the  signature  and  the  certificate  of  an  officer,  to  detect  and  strike 
down  a  fraud  and  a  simulation. 

Croidry  now  appeals  to  us  to  mitigate  what  he  calls  his  loss,  by  revers- 
ing that  part  of  the  decree  of  the  lower  court  awarding  damages  against 
him.  This  we  are  not  inclined  to  do.  As  to  him — ^to  his  claim  for  ad- 
vances— ^no  fraud  was  necessary.  He  chose  to  coalesce  with  dishonest 
debtors,  and  to  link  his  claim  with  dishonest  pretensions,  and  he  suffers 
by  his  own  fault — his  indisputable  complicity. 

The  rehearing  is  refused. 


No.  5335. 

29      12 

Union  Wood  Preservinq  Company  vs.  W.  H.  Bell.  "3  475| 

The  Superior  District  Court  has  not  jurisdiction  of  a  case  to  which  a  corporation 
is  a  party,  except  when  the  corporation  has  been  organized  under  a  special  act  of 
the  Legislature. 

A  PPEAL  from  the  Superior  District  CJourt,  parish  of  Orleans.  Haw- 
A.  kins,  J.  George  W,  CJmstijy  for  plaintiffs  and  appellees.  Lacey  dr 
Butler,  for  defendants. 

The  opinion  of  the  court  was  delivered  by  DeBlanc,  J. 

This  suit  was  filed  in  the  Superior  District  Court  for  the  parish  of 
Orleans  on  the  fourteenth  of  January,  1874,  by  the  Union  Wood  Pre- 
serving Company  against  William  H.  Bell,  to  recover  the  first,  second, 
and  third  installments  alleged  to  be  due  by  him  on  seventy-five  shares 
of  the  capital  stock  of  said  company. 

The  Union  Wood  Preserving  Company  wes  dissolved  after  the  institu- 
tion of  this  suit,  and  the  commissioners  appointed  to  liquidate  its  affairs 
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filed  an  appearance  in  said  suit  and  adopted  as  theirs  the  prayer  of  the 
original  petition. 

On  the  seventh  of  February,  1S74,  defendant  answered  to  plaintifTs 
denaand,  and  on  the  twenty-fourth  of  April  filed  an  exception  in  which 
he  contends  that  "  the  Superior  District  Court  was  without  jurisdiction 
to  hear  and  determine  said  cause,  for  the  reason  that  the  Union  Wood 
Preserving  Company  has  not  been  established  by  act  of  the  General 
Assembly  of  the  State  of  Louisiana." 

The  Superior  District  Court  is  in  reality  but  the  continuation  imder 
another  name  of  the  Eighth  District  Court  Its  jurisdiction  before  the 
repeal  of  its  previous  title  was  general  as  to  certain  cases,  exclusive  as 
toothers.  Under  its  new  title  its  jurisdiction  is  limited  and  exclusive. 
It  embraces,  among  other  and  specified  cases,  those  "  in  which  any  cor- 
poration established  by  act  of  the  General  Assembly  and  domiciled  in 
the  parish  of  Orleans  shall  be  a  party." 

The  seventh  section  of  the  act  changing  the  title  of  said  court  directs 
that  "  all  suits  and  proceedings,  and  the  records  thereof,  now  depending 
in  said  Eighth  District  Court  which  are  not  by  the  pro\Tsions  of  this  act 
transferred  to  the  Superior  District  Court,  are  hereby  transferred  to  the 
Fifth  District  Court  for  the  parish  of  Orleans." 

The  jurisdiction  of  said  court  is  clearly  defined  ;  the  cases  which  it 
can  hear  and  determine  are  specially  mentioned;  and  as  to  all  others  it 
is  entirely  divested  of  jurisdiction.  It  was  so  divested  not  merely  by 
the  repeal  of  the  law^  under  which  it  exercised  a  general  jurisdiction, 
but  by  the  provisions  in  the  aforesaid  act,  \vhich  direct  "  the  transfer 
to  the  Fifth  District  Court  of  suits  and  proceedings  then  pending  in  the 
Eighth  District  Court  and  which  no  longer  appertained  to  its  exclusive 
jurisdiction  after  it  was  called  the  Superior  District  Court." 

The  Union  Wood  Preserving  Company  was  a  corporation,  but  was  it  a 
corporation  established  by  act  of  the  General  Assembly  ?  It  was  not  so 
established,  but  formed  by  notarial  act  under  the  law  providing  for  the 
organization  of  certain  corporations  in  the  State  of  Louisiana,  and  de- 
fendant's exception  must  prevail. 

There  was  no  reason,  it  seems,  to  distinguish  between  a  corporation 
formed  by  notarial  act,  and  under  the  general  law,  and  one  established 
by  a  special  act  of  the  Legislature;  but,  howsoever  unreasonable  it  may 
be,  that  distinction  is  made  ;  for  the  statute  not  only  mentions  the  cases 
transferred  to  and  to  be  filed  in  said  court,  but  expressly  transfers  and 
excludes  all  others  fi'om  its  jurisdiction. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  annulled,  avoided,  and  reversed,  and 
plaintiff's  action  dismissed  as  hi  case  of  nonsuit  at  his  costs  in  both 
courts. 
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No.  5018. 
J.  B.  Reihl  vh.  L.  L.  Martin,  Administrator. 

In  no  cast^  can  a  widow,  or  the  estate  of  a  wife,  be  held  for  more  than  one-half  of  a 
community  debt,  and  not  even  for  that  much  unless  the  widow  or  her  heirs  have 
accepted  the  community. 

The  written  acknowledgment  of  a  debt  by  an  administrator  will  not  bind  the  succes- 
sion if  such  debt  does  not  really  exist. 

APPEAL  from  the  Parish  Court,  parish  of  Lafourche.    Knobloch,  J. 
Louis  Guion,  for  plaintiff  and  appeUee.    K  W.  Blake  and  L,  S. 
JRahif  for  defendant. 

The  opinion  of  the  court  was  delivered  by  Spencer,  J. 

Plaintiff  took  a  rule  on  defendant  in  the  parish  court  of  Lafourche, 
in  which  he  alleges  that  on  the  seventh  of  December,  1872,  he  obtained 
in  the  district  court  of  said  parish  a  final  judgment  against  said  Martin 
personally  for  $1479  04. 

"  That  the  said  Louis  Martin  is  the  duly-qualifled  administrator  of 
the  succession  of  Scholastic  Babin,  his  wife,  whose  succession  was  duly 
opened  in  said  parish  on  or  about  the  twenty-eighth  of  Jime,  1871,  and 
as  head  of  the  community  existing  between  him  and  his  said  wife  he  is 
responsible  for  the  payment  of  the  said  claim,  which  is  a  claim  existing 
against  said  community,  and  has  been  duly  acknowledged  by  the  said 
administrator  as  a  just  debt  against  the  succession  of  his  said  wife;  that 
said  amoimt  still  remains  unpaid,  and  that  there  is  property  of  the  suc- 
cession which  should  be  sold  to  pay  the  same.  Wherefore  petitioner 
prays  that  the  said  Louis  Martin,  administrator,  be  cited  to  answer  this 
demand  within  ten  days;  that  after  due  delay  the  property  of  said  suc- 
cession be  sold  to  an  amount  sufficient  to  pay  the  sum  due  in  principal, 
interest,  and  costs." 

On  this  application  the  judge  ordered  that  the  administrator  pay  the 
amount  claimed  within  ten  days  or  show  cause  why  the  property  of  the 
succession  should  not  be  sold  as  prayed  for, 

A  citation  issued,  directed  to  Louis  Martin,  and  was,  with  a  copy  of 
the  rule,  served  on  him  personally  on  the  twenty-seventh  of  Februaiy, 
1873. 

On  the  sevonth  of  July,  1873,  the  parish  court  met  in  regular  session. 
On  the  same  day,  without  default,  the  rule  was  fixed  for  trial,  tried,  and 
judgment  final  rendered  in  favor  of  plaintiff,  ordering  "  by  reason  of  the 
law  and  evidence  being  in  favor  of  plaintiff  and  against  defendant  in 
his  capacity  as  administrator*'  that  the  property  of  the  estate  of  Scho- 
lastic Babin  be  sold  to  satisfy  and  pay  plaintiff's  demand  in  principal, 
interest,  and  costs. 

If  any  evidence  was  introduced    by  plaintiff  no   note  thereof  was 
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taken  in  writing,  but  there  is  found  in  the  record  a  copy  of  the  plaintiflT'B. 
judgment  against  Louis  Martin,  upon  which  he  bases  the  present  suit. 

On  that  judgment  appears  the  following  indorsement : 

**The  within  judgment  is  hereby  recognized  as  a  debt  against  the 
succession  of  Scholastic  Babin,  deceased  wife  of  L.  Martin. 

"  Thibodaux,  February  20,  1873. 

"(Signed)  L.  S.  ALLAIN, 

"  Attorney  for  L.  Maiiin,  Administrator." 

From  the  judgment  decreeing  the  sale  of  the  property  of  the  estate 
of  Babin  the  administrator  prosecutes  this  appeal,  and  urges  its  rever- 
sal on  the  following  grounds: 

That  the  debt  was  one  personal  to  Martin  and  nowise  connected  with 
the  community;  that  the  judgment  against  the  wife's  estate  was  ren- 
dered without  dtation;  that  the  debt  was  not  actionable  for  want  of 
previous  presentation  to  the  administrator.  C.  P.  984.  That  there  is 
no  proof  that  the  administrator  accepted  said  judgment  as  a  debt 
against  his  wife's  estate;  that  there  was  no  judgment  by  default  taken 
against  the  administrator,  and  no  evidence  was  offered  to  sustain  the 
judgment. 

Under  the  view  the  court  takes  of  this  case,  it  is  not  necessary  to  pass 
upon  these  objections.  Taking  the  plaintifTs  case  as  stated  by  his 
petition  or  rule,  and  supposing  him  to  have  proved  all  he  alleges,  the 
judgment  appealed  from  can  not  be  sustained.  He  alleges  that  the  debt 
evidenced  by  the  judgment  against  the  husband  was  a  debt  of  the 
community  existing  between  him  and  his  deceased  wife  Scholastic  Babin; 
that  the  husband  as  administrator  had  recognized  it  as  a  debt  of  the 
wife's  estate,  and  that  the  property  of  her  succession  should  be  sold  to 
pay  it. 

We  know  no  law  that  makes  the  wife's  estate  liable  for  the  whole  of 
a  community  debt  She  nor  her  estate  is  liable  for  any  part  of  it,  unless 
she  or  her  heirs  have  accepted  the  community,  and  then  only  for  one- 
half  of  it  Plaintiff  does  not  allege  or  pretend  that  there  has  been 
such  acceptance,  either  by  herself,  her  heirs,  or  even  by  her  adminis- 
trator, if  her  administrator  had  such  power.  He  does  not  allege  that 
the  property  sought  to  be  sold  is  community.  On  the  contrary,  he 
alleges  that  it  is  the  wife's  property  and  in  the  possession  of  her  suc- 
cession. Under  these  allegations  and  admissions  the  order  of  the  court 
directing  the  sale  of  the  wife's  estate  is  clearly  illegal,  and  the  acknowl- 
edgment of  the  claim  as  a  debt  of  her  estate,  whether  made  by  the 
adwnistrator  himself  or  his  attorney,  is  equally  illegal.  An  adminis- 
trator  may  acknowledge  the  existence  of  a  debt,  but  his  acknowledg-- 
ment  can  not  create  one.  This  view  renders  it  unnecessary  to  pass  upon 
the  power  of  an  attomey-at-law,  simply  as  such,  to  acknowledge  a  debt. 
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a  power  whi**li,  however,  we  do  not  think  flows  from  his  capacity  as 
attorney-at-law,  acting  extra  judicially. 

In  these  views  we  put  the  plaintiflTs  case  hi  its  strongest  light  by  sup- 
posing him  to  have  proved  what  he  alleges.  But  the  record  does  not 
show  that  he  proved  one  single  allegation  of  his  petition.  His  counsel 
says  the  court  must  2^rei<ume  that  he  proved  what  he  alleges,  since  the  * 
judgment  reciter  that  it  was  rendered  "  by  reason  of  the  law  and  evi-  • 
dence."  It  is  a  sufficient  answer  to  this  to  say  that  in  probate  matters 
the  law  (C.  P.  1042)  requires  the  evidence  to  be  reduced  to  writing.  This 
court  has  repeatedly  held  that  in  probate  matters  the  law  imperatively 
requires  that  this  note  of  evidence  shall  be  made,  and  that  its  absence 
is  of  itself  sufficient  cause  to  remand  this  case.  See  16  L.  200,  Thomp- 
son vs.  Benjamin,  and  same  pages  202-3,  Graham's  Heirs  vs.  Graham's 
Administrator. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- . 
pealed  from  be  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  lower  court,  Uy  be  proceeded  with  according  to  law,  plaintiff  and 
appellee  paying  the  costs  of  appeal. 


No.  5838. 
J.  M.  Sebra  t  Hijo  vs.  Hoffman  &  Co. 

« 

Under  the  bankrupt  act  the  a^siirnee  of  any  bankrupt  i»  authorized  to  become  a 
party  to  any  suit  pendiDf;  In  a  State  court  either  for  or  afirainst  the  twinkrupt. 
but  he  <»an  not  be  compelled  to  become  a  party  to  such  suit  by  any  order  of  court. 

A  party  sued  in  a  State  court  who  has  been  adjudicated  a  bankrupt  may  ask  for  and 
obtain  a  stay  of  proceedings  until  his  application  for  a  discharge  has  been  passed, 
on.  If  he  has  obtained  a  final  dischargrc  he  may  plead  it  in  bar  of  all  claims  from 
which  Buoh  a  discharge  liberates  him.  If,  however,  he  fails  to  plead  his  adjudlca* 
tion  or  discharge  in  the  lower  court,  that  court  will  adjudicate  the  case  without 
regard  to  such  facts. ' 

That  clause  in  the  bankrupt  act  which  provides  that  a  creditor  who  has  sued  a  bank- 
rupt before  his  bankruptcy  in  a  State  court  can  only  go  on  with  his  suit  (if  the 
dt^fendant  pleads  his  adjudication  or  discharge)  by  permission  of  the  bankrupt 
<»ourt,  only  applies  to  court*  of  original  jurisdiction,  in  which  pleas  in  bar  may  be 
filed.  It  does  not  apply  to  this  court,  whose  jurisdiction  of  a  case  is  not  in  any- 
wise afTect^tl  by  that  clause. 

Th#*  assigne<^  of  a  bankrupt  can  not  intervene  in  a  suit  in  which  the  bankrupt  is  flu*»d. 
and  set  up  either  the  patter's  adjudication  or  discharge  in  bankruptcy  as  a  ground' 
for  staying  proceedings,  or  in  bar  of  the  action.    That  is  a  right  personal  to  the 
bankrupt. 

A  plea  of  adjudication  or  discharge  in  bankruptcy  can  not  be  originally  set  up  in 
this  court.  Such  plea  must  be  expressly  made  in  the  court  below,  else  this  court 
will  refuse  to  take  cognizance  of  them. 

VPPEAI4  from  the  Fifth  District  Court,  parish  of  Oi'leans.      Cnllonty  J. 
Trial  by  jury.     George  L,  Bright ^  for  plaintiffs  and  appellet^s.    Hud- 
mn  &  Feariiy  for  defendants. 
The  opinion  of  the  court  was  delivered  by  Mabb,  J. 
On  the  tweutit'th  of  June,  1874,  Hoflfman  &  Co.,  defendants  in  the  court 
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l)elow,  took  a  suspensive  appeal  from  a  final  judgment  rendered  against 
them-  The  appeal  was  returnable  on  the  first  Monday  of  November,  and 
the  transcript  was  filed  in  this  court  on  the  fourth  of  September,  1874. 

'  On  the  twenty -ninth  of  March,  1876,  pending  this  appeal,  counsel  for 
;appeUees,  suggesting  that  appellants  had  been  adjudged  bankrupts 
t^aioGe  the  appeal  was  taken,  and  that  W.  E.  Bertus  had  been  appointed 
:imignee,  moved  the  court  to  order  that  the  assignee  be  made  a  party, 
;aiLd  that  he  be  notified,  and  a  copy  of  the  motion  and  order  was  served 
on  him. 

On  the  twenty-ninth  of  December,  1876,  the  appellants  filed  in  this 
court  a  plea  setting  out  their  final  discharge  in  bankruptcy,  which  ap- 
pears to  have  been  granted  on  the  ninth  of  March,  1876,  and  to  re-date 
back  to  the  fourteenth  of  October,  1874,  as  the  date  of  the  filing  of  their 
petition.  The  plea  concludes  with  a  prayer  for  leave  to  file  it  together 
'With  the  certificate  of  discharge. 

The  assignee  t-jok  no  notici»  whatever  of  the  order  of  the  court  that 
lie  be  made  a  party,  and,  as  his  counsel,  who  were  also  the  counsel  for 
:appellants  in  the  court  below  and  in  this  court,  infonn  us  in  their 
printed  brief,  he  "  has  made  no  appearance  in  this  court  except  by  coim- 
sel  on  the  hearing  of  the  appeal,  and  he  now  asks  that  all  further  pro- 
-ceedings  in  this  court  be  perpetually  stayed." 

We  do  not  find  anything  in  the  bankrupt  act  which  requires  the  as- 

;signee,  or  which  authorizes  any  court  to  compel  him,  to  become  a  party 

to  a  suit  brought  by  or  against  the  bankrupt.    It  is  true  that  all  the 

estate,  real  and  personal,  of  the  bankrupt  is  conveyed  to  the  assignee, 

and  the  legal  title  vests  in  him.    It  is  his  duty  to  obtain  possession  of 

all  the  property  and  effects  of  the  bankrupt  not  exempt  by  law,  and  to 

resort  to  such  proceedings  as  may  be  requisite  for  that  purpose;  and 

tnis  he  is  authorized  to  do  by  the  express  terms  of  the  act  as  well  as  in 

virtue  of  the  title  conveyed  to  him  as  assignee.    The  assignee,  however, 

must  use  his  own  discretion  with  respect  to  suits  pending  in  which  the 

:bankrupt  is  a  party.    The  language  of  section  fourteen  of  the  bankrupt 

;act  (section  5047  of  the  Revised  Statutes)  is  that  he  may  prgsecute  and 

^defend  such  suits  in  the  same  manner  and  with  like  effect  as  they  might 

here  been  prosecuted  or  defended  by  the  bankrupt. 

And  so  it  is  provided  by  section  sixteen,  Revised  Statutes,  section 
15047,  that  "  if  at  the  time  of  the  commencement  of  proceedings  in  bank- 
itiptcy  an  action  is  pending  in  the  name  of  the  debtor  (the  bankrupt) 
for  the  recovery  of  a  debt  or  other  thing  which  might  or  ought  to  pass 
to  the  assignee  by  the  assignment,  the  assignee  shall,  if  he  i^equh^es  i7, 
be  admitted  to  prosecute  the  action  in  his  own  name,  in  a  like  manner  and 
an  the  like  effect  as  if  it  had  been  originally  commenced  by  him." 

.  It  is  no  part  of  the  business  of  the  assignee  to  protect  the  bankrupt. 
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and  it  would  not  be  proper  for  him  to  tax  the  estate  with  the  costs  and 
expense  of  a  litigation  from  which  no  benefit  could  result  to  the  estate. 

If  a  suit  is  pending  against  a  bankrupt  for  the  recovery  of  property, 
or  in  which  some  right  or  lien  is  claimed  upon  property  which  ought  to 
pass  to  the  assignee  by  the  assignment,  it  would  be  his  duty  to  inter- 
vene, if  it  should  become  necessary  for  him  to  do  so  in  order  to  protect 
that  property,  as  it  would  be  his  duty  to  intervene  and  prosecute  a  suit 
if  it  should  become  necessary  for  him  to  do  so  in  order  to  recover  any 
property  or  right  of  the  bankrupt  which  ought  to  enter  into  and  form 
part  of  the  estate  in  bankruptcy. 

But  where  the  assignee  is  satisfied  that  nothing  is  to  be  gained  for  the 
estate  by  defending  or  prosecuting  such  suit,  his  duty  requires  him  to 
take  no  part  in  the  litigation;  and  to  leave  it  to  be  disposed  of  between 
the  parties,  without  interference  by  him. 

What  the  law  thus  permits  and  enables  the  assignee  to  do,  in  the  ex- 
ercise of  a  sound  discretion,  it  nowhere  commands  him  to  do,  and  if  he 
does  not  choose  to  become  a  party  voluntarily  to  a  suit  pending  in  the 
name  of  the  bankrupt,  we  do  not  think  that  any  court  in  which  such 
suit  may  be  pending,  has  the  power  or  authority  to  make  him  a  party  or 
to  compel  him  to  submit  to  its  jurisdiction  and  control. 

The  order  of  this  court  that  the  assignee  be  made  a  party  did  not,  we 
think,  have  that  effect.  The  service  of  a  copy  of  that  order  gave  him 
notice  of  the  proceeding,  however,  and  afforded  him  an  opportunity  to 
expFciso  his  discretion  and  choice  either  to  become  a  party,  or  to 
refrain  from  doing  so,  as  he  might  determine  the  interest  of  the  estate 
required. 

There  is  a  wide  difference  between  the  effect  of  the  death,  and  the* 
offect  of  the  bankniptcy  of  a  party  to  a  suit.  Death  puts  an  end  to  kll 
judicial  proceedings  in  the  name  of  the  deceased;  and  no  stops  can  be 
taken  until  his  proper  legal  representative  is  made  a  party  in  his  stead. 
Bankruptcy  vests  in  the  assignee  the  right  to  prosecute  the  suits  in 
which  the  bankrupt  is  the  actor,  where  the  thing  sued  for  might  or  ought 
to  pass  to  the  assignee  by  th6  assignment,  and  the  defendant  in  such 
suit  may  protect  himself  against  further  prosecution  by  the  bankrupt, 
by  proper  pleading  and  proof  of  the  adjudication  and  assignment.  But 
this  is  not  because  the  bankrupt  is  clviliter  mortuus,  NoiJiing  in  the 
law  gives  any  such  effect  to  the  bankruptcy.  It  is  simply  because  the 
property,  rights,  and  credits  of  the  bankrupt  have  passed  from  him 
and  are  vested  in  the  assignee;  and  the  bankrupt  has  no  right  to  recover 
that  which  does  not  belong  to  him,  just  as  the  case  would  be  with  any 
other  person  whose  right  and  title  in  and  to  the  thing  sued  for  have 
been  divested  pendente  lite. 

Where  the  bankrupt  is  defendant  in  the  suit,  his  capacity  to  stand  ui 
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judgment  is  in  no  manner  impaired.  The  adjudication  arms  him  with 
the  means  of  protection,  and  gives  him  the  right  to  demand  that  the 
proceeding  against  him  be  stayed,  and  that  he  be  allowed  a  reasonable- 
time  to  obtain  his  discharge.  When  he  obtains  the  discharge  he  may 
plead  and  exhibit  it  as  a  full  and  complete  bar  to  the  suit,  so  that  no 
judgment  can  be  rendered  against  him  if  the  debt  be  not  one  of  those 
excepted  by  law  from  its  operation. 

Suppose,  however,  the  defendant  does  not  choose  to  demand  a  stay 
of  proceedings;  or,  having  obtained  a  discharge,  that  he  neglects  to 
plead  it;  certainly  the  court  in  which  the  suit  is  pending  will  not  take 
cognizance  of  the  proceedings  in  bankruptcy  not  brought  to  its  notice 
by  proper  pleading,  nor  undertake  to  give  the  defendant  the  benefit  of 
a  stay  or  of  a  bar  which  he  does  not  choose  to  avail  himself  of.  A  court 
having  once  acquired  jurisdiction  of  the  parties  and  of  the  cause,  must 
proceed  to  determine  the  issues  between  them  in  the  r^ular  perform- 
ance of  its  judicial  duty,  and  an  adjudication  or  a  discharge  in  bank- 
ruptcy not  pleaded,  can  have  no  more  effect  on  the  judicial  action  of  the 
court  than  a  payment,  or  release,  or  any  other  bar  not  brought  withm 
the  judicial  cognizance  of  the  court  by  the  defendant. 

The  counsel  for  appeUants  seem  to  think  that  a  court  in  which  a  suit 
is  pending  against  a  bankrupt  must  have  leave  of  the  court  in  bank- 
ruptcy in  order  to  proceed  in  the  cause,  and  they  cite  a  portion  of  sec- 
tion twenty-one  of  the  bankrupt  act,  (Revised  Statutes,  section  5106,) 
which  is  as  follows:  "  If  the  amount  due  the  cre<Jitor  is  in  dispute,  the 
suit,  by  leave  of  the  court  ux  bankruptcy,  may  proceed  to  judgment  for 
the  purpose  of  ascertaining  the  amount  due,  which  amount  may  be 
proved  in  bankruptcy;  but  execution  shaU  be  stayed." 

It  is  obvious  from  the  mere  reading  of  this  section  that  it  is  applica- 
ble to  courts  of  original  jurisdiction  alone;  to  courts  in  which  pleas  in 
bar  can  be  received  and  passed  upon;  to  courts  which  enforce  their 
judgments  by  execution;  and  the  counsel  err  in  applying  it  to  an  appel- 
late  tribunal  which  reviews  the  judgments  of  inferior  courts  only  upon 
the  certified  transcript  of  the  record  and  proceedings  in  such  courts, 
which  has  no  power  to  receive  and  pass  upon  pleas  and  defenses  not 
set  up  in  the  inferior  court,  and  wliich  does  not  attempt  to  enforce  its 
decrees  by  execution. 

The  State  courts  do  not  exercise  their  powers  by  leave  of  the  bank- 
nipt  court.  They  depend  for  their  authority  and  jurisdiction  on  the  or- 
ganic and  statute  laws  of  the  State.  Where  a  suit  is  pending  in  a  State 
court,  and  the  defendant,  having  been  adjudicated  a  bankrupt,  demands, 
a  stay  of  proceedings  to  enable  him  to  obtain  and  plead  his  discharge,, 
the  plaintiff  may  apply  to  the  bankrupt  court  for  leave  to  prosecute  his 
suit  to  judgment  in  order  to  fix  the  amount  due  him  which  is  in  dispute; 
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but  if  he  should  attempt  to  enforce  that  judgment  by  execution,  he 
might  be  stopped  by  the  injunction  of  the  banlcrupt  court. 

The  bankrupt  court  does  not  attempt  to  enjoin  the  State  court;  nor 
does  it  pretend  to  give  the  State  court  permission  to  exercise  its  func- 
tions. The  "State  courts  stay  proceedings  because  they  are  required  to 
do  so  by  the  paramount  law,  and  they  receive  and  give  effect  to  the  dis- 
<?haiige  as  a  complete  bar  for  the  same  reason.  The  bankrupt  court 
may  deal  with  and  control  the  plaintiff;  in  a  proper  case  it  would  grant 
him  leave  to  prosecute  his  suit  to  judgment,  and  in  a  proper  case  it 
would  forbid  him  to  enforce  that  judgment  by  execution,  or  otherwise 
than  against  the  estate  in  bankruptcy.  Where  the  plaintiff  obtains 
leave  of  the  bankrupt  court  to  proceed,  the  State  court  may  go  on  and 
render  judgment,  because  the  law  authorizes  it  to  do  so,  and  it  is  to  be 
presumed  that  the  State  court  would,  in  obedience  to  the  same  law, 
«tay  or  refuse  to  allow  execution  on  the  judgment  thus  obtained,  or 
•quash  it  if  issued  inadvertentlj'. 

In  Eyster  vs.  Gaff,  91  U.  S.  (1  Otto)  521,  a  suit  was  brought  to  fore- 
close a  mortgage,  and  the  decree  was  rendered  on  the  first  of  July, 
1870.  On  the  ninth  of  May,  1870,  the*  mortgagor,  defendant  in  the  suit  to 
foreclose,  filed  his  petition,  and  on  the  eleventh  of  May  he  was  adjudi- 
-cated  a  bankrupt,  and  on  the  fourth  of  June,  nearly  a  month  before  the 
decree  of  foreclosure,  the  assignee  w^as  appointed. 

The  assignee  did  not  choose  to  become  a  party  to  the  suit  to  foreclose, 
and  the  property  mortgaged  was  sold  under  the  decree. 

A  tenant  of  the  bankrupt  was  in  possession,  and  he  claimed  the  right 
to  retain  possession  on  the  ground  that  the  proceedings  in  the  suit  to 
foreclose,  subsequent  to  the  adjudication  in  bankruptcy,  were  void. 
The  purchaser  brought  suit  to  eject  him,  and  obtained  judgment,  which 
-was  affirmed  by  the  appellate  court,  and  the  case  was  taken  by  writ  of 
<»rror  to  the  Supreme  Court  of  the  United  States.  Justice  Miller,  deliv- 
ering the  opinion  of  the  court,  at  the  October  term,  1875,  said; 

"  It  is  a  mistake  to  suppose  that  the  bankrupt  law  avoids,  of  its  own 
force,  all  judicial  proceedings  in  the  State  or  other  courts  the  instant 
one  of  the  parties  is  adjudged  a  bankrupt.  There  is  nothing  in  the  act 
which  sanctions  such  a  proposition. 

"  The  court  in  the  case  before  tis  had  acquired  jurisdiction  of  the  par- 
ties and  of  the  subject  matter  of  the  suit.  It  was  competent  to  admin- 
ister full  justice,  and  was  proceeding  according  to  the  law  which  governed 
such  a  svdt  to  do  so.  It  could  not  take  judicial  notice  of  the  proceedings 
in  bankruptcy  in  another  court,  however  seriously  they  might  have 
Affected  the  rights  of  parties  to  the  suit  already  pending. 

"  It  was  the  duty  of  the  court  to  proceed  to  a  decree  as  between  the 
parties  before  it,  until,  by  some  proper  pleadings  in  the  case,  it  waa 
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inforpied  of  the  changed  relations  of  any  of  the  parties  to  the  subject- 
matter  of  the  suit  Having  such  jurisdiction  and  performing  its  duty 
as  the  case  stood  in  that  court,  we  are  at  a  loss  to  see  how  its  decree 
can  be  treated  as  void.  It  is  almost  certain  that  if,  at  any  stage  of  the 
proceedings  before  sale  or  final  confirmation,  the  assignee  had  inter- 
vened, he  would  have  been  heard  to  assert  any  right  which  he  had  or 
set  up  any  defense  to  the  suit  The  mere  filing  in  the  court  of  a  certifi- 
cate of  his  appointment  as  assignee,  with  no  plea  or  motion  to  be  made 
a  party  or  to  take  part  in  the  case,  deserved  no  attention  and  received 
none.  In  the  absence  of  any  appearance  by  the  assignee  the  validity 
of  the  decree  can  only  be  impeached  on  the  principle  that  the  adjudica- 
tion  of  bankruptcy  divested  the  other  court  of  all  juiisdiction  whatever 
in,  the  foreclosure  suit  The  opinion  seems  to  have  been  quite  preva- 
lent in  many  quarters  at  one  time  that  the  moment  a  man  is  declared  a 
b^inkrupt  the  district  court  which  has  so  adjudged  draws  to  itself  by 
that  act  not  only  all  control  of  the  bankrupt's  property  and  credits,  but 
that  no  one  can  litigate  with  the  assignee  contested  rights  in  any  other 
cx)urts,  except  in  so  far  as  the  cii'cuit  courts  have  concurrent  jurisdic- 
tion, and  that  other  courts  can  proceed  no  further  in  suits  of  which  they 
hQrd  at  that  time  full  cognizance;  and  it  was  a  prevalent  practice  to 
bring  any  person  who  contested  with  the  assignee  any  matter  growing- 
out  of  disputed  rights,  of  property  or  of  contracts  into  the  bankrupt 
court  by  the  service  of  a  rule  to  show  cause,  and  to  dispose  of  their 
rights  in  a  summary  way.  This  court  has  steadily  set  its  face  against 
this  view. 

"  The  debtor  of  a  bankrupt,  or  the  man  who  contests  the  right  to  real 
pr  personal  property  with  him,  loses  none  of  his  rights  by  the  bank- 
ruptcy of  his  adversary. 

"The  same  courts  remain  open  to  him  in  such  contests,  and  the 
statute  has  not  divested  those  courts  of  jurisdiction  in  such  actions.  If 
it  has  for  certain  classes  of  actions  conferred  a  jurisdiction  for  the  benefit 
of  the  assignee  on  the  circuit  and  district  courts  of  the  United  States,, 
it  js  concurrent  with  and  does  not  divest  that  of  the  State  courts." 

The  same  learned  judge,  in  Bracken  vs.  Johnston,  in  the  Circuit  Court 
for  the  district  of  Iowa,  at  the  October  term,  1876,  reported  in  the  Cen- 
tral Law  Journal  of  the  fifth  of  January,  1877,  decided  that  the  pro- 
ceedings in  bankruptcy  did  not  oust  the  State  courts  of  their  jurisdiction. 
It  was  the  case  of  an  attachment  levied  within  four  months  of  the 
eommencement  of  the  proceedings  in  bankruptcy.  "  The  court  may  go 
on,"  says  Justice.  Miller,  "  and  render  judgment  and  may  execute  it,  if 
property  subject  to  execution  can  be  found,  but  the  lien  of  the  at- 
t£^hment  is  at  an  en^l,  and  the  assignee  is  entitied  to  the  property  or  the. 
proceeds." 
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In  Ciaflin  vs.  Houseman,  deoided  in  the  Supreme  Court  of  the  United 
States  at  the  October  term,  1876 — Chicago  Legal  News,  twenty -third  of: 
December,  1876 — Justice  Bradley,  the  organ  of  the  court,  repeats  the 
language  used  by  Justice  Miller  in  Eyster  vs.  Gaff,  to  the  effect  that  the 
jurisdiction  of  the  State  courts  is  not  divested  by  the  proceedings  in 
bankruptcy;  and  reaffirms  that  doctrine. 

The  simple  fa<'t  that  the  bankrupt  law  enables  the  assignee  to  prose- 
<-ute  and  defend  suits  pending  in  the  name  of  the  bankrupt,  in  the  same 
manner  and  with  like  effect  as  the  bankrupt  might  have  done,  or  as  if 
originally  commenced  by  the  assignee,  is  a  sufficient  manif(»8tation  of 
the  legislative  understanding,  intention,  and  will,  that  the  jurisdiction  of 
the  State  courts  should  not  be  divested  by  the  bankruptcy. 

We  do  not  think  the  assignee  has  any  right  in  this  case  to  interfere  in 
t!ie  litigation  between  the  appellants  and  the  appellees,  since  he  has 
appeared  only  through  counsel  at  the  hearing  for  the  single  purpose  of 
asking  that  the  proceedings  be  perpetually  stayed. 

Where  the  assignee  intervenes  'at  a  proper  time  to  defend  a  suit 
pending  against  the  bankrupt,  he  has  no  right  to  dcnnand  a  stay  of 
piV>ceediugs;  nor  can  he  plead  the  final  discharge  in  bar.  Where  no 
property  of  the  bankrupt  is  to  be  affected  by  the  proceedings,  the  only 
obje<'t  of  prcscH'uting  the  suit  to  judgment  is  to  ascertain  the  amount  of 
the  debt,  which  may  aftei'y^'ard  be  proved  in  bankruptcy.  Besides,  by 
the  very  t*»rms  of  the  law,  the  application  for  a  stay  of  proceedings  is. 
to  be  made  by  the  bankrupt  himselt,  (soction  21,  Revised  Statutes,  see. 
5106)  and  the  discharge  is  granted  to  the  bankrupt  for  his  personal 
benefit,  protection,  and  relief.  S  actions  32,  31,  Reviser!  Statutes,  sections; 
5114,  5119. 

We  j)roceed  therefore  to  inquire  what  effevt  is  to  be  given  to  the  plea 
and  discharge  filed  in  this  court  by  the  bankrupts,  so  far  as  they  are 
personally  concerned,  leaving  the  assignee  entirely  out  of  view. 

By  the  constitution  of  Louisiana,  article  74,  this  court  has  appellate 
jurisdiction  only,  except  that  it  may  grant  ceitain  writs,  habeas  corpus^ 
mandamus,  prohibition,  etc.,  in  aid  and  as  incidents  of  its  appellate* 
jurisdiction.  In  the  exercise  of  this  jurisdiction  it  reviews  the  judg- 
ments and  proceedings  of  inferior  courts,  "  in  so  far  as  it  shall  have 
knowledge  of  the  matters  argued  and  contest(»d  below."  C.  P.,  article 
895.  And  this  knowledge  it  can  have  only  by  reference  to  the  transcript 
of  the  record  and  proceedings  in  the  court  below,  brought  up  by  the 
appeal.    C.  P.  article  896. 

In  general,  parties  are  not  allowed  tD  plead  in  this  court  other  matters 
than  those  which  were  before  the  inferior  court.  There  are,  however, 
certain  peremptory  exceptions  which  may  be  pleaded  in  this  court* 
although  they  have  not  been  pleaded  in  t!ie  c  jurt  below,  such  as  . 
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preBcription  and  rc<j  adjiuiivata;  but  even  these  exceptions  can  be  pleaded 
in  this  court  only  where  the  proof  in  support  of  them  appears  on  the  face 
of  the  proceedings  in  the  lower  court  by  the  mere  examination  of  the 
record.    C.  P.  902. 

In  Zollicoffer  vs.  Buggs,  3  Rob.  237,  ren  adjndicata  was  pleaded  in  thia 
court,  and  the  proof  was  the  din^ision  of  this  court  rendered  at  the  pi'e- 
oeding  term.  The  court  refused  to  admit  the  plea,  because  the  proof  did 
not  appear  on  the  fac^e  of  the  proceedings  in  the  lower  court  and  was  not 
in  the  record  of  appeal.    See  also  Carpenter  vs.  Bently,  12  Rob.  540. 

In  the  New  Orleans  Gas-light  Company  vs.  Hudson,  5  Rob.  487,  the 
court,  refusing  to  consider  new  matter,  said:  "  This  court  is  called  upon 
to  review  the  decisions  of  inferior  courts  on  the  facts  and  pleadings  as 
they  were  presented  to  them,  and  will  not  listen  to  pleas  not  made  to 
them." 

Something  may  have  occurred  since  the  judgment  appealed  from  was 
rendered  which  would  satisfy  or  discharge  it,  but  this  would  not  make 
the  judgment  erroneous  or  enable  this  court  to  reverse  or  to  iivoul  it,  and 
if  this  court  should  undertake  to  receive  a  plea  not  madt^  iii  the  court 
below,  and  to  hear  proof  in  support  of  it  not  appearing  (u  the  face  of 
the  record,  it  would  simply  be  usurping  and  exercising  original  jurisdic- 
tion in  violation  of  the  organic  law. 

In  the  exercise  of  its  appellate  jurisdiction  this  coiut  is  and  must  be 
ignorant*  of  anjiihiug  that  may  have  occurred  in  relation  to  the  parties 
or  the  cause,  beyond  that  which  appears  in  the  proceedings  of  the  lower 
court,  except  for  the  purpose  of  making  nejessary  parties  in  ctise  of 
death,  etc.,  and  we  can  no  more  admit  this  plea,  or  give  effect  to  the  dis- 
chai-ge  in  bankruptcy  than  if  it  were  a  plea  of  judgment  supported  by  a 
receipt  and  acquittance,  or  any  other  new  matter  not  appealing  on  the 
lace  of  the  recorci. 

When  this  court  "once  has  acquired  jurisdiction  of  an  appeal,  whether 
by  transmission  of  the  record,  or  by  that  of  the  citation  served  on  the 
appellee,  it  can  not  in  any  case  i)ermit  the  appellant  to  withdraw  his 
appeal  without  the  constant  of  the  appellee,  and  the  cause*  shall  take 
its  course,  whether  the  appellant  make  default  or  not."    C.  P.  art.  901. 

If  we  should  reverse  the  judgment  of  the  court  below  we  wi  uld  afford 
the  appellants  the  relief  which  it  is  their  right  to  demand.  If  they  should 
make  default,  or  refuse  to  pre  secute  their  appeal,  that  would  not  dis- 
pense this  court  with  the  perforaiance  of  its  duty,  "  and  the  cause  shall 
take  its  course."  If  we  should  affirm  the  judgment  appealed  from,  our 
decree  W(Mild  give  it  no  additional  force  or  effect:  nor  have  we  the 
power,  unless  the  court  below  has  the  power,  to  d(»pnve  the  appellants 
of  any  of  the  benefits  of  the  discharge  in  bankruptcy. 

We  have  given  vei*y  much  more  time  and  attention  to  this  branch  of 
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the  case  than  we  s^hould  have  considered  necessary  but  for  the  decisions 
in  Fox  vs.  Weed,  21  An.  58,  and  Viosca  vs.  Weed,  23  An.  218,  in  the  first 
of  which  Weed  was  appellee  and  in  the  second  he  was  appellant.  He  was 
permitted  to  plead  his  discharge  in  bankruptcy  granted  on  his  petition 
filed  after  the  appeals  had  been  returned  into  this  court;  and  upon  the 
-exhibition  of  the  certificate  the  appeals  were  dismissed.  These  decisions 
were  undoubtedly  in  accordance  with  the  opinion  generally  prevailing  at 
the  time  they  were  rendered,  that  the  jurisdiction  of  the  State  courts  was 
divested  by  the  proceedings  in  bankruptcy.  In  the  language  of  Justice 
Miller  "there  is  nothing  in  the  bankrupt  act  which  sanctions  such  a 
proposition,"  and  the  Supreme  CJourt  of  the  United  States  "  has  steadily 
4iet  its  face  against  this  view." 

There  seems  to  be  no  legal  obstacle  to  the  final  disposition  of  the  caus*?, 
and  we  proceed  to  consider  it  on  the  merits. 

Hoffhian  &  Co.,  of  New  Orleans,  shipped  to  Serra.€  Hijo,  of  Barcelona, 
four  hundred  bales  of  cotton,  against  which  they  drew  for  £6630,  at  sixty 
<lays  sight,  payable  at  London.  The  invoice  and  bill  of  lading  reached 
Barcelona  before  the  arrival  of  the  cotton,  and  the  bill  of  exchange  was 
accepted  on  the  sixth  of  May,  .1872.  Serra  e  Hijo,  by  letter  of  the.  thir- 
teenth of  May,  which  Hofitman  &  Co.  received  on  the  thirty-first  of  IVIay, 
advised  Hoffman  &  Co.  of  the  acceptance  of  the  bill  and  of.  its  equivalent 
in  dollars,  valenr  an  6  Maty  i$32,557  71.6.  In  a  note  at  the  foot  of  this  let- 
tor  the  particulars  are  given  showing  how  this  amount  is.  arrived  at,  and 
we  consider  the  expression  valenr  an  6  Mai  as  inforaiing  Hoffman  &  Co. 
that,  in  order  to  meet  the  biU  at  maturity  in  London,  Seri*a  e  Hijo  had 
expended  a  sum  of  money  which  was  equivalent  to  ^32,557  71.6. cash  on 
the  sixth  of  May. 

The  cotton  was  sold  at  different  dates  from  the  twenty-sixth  of  Augiyit 
to  the  twenty-ninth  of  November,  and  on  the  eleventh  of  December  a 
-dettuled  account  was  made  out  showing  a  balance  against  Hoffman  .&  Co. 
of  819^5  29.1,  which  was  foi-wardedby  Serra  e  Hijo,  with  a  letter  of  same 
<late,  and  received  by  Hoffman  &  Co.  on  the  eighth  of  January,  1873. 

Two  days  after,  on  the  tenth  of  January,  Hoffman  &  Co.  acknowledged 
receipt  of  this  account  and  letter,  and  say: 

**  Votre  oompte  de  vente  a  nos  400  balles  ex  CastiUa  a  ete  trouveo  p;  r- 
faitement  correcte,  et  la  petite  solde  81945  29.1  en  votre  faveur  a  ete 
portc'e  a  votre  credit.  A  I'occasion  d'une  nouvelle  affaire  avec  votre  hon- 
orable maison  nous  allons  deduire  le  montant  de  nos  tirages." 

Serra  e  Hijo  were  not  satisfied  with  the  mode  of  settlement  proposed, 
and  they  drew  on  Hoffman  &  Co.  for  the  balance  due,  to  the  order  of 
Avendano  Brothers. 

Hoffhian  &  Co.  did  not  pay  this  draft,  and  on  the  seventh  of  May  they 
wrote  Serra  e  Hijo  asking  for  indulgence.     In  that  letter  they  say: 
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"  Comme  vous  ue  devez  pas  avoir  besoin  absolument  de  cet  argent,  nous 
ne  doutons  que  vous  nous  obligerez  en  attendant  un  moment  plus 
propice." 

In  an  interview  with  Avendano,  Hoffman  &  Co.  said  they  had  in  waiting 
acknowledged  this  debt,  and  they  w^ould  be  glad  to  pay  it  in  another 
purchase  and  shipment  of  four  hundred  bales  of  cotton.  This  last  inter- 
view w^as  probably  about  the  twentieth  of  June,  and  this  suit  was  brought 
on  the  thirtieth  of  June,  1873,  to  recover  the  balance,  J?1945  29  in  gold, 
with  five  per  cent  interest  from  the  tw^enty-sixth  of  November,  1872. 

In  their  answer  Hoffman  &  Co.  complain  that  Serra  e  Hijo  chai"gecl 
interest  from  the  sixth  of  May,  the  date  of  acceptance,  on  the  832,- 
557  71.6,  equivalent  of  the  bill  for  £6630,  whereas  they  should  have 
charged  interest  from  the  maturity  of  the  bill. 

As  the  acceptors,  Serra  e  Hijo,  lived  at  Barcelona,  and  the  bill  wtis 
payable  at  London,  they  were  compelled  to  remit  the  necessary  amoimt 
to  London.  Obviously  they  must  have  done  this  by  purchasing  exchange 
<jn  London,  and  it  is  manifest  that  they  charged  interest  from  the  sixth 
of  May  because,  whatever  it  cost  them  to  place  the  required  amoimt  in 
London,  they  reduced  it  to  cash  on  the  sixth  of  May.  This  is  fully  ex- 
plained by  Avendano  in  his  testimony,  and  is  sufficiently  shown  by  the 
letter  of  thirteenth  May;  and  Hoffman  &  Co.  must  have  understood  the 
transaction  perfectly  when,  on  the  thirty-first  of  May,  they  received  that 
letter. 

In  the  account  of  the  eleventh  of  December  special  reference  is  made 
to  this  letter  of  the  thirteenth  of  May,  and  all  that  relates  to  the  bill  on 
London  is  set  down  in  the  account  with  such  prominence  that  one  could 
hardly  glance  over  it  without  seeing  precisely  what  it  cost  to  pay  the 
bill,  and  that  interest  was  charged  on  that  amount  from  the  sixth  of 

May. 

Hoffman  &  Co.  also  plead  that  they  had  not  looked  into  the  account 
when,  on  the  tenth  of  January,  they  ackno^wledged  it  to  be  perfectly 
correct,  and  infomied  Serra  e  Hijo  that  the  balance  shown  by  that  ac- 
count had  been  carried  to  their  credit.  It  was  proven  that  the  account 
was  handed  by  Hoffman  &  Co.  to.  their  clerk,  whose  duty  it  was  to  exam- 
ine it,  and  he  reported  it  correct,  and  the  letter  of  the  tenth  of  January 
was  written  by  one  of  the  membera  of  the  firm  after  this. 

Such  a  plea  comes  with  bad  grace  from  merchants  whose  daily  busi- 
ness it  is  to  deal  with  accounts.  It  was  the  work  of  a  few  minutes  to  run 
over  this  account.  It  contains  full  particulars,  and  occupies  one  side  only 
of  a  half -sheet  of  account  paper,  and  it  is  plain  and  easily  understood. 
It  is  possible,  hardly  probable,  that  a  merchant  would  have  an  account 
of  the  characte.'  of  this  in  his  possession  for  two  days  without  having 
the  curiosity,  and  finding  the  time  to  examine  it,  but  it  would  be  most 
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extraordinary  if  he  should  carry  the  balance  shown  by  that  account  to 
the  credit  of  his  correspondent,  and  so  advise  him,  without  having  first 
ascertained  and  verified  its  correctness.  It  is  not  possible  to  account 
for  the  repeated  acknowledgments  by  Hoffman  &  Co.  of  the  correctness^ 
<-)f  this  account  upon  any  other  hypothesis  than  that  it  does  show  truly 
the  balance  due  by  them  to  Serra  e  Hijo. 

Appi'llants  also  complain  and  plead  that  Serra  e  Hijo  should  have  sold 
the  cotton  at  or  before  the  maturity  of  the  bill;  and  if  they  had  done  so,a8- 
<iuty  required,  the  result  would  have  been  a  balance  in  favor  of  Hoffman 
&  Co.  of  at  least  two  thousand  doUare,  which  amount  they  claim  in  re- 
convention. 

It  is  worthy  of  remark  tliat  the  first  complaint  or  objection  of  Hoffman 
&  Co.  to  this  account  is  made  in  their  answer  to  the  suit,  filed  on  the 
third  of  November,  1873.  There  is  no  proof  of  negligence  on  the  part  of 
Serra  e  Hijo;  and  it  must  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  having  advanced  so  heavily  on  this  cotton  Serra  e  Hijo 
desired  to  obtain  the  highest  price  possible,  and  that  they  used  their  best 
judgment  and  discretion  for  that  purpose. 

We  do  not  think  it  necessary  to  go  more  minutely  into  the  evidence,. 
the  substance  of  which  we  have  already  stated.  It  suffices  to  say  that 
the  letters  of  HV>{fman  &  Co.  of  the  tenth  of  January  and  seventh  of  May, 
their  acknowledgment  to  Avendano  of  the  indebtedness  in  May  and  June, 
their  evident  desire  to  continue  commercial  relations  with  Serra  e  Hijo, 
and  their  direct  proposition  to  purchase  and  ship  another  lot  of  four 
hundred  bales  cotton,  are  absolutely  irreconcilable  with  the  idea  that 
they  had  any  just  cause  of  complaint,  or  reas^mable  objection  to  the 
account. 

The  verdict  of  the  jury  and  the  judgment  of  the  court  below  are 
strictly  in  accordance  with  the  law  and  the  evidence,  but  this  is  not  a 
case  for  damages  as  prayed  for  by  appellees. 
The  judgment  appealed  from  is  therefore  affimied  with  costs. 
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J.  W.  Garrish  vs.  W.  B.  Hymax. 

When  tho  mort^a^c  act  has  the  necessary  revenue  BtanipK.  the  notes  identifled  with 

the  act  need  not  bo  stamped. 
A  mere  reference  in  any  public  act  to  a  certain  plan,  or  record,  for  the  sake  of  c(*r- 

tainty,  does  not  make  it  a  part  of  the  act,  and  hence  a  certilied  copy  of  the  act  is 

complete  without  such  plan,  or  record. 
The  possession  of  a  negotiable  note,  indorsed  in  blank,  and  secured  by  a  mortfira^e 

Kiven  in  favor  of  any  future  holder  of  the  note,  w^ill  authorize  the  holder  of  the 

note  to  take  out  executory  process. 
It  is  not  necessary  for  a  jud«;e  to  give  a  statement  of  reasons,  in  an  order  of  seizure 

and  sale. 

APPEAL  from  tho  Second  Judicial  District  Court,  parish  of  Jefferaon. 
Pardee,  J.    N.  Commatidenr,  for  plaintiff  and  appellee.    W.  B.  Hyman^ 

for  defendant. 

The  opinion  of  the  court  was  delivered  by  Egan,  J. 

This  appeal  is  from  an  order  of  seizure  and  sale. 

The  first  ground  of  error  assigned  is  that  the  order  was  granted  on 
non-authentic  and  insufficient  evidence,  and  that  no  mortgage  or  priAi- 
lege  is  shown  in  favor  of  any  one. 

The  record  contains  an  authentic  act  of  sale  with  mortgage  reserva- 
tion, and  two  promissory  notes  regularly  paraphed  and  identified  with 
the  act  which  secures  their  payment.  The  evidence  was  both  authentic 
and  sufficient. 

The  second  error  assigned  is  the  want  of  revenue  stamps  upon  either 
act  of  sale  and  mortgage,  or  notes,  and  which  are  therefore  alleged  tc) 
be  null  and  should  not  have  been  received  in  evidence. 

It  is  unne(;essary  for  this  court  to  consider  whether  any  such  effect 
would  follow,  even  if  the  facts  were  as  stated,  as  the  copy, of  the  act  of 
mortgage  in  the  record  claims  that  the  revenue  stamps  were  affixed  to 
the  original  act.  This  is  all  the  law  required;  where  the  mortgage  was 
stamped  the  notes  were  not  required  to  bo  stamped. 

Tho  tliird  ground  of  error  assigned  is  that  the  copy  of  the  act  shows 
on  its  face  that  it  is  not  a  true  and  full  coi)y,  and  that  it  was  not  certified 
by  one  authorized  in  law  to  do  so. 

The  copy  was  certified  by  Andrew  Hero,  notary  public  and  custodian 
of  notarial  records  for  the  city  of  New  Orleans  and  parish  of  Orleans. 
He  was  the  proper  officer  to  give  and  certify  the  copy  and  certificate, 
iind  he  does  certify  that  the  copy  presented  to  the  judge  a  quo  and  upon 
which  he  acted  is  "  a  true  and  correct  copy  of  tho  original  act."  The 
objection  that  it  was  not  a  true  and  full  copy  as  shown  by  its  face  we 
presume  was  based  upon  the  absence  of  a  sketch  of  property  conveyed 
in  the  act,  which  is  therein  said  to  be  "  annexed  in  the  margin  fof^  refer- 
ence" and  "  marked  "  by  the  notary  "  to  identify  it."    This  sketch  was 
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not  made  a  part  of  the  act  by  being  thus  referred  to  and  marked,  any 
more  than  was  another  lithographic  plan  said  in  the  act  to  be  deposited 
in  the  office  of  De  Armas,  notary  public,  which  is  also  referred  to.  Such 
reference  in  acts,  public  and  private,  is  very  frequent,  and  while  con- 
tributing to  certainty  of  description,  by  no  means  makes  the  act,  or  plan 
«>r  record,  referred  to,  a  part  of  the  act.  We  think  then  the  third  ground 
of  error  was  not  well  taken. 

The  fourth  assignment  is  the  absence  of  authentic  evidence  of  any 
right  in  plaintiff  as  claimed;  excess  in  the  amount  to  satisfy  which 
the  sale  waeJ  ordered;  and  the  granting  of  "  executory  process,"  when 
not  prayed  for. 

The  right  of  the  plaintiff  is  shown  by  the  fact  that  he  appears  as  the 
owner  and  holder  of  two  promissory  notes  foimd  in  the  record,  payable 
to  the  order  of  appellant  and  by  him  indorsed,  and  so  recited  in  the  act 
of  mortgage,  which  is  in  favor  of  the  vendor  and  immediate  mortgagee 
or  "  any  future  holder "  of  the  notes.  That  this  is  sufficient  authentic 
evidence  to  authorize  "  any  holder  "  to  sue  out  executory  process  is  too 
well  settled  to  be  now  controverted.  As  to  the  other  two  grounds  in 
this,  the  fourth  assignment,  we  find  nothing  in  the  record  to  sustain 
them.  The  order  is  granted  for  the  amount  of  the  notes  with  eight  per 
cent  interest  from  the  date  stipulated  in  them,  with  only  the  addition  of 
three  doUars  and  ninety-five  cents,  cost  of  protest,  and  four  dollars,  cost 
of  copy  of  act  of  sale  and  mortgage,  which  were  properly  allowed,  but 
if  not,  would  come  under  the  rule  "  de  minimis,'^  and  as  to  the  other 
ground,  the  petition  expressly  prays  for  "executory  process." 

The  fifth  and  only  remaining  ground  of  error  assigned  is  that  the 
judge  adduced  no  reason  for  granting  executory  process,  and  therefore 
failed  to  comply  with  the  constitution  of  the  State  in  his  order,  which  is 
a  judgment. 

The  record  disclosea  that  the  petition,  notes,  and  authentic  copy  of 
the  act  of  sale  and  mortgage,  importing  confession  of  judgment,  were 
presented  to  the  district  judge,  whose  order  appears  to  have  been  writ- 
ten upon  the  petition,  at  the  foot  of  which  it  is  found  in  the  record  in 
these  words,  "  let  executory  process  issue  herein  as  prayed  for  and  ac- 
cording to  law,"  and  is  sealed  and  signed  by  the  judge.  While  it  might 
be  the  better  practice  to  refer  to  the  petition  and  accompanying  evidence 
in  the  order,  the  form  used  by  the  district  judge  is,  we  believe,  the  usual 
one;  and  is  to  be  interpreted  by  the  law  requiring  the  production  of  au- 
thentic evidence  before  granting  an  order  of  seizure  and  sale.  We  are, 
however,  not  disposed  to  regard  a  statement  of  reasons  in  the  order  itself 
as  sacramental  in  regard  to  this  class  of  orders,  which  for  some  pur- 
poses and  to  a  certain  extent  have  Jbhe  effect  of  judgments. 
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As  the  appellant  may  have  supposed  that  there  waa  error  to  his  preju- 
dice, although  we  see  none,  we  are  not  disposed  to  allow  damages  for  a 
frivolous  appeal,  as  prayed  for  by  the  appellee. 

-  It  is  therefore  ordered,  adjudged,  and  decreed  that  the  order  of  seiz- 
ure and  sale  in  this  case  be  sustained  and  affirmed,  jand  that  appellant 
pay  costs. 

No.  5389. 
Georqe  L.  Gettwerth  and  Wife  vs.  Teittonia  Insurance  Company. 

In  the  orffanization  of  juries,  it  Is  not  neceseary  that  the  Hheriff  should  furnish  a  list 
of  all  persons  liable  to  jury  duty,  and  put  them  in  the  jury  box  etery  December. 
The  box  must  be  exhausted  before  boin^  refilled. 

Where  a  policy  of  insurance  stipulates  for  payment  of  losses  sixty  days  after  adjust- 
ment.  and  the  assurers  make  reasonable  efforts  to  effect  an  adjustment,  they  will 
not  be  liable  for  Interest  from  the  expiration  of  the  sixty  days,  but  only  from 
judicial  demand. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orieans.  Cullom,!. 
Jury  trial.  Branghn,  Buck  &  D'mkelspeU,  for  plaintiflfe  and  appellee. 
Hudson  &  Fearn,  and  B,  R,  Fonnan,  for  defendants. 

The  opinion  of  the  court  was  delivered  by  Spencer,  J. 

The  plaintiflfe  bring  this  suit  to  recover  of  the  defendant  the  amount 
of  a  fire  policy  of  insurance  for  two  thousand  dollars,  to  wit:  "  on  stock 
consisting  of  wines,  liquors,  confectionery,  on  soda-water  stand  and  store 
fixtures,  fifteen  hundred  dollars;  on  furniture  belonging  to  saloon  five 
hundred  dollars,  contained  in  the  two-story  frame  slated  house  on 
south-east  comer  of  Canal  and  Liberty  streets." 

It  seems  that  on  the  morning  of  first  of  August,  1872,  about  flv(» 
o'clock,  an  adjoining  building  took  fire,  which  communicated  to  the 
establishment  of  plaintiffs  above  described.  The  establishment  con- 
■sisted  of  two  rooms  fronting  on  Canal  street,  and  one  in  rear,  on  the 
ground  floor,  and  four  rooms  and  a  cabinet  on  the  upper  floor.  The 
two  rear  rooms  on  the  second  floor  and  the  cabinet  were  used  in  con- 
nection with  the  establishment  below  as  private  dining  rooms,  etc.  On 
the  lower  floor  the  comer  room  was  used  as  a  confectionery,  and  the 
other  Canal-street  room  as  a  bar-room,  and  the  third  room  in  rear  of 
the  two  as  a  saloon,  with  tables,  sideboard,  mirrors,  curtains,  etc. 

The  answer  of  the  defendant  admits  the  execution  of  the  policy,  and 
generally  denies  plaintiflfe'  allegation.  It  specially  alleges  that  plaintiffs' 
estimate  of  loss  is  grossly  exaggerated,  and  that  they  have  sworn 
falsely  to  said  loss,  with  the  view  and  design  of  defrauding  defendant, 
and  have  thereby  forfeited  all  claim  under  said  policy. 

The  case  was  tried  by  jury.  The  defendant  challenged  the  array  of 
jurore  for  the  reason  that  the  law  required  of  the  sheriff  of  the  parish 
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of  Orleans,  "  in  the  month  of  December,  to  furnish  a  list  of  all  persons 
liable  to  jury  duty  residing  within  the  limits  of  the  parish  of  Orleans." 
Revised  Statutes,  sec.  2144. 

"  Whenever  a  jury  is  to  be  drawn,  it  shall  be  the  duty  of  the  sherilt 
to  draw  from  the  jury  box  the  names  of  the  p^ersons,  and  continue  so  to 
draw  for  each  successive  jury,  until  all  the  names  in  said  box  have  been 
drawn  out,  and  no  person  shall  be  required  to  serve  a  second  time  upon 
the  jury  until  all  the  names  have  been  drawn  from  the  box,  and  when- 
ever the  box  shall  be  emptied  the  sheriff  shall  return  all  the  names  upon 
the  iuiy  list  into  the  jury  box  to  commence  a  new  drawing."  Ibid,  sec. 
2146. 

Paragraph  2125  declares  the  qualifications  of  a  juror  "to  be  a  duly 
qualified  voter."    Defendant  contends  that  under  these  pix)visions  it 
-was  the  duty  of  the  sheriff,  every  December,  to  furnish  a  list  of  all  per- 
sons liable  to  jury  duty,  and  put  them  in  the  box  anew,  regardless  of 
whether  the  box  had  been  exhausted  or  not.    That  as  the  box  had  not 
been  filled  since  1870,  and  many  persons  had  become  of  age,  or  been 
naturalized,  and  therefore  liable  to  jury  duty  since  then,  the  array  was 
illegal.     We  think  that  both  the  text  of  the  law  and  its  reason  repel 
this  view  of  the  case.    It  would  be  impracticable  to  carry  it  out.    It 
would  necessitate  an  annual  census  or  registration  of  the  voters  of  the 
parish  of  Orleans.    The  court  properly  overruled  the  challenge.    As 
stated,  the  case  was  tried  before  a  jury,  who  found  $1500  for  plaintiff, 
with  legal  interest  from  first  October,  1872.    The  record  is  very  volumi- 
nous.   The  testimony  occupies  about  four  hundred  and  fifty  pages  of 
the  transcript.    We  have  examined  it  with  as  much  care  as  we  could 
give  it.    It  all  relates  to  the  questions  as  to  the  extent  of  the  fire  in  the 
building,  the  quantity  and  quality  of  stock,  fixtures,  and  furniture,  and 
their  value,  in  the  house  at  the  time  of  the  fire,  and  the  extent  of  the 
damage  and  loss  caused  by  it.    It  is  impracticable  to  enter  into  details 
of  the  evidence  in  this  opinion.     There  is  between  the  testimony  of 
plaintiffs'  witnesses  and   those  of  defendant  irrec^oneilable  contradic- 
tions.   But  there  are  some  salient  and  principal  points  which  seem  to 
us  to  be  established. 

First — The  insurance  company  before  accepting  the  risk  for  two  thou- 
sand dollars  sent  its  inspector  to  look  at  the  premises  and  notice  the 
stock  to  be  insured.  The  testimony  shows  that  this  inspector  exjjressed 
himself  entirely  willing  to  take  a  risk  of  two  thousand  dollars  on  the 
property,  and  some  of  the  witnesses  say  he  suggested  making  the 
policy  for  a  larger  amount,  Isay  three  thousand  dollars.  However  this 
may  be,  he  must  have  reported  to  his  company  favorably  on  the  risk 
for  two  thousand  dollars. 
Second — The  evidence  satisfies  us  that  the  plaintiife'  stock,  fixtures, 
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and  furniture  did  not  diminish  between  the  date  of  the  policy  and  that 
of  the  fire.  The  evidence  of  numerous  witnesses,  who  had  apparently 
good  opportunities  of  knowing,  shows  that  plaintiflfe  conducted  a  pros- 
perous business  in  their  line,  with  daily  receipts  ranging  from  forty  to 
one  hundred  dollars  per  day,  which  must  of  necessity  have  required  a 
considerable  stock. 

Third — There  is  no  pretense  that  any  part  of  the  property  insured 
had  been  fraudulently  removed,  or  that  plaintiflfe  were  guilty  of  any 
complicity  in  starting  the  Are. 

Fourth — We  are  also  satisfied  that  the  fire  did  not  reach  either  the 
confectionery  room  or  the  bar-room,  and  that  whatever  damage  waa 
done  to  their  contents  was  from  water  and  breakage.  In  the  saloon 
and  in  the  upstairs  dining  rooms  there  seems  to  have  been  considerable 
damage  done. 

Fifth — Plaintiflfe  oflfer  in  evidence  and  swear  to  a  list  and  the  value 
of  their  stcck,  fixtures,  and  furniture,  and  fix  the  value  thereof  at 
1^2775  77.  We  incline  to  the  opinion  that  the  values  are  fixed  too  high. 
We  think  under  the  evidence  it  is  safer  to  fix  it  at  ^2000,  the  amount 
which  the  defendant  insured  it  for.  True,  many  of  defendant's  witnesses 
fix  it  much  lower,  but  it  does  not  come  with  good  grace  from  the  com- 
pany to  expect  this  court,  amid  the  conflicting  evidence  in  this  case,  to 
put  it  at  less,  especially  as  it  was  paid  its  premiums  at  that  value. 
Besides,  we  think  the  weight  of  evidence  will  justify  that  amount. 

Sixth — We  are  also  satisfied  that  the  value  of  the  property  saved  was 
fully  one-half  of  that  insured,  and  should  be  deducted  from  the  amount 
of  the  policy.  This  would  leave  the  amount  due  the  plaintiflfe  by  the 
company  one  thousand  dollars. 

It  is  proper  to  state  that  the  plaintiflfe  carried  on  their  business  exclu- 
sively on  the  cash  plan,  and  kept  no  kind  of  books.  Under  these 
circumstances  it  would  be  unreasonable  to  require  or  expect  that  exact- 
ness of  proof  which  more  extensive  establishments  can  usually  give. 
W^e  think  they  have  rendered  it  reasonably  certain  that  their  property 
insured  was  worth  two  thousand  dollars,  and  that  their  loss  was  as 
much  as  one  thousand. 

The  policy  provides  that  the  loss  shall  be  paid  within  sixty  days  after 
adjustment.  The  jury  gave  interest  from  first  of  October,  sixty  days 
after  the  loss.  We  think  this  is  en-oneous,  both  under  the  terms  of  the 
p3licy,  and  in  equity.  The  company  seems  to  have  used  reasonable 
eflforts  to  arrive  at  an  adjustment,  but  the  plaintiflfe  demanded  the 
whole  amount  of  their  policy,  which  the  <?ompany  did  not  owe.  We 
think  interest  in  this  case  can  be  allowed  only  from  judicial  demand. 

In  conclusion,  we  do  not  tliink  the  plaintiflfe  have  overestimated  their 
gtK>ds  with  intent  to  defraud  the  defendant.    In  cases  of  this  kind  it 
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would  require  most  cogent  and  manifest  evidence  of  such  an  intent,  to 
Induce  the  court  to  apply  such  a  rule. 

We  think  the  charge  of  the  judge  a  quo  to  the  juiy  was  substantially 
correct,  and  that  defendant  suffered  no  prejudice  therefrom. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
judgment  appealed  from  be  avoided  and  reversed;  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  plaintiffs,  Mrs.  Dina  Hulsmann  and  her 
husband,  George  L.  Gettwerth,  do  have  and  recover  of  the  Teutonia 
Insurance  Company  of  New  Orleans  the  sum  of  one  thousand  dollars, 
with  legal  interest  from  judicial  demand,  and  that  plaintiffs  pay  costs  of 
appeal,  and  defendant  those  of  the  lower  court. 


No.  6139. 
SrccEssiON  OF  Margaret  McAttlky,  Wife  of  John  A.  O'Brien. 

A  transposition  of  tin*  words  of  a  will  in  '».*  1  •  •  t  >  m:ike  the  devis  ^  conform  to  some 
suppo8(?d  intent  of  the  testator  will  not  1>«  allowed  when  the  words,  just  as  they 
stand,  have  a  manifest  meaning  and  express  a  clear  and  intelli«rible  idea.  Hiich 
transposition  is  only  permissible  when  the  lanffuaj^e  of  a  will  is  senseless  or  con- 
tradietorv. 

An  administrator  can  not  avail  of  any  d'ifc'ct  in  a  le^al  proc^edlni;  caused  by  his 
fault. 

VPPEAL  fi*om  the  Second  District  C  )urt,  parish  of  Orleans.  TlHsot^  J. 
JamrH  TimoyWy  T,  W,  Colleim,  A,  RrAjertf  and  W.  B.  Lancaster ^  for 
appellants.  Hotnior  it  BenecUcty  J.  L,  Tlstfot,  and  HaijH  £•  New,  for 
appellees. 

The  opinion  of  the  court  was  deliver .xl  by  Manxiso,  C.  J. 
On  the  twenty- third  of  November,  1874,  Margaret  McAuley,  w'fe  of 
John  A.  O'Brien,  made  her  olographic  will  in  form  as  follows: 

Ne\^'  Orleans,  November  23, 1874. 

3 

"I,  Margaret  O'Brien,  of  the  city  of  New  Orleans,  and  State  of  Louisi- 
ana, being  of  sound  mind  leave  this  my  last  will  and  testament 

"I  name  my  husband  executor  of  my  last  will.  All  my  debts  must  be 
paid  ou  t  of  estate.  Rent  for  store  my  husband  must  not  be  held  respon- 
sible as  he  has  signed  notes  for  same  for  me.    All  bills  for  goods  bought 

I 

by  me  a  note  of  Washington  Smith  of  New  York,  for^he  sum  of  four  hun- 
dred dollars  said  is  mine  but  is  signed  by  my  husband  John  A.  O'Brien. 
All  my  fimeral  expenses,  I  desire  to  be  buried  as  plain  as  possible  a  plain 
stone  to  mark  my  last  resting  place.  The  sum  of  three  tliousand  dol- 
lars to  be  paid  to  my  husband  with  8  per  cent  interest,  from  16  August 
1872.  All  my  furniture  is  his.  All  my  jeweliy  that  is  a  diamond  set 
breast-pin  earrings  and  brac»elets  a  diamond  ring,  my  wedding  ring  I  de- 
3 
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sire  to  be  buried  with.    My  diamond  watch  and  chain  J  leave  to  my 
sister  Frances  Dowling. 

"After  all  my  f\meral  expenses  are  paid  i>r.  bill  and  all  sundries  ex- 
penses are  paid  if  there  is  any  money  left  I  wish  it  settled  on  my  sister 
Frances  Dowling  children  for  their  use  and  benefit  If  I  should  leave  a 
child  all  this  will  to  be  null  as  all  I  have  belongs  by  right  to  my  child, 
either  male  or  female.  I  want  my  child  put  under  the  care  of  Sister 
Ghantreral  as  I  know  she  will  take  good  care  of  it  my  husband  to  pay 

her  out  of  the  revenues  of  my  estate. 

«  MARGARET  O'BRIEN." 

The  writing  covers  the  first  and  part  of  the  second  page  of  the  paper. 
The  signature  made  at  that  time  is  at  the  bottom  of  the  second  page, 
leaving  a  spac?  of  several  lines  between  it  and  the  concluding  words  of 
the  will.  In  January,  1875,  the  testatrix  was  delivered  of  a  child,  which 
survived  its  ]jirth  but  a  sir  it  time.  On  the  ninet3entli  of  August,  1875, 
after  the  death  of  her  child,  the  testatrix  afiixed  her  signature  to  the 
writing  of  the  previous  November  immediately  under  the  last  line  and 
added  the  following  words  between  that  signature  and  the  first  signature, 
at  oi  near  the  bottom  of  the  page: 

"New  Orleans,  August  19,  1875. 

"If  J  and  my  husband  should  die  during  my  trip  from  home,  after  all 
my  debts  are  paid  whatever  I  die  possessed  I  leave  to  St  Mary's  Orphan 
Boys'  Asylum  less  six  hundred  dollars  MARGARET  O'BRIEN, 

lor  my  mother.  MARGARET  O'BRIEN. 

"ADELINE  SHELSTONE." 

On  the  day  following  that  on  which  this  was  written  Mrs.  O'Brien  left 
New  Orleans  with  her  husband  on  a  journey  of  business  or  pleasure 
for  New  York,  and  she  died  there  on  the  twelfth  of  September.  Her 
husband  returned  immediately,  and  on  the  eighteenth  of  that  month 
presented  the  will  or  wills  of  his  deceased  wife  for  probate  and  qualified 
as  executor. 

On  the  fourth  of  October  of  the  same  year,  the  mother  and  sisters  of 
the  deceased,  who  are  her  heirs-at-law,  instituted  an  action  to  annul 
the  probate  and  set  aside  the  wills  upon  the  grounds  that  the  first  writ- 
ing, which  they  call  the  first  will,  was  revoked  by  the  birth  of  a  child 
posterior  to  its  date,  and  the  second  falls  because  the  event  upon  the 
happening  of  which  the  institution  of  the  universal  legatee  was  made 
to  depend  has  not  hf^pened  and  can  not  now  happen;  i.  6.,  the  death  of 
both  husband  and  wife  during  their  trip  north. 

The  executor  answers  by  a  general  denial.  The  St  Mary's  Orphan 
Boys'  Asylum  pleads  the  general  issue  and  specially  avers  that  the  two 
instruments  constitute  but  one  will,  and  that  both  comply  with  the  re- 
quisites of  an  olographic  will,  and  that  the  dispositions  made  are  "  in 
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ooDfonnity  to  law  and  can  be  easily  executed,  being  intelligible  and  com- 
prehensible in  its  extent  and  designs,"  and  last,  that  the  document  was 
signed  and  dated  by  the  deceased  subseqaent  to  the  birth  and  death  of 
herchikk 

Much  stress  has  been  laid  in  the  arguments,  both  oral  and  written,  <m 
the  fact  that  the  two  writings  are  of  different  dates,  were  written  with 
two  shades  ot  ink,  the  signature  first  spoken  of  being  of  the  same  shade 
as  the  body  of  the  writing  of  November,  1874,  imd  the  others  of  the 
same  shade  as  the  body  of  what  is  termed  by  some  the  second  wiH  and 
by  others  the  codicil.  The  different  shades  of  ink  are  worthy  of  obser- 
Tation  only  because  they  assist  us  in  ascertaining  the  circumstances 
under  which  the  two  writings  were  made.  We  find  no  difficulty  in  the 
different  dates.    Yilleneuve  says: 

*'  Un  testament  fait  en  un  seul  context  mais  sign^  et  date  plusieurs  fois 
de  dates  differentes  ne  constitue  pas  autant  de  testaments  qu'  il  y  a  de 
parties  s^par^ment  datees  et  sign^es.  En  consequence,  Tacte  portant 
r<^vocation  et  tous  testaments  anterieurs,  sauf  un  seul  indiqu^  comme 
ayant  la  demiere  date  du  testament  divis^  en  plusieurs  parties  ne  portd 
aucune  atteinte  aux  parties  de  ce  testament  qui  ont  une  date  differente.'* 
Digest  1850,  tome  4, 139,  No.  210.  And  further  on :  "  Jug^,  de  meme,  que 
bien  que  la  date  primitive  d*un  testament  olographe  en  rapporte  la  con- 
fection aUterieure  h  la  date  de  I'acte  r^vocatoire,  le  testateur  a  pu  cep^i- 
dant  donner  a  son  testament  par  ime  surcharge  approuv^  une  nouvelle 
date  posterieure  a  celle  de  Tacte  r^vocatoire,  et  soustraire  ainsi  son  tes- 
tament aux  effets  de  la  revocation."  Idem,  p.  4,  No.  240.  See  Journal 
du  PAlais,  1847, 1,  49,  51. 

More  pertinent  than  these  teachings  of  Yilleneuve  is  the  observation  of 
XIallas :  ''  Un  testament  olographe  portant  deux  dates  differentes.  Tune 
«u  commencement  et  I'autre  a  la  fin,  ne  pent  etre  annulie  sous  pretexte 
qull  y  a  incertitude  de  la  date.  On  doit  supposer  que  le  testateur  a  pris 
plusieurs  Jours  a  fairs  son  testament."    Vol.  v.  632. 

We  consider  the  writings  before  us  as  one  will.  The  testatrix  knew  at 
the  time  of  the  first  signature  that  she  bore  in  her  bosom  a  ohfid  wliose 
birth  would  annul  her  testament.  The  child  was  bom  less  than  two 
months  from  the  date  of  the  instrument,  and  she  writes  "  if  I  should 
leave  a  child,  all  this  will  to  be  null"  After  the  death  of  the  child,  and 
when  about  to  make  her  will  in  view  of  a  projected  trip  north,  she  men- 
tally reverts  to  her  former  disposition  of  her  property,  draws  the  paper 
containing  it  from  its  place  of  deposit,  and  signs  it  anew  immediately 
after  its  concluding  words.  Manifestly  this  was  intended  by  her  as  a 
republication  of  that  writing  as  a  part  of  her  wilL  The  death  of  the 
child  had  destroyed  the  vitality  of  the  will  as  then  written.  The  re- 
publication revivified  it     The   testatrix   then   added   another  clause 
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providing  a  disposition  of  her  property  upon  a  contingency  expressed' 
therein,  and  signed  the  whole  instrument,  and  dated  it,  and  this  last, 
date  is  the  date  of  the  will. 

We  have  now  to  consider  the  effect  of  this  last  clause. 

The  counsel  for  the  defendants,  in  a  brief  which  has  been  yjery  service-' 
able  to  us,  have  argued  with  equal  ingenuity  and  subtlety  that  the- 
language  used  by  the  testatrix  does  not  express  her  meaning.    Undoubt-  - 
edly  a  fundamental  rule  in  the  interpretation  of  wills  is  that  the  inten- 
tion of  the  testator  must  be  ascertained,  and  when  ascertained,  effect 
given  to  it;  and  in  order  to  ascertain  the  intention  courts  look  outside 
and  behind  the  ipiflssivia  verba  of  the  instrument,  and  resort  to  Hie- 
evidence  of  circumstances  when  the  literal  meaning  leads  to  absurd  or 
impossible  consequences.    This  is  when  the  words  are  ambiguous  or 
contradictory,  or  the  meaning  latent    Pothler  in  his  fourth  rule  for  the. 
interpretation  of  testaments  teaches  that  the  law  prefers  the  sense  which 
saves  from  intestacy,  and  that  reference  may  be  had  to  surrounding  cir- 
cumstances to  ascertain  the  sense;  and  in  his  eighteenth  rule,  that  "a  will 
should  be  interpreted  by  means  of  surrounding  circumstances."    Traits- 
des  Testaments,  chap.  vii.    Those  rules  are  embodied  in  our  Civil  Code 
in  articles  1705, 1706, 1708,  new  numbers  1712, 1713, 1715. 

The  circumstances  surrounding  the  confection  of  these  two  writings" 
are  developed  in  the  evidence,  and  have  already  been  adverted  to.    In . 
November,  1874,  she  made  her  will,  giving  specific  instructions  concern- 
ing certain  debts,  and  explaining  other  matters  which  might  not  have> 
been  understood  without  that  explanation,  and  appointing  her  husband 
executor.    She  either  intended  to  add  something  later,  or  she  thought, 
as  many  illiterate  persons  do,  that  she  must  sign  at  the  bottom  of  the 
pc^e,  and  accordingly  her  signature  in  the  same  shade  of  ink  is. found 
there.    That  will  was  intended  to  provide  a  disposition  of  her  property  • 
in  case  her  death  should  precede  the  birth  of  her  child.   In  August,  1875, 
when  she  knew  that  the  will  already  written  was  null,  since  the  event 
which  caused  its  invalidation  had  occurred  meanwhile,  and  being  about 
to  commence  a  journey — troubled,  too,  by  a  presentiment  that  she  would 
never  return — and  perceiving  that  the  paper  contained  what  she  wished,, 
so  far  as  it  went,  but  apprehensive  that  the  addition  of  another  clause 
with  a  new  date  might  not  sufficiently  evince  her  desire  to  continue  the 
dispositions  contained  in  it  in  force,  she  signs  it  again,  and  writes  the 
clause  relative  to  the  asylum. 

We  are  not  embarrassed,  as  are  the  counsel  for  the  asylum,  by  the  < 
seeming  inconsistency  of  naming  her  husband  executor  in  the  first  part 
of  her  will  and  providing  for  the  contingency  of  his  death  in  the  conclud- 
ing part.    The  thought  present  to  her  mind  evidently  was  to  provide  for  • 
the  two  contingencies  of  her  own  death,  her  husband  surviving,  and  the  , 
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4)e&th  of  both  of  them.  In  the  writing  of  November,  1874,  she  also  con- 
'templates  the  survival  of  her  child,  and  directs  that  it  be  placed  under 
the  care  of  a  particular  person,  and  in  that  of  August,  1875,  when  her 
child  was  dead,  she  provides  what  shall  be  done  if  her  husband  and  her- 
-self  shall  both  die  during  their  trip. 

The  counsel  for  the  asylum,  pursuant  to  their  theory  that  the  intention 
t>f  the  testatrix  has  not  been  awui'ately  expressel,  propose  a  new  read- 
ing of  the  last  clause  of  the  will,  effected  by  a  transposition  of  words, 

thus: 

THE  TEXT.  I  THE  INTENTION. 

If  /  muJ.  wiy  hwiba}id  should  die  j  If  I  should  die  during  my  and  my 
/during  my  trip  from  home  after  all     husbaniTH  trip  from  home  after  all 


my  debts  are  paid  whatever  I  die 
.possessed  I  leave  to  St  Mary's  Or- 
phan Boys'  Asylum  less  six  hun- 
dred dollars  for  my  mother. 


my  debts  are  paid  whatever  I  die 
possessed  I  leave  to  St.  Mary's  Or- 
phan Boys'  Asylum,  less  six  hun- 
dred dollars  for  my  mother. 


A  transposition  of  words  is  sometimes  permitted.  Jasman  says:  "It 
as  quite  clear  that  where  a  clause  or  expression,  otherwise  useless  and 
oontradictory,  caa  be  rendered  consistent  with  the  context  by  being 
transposed,  the  courts  are  warranted  in  making  that  transposition." 
TFreattse  on  Wills,  1  vol.,  437.  The  nineteenth  of  his  general  rules  of  con- 
struction reads:  "That  words 'and  limitations  may  be  transposed,  sup- 
plied, or  rejected,  where  warranted  by  the  immediate  context  or  the 
^^neral  scheme  of  the  will,  but  not  merely  on  a  conjectural  hypothesis 
of  the  testator's  intention,  however  reasonable,  in  opposition  to  the 
plain  and  obvious  sense  of  the  language  of  the  instrument."  Ideniy  2 
vol.,  744.  And  Lord  Ellenborough,  "  in  a  case  where,"  as  he  said,  "  the 
testator  had  thrown  together  a  heap  of  words,  the  sense  and  meaning  of 
"which  he  did  not  clearly  apprehend,"  ruled  that  when  "  the  words  taken 
in  the  order  in  which  they  stood  did  not  convey  any  meaning,  the  estab- 
lished rules  of  construction  clearly  authorized  the  transposition."  Wolfe 
vs.  Allcoek,  1  B.  and  Aid.  137. 

The  transposition  is  then  permissible  when  the  words  used  by  a  tes- 
tator do  not  convey  any  meaning,  or  where  the  expression  is  senseless 
or  contradictory,  or  when  such  transposition  is  warranted  by  the  context 
and  like  cases;  but  a  conjectural  hypothesis  is  not  permitted  in  opposi- 
tion to  the  plain  and  obvious  sense  of  the  language.  This  court  enunci- 
ated the  same  doctrine  in  Theall's  case,  where  it  was  said:  "  In  the  con- 
struction and  interpretation  of  wills  the  intention  of  the  testator  must 
be  sought  in  the  words  he  has  used  in  the  will,  and  not  aUuiide,  Con- 
structions and  interpretations  of  wills  are  not  to  be  resorted  to  for  the 
discovery  of  the  testator's  intention  when  he  has  used  none  but  plain, 
unequivocal  expressions."    7  La.  226. 


88  SUPREME  CX)URT  OF  LOUISIANA, 


wl 


Succession  of  Marnraret  MoAuley. 


The  words  used  by  the  testatilx  in  the  will  now  before  us  are  intelligi- 
ble in  the  order  in  which  they  stand:  "  If  I  and  my  husband  should  die 
during  my  trip  from  home."  The  objection  to  the  new  collocation  pro- 
posed by  the  counsel  for  the  asylum  is  that  it  is  not  our  province  to  make 
a  will  for  the  deceased,  but  to  interpret  and  give  efifect  to  the  one  she 
made.  If  she  chose  to  make  her  institution  of  the  asylum  as  her  uni- 
versal legatee  contingent  upon  the  death  of  her  husband  and  herself,  it 
is  not  for  us  to  say  that  she  meant  otherwise,  or  that  it  would  have  been 
more  reasonable  and  proper  to  have  made  that  contingency  her  own 
death  only. 

Lord  Coke  said  that  "  wills  and  the  construction  of  them,  do  more  per- 
plex a  man  than  any  other  learning."  This  perplexity  may  often  be 
diminished  by  avoiding  a  strauied  construction  of  words  which  have  an 
obvious  import.  Guided  by  that  rule  in  this  case,  we  are  of  opinion  that 
the  legacy  to  the  asylum  or  its  institution  as  universal  legatee  lapses  by 
the  non-happening  of  the  event  on  which  it  was  made  to  depend. 

One  other  question  remains.  A  sale  of  perishable  property,  the  goods 
in  the  millinery  store  of  deceased,  and  of  the  unexpired  lease  of  the 
store,  was  made  under  order  of  the  court.  The  asylum  seeks  to.  annul 
tiiat  sale,  but  as  we  have  decided  that  it  is  without  Interest  in  the 
succession,  its  prayer  to  annul  can  not  be  heard.  The  executor  and 
husband  was  the  purchaser  of  most  of  the  stock  and  of  the  lease,  which 
latter  brought  at  public  auction  a  bonus  of  $3525.  The  succession,  of 
'  which  he  is  the  executor,  is  benefited  by  the  sale.  As  purchaser,  he 
has  not  made  a  good  bai'gain,  and  wishes  to  be  delivered  from  fulfilling 
it.  If  there  are  defects  in  the  judicial  proceedings  which  terminated  in 
the  sales,  it  was  the  fault  of  the  executor  or  his  agents.  He  can  not 
take  advantage  of  his  own  wrong. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  affirmed  with  costs. 
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1116    340,  *>  nere,  .n  »\  eiaiin  *or  oatna^es,  oasea  on  a  wrongful  deprivation,  or  obstruction  of 

-ome  mental  or  morai  Kratifloation.  or  personal  convenience,  the  plaintiff  makea 

jam  tnat  nis  interest  involved  in  the  controversy  amounts  to  more  than  Ave 

"inGred  collars,  it  will  suffice  to  give  this  court  jurisdiction. 

»Vnoever  acquires  the  ownership  of  a  lot  of  ground,  whether  by  prescription  or  by 

any  other  form  of  acquisition,  thereby  acquires  the  right  of  way,  and  every  other 

servitude  incident  to  the  property. 

The  property  of  an  extinct  religious  corporation  vests  in  the  former  Individual 

members  thereof,  who  may  validly  sell  the  same,  in  accordance  with  the  customa 


NEW  ORLEANS,  JANUARY,  1877.  39 


Burke  vs.  Wall. 


they  may  have  tacitly,  or  expressly  adopted ;  provided  such  customs  do  not  cop- 
fliet  with  the  laws  of  the  State. 

Where  a  lot  in  a  cemetery  is  sold,  with  reference  to  a  certain  plan,  on  which  plan 
appears  a  certain  avenue,  leading:  up  to,  or  close  beside  the  lot.  affordinsr  a  con- 
venient hifirhway  to  and  from  it.  that  avenue  becomes  a  servitude  in  favor  of  the 
lot.  and  can  not  be  lej^ally  obstructed. 

A  servitude  may  be  shown  by  parol  evidence. 

When  a  church  eonirrcfiratiou.  who  own  the  soil  of  a  cemetery,  have  for  a  great  many 
years  entrusted  the  administration  of  the  cemetery,  and  the  sale  of  its  lots  to  the 
priestBof  their  church,  they  clothe  the  priests  with  power  to  create  servitudes 
on  the  soil  of  the  cemetery,  which  will  be  binding:  on  the  congregation,  and  on 

.     all  third  persons. 

Th»^  purchaser  of  a  cemetery  lot,  whether  he  ac<iu ire  an  absolute  or  qualifted  prop- 
erty therein,  is  entitled  to  the  equitable  remedy  of  injunction,  to  protect  him  in 
the  full  enjoyment  of  the  lot. 

iPPEAL  from  the  Superior  District  Court,  parish  of  Orieans.  Haw- 
k'ms,  J.  James  Timomj  and  E.  Bermvdez,  for  plaintiff  and  appellant 
Seinmes  &  Mott  and  T.  Gilmore,  for  defendants. 

The  opinion  of  the  courii  on  the  original  hearing  was  delivered  by 
MoROAN,  J.,  and  on  the  rehearing  by  Eqan,  J. 

In  December,  1857,  the  plaintiff  purchased  a  lot  of  ground  in  the  St. 
Patrick's  cemeterj'.    The  lot  is  the  No.  18,  in  block  No.  8. 

He  avers  that  he  has  caused  to  be  erected  on  this  lot  a  costly  tomb. 
That  he  has  enjoyed  the  servitudes  belonging  to  the  lot  since .  his  pur- 
chase thereof.  He  avers  that  James  WaD  and  others  are  attempting  to 
destroy  the  conveniences  of  his  tomb  by  interring  the  dead  and  erecting 
tombs  and  monuments  on  one  of  the  avenues  leading  thereto,  thus  de- 
stroying his  use  of  the  avenue,  which  is  dedicated  to  public  use. 

He  says  that  the  acts  of  the  defendants  have  caused  him  damages  in 
the  sum  of  one  thousand  dollars,  for  which  he  prays  judgment.  He  also 
prays  for  an  injunction  prohibiting  them  from  erecting  tombs  or  monu- 
ments on  the  avenue  named  in  his  petition. 

The  defendants  deny  generally  the  allegations  in  the  petition,  and  they 
specially  deny  that  the  plaintiff  has  any  right  or  title  to  the  property 
described,  or  the  privileges,  appurtenances,  or  right  of  way  as  described 
and  set  forth  in  his  petition. 

We  do  not  think  the  defendants  can  question  the  plaintiff's  title,  or 
that  it  is  questionable.  He  holds  under  a  regular  conveyance  from  a 
person  who,  we  think,  was  authorized  to  sell,  and  his  possession  has 
been  undisputed  and  undisturbed  from  the  date  of  purchase  (1857)  until 
the  acts  now  complained  of. 

Plaintiff  purchased  his  property  according  to  a  plan  which  was  shown 
him  at  the  time.  According  to  that  plan  the  cemetery  was  divided  into 
blocks,  intersected  by  avenues.  The  lot  he  purchased  is  situated  at  the 
comer  of  St.  Anthony  and  St  Dominick  avenues.  There  are  two  en- 
trances to  tho  cemetery — one  on  Bayou  road,  the  other  on  Canal  street 
His  lot  is  very  much  nearer  the  Canal-street  entrance  than  it  is  the 
Bayou-road  entrance. 
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Entering  the  cemetery  from  Canal  street,  the  route  to  his  lot  was 
down  St.  John's  avenue  one  block  to  St.  Anthony's  avenue,  and  up  St. 
Anthony's  avenue  the  depth  of  a  block,  some  twenty-five  or  thirty  feet,  to 
St.  Dorainiek's  avenue.  Now,  the  obstnictions  complained  of  by  the 
plaintiff  are  being  erected  on  St.  Anthony's  avenue,  between  St.  John's 
and  St  Dominick's.  If  allowed  to  be  completed,  they  will  stop  up  the 
way  to  his  lot  by  St.  Anthony's  avenue,  and  force  him  to  go  down  one 
side  of  another  block  and  up  on  the  other,  thus  more  than  doubling  the 
distance  which  he  now  has  to  make. 

It  is  evident  to  our  minds  that  the  avenues  in  the  cemetery  were, 
when  the  plan  thereof  was  made  and  the  plaintiffs  lot  was  purchased, 
dedicated  to  the  use  of  those  who  purchased  lots  therein,  and  that  no 
obstructions  can  be  put  upon  them  which  would  render  that  use  either 
impossible  or  imperfect.  If  the  owners  of  the  cemetery  can  block  up 
one  avenue,  they  can  block  up  another,  and  so  on  from  avenue  to  avenue 
until  all  the  tombs  therein  will  be  inaccessible.  The  rights  of  the  own- 
el's  of  lots  purchased  when  the  right  of  way  existed  can  not  be  thus 
destroyed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  that  the  injunction 
herein  issued  be  reinstated  and  made  perpetual,  and  that  the  defend- 
ants pay  the  costs  in  both  courts. 

Wyly,  J.    I  dissent,  and  will  file  my  reasons  hereafter. 


On  Rehearing. 

This  cose  is  before  us  on  a  reliearing  after  a  judgment  against  the 
plaintiff  and  appellant  in  the  court  below  and  in  liis  favor  in  this  court. 
Plaintiff  claims  the  ownership  and  possession  for  many  years  of  lot  No. 
18  in  block  No.  8  in  St.  Patrick's  (»emetery  of  the  city  of  Now  Orleans,  the 
lot  being  situated  at  the  corner  of  St  Anthony's  and  Dominick's  avenues. 
He  alleges  that  soon  after  his  purchase  on  the  twenty-second  of  Decem- 
ber, 1857,  he  erected  thereon  an  elegant  and  costly  tomb  at  the  expense 
of  about  thirty-five  hundred  dollars;  that  he  paid  for  the  lot  ninety- 
nine  dollar's;  that  he  selected  this  a  corner  lot  for  its  convenience  and 
conspicuousness,  and  that  he  has  enjoyed  undisputed  possession  of  said 
lot  and  all  the  sei-vitudes  thereunto  belonging  since  1857.  He  alleges 
that  within  a  few  days  prior  to  the  institution  of  suit  the  defendants 
have  endeavored  to  destroy  the  convenience  and  conspicuousness  of  his 
tomb  by  erecting  tombs  and  mommients  in  St.  Anthony's  avenue,  thus 
obstnicting  petitioner's  access  to  his  tomb  and  destroying  its  conspicu- 
ousness, and  also  impeding  the  right  which  petitioner  has  hi  common 
with  so  many  other.s  to  the  use  of  these  avenues,  which  have  been  de- 
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voted  to  public  use.  ever  since  the  formation  of  the  cemetery.  He  al- 
k$^  damage  to  the  amount  of  one  thousand  dollars  by  the  illegal 
acts  of  the  defendants,  and  fears  that  others,  encouraged  by  their  ex- 
ample, will  bury  dead  and  erect  tombs  in  the  said  avenue  and  others 
until  access  to  his  tomb  becomes  impossible  for  the  purpose  either  of 
depositing  the  dead  or  paying  the  usual  rites  of  cherished  affection,  and 
prays  that  defendants  be  perpetually  enjoined  from  proceeding  further  in 
erecting  tombs  or  monuments  in  St.  Anthony's  avenue,  in  St.  Patrick's 
cemetery,  and  that  they  each  be  ordered  to  restore  said  avenue  to  it« 
former  condition. 

To  this  petition  the  defendants  answer  by  denying  generally  all  its 
alicgations,  and  specially  deny  that  plaintiff  has  right  or  title  to  the 
prr>/iprf  I/,  the  privileges,  the  appurtenances,  or  the  right  of  way,  described 
and  set  forth  in  his  petition. 

Before  proceeding  to  the  discussion  of  the  merits,  we  must  first  con- 
sider a  motion  by  the  defendants  and  appellees  to  dismiss  this  appeal 
for  want  of  jurisdiction,  because  the  amount  in  dispute  does  not  exceed 
live  hundred  dollars.  The  plaintiff  has  alleged  that  he  will  be  greatly 
inconvenienced  in  and  may  be  deprived  altogether  of  the  use  of  prop- 
erty costing  him  near  thirty-six  hundred  dollars,  purchased  and  used 
for  a  family  burial  place  and  devoted  to  the  memory  and  deposit  of  the 
bodies  of  the  dead.  He  alleges  damages  of  one  thousand  dollars,  and 
files  an  affidavit  declaring  that  his  interest  in  the  matter  in  controversy 
amounts  to  over  five  hundred  dollars. 

This  case  may  well  be  considered  similar  to  those  embraced  in  the 
third  paragraph  of  article  1934  of  the  Revised  Civil  Code,  which  pro- 
vides "  that  damages  may  be  assessed  without  cfflculating  altogether  on 
the  pecuniary  loss  or  the  privation  of  peeuniaiy  gain  to  the  party, 
-where  the  contract  has  for  its  object  the  gratification  of  some  intellect- 
ual enjoyment,  whether  in  religion,  morality,  or  taste,  or  some  com-em- 
ence  or  other  legal  gratification,  although  these  are  not  appreciated  in 
money  by  the  parties,  yet  damages  are  duo  for  their  breach;  a  contract 
Cor  a  religious  or  charitable "  foundation,  a  promise  of  marriage,  or  an 
engagement  for  a  work  of  some  of  the  fine  arts  are  objects  and  exam- 
ples of  this  rule."  Will  it  be  argued  that  the  depositaries  of  the  dead 
and  the  sentiments  of  natural  affection  of  the  living  relatives  and  frieads 
are  less  sacked  or  less  valuable  than  the  examples  enumerated  ?  Again, 
this  court  has  often  taken  jurisdiction  of  cases  involving  no  money  de^ 
mand,  as  in  cases  of  divorce  or  where  some  great  public  interests  are  at 
stake,  not  appreciable  in  money.  In  the  case  of  Knight  vs.  Knight^  12 
An.  59,  for  divorce  unaccompanied  by  any  money  demand,  the  court  main- 
tained the  appeal  upon  an  affi  lavit  of  interest  to  an  appreciable  amount* 

The  petition  to  dismiss  is  overruled. 
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On  the  Merits. 

The  plaintiff  claims  both  ownership  and  peaceful  and  uninterrupted 
possession  since  1857,  as  owner  of  lot  eighteen,  block  eight,  in  St.  Pat- 
rick's cemetery,  and  of  the  right  of  paasage  along  St.  Anthony's  avenue 
to  and  from  his  lot ;  that  he  is  a  resident  of  New  Orleans  *  and  both  as 
one  of  the  public,  and  as  lot  ovmer  and  possessor,  that  ho  is  entitled  to 
have  removed  the  obstructions  placed  by  defendants  in  the  avenue^ 
which  has  been  devoted  to  public  'jse  since  tiie  foundation  of  the  ceme- 
tery. If  the  evidence  sustains  any  one  of  these  allegations  of  right,  he 
is  entitled  to  relief,  and  in  is  nor.  /ery  material,  in  the  opinion  of  the 
court,  to  what  class  of  actions  tne  present  is  to  be  assigned,  or  whether 
to  any  particular  class,  a  matter  upon  which  much  stress  has  been  laid 
in  argument.  An  elementary  principle  of  our  law  is  that  wherever  there 
-8  a  right  :inere  is  a  remedy.  If  the  right  of  plaintiff,  in  the  enjoyment 
jt  wnich  he  alleges  disturbance,  be  an  incorporeal  real  right,  then  he  can 
aiaintain  the  action  technically  styled  possessory.  C.  P.,  articles  46  and 
47.  The  possession  of  incorporeal  rights,  such  as  servitudes  and  otlter 
riglds  of  that  nature,  is  only  a  quasi  possession,  and  is  exercised  by  the 
species  of  possession  of  which  these  righte  are  susceptible.  Rev.  C.  C, 
art.  3432.  Among  the  rights  which  are  common  to  all  possessors, 
whether  in  good  or  bad  faith,  are  — 

First — That  they  are  considered  provisionally  as  owners  of  the  thing 
which  they  possess  so  long  as  it  is  not  reclaimed  by  the  true  owner  or 
person  entitled  to  reclaim  it,  and  even  after  that  reclamation  till  the 
right  of  the  person  making  it  is  established, 

Second — That  every  person  who  has  possessed  an  estate  for  a  year  or 
enjoys  peaceably  and  without  interruption  a  real  right  and  is  disturbed 
in  it  has  an  action  against  Vie  disturber  eitlier  to  be  maintained  in  his 
possession  or  to  be  restored  to  it  in  case  of  eviction,  whether  by  force  or 
otherwise. 

Third — That  such  possessor  may  by  prescription  acquire  the  property 
of  the  thing  which  he  thus  possesses  after  a  certain  time,  which  is  estab- 
lished by  law  according  as  he  has  possessed  in  good  or  bad  faith.  Rev, 
C.  C,  art  3454.  Article  3455,  Rev.  C.  C,  provides  that "  the  action  which  a 
possessor  for  one  year  has  against  a  person  disturbing  his  possession  to 
be  maintained  in  or  restored  to  it  as  is  said  in  the  preceding  articles  shall 
be  decided  before  pronouncing  on  the  question  of  ownership,  and  the 
real  owner  shall  not  be  allowed  to  repel  it  by  endeavoring  to  prove  his 
right."  This  is  the  possessory  action  proper.  He  who  acquires  an  im- 
movable in  good  faith  and  by  a  just  title  prescribes  for  it  in  ten  years. 
Rev.  C.  C,  art.  3478.  "  The  possessor  in  good  faith  is  he  who  has  just 
reason  to  believe  himself  the  master  of  the  thing  which  he  possesses, 
although  he  may  not  be  in  fact,  as  happens  to  him  who  buj's  a  thing 
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which  he  supposes  belongs  to  the  person  selling  to  him.  but  which  in  fact 
belongs  to  another."  Rev.  C.  C,  3451.  By  the  term  "just  title  "  m  cases 
of  prescription  we  do  not  understand  that  which  the  possessor  may  have 
derived  from  the  true  owner,  for  then  no  true  prescription  would  be  nec- 
essary, but  a  title  which  the  possessor  may  have  received  from  any 
person  whom  he  honestly  believes  to  be  the  real  owner,  provided  the 
title  were  such  as  to  transfer  the  ownership  of  the  property  provided  it 
had  been  derived  from  the  real  owner.  Rev.  C.  C,  articles  3484  and 
S485.  Good  faith  and  possession  as  owner  are  always  presumed  in  mat- 
ters of  prescription  unless  it  appears  that  the  possession  began  in  the 
Dame  of  and  for  another.    Rev.  C.  C,  articles  3481  and  3488. 

Without  for  the  present  discussing  the  precise  nature  of  the  property 
or  rights  acquired  by  the  plaintiff  by  the  act  of  sale  from  Father  de  la 
Croix,  of  the  twenty-second  of  December,  1857,  to  the  lot  claimed  by 
him,  the  evidence  fully  establishes  his  peaceable  and  uninterrupted  pos- 
session and  enjoyment  under  claim  of  ownership  of  lot  eighteen  in  block 
eight  of  St.  Patrick's  cemetery,  and  of  all  its  accessory  rights,  including 
the  use  or  right  of  way  along  St  Anthony's  avenue,  from  the  date  of  the 
title  for  more  than  ten  years  and  up  to  within  a  month  or  two  before  the 
institution  of  tius  suit,  when  the  defendants  placed  in  St  Anthony's  ave 
nue  the  obstructions  complained  of.  It  is  also  clear  that  the  plaintift 
was  in  perfect  good  faith,  and  believed  himself  to  have  acquired  title 
from  the  true  owner  of  the  soil,  whether  he  did  ao  or  not :  :Jieretore  ii". 
his  title  be  such  as  to  convey  ownership  of  tue  property,  ne  comes  within 
the  rules  laid  down  in  the  Code  tor  acriuiring  title  to  real  estate  by  the 
prescription  of  ten  years,  and  nad  no  acquired  it  oetore  the  alleged  dis- 
turbance. It  is  also  true  that  ne  oought  oy  the  plan  of  the  cemetery 
^ed  m  evidence,  and  with  reference  to  it,  which  thus  became  part  of  the 
itie,  and  that  at  the  time  of*  the  purchase,  and  since,  until  the  disturb- 
ance complained  of  in  tiiis  suit,  he  and  all  other  lot  owners  or  persons 
•^nioying  the  right  of  burial  in  St.  Patrick's  cemetery,  and  the  public,, 
enjoyed  the  unobstructed  right  of  passage  through  St.  Anthony's  ave- 
nue, as  well  as  all  other  benefits  which  he  may  have  derived  from  the 
situation  of  his  as  a  comer  lot 

And  while  it  is  true  that,  viewed  merely  as  an  accessory  right  or  ser- 
vitude for  the  benefit  of  particular  property,  the  non-apparent  discon- 
tinuous right  of  passage  can  not  be  acquired  by  prescription  for  any 
length  of  time  without  a  title,  it  is  a  mistake  to  suppose  that  a  person 
who  acquires  title  by  prescription  to  a  piece  of  property,  although  not 
from  the  true  owner,  does  not  at  the  same  time  aeqmre  the  rights  of 
passage  and  all  other  rights  incident  or  accessory  to  the  property  so  ac- 
quired by  prescription.  It  is  urged,  however,  with  much  zeal  by  the 
counsel  for  the  defendants,  that  the  property  in  the  soil  of  the  cemetery 
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48  8tin  in  the  defunct  corporation,  the  Roman  Catholic  church  of  St. 
Patrick,  *  incorporated  in  1833,  by  special  act,  with  a  duration  of  only 
twenty  years,  and  which  therefor*  expired  in  1853,  and  that  since  that 
-date  no  title  could  be  conveyed  by  the  extinct  corporation,  because  it  was 
extinct,  nor  by  any  one  else,  because  the  property  is  still  in  the  corpora- 
tion. 

We  can  not  assent  to  this  proposition,  which  can  hardly  have  been 
■seriously  urged  by  the  eminent  counsel  for  the  defense  in  this  case.  It  is 
well  settled  that  the  property  of  corporations  becomes  vested  in  its 
members  upon  the  dissolution  of  the  corporation.  See  7  An.  287.  In 
this  case,  in  the  members  of  St.  Patrick's  church,  a  religious  body,  which 
lias  continued  to  exist  up  to  this  time  in  a  non-corporate  capacity,  so  far 
OS  appears  from  the  evidence,  and  which,  through  its  priests  and  officers, 
has  continued  to  control  St.  Patrick's  cemetery,  and  to  sell  rights  of 
•burial  in  sepulture  or  lots  in  the  cemetery,  according  to  the  testimony  in 
the  record,  imtil  so  many  burial  lots  have  been  sold,  and  so  few  remain  to 
be  sold  that  it  is  now  attempted  to  convert  avenues  into  lots,  doubtless 
with  a  view  to  church  revenue,  and,  it  would  seem,  without  reference  to 
the  convenience  or  wishes  of  those  who  acquired  property  or  rights  in 
the  cemetery  with  reference  to  the  plan,  and  to  the  use  of  these 
avenues,  then  open,  including  St.  Anthony,  the  closing  and  obstructing 
of  which  is  complained  of  in  this  case.  Religious  corporations  or  asso- 
ciations are,  however,  like  all  others,  boimd  by  their  contracts,  and  by 
the  principles  of  good  faith  and  obligation  which  rest  upon  individuals 
•under  like  circumstances.  "  Sic  uiere  tno  ut  alietiam  non  liulos "  is  a 
miaxim  as  old  as  the  law  itself,  and  we  are  indebted  to  one  of  the  authori- 
ties quoted  in  the  brief  of  defendants'  counsel,  EincAid's  Appeal,  66  Penn. 
411,  for  its  renewed  expression  in  this  language:  " Every  right, from 
absolute  ownership  to  an  easement,  is  held  Subject  to  the  restriction  that 
it  shall  be  so  exercised  as  not  to  injure  others."  While,  then,  we  have 
no  disposition  to  restrict  the  priests  or  congregation  of  St  Patrick's 
church,  wore  they  parties  to  the  record,  as  they  are  not,  in  the  exerdse 
of  all  legitimate  control  over  St.  Patrick's  cemetery,  both  they  and  those 
claiming  as  holding  under  them  must  be  reminded  to  conform  to  these 
principles. 

In  12  Harris's  Penn.  Rep.,  p.  249,  another  law  quoted  by  defendants' 
counsel,  it  was  held  that  "  religious  corporations  are  voluntary  associa- 
tions, governed  by  rules  of  their  own,  and  not  by  the  laws  of  the  State. 
The  supreme  authority  of  the  State  must,  however,  sometimes  exercise 
control,  but  then  It  generally  takes  the  laws  and  customs  of  the  churdi 
OS  its  guide,  just  as  between  individuals  it  takes  their  contracts  and 
'usages,  and  only  for  want  of  them  resorts  to  the  general  laws  of  the 
Jand."    We  accept  this  as  a  correct  exposition  of  the  law,  with  the  lim- 
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itation  that  the  rules  and  customs  of  the  church  must  not  contravene  the^ 
laws  of  the  State.    In  the  case  of  Beatty  vs.  King,  2  Peters  566,  it  was; 
held  that "  there  was  no  proof  of  authority  in  plaintilfe  except  parol,  and 
that  they  assumed  to  act  without  question  of  their  authority,  and  formed 
part  of  the  Lutheran  Society,  a  religious  body,  and  yet  in  a  most  import- 
ant litigation,  involving  valuable  property  and  laiige  interests,  the  church.- 
congregation  was  held  to  be  properly  repi^esented  by  them.    It  appeal  s> 
from  the  evidence  that  the  plaintiff  acquired  his  title  and  whatever  righta 
it  conveys  according  to  the  customs  and  usages  of  St.  Patrick's  churchy 
and  from  the  priest,  who,  as  shown  by  Father  Allen's  and  other  testi- 
mony, makes  all  the  titles. .  He  says  that  he  has  himself  sold  fifty  or 
sixty  lots  in  the  cemetery;  that  nearly  all  the  lots  have  been  sold,  so  that 
space  is  well-nigh  exhausted;  and  although  defendants  set  up  in  their; 
answer  no  title  in  themselves.  Father  Allen,  the  priest  in  charge,  tells  u& 
that  he  sold  to  them  the  lots  in  St  Anthony's  avenue,  their  occupancy 
and  use  of  which  closes  the  avenue,  and  is  complained  of  by  plaintiH 
Indeed,  it  is  appai*ent  from  the  whole  evidence  that  plaintiffs  title  is  of 
the  same  character,  and  derived  from  the  same  source,  with  those, which 
have  conferred  whatever  rights  are  enjoyed  by  any  one  in  this  well-filled,. 
dty  of  the  dead,  certainly  since  the  death  of  the  corporation  eo  nomine. 
The  plaintiff  tells  us  that  he  bought  in  1857,  by  the  plan  filed  in  evidence^ 
the  correctness  of  which  is  admitted;  that  St  Anthony's  avenue  was  then 
open,  and  he  selected  his  lot  because  it  was  a  comer  lot,  and  could  have 
bought  others  at  the  time  for  less  money.    Father  Allen  tells  us  this  is. 
the  only  plan  transmitted  to  him;  and  that  it  is  the  only  plan  of  the  ceme- 
tery is  not  controverted. 

And  while  the  precise  date  of  its  execution  is  not  shown,  it  is  evident 
that  it  was  in  existence  some  time  before  1857,  probably  as  early  as 
1854,  and  that  all  sales  of  lots  have  been  made  by  it  till  the  near  ex- 
haustion of  lots  induced  the  church  authorities  to  attempt  the  eloBing- 
of  this  avenue.  If  they  have  such  power,  and  can  confer  rights  upon 
and  induce  others  to  occupy  the  avenues,  it  may  well  be  asked  where  ia 
the  exercise  of  this  power  to  stop.  Perhaps  the  present  or  some  suc- 
ceeding priest  may  consider  it  proper  to  close  still  other  avenues,  until 
the  beauty  and  plan  of  the  cemetery  and  the  convenience  and  rights  of 
existing  lot  owners  may  be  entirely  sacrificed. 

The  evidence  of  both  plaintiffs  and  defendants'  witnesses  shows  what 
is  apparent  from  the  plan,  that  the  closing  of  St  Anthony's  avenue  will 
double  the  distance  in  approaching  plaintiffs  burial  lot  from  the  Canal- 
street  entrance,  within  twenty  feet  of  which  the  cars  stop,  and  by  which 
most  persons  visiting  the  cemetery  enter,  and  according  to  some  of  the 
witnesses,  though  partly  contradicted  by  the  priest,  through  which  bodies 
are  often  carried  for  interment.    One  witness  also  says  "  the  Canal-street 
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entrance  is  the  usual  entrance  for  funerals."  It  is  evident  that  plain- 
tiJF  will  be  put  to  inconvenience  at  least,  and  that  whatever  be  the  nature 
of  liis  rights  or  of  his  contract  with  the  church,  it  has  been  violated  by 
the  closing  of  St  Anthony's  avenue  with  the  assent  of  the  church 
authorities,  and  he  is  entitled  to  the  protection  of  the  law.  The  def^id- 
ants  are  either  mere  trespassers,  or  holding  under  and  from  St  Patrick's 
church. 

Under  the  'fEicts  of  this  case  the  church  itself  could  not  close  these 
avenues,  or  render  their  use  more  inconvenient,  if  objected  to,  so  long 
as  the  ground  is  iised  as  a  cemetery.  And  the  defendants  are  in  no 
better  position,  to  say  the  least  of  it    C.  C.,.  article  777. 

The  plan  of  the  cemetery  has  the  word  "  entrance "  over  the  Canal- 
street  entrance,  and  it  appears  from  the  evidence  that  the  gate,  which  is 
similar  to  that  on  the  Bayou  road,  has  been  closed  within  the  last  two 
or  three  years,  while  the  plaintiff  states  in  his  evidence  that  the  "  open- 
ing  "  or  entrance  has  been  there  as  long  as  he  recollects  going  to  the 
graveyard,  which  was  doubtless  ^ven  earlier  than  the  time  of  his  pur- 
chase in  1857.  That  not  only  the  plaintiff  but  the  other  lot  owners  and 
the  general  public  have  for  many  years  used  this  entrance,  and  the 
avenues  within,  including  St  Anthony's;  is  clearly  shown,  and  has  not 
been  controverted  by  either  evidence  or  argument 

It  further  appears  by  reference  to  the  act  of  incorporation  of  the 
Roman  Catholic  church  of  St  Patrick's,  sessions  acts  of  1833,  that  the 
cemetery  was  to  be  and  remain  subject  to  the  control  of  the  city  authori- 
ties of  New  Orleans  if  within  its  limits,  otherwise  to  that  of  the  police 
jury  of  the  parish  of  Orleans.  This  fact,  coupled  with  the  plan,  the 
open  entrance  place,  and  their  long-continued  and  habitual  use  of  the 
avenue,  at  least  by  the  general  public,  as  well  as  by  the  lot  owners, 
would  come  very  near  constituting  a  dedication  of  them  to  public  use^ 
and  would  certainly  do  so  to  the  use  of  the  lots  and  those  holding  them, 
whether  their  titles  be  absolute  or  qualified,  or  right  to  the  soil  or  in 
and  over  it  If  this  constituted  a  dedication  to  public  use,  it  is  well 
settled  that  that  dedication  may  be  shown  by  parol.  Pickett  vs.  Brown, 
18  An.  560;  21  An.  244,  and  numerous  other  cases. 

In  9  An.  445,  it  was  held  that  where  a  property  owner  made  a  plan 
representing  various  lots  on  either  side  of  an  alley  and  sold  lots  on  one 
side  according  to  the  plan,  that  alley  constituted  a  servitude,  not  merely 
for  the  lots  sold,  but  for  the  property  on  both  sides  of  it 

In  the  case  of  Rogers  vs.  McGinnis,  12  An.  108,  it  was  held  that  a 
right  of  way  accompanied  by  possession  can  be  established  by  parol, 
even  without  a  plan,  in  favor  of  the  adjoining  property  for  the  conven- 
ience or  necessity- of  which  it  has  been  used.    But  is  said  that  none  but 
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the  owner  of  property  or  his  authorized  agent  can  create  a  servitude 
upon  it.    The  answer  here  is — 

First — A  plan  of  the  cemetery,  which  is  traced  back  beyond  the 
knowledge  or  memory  of  the  witnesses,  who  testified  to  its  existence  for 
over  twenty  years  in  the  hands  and  keeping  of  the  priests  of  St. 
Platrick's  church,  the  congregation  of  which  was  and  is  owner  of  the 
sofl,  except  so  far  as  they  have  made  titles  to  it. 

Second — ^The  habitual  use  of  the  place  by  the  recognized  authorities 
of  the  church  during  all  these  years,  and  the  making  sales  of  lots  in  the 
cemetery. 

Third — ^The  long-continued  and  habitual  use,  occupation,  and  enjoy- 
ment of  the  cemetery  and  its  lots,  according  to  this  plan,  by  the  mem- 
bers of  the  congregation  itself  and  its  priests  and  officers,  and  of  the 
avenues  marked  on  the  plan,  not  only  by  them  but  by  the  general 
public. 

Fourth — The  well-known  and  established  custom  of  the  congrega- 
tion to  act  in  the  control  of  the  cemetery  and  the  sale  of  burial  lots  in 
it  through  and  by  its  priests.  See  evidence  of  Father  Allen,  who  testi- 
fies directly  to  this  effect,  and  also  of  the  other  witnesses. 

Fifth — The  written  title  or  act  of  sale  to  the  plaintiff  and  the  testi- 
mony, received  without  objection,  of  numerous  similar  sales  to  other 
parties. 

All  this  could  not  have  been  done  without  the  knowledge  and  concur- 
rence, if  not  the  direct  authority,  of  the  congregation  of  St  Patrick's, 
who,  in  the  language  before  quoted  from  the  case  in  2  Peters,  did  not 
question  the  authority  of  the  priests,  who  formed  part  of  the  society  or 
congregation.  Under  all  these  circumstances,  were  it  the  congregation 
itself  which  was  questioning  or  interfering  with  the  exercise  of  plain- 
tWTs  rights,  instead  of  persons  who  have  intruded  recently  upon  his 
long-time  possession  and  enjoyment  of  his  property  and  the  avenues  of 
approach  to  it,  without  setting  up  any  title  in  themselves,  we  should  re- 
gard the  congregation  itself  as  estopped  from  such  interference  as  is 
complained  of,  certainly  so  long  as  the  cemetery  continues  to  be  used  as 
such.  It  can  not  be  that  either  law  or  good  faith  will  permit  persons  to 
be  induced  on  the  faith  of  agreements,  whether  titles  or  not,  or  whether 
written  or  not,  to  deposit  on  or  in  the  grounds  of  another  the  ashes  of 
th^  valued  dead  and  with  commendable  piety  and  affection  to  erect 
costiy  monuments  to  their  memory  and  honor,  and  then  that  either  the 
expressed  or  implied  conditions  of  the  agreement  bhall  be  broken  and 
disregarded  with  impunity.  This  would  be  a  clear  case  of  estoppel  by 
conduct.  Still  less  can  it  be  said  that  the  plan  and  convenience  of  access 
to  the  tombs  of  a  cemetery  through  its  accustomed  avenues  can  be  im- 
paired or  obstructed  by  strangers  without  title,  and  setting  up  none,  and 
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long-used  rights  taken  away,  and  that  the  law  gives  no  remedy.    To 
hold  otherwise  would  do  violence  to  the  peace  of  society,  to  our  senae 
of  right,  and  to  that  necessary  and  wholesome  rule,  before  quoted,  that 
the  possessor,  whether  in  good  or  bad  faith,  is  considered  provisionally 
as  owner  against  all  the  world  except  the  true  owner.    The  appropri- 
ate and  peaceful  remedy  is  the  one  to  which  the  plaintiff  has  resorted 
in  this  case,  that  of  injunction,  to  stay  and  to  undo  the  mischief.    C.  P.» 
article  298,  paragraph  5,  expressly  authorizes  injunction  when  the  plain- 
tiff is  disturbed  by  the  defendant  in  "  the  actual  and  real  pcsseseioa 
which  he  has  had  for  more  than  a  year,  either  of  a  real  estate  or  of  a 
real  right  of  which  he  clawm  the  ownership,  the  j^ossessiun,  or  the  enjoy- 
ment"    It  is  not  ownership  or  title  alone,  then,  which  can   be  thus 
protected  and  preserved,  but  "possession  and  enjoyment"  likewise. 
And  here  it  may  be  well  to  remark  that  it  is  not  the  "  ownership,  the 
possession,  or  the  enjoyment "  of  plaintiffs  burial  lot  and  tomb  which 
are  the  real  matters  in  cx>ntroversy  in  this  case,  but  the  right  and  en- 
joyment of  passage  through  and  over  St.  Anthony's  avenue,  which  he 
in  common  with  so  many  others  has  possesst^d  and  enjoyed  through  so 
many  years  without  interruption  till  the  acts  of  defendants  complained 
of,  a  right  which  for  all  the  purposes  of  this  case  might  be  independent 
of  his  title  to  or  ownership  of  the  lot  itself. 

The  case  has  been  argued  as  though  such  title  were  necessary.  We 
do  not  think  so,  and  certainly  not  in  a  case  of  this  chareu^ter,  against 
persons  who  have  acquired  no  right  of  possession,  and  who  set  up  no 
title  in  themselves. 

"We  have  examined  the  authorities  cited  by  the  brief  of  the  learned 
counsel  for  the  defense  (except  one  or  two  which  neither  they  nor  we 
have  been  able  to  find)  in  support  of  the  proposition  that  the  act  of  sale 
to  plaintiff  gave  no  right  of  ownership,  no  proprietary'  right  in  the  land, 
and  conveyed  but  the  right  of  sepulture,  which  is  held  subject  to  the 
right  of  the  cemetery  owners  to  remove  the  cemetery  under  certain  con- 
ditions by  remunerating  the  lot  owners  for  their  deprivation.  As  no 
such  right  of  removal  of  the  cemetery  Is  or  has  been  exercised  or 
attempted  in  the  case  at  bar,  and  as  the  cemetery  owners  are  not  parties 
to  this  record,  that  question  does  not  arise  here,  and  whatever  lights 
the  plaintiff  acquired  by  his  deed  of  purchase  or  othei-wise  still  exist. 
All  of  the  cases  referred  to  are  cases  of  the  exercise  of  the  right  of 
removal  of  the  cemetery  by  religious  corporations  or  associations,  by 
virtue  of  which  the  cemetery  ceased  to  be  used  as  such,  a  case  which 
frequently  arises  in  crowded  populations,  and  even  then  it  is  required 
that  compensation  be  made  to  the  lot  owners,  or  an  equally  good  place 
of  sepulture  be  afforded  them,  which  of  itself  is  a  recognition  of  their 
right,  defeasible  and  terminable  only  by  the  happening  of  the  event  or 
contingency  named. 
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In  'KincaAd*s  Appeal,'  6^  Penn.  and'S^  Anki.  Bep.,  the  court  held  that  thV' 
lot  owner  in  a  cemetery  purchased  a  license — ^nothlAg  more — irrevooadie^ 
80  long  as  the.p}aoe  conthiued  a  burial  ground,  but  giving  no  title  to  thV 
aoQ.  Whether  It  was  an  incorporeal  hereditament  descendible  from  him 
or  x>aased  to  his  personal  rep;:«s^ntatives,  it  is  unnecessary  to  decld<S^, 
While  the  license  continued  he  could,  perhaps,  bring  trespassef  case  for^ 
any  invasion  or  diaturbiwioe  of  it,  whether  by  the  grantor  or  bystrangisra; . 

In  S'Barbbur,  131,  the  court  held  that  the  sale  of  a  pew  in  a  church' is'l 
a  sale  of  an  interest  in  real  estate.    In  109  Massachusetts  Hep;  1,'thV 
court  held  "  the  removalof 'tombs  and 'bodies  by  order  of  the .  chuiyxtf, 
authorities  to  a  new  place  of 'sepulture  was  no  violation  of  the  rights  of  ^ 
property,  if  provision  is  made  for  compensation."    This  was  a  case  of' 
abandonment  of  the  old  and  removal  to  a  new  cemetery  by  the  church, 
authorities,  and  the  court  said  iurt'i'»r,  "it  is  not  necessary  to  decide  tbia^ 
i*lass  of  property,  whether  mere  license  or  not."    4  Sandford's  Ch,  Repiv 
471,  was  a  case  of  injunction  against 'the  church  authorities  to  prevent 
removal  of  bodies  to  another  cemetery,  and  no  title  had  passed  to  any ; 
vault  or  portion  of  ground.    The  case  of  Brice  vs.  Methodist  Episcop.aL 
Society,  4  Ohio  Rep.,  515,  holds  that  the  Interests  of  persons  having  the^, 
ri^ht  of  burial  assimilates .  that  of  pew-holders,  which  is.  limited  and' 
uisufnictuary,"  and  that  the  party  acquires  only  a  qualified  right  of  ^ 
property.    Tlie  court,  however,  fully  recognizes  the  authority  of  Beatty' 
v«.  King,  2  Peters  566,  to  which  we  shall  presently  again  advert,  sm^. 
says:    "We  should  incline  to  restrain  them  (the  church  society)  froHL; 
any  wanton  breaking  up  of  graves."    32  Barb.  p.  42-47,  distinguisbec^ 
between  the  right  of  burial  in  a  church-yard  and  that  "  in  a  separate^ 
and  independent  cemetery,"  and  says  in  the  former  case  "  it  is  an  ease-* 
ment  uid  not  a  title;"  thus  implying  that  in  the  latter  it  is  more  than  an\ 
easement,  that  it  is  a  title.    In  the  same  case  the  court  says :    ^^ASajf 
deed  of  conveyance,  whether  of  a  pew,  or  a  vault,  or  a  house,  is  a  ooi(f» 
tract  between  the  parties,  to  be  interpreted  according  to  their  actual  br^ 
fairly  presumed  intent."    In  the  case  of  Beatty  vs.  King,  2  Peters  566', 
where,  as  in  the  case  at  bar,  the  disturbance  complained  of  was  at*tlA^ 
hands  of  a  private  person  and  not  of  the  church,  the  court  held  that  ^'  iShtef. 
law  protects  tombs  and  rights  of  interment  from  sale  or  disturban<3e/'' 
and  that  '*  the  remedy  is  by  injunction  to  preserve  the  ashes  of  the  d^^df 
and  the  religious  sensibilities  of  the  living,"  and  that  "  any  member  of  a 
volantary  society  may  sue,  having  a  common  interest  for  purposes  com<r 
men  to  all  and  beneficial  to  all." 

It  wiH  be  remembered  that  article  456  Revised  avil  Code,  447  of  Old. 

Code,  provides  that  "  the  provisions  of  the  andent  laws  concerning  the 

distlnotion  of  things  into  things  holy,  sacred,  and  religious,  and  the 

inalienability  of  these  kinds  of  things  aie  abolished;  and  nothing  pFe^^* 
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Tents  the  corporations  or  congregations  to  which  these  things  belong 
Icom  alienating  them,  provided  it  be  done  in  the  manner  and  under  the 
restrictions  prescribed  by  their  acts  of  incorporation." 

^'That,  then,  was  to  prevent  the  congregation  of  St  Patrick's  Catholic 
<3hurch  from  selling  an  interest  in  or  part  of  the  soil  of  the  cemetery  ? 
The  language  used  in  the  deed  to  plainti£^  after  reciting  the  considera- 
tion, is:  "  1  tiave  sold  and  by  these  presents  do  sell  and  convey  to  Mr. 
Nicholas  Burke  a  certain  lot  of  ground  as  a  family  burial-place,"  "  to 
liave  and  to  hold  the  same  for  himself  and  heirs  forever."  Then  come 
the  conditions  of  the  sale,  that  "  the  lot  shall  only  be  used  as  a  family 
^libiirial-place,  and  that  none  but  such  as  depart  this  life  in  communion 
•with  the  Roman  Catholic  Church  shaU  ever  be  interred  therein." 

m 

How  would  such  a  sale  or  contract  be  interpreted  if  made  between 
iprlvate  persons  or  of  property  other  than  that  of  a  religious  body?  and 
;if  the  law  makes  no  distinction,  how  can  the  courts  make  it  ? 

'  But  under  the  views  already  expressed  it  is  unnecessary  for  us  to  go 
;90  far  in  the  preB^iit  case,  and  it  is  a  sufficient  answer  to  all  the  authori- 
ties as  to  the  cluiracter  of  the  plaintiffs  rights  cited  by  the  learned 
♦ciounsel  for  the  defense  that  not  only  absolute  but  qualified  property  is 
under  the  protection  of  the  law,  and  that  "not  only  servitudes  but  leases 
3ind  ail  other  rights  which  the  owner  has  imposed  on  his  land"  form 
real  obligations,  and  constitute  real  rights,  C.  C,  2015  and  2012,  for  the 
disturbance  in  the  ownership  the  possession  or  the  enjoyment  of  which 
the  ddimant  may  resort  to  the  remedy  of  injunction.  See  again  para- 
graph five  of  article  298  C.  P.,  before  quoted. 

.  "'The  peculiar  and  unusual  character  of  this  case,  its  to  some  extent 
public  importance,  the  zeal  with  which  it  has  been  argued  on  both  sides, 
and  the  fact  that  it  has  been  the  subject  of  two  former  and  contradic- 
tory decisions,  one  against  the  plaintiff  by  ths  c:)urt  below,  and  th? 
other  in  his  favor  by  our  immediate  predecessors,  who  also  giunted  the 
present  rehearing,  have  induced  us  to  give  the  ease  a  more  lengthy 
^examination  and  elaborate  review  than  our  own  views  of  the  case  would 
iiave  rendered  necessary. 

For  the  reasons  assigned  it  is  ordered  tliat  the  judgment  of  the  court 
il^elow  be  avoided  and  reversed,  and  that  the  injunction  of  plaintiff  be 
ipeipetuated,  with  costs  of  both  courts. 

S3 
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No.  6526.  -     . 

JOURDAIN  SaYOIK,  AxaONUTRATOR,  VS.  P.   A.  ThIBODACJX. 

Where  the  defendant,  who  has  been  eaai,  tails  to  appeal,  or  to  join  in  the  appeal 
taken  by  the  plaintiff,  and  thereby  acquieaces  in  the  jad^irnient,  he  can  not,  after 
this  court  has  affirmed  the  judgment  and  the  plaintiff  proceeds  to  execute  it. 
enjoin  its  execution :.  ev»n  though  it  appear  that  the  plaintiff  issued  his  fieri 
faciat  before  the  judgment  of  this  court  was  filed  and  recorded  in  the  court 
below. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche, Beattie,  J.  J.  8,  Ooode,  for  plaintifT  and  appellant.  (7. 
Xnobtoch,  for  defendant 

The  opinion  of  the  court  was  delivered  by  Spenoeb,  J. 

It  appears  from  the  record  and  statement  of  facts  in  this  case  that  the 
plaintll!^  as  administrator,  holding  certain  notes  of  defendant,  secured 
by  mortgage  and  vendor's  hen,  proceeded  via  ordinaria  to  obtain  judg- 
ment therefor  and  a  decree  of  foreclosure.  On  the  judgment  thus  ob- 
tained a  writ  oi  fieri  facias  was  issued,  and  the  mortgaged  property  seized 
and  advertised  for  sale.  Defendant  sued  out  an  injunction,  claiming  a 
credit  of  four  hundred  dollars  on  the  judgment  and  execution.  The 
-court  below  perpetuated  the  injunction  to  the  extent  of  the  credit 
claimed,  and  dissolved  it,  without  damages,  for  the  balance.  From  this 
judgment  the  plainti£^  Savoie,  alone  appealed.  On  the  fourteenth  of 
Pebniary,  1876,  the  Supreme  Court  rendered  its  decision  affirming  the 
judgment  of  the  lower  court  The  sheriff,  pending  the  itijunction  and 
•appeal,  of  course,  suspended  proceedings  under  the  writ,  returning  the 
original  and  retaining  a  copy  at  the  end  of  seventy  days,  as  the  law  di- 
rects. On  the  twenty-sixth  of  February,  1876,  the  sheriff  again  adver- 
tised the  property  for  sale  on  the  first  of  April,  1876.  On  the  morning 
of  the  thirty-first  of  March,  1876,  the  attorney  of  defendant  in  execu- 
tion called  at  the  clerk's  office  and  was  informed  that  the  decree  of  the 
Supreme  Court  had  not  been  received  or  filed.  At  noon  of  that  day 
<tiiirty-flrst  of  March)  the  opinion  and  decree  was  received  and  filed  in 
the  clerk's  office.  It  is  also  admitted  that  the  credit  of  four  hundred 
dollars  allowed  by  the  district  and  Supreme  Courts  was  indorsed  on  the 
execution  on  the  thirty-first  of  March,  1876. 

On  the  evening  of  the  thirty-first  of  March  the  defendant  in  execution 
f  P.  A.  Thibodaux)  filed  another  injunction,  in  which  he  alleges  and  re- 
cites the  history  of  the  case,  and  that  the  plaintiff,  Savoie,  had  taken  an 
appeal  to  the  Supreme  Court,  and  that  the  mandate  and  decree  of  said 
court  had  not  been  "  returned,  filed,  recorded,  or  spread  upon  the  min- 
utes of  the  clerk's  office  of  the  district  court,"  and  that  notwithstanding 
this  fact,  the  plaintiff  and  sheriff  were  proceeding  to  offer  said  property 
for  sale  again,  and  had  advertised  it  for  sale  on  the  first  Saturday  of 
April,  1876. 
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made  other  chaiges  of  irr^gplarit^  wlii<A  were  abandoned  in  the 
lower  eourt  and  not.inalst^  upon  here. 

The  sole  ground  upon  which  defendant  in  execution  rests  his  injunc- 
tion id^^the  prematuritj  of  the  prooee^ng,  H^  does  not  allege  or  pretend' 
that  the  plaintiff' was  seeking.to  sqI].  the  property  for  more  thanwa^kdue 
under  the  judgirwnt  of.  the  distriot  court.  He  admits  that  the  execution 
was  credit^'with  the  four  hundred  dollars  allowed  by  the  district  court, 
hj  isx^oTBjng  the  same  thereou.oxi  the  thirty-first  oi  March,  1876,  and  a#- 
he  does  not  complaia  of  any  excess  .in  the  amount  of  the  execution,  it  ia 
f^  to  presume  that  he  was  cognizJemt  of  the  fact  at  the  time  .of«  filings  his/ 
injunction. 

As  the  defendant  did  not  appeal,  or  se6k  to  have  the  judgment  chaoged 
in  hia  first  injunction,  suit,  it  is  perfeptly  cleai^  that  h^  had  np  iuterest^in 
retusipg  to  pay  the  amount  of  the  judg^ieut  of  the  district  court.    H!e 
had,  acquiesced  in  thai  by  seeking  no  relief  onJ^p^aL    The  Suprenxe 
Court  could  not  have  reduced  the  amount  of  the  judgmeatof.  the  dis^  . 
trict  courti  ):>ecause  defendant  had  not  appealed  or  asked:  it     As  long. 
^^fitorjd  as  the  plaintiff  sought  to  recover  by  execution  only  the  amount , 
allowe^l  byithet  distriot  pourt,  the  defendai^t  had  no  righti>Q.  complain..^ 
He  could  not  hope  to  pay  less,. because  the  appellate  court  had  no  power  . 
oryight  to  decree  him  to  pay  I^sq.    What  injustice,  then,  was  done  de- 
f^daat  by  the  proceeding?     He  does  not  pretend  that  plaintiff,  was- 
executjing  his  property  for  .more  than  the  amount  allowed  by  the  district 
cpurt,  whose  judgment  as  to  him  was  a  finality.    So  far  from  working., 
him  an  iqjustice,  it  would  have  been  a  benefit  to  him  if  plaintiff  had  pro- . 
iieeded  with  the  execution  before  the  decision{pf  the  Supreme  Gourt,..for  . 
^^bm  the  defenda^it  could  have  gone  into  that  court  and  entered  apl^a 
that  plaintiff  had  acquiesced  in  the  judgment  of  the  district  court  by  , 
prosecuting  its  execution.    Plaintiff  could^abandoa  his.  appeal  ataiiy 
time,  as  no  change  of  the  judgpient  was  sought.l»ar  the  def^idant,  andt 
the  enforcement  of  the  judgment  of  the  district  eourt  before  obtaining.ai 
judgment  on  his  appeal  would  have  been  such  sa  abandonment  by  ac- 
qjiiescenoe. 

Plaintiff's  case  can  not  surely  be^  wojdb^  for  hia  enforcing,  execution. 
aj^  the  decision  on  appeaji  than  it  would  have  bean,  had  he  soug^it  to 
enXoroe  it  before  the  decision  onappeaL-   We  have  seen,  that  he  bad  a  \ 
p^dtf^^Tight  to  abandon  his  appeal  aodxto  aoquiesoein.  the  judgment  , 
appealed 'from.at  any  time,  and  to  enforce  it    B^  so  doing  he  does,  de- 
fendant np^i4ufy,  since  defendant,  himsa&f  notaj^p^i^  acknowiedgj^, 
thereby  the  ^^ffmaejot  the  judgment,  and  iiasa¥XJci^^to  complain  at  its^. 
exaeotian,  aadtafaHPOo  Ae  process,  of  court  by/epjotn^g  it    GClus  view  .of  • 
the  case  renders  it  unnecessary  for  us  to  decide  ^n^iether,  where  :the  Bu- 
pcvmeOMirt  has  «dmply  attrmed  a  judgment  of  the  court  below,  and.'. 
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.tHe  <l4itty8  for  riheHrfaig  lfo¥e^«s[Mr^/ikiid*fiie'tcfd|gtii«nt  hi^ 
flnal,  it  is  sacrsmental  that  its  mandate  ahodldbe  HMd'and  recofd^in 
'tlie ooun below  b^foirepirooeediAg  to eseiMite ^  writ r^t^fieH  feuias  that 
'  has  been  enjoifi^  inr^e  fStk^dtTs'  ban^. 

•It  is  therefore  oi^red,  tfdJttdgeJd,  Md  decreed- tittt  the  Jtidgmeot  ^Uite 
-district  court  be  avoided  and  ferersed.  And  proceeding  now  to  render 
«u^ii  judgment  as  >«hotld  tef^  been  rendered,  it  is  ordered,  adjiidged, 
•and  decreed  that  the  injtmcflof!  sued  out  by^tiie  defendant  be  dfesblved 
•and  set  aside,  and  that  he  pay  costs  of  both  courts. 
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■State  bx  rbl.  Hoby  &  CKCkMaiBB  ¥8.  J.G.  Brown,  ApMiMisTBATeot  of 

ACCJOUNTS. 

To  enable  an  Administrator  of  the  city  of  New  Orletvis  to  take  a  suspensive  appeal 
from  a  jtid^ment  against  him  in  his  official  capacity,  he  mnst  griVe  bond  ond 
ieearity.  tm  the  {aw  xiireets.  Only  the  *Aty  H^f  is'  (Msp^nsed  from  gMs^  ka  ap- 
peal bond. 

AFPEsftIi  from  the- Superior  District  Court,  parish  <5f *  Orleaas.  J/yncli^ 
J.  Hcmor  i&  Benedict,  for  plaintiff  and  appellee.  tB,  'F,  Jofuca,  Oity 
Attorney,  for  defendant. 

The  opinion  of  the  <M)urt  iras  delivered  by  Masr,.  J. 

This  ettit'was^  brought  against  J.  G.  Brown,  Administmtor  of  Aecoimts 
of  the  eity  of 'New-Orleans,  to  compel  him  to  re^toter  a  oertahi  Judgment 
in  fervor  of  reiators  agldnst  ttie  city  of  -New  Orleans,  and  to  iBsiie  to 
relatovs  certain  cbilh  warrants. 

Brown  Wtts  the  only  defendant,  and  ^e  judgment  was  agaiBst  him 
^i^one. 

'^On  -motion  of  B.  jF.  7onas,  OftyiAttomey,  of  cooiiselrfor  the  dty  of 
New  Orieans,  and  for  J.  G.  Bccywn,  Administrator  of  Accounts,"  a  saapen*- 
mkte  appeal  wias  granted  to  defendants  ^thout  bbnd. 

AppelleeB,  the  relators,  move  to  dismiss  the  i^peal  on  the  ground 
that  the  appellant  haa  given  no  bond,- and  that  he  is  not  exempt  by  law 
from  giving  bond. 

The  act  of  1870,  called  session,  page  44,  section  83,  provides  that  "  in 
all  judicial  proceecUngB  where  bylaw  bond  and  eecnrity  are  required 
from  tttigaDts  the  city  of  New  Orleans  is  dispensed  ^th  giving  bond  or 


»> 


The  dispensation  thus  granted  by  express  law,  in  derogation  of  tthe 
^pmeral  law  ^faieh  requires  eAl  appellants  to  give  bond  and  secuiity,  ean 
not  be  extended  beyond  the  terms  of ^  the  law;  nor  can  it  be  invoked  in 
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any  case  in  which  the  city  of  |^ew  Orleans  is  not  a  party.    State  ex  reL. 
Oeoi^  VB.  Mount,  21  An.  177. 

The  city  was  not  a  defendant  and  is  not  an  appellant  in  this  case;  and 
the  court  below  had  no  authority  to  grant  the  appeal  without  requiring^ 
appellant  to  give  bond  and  security.  The  motion  to  dismiss  must 
prevaiL  . . 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  appeal  herein 
taken  be  dismissed  with  costs. 


No.  6341. 
JoBEPHiNE  Johnson  vs.  Clark  &  Meader. 

Where  the  appeal  bond  is  made  in  favor  of  the  appellee  instead  of  the  olerk  of  the- 
court.  it  will,  on  motion  to  that  effeot,  be  dismissed.  Nor  will  any  surreptltioua 
interlineation  of  the  bond,  made  after  the  motion  to  dismiss,  by  which  the  clerk 
is  substituted  for  the  appellee,  avail  to  prevent  the  dismissal  of  the  appeal 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lyfich,  J. 
.juL  (Hlmm  db  G-lbsan,  for  plaintiff  and  appellee.  J,  Tlmrp,  for  defendants^ 

The  opinion  of  the  court  was  delivered  by  Manning,  C.  J. 

This  case  was  recently  remanded  to  the  lower  court  with  directions  to 
try  contradictorily  with  the  parties  the  question  of  an  alleged  alteratioa 
of  the  transcript  subsequent  to  its  filing  in  this  court 

A  motion  had  been  made  to  dismiss  the  appeal  upon  the  ground  that 
the  bond  for  appeal  was  in  favor  of  the  appellee  instead  of  the  clerk  of 
the  court  from  which  the  appeal  comes.  When  this  motion  came  up  for- 
•hearing,  the  counsel  for  appellee  suggested  that  the  original  appeal  bond». 
and  also  the  copy  in  th^  transcript,  had  been  altered  by  interlining  the- 
name  of  the  derk  of  the  court,  since  the  motion  to  dismiss  was  filed. 
Sworn  statements  of  the  counsel  and  others  were  presented  verifying- 
this  suggestion  of  alteration  of  the  record.  Upon  this,  since  original 
evidence  is  not  addudble  hi  this  court,  and  the  appellee  should  not  be- 
deprived  of  the  relief  to  which  she  claims  to  be  entitled  because  the- 
records  have  been  tampered  with,  the  order  to  remand  for  the  purpose 
of  trying  this  question  alone  was  made.  The  record  of  that  trial  is. 
now  before  us,  as  well  as  the  original  suit. 

The  judge  of  the  lower  court  now  certifies  to  us  that  the  appeal  bond 
was  altered  by  the  insertion  of  the  name  of  the  clerk  after  the  bond  had 
been  filed  in  the  lower  court,  and  after  the  transcript  had  been  filed  in 
this  court;  that  the  transcript  of  the  suit  was  also  altered  by  the  inser- 
tion of  the  name  of  the  clerk  in  the  appeal  bond  as  copied  therein  after 
it  was  filed  in  this  court,  and  the  judge  was  of  opinion  and  so  adjudged 
that  the  name  of  the  clerk  of  the  lower  court  was  inserted  by  interline- 
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ation  both  in  the  original  appeal  bond  and  in  the  transcript  after  thate. 
transcript  had  been  filed  in  this  court. 

So  grave  a  matter  requires  of  us  the  closest  examination  and  tfie^ 
clearest  elucidation.  We  have  therefore  examined  the  evidence  in  its: 
minutest  detail,  and  wo  find  that  it  justifies  the  judgment  of  tfie  loWfer- 
court. 

Mr.  Mackinley  Gibson,  the  attorney  of  the  appellee,  swears  that  tfee^ 
appeal  bond  was  made  in  favor  of  the  plaintiff,  Josephine  Johnson,'  ahd: 
no  one  else,  on  the  eighth  of  May,  1876;  that  after  the  bond  was  executed 
and  filed  he  obtained  the  papers  in-  the  suit,  carried  them  to  his  ofidce^ 
and  there  pointed  out  to  Mr.  G.  L.  Hall  that  feature  of  the  bond;  that 
he  retained  the  papers  in  his  office  until  the  Friday  preceding  the  Mon- 
day which  was  the  return  day  of  the  appeal,  when  he  delivered  them  to 
the  attorney  of  record  of  the  defendants  upon  his  applying  for  ttiem; 
that  before  thus  delivering  them  he  again  examined  the  bond,  and  again 
exhibited  it  to  Mr.  Hall,  both  of  whom  saw  that  it  was  unchanged;  that 
on  fifteenth  of  same  month,  which  was  the  return  day,  he  went  to  the 
clerk's  office  of  the  Supreme  Court  and  examined  the  transcript  whidh 
had  been  filed,  and  that  it  was  a  correct  transcript  of  the  bond  as  execu-* 
ted,  being  payable  in  favor  of  plaintiff  only;  that  he  called  the  speciali 
attention  of  Mr.  Julien,  the  deputy  clerk  of  this  couri;,  to  the  form  of  the^ 
bond  as  copied  in  the  transcript,  saying  he  intended  to  base  a  motion  to> 
dJHmiss  upon  its  informality;  that  he  then  went  to  the  clerk's  office  of 
the  Fourth  District  Ck)urt,  and  inspected  the  original  bond  again,  ahd 
it  was  unaltered,  and  he  then  made  a  copy  of  it  himself,  and  on  the  next. 
day  ffied  his  motioor  to  dismiss  on  the  ground  that  the  bond  for  i^peal 
Is  not  in  favor  of  the  clerk  of  the  lower  court.  It  was  not  until  sevetaB 
months  afterward  he  discovered  upon  a  re-examination  of  the  transcript. 
that  the  name  and  designation  of  the  clerk  of  the  lower  court  had  beeik 
interlined  in  the  transcript  of  the  bond,  and  immediately  proceeding  to 
that  court-room  he  found  the  same  interlineation  had  been  made  in  the? 
original  bond. 

Mr.  Hall  confirms  this  testimony  touching  the  exhibition  of  the  bond 
to  him,  and  his  examination  of  it,  and  subsequently  of  the  transcript. 
Mr.  Julien,  the  deputy  clerk  of  this  court,  testifies  that  his  attention  wcugi 
pointedly  directed  to  the  appeal  bond  as  copied  in  the  transcript,  aild 
that  the  name  of  the  clerk  was  not  then  inserted  or  interlined  therein;, 
that  the  transcript  was  then  on  file  in  the  clerk's  office  of  this  oouit^ 
and  the  interlineation  was  made  after  the  filing,  and  after  the  motion  to* 
dismiss  had  been  made.  George  Caselar,  the  copying  clerk  of  the- 
Fourth  District  Court,  sweara  that  after  the  bond  was  filed  in  that  court 
ke  made  a  copy  of  it  for  Mr.  Gibson,  and  the  name  of  the  detk  of  that 
c'>urt  was  not  then  in  the  bond,  and  he  remembers  that  fact  distinctly^ 


fi6  SUPJREME.COUBX  QF  LOUISIANA, 


JoBe|»miie^olljD0On  vs.  Clark  &  Meader. 


jl>ecause  he  remarked  it  to  Mr.  Gibson,  who  replied  that  was  the  reaaon 
he  wanted  the  copy  made  and  certified.    Mr.  Palms,  the  minute  clerk  of 
,^tbifkt,  court,  identifies  that  certified  copy  as  a  correct  copy  of  the  bond  as 
pfiginally  filed.    Edward  De  Blois,  the  clerk  of  the  lower  court,  says  he 
certified  the  transcript  which  was  brought  to  him  for  that  purpose  by 
Mr.  Chalon,  who  had  charge  of  his  office,  without  examining  it,  and  Mr. 
^G^lon  is  dead.     John  M.  Meilleur  then  appeara  on  the  scene  and 
informs  us  that  he  made  the  transcript,  having  been  engaged  by  Mr. 
Cl]ialon  to  do  it.    The  body  of  the  appeal  bond  is  also  in  his  hand- 
writing, and  so  also  are  the  interlineations  both  of  ):>ond  and  tcanscript. 
JJe.was  thus,  interrogated : 

» 

*\I>o  you  remember  what  day  you  put  the  Interlineation  in  ?" 
.  Answer — "  I  could  not  remember  the  day  or  date,  but  I  remember  very 
,well.  I  tlilnk  it  was  the  daj'  before  fllipg  the  tmnscript  or  the  day  after, 
I  ttfifi  ,not  sure,  either  Friday  or  Saturday  or  Thursday,"  and  afterward 
^ep^ying  to  a  similar  question,  says  the  interUaeation  was  made  in  the 
^i:^jiscr|pt  either  on  the  day  of  filing  or  the  day  before. 

When  questioned  as  to  the  time  when  tlie  interlineati(m  of  the  bond 
V«W3  .{nade,  says  th^^t  it  may  have  been  the  day  after,  but  afterward  he 
.can  i^ot.say  it  might  ^ot  have  been  a  month  or  two  months  after  it  was 
fil^.  He  had  stated  that  he  made  the  transcript  and  wrote  tlie  bond  in 
the  office  of  the  attorney  of  the  appellants,  and  afterward  corrected 
rljbiipself,  and  said  it  was  written  in  the  office  of  the  clerk  of  the  Fourth 
jPJstrict  Court,  whereupon  the  attorney  of  the  appellants  on  cross-exami- 
nation called  on  him  then  to  state  which  place  was  the  one  where  he  did 
.write  the  whole  bond,  and  he  answers  "  in  your  office;"  and  finally  at  the 
conclusion  of  his  examination  avows  that  the  interlineations  were  made 
^with  the  kn  .  wleJge,  consent,  and  approbation  of  Mr.  Chalon. 

Mr.  W.  .E.  Murphy  then  testifies  to  his  knowledge  of  Mr,  Chalon,  and 
declares  that  he  was  incapable  of  authorizing  Meilleur  to  alter  the 
records  as  sworn  to  by  him.  He  was  an  experienced  clerk,  and  knew 
his  duties — an  honest  man  who  felt  his  responsibilities. 
.  It.  did  not  require  testimony  of  the  character  of  the  deceased  Chalon 
)>r  of  liis  business  habits,  or  of  the  possibility  of  his  acting  in  a  certain 
;way  m  certain  circumstances,  to  convince  us  that  the  interlineations  of 
jtibese  records  were  not  made  at  the  time  and  under  the  circumstances 
.meptioned  by  Meilleur,  The. testimony  of  all  the  parties  whose  business 
and  interest  was  to  examine  and  remember  the  facts  leaves  nothing  to  be 
jJesired  for  the  completion  of  the  proof.  We  find  that  the  interlinea- 
tions, both  in  the  original  bond  and  the  transcript,  were  made  after  that 
transcript  was  filed  in  this  court,  and  after  the  motion  to  dismiss  was 
#efl. 

W**  sho'iM  not  discharge  our  whole  <luty  whiU*  these  fm'ts  are  brought 
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under  our  immediAte  OQgniza{ice,were  wo  to  omit  calliiig  the  notice  of 
Uie  proper  oi&oers  to  titiese  devdopmeuts  of  the  trial  below,  and  we 
^leoordiogly  direot  the  ^attention  of  the  Attorney  Oenerai  to  them,  in 
order  that  he  and  othere  whose  duty  is  to  search  out  and  prosecute 
offenders,  may  institute  the  proper  proceedings  to  ascertain  whether  the 
aets  of  any  of  the  parties  implicated  by  these  disclosures  -make  them 
amenable  to  the  criminal  laws.  The  sanctity  of  judicial  records  should 
be  vindicated,  and  tampeiers  be  taught  by  example. that  the  integrity  of 
these  records  may  not  be  violated  with  impunity. 

Our  function  now.  is  to  thwart  the  attempt  to  defeat  the  course  of  law 
in  the  present- suit  When  the.motion  to  dismiss  was  fUe^^the  .bond  in 
its  then  condition,  justified  it.  Its  subscsqueat  alteration  shall  not  .preju- 
dice the  ijghts  of  the  appellee,  and  it  is  therefore  ordered  that  the  appeal 
.be  and  it  is  hereby  dismissed  at  the  costs  of  appellants. 


No.  5^5. 
L.  Hetniosb  &  CJo.  vs.  A.  Hoffnuno  kt  al. 

Vh^  whole  obie<st  of  a  m&e  niflf.' in  visiters  of  injunction,  is  to  enable  the  delencUint  to 
«how.  if  he  can.  that  on  the -face  of  the  papers,  the  ini unction  ou^rht  not  to  be 
Kranted.  .  On  the  trial  of  the  rule,  no  afTtdavit  from  either  side,  bearing  on  the 
tnrth  of  liheallegatioBS  tlfthe'petition.'Wlll  be  admitted  in  evidence. 

JXhe  refusal  of  the  oowrt,  on  «  ruleM»»i,  to  irrantan  injunction,  nu&y  be  appealed 
from. 

i  PPEAL  ftom  the  Sixth  rDistrict  Court,  parish  of  Orleans.  Saucier,  J. 
j\.  Baoe,  Foster  iSb  E,  T.  Mei^ck,  for  plaintiffe  and  appellants.  Labatt, 
JLroni  &  CUntoHy  for  defendants. 

The  opinion  of  the  court  was  delivered  by  Manning,  C.  J. 

Plaintiffe  presented, a  petition  to  the  judge  of  the  Sixth  District  Court 
of  New  Orleans,  accompanied  by  an  affidavit  and  bond,  praying  the  is- 
suance of  an  injunction  against  the  defendants.  The  judge  ordered  the 
clerk  to  issue  a  rule  nisi,  returnable  in  three  days,  upon  the  defendants 
to  show  cause  why  an  injunction  should  not  issue. 

Upon  the  trial  of  the  rule  defendants  offered  in  evidence  sevei-al  affi- 
davits, the  object  of  which  was  to  show  that  the  allegations  of  the  peti- 
tion were  not  true.  FlaintifTs  objected  to  their  reception,  on  the  ground 
that  they  went  to  the  merits  of  the  case,  which  they  allege  were  not  then 
before  the  court,  and,  on  being  overruled,  took  their  bill  of  exceptions 
in  form.  The  court  discharged  the  rule  imi  and  refused  the  injunction, 
and  from  that  judgment  plaintiffs  appeal. 

The  decision  must  depend  on  the  answer  which  shall  be  given  to  the 
question:  What  is  the  nature,  purpose,  and  scope  of  the  rule  nisi  ? 
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The  plalntiffl^  insist  that  there  is  no  law  authorizing  our  courts  to  issue- 
any  rule  nisi  for  any  purpose  upon  an  application  for  an  injunction,  and 
invoke  serious  consideration  of  the  question  whether  the  introductioii 
of  tliat  practice  by  a  rule  of  court  is  permissible.  They  contend  that^ 
upon  filing  a  petition,  affidavit,  and  bond  with  good  and  sufficient  secu- 
rity for  such  sum  as  the  court  sliall  prescribe,  an  injunction  must  be 
granted,  provided  the  petition  discloses  a  case  warranting  its  issuance^ 
which  is  left  to  the  legal  discretion  of  the  court  to  determine. 

Pretermitting  the  expression  of  an  opinion  upon  that  point,  and 
merely  observing  that  no  rule  of  a  court  can  make  obligatory  upon  a. 
plaintiff  an  imperative  requirement  which  the  law  has  failed  to  impose^ 
we  shall  suffidentiy  respond  to  the  issue  here  made  by  saying  that  the 
object  of  the  rule  nisi  is  to  give  an  opportunity  to  the  defendant  to  show 
that  an  injunction  is  not  allowable  on  the  face  of  the  papers,  or  in  other 
words,  that  the  facts  and  allegations  contained  in  the  petition  are  not. 

4 

sufficient  to  warrant  the  court  in  issuing  the  writ  Any  examination  of 
the  merits  on  the  trial  of  that  rule  is  premature.  In  the  present  case 
the  court  had  before  it  the  petition  and  affidavit  of  plaintiff^'  attorney^ 
his  clients  being  absent,  that  their  allegations  were  true,  and  opposed  to> 
that  was  the  affidavit  of  defendants'  attorney,  his  clients  being  also  ab- 
sent,  that  the  allegations  of  the  petition  were  not  true,  which  last  wa& 
supported  by  numerous  other  affidavits  of  the  same  tenor.  These  affi- 
davits were  inadmissible,  and  should  not  have  been  received  or  consid- 
ered by  the  court,  and  the  bill  of  exception  of  plaintifSa  was  well  taken.. 

The  coimsel  for  plaintifb  assimilate  the  proceeding  by  rule  to  the  mo- 
tion to  dissolve  an  injunction  on  the  face  of  the  papers,  which  is  in  the 
nature  of  a  demurrer,  and  admits  for  the  purposes  of  the  motion  all  the 
alleged  facts  to  be  true.  The  defendants  in  the  rule  make  the  distinct 
issue  that  the  facts  and  allegations  are  not  true.^  It  was  held  that  a. 
"  motion  to  dissolve  an  injunction  on  the  ground  that  the  allegations  in 
the  petition  are  not  true  must  be  referred  to  the  merits.**  Williams  vs. 
Douglass,  21  An.  468.  So  we  think  an  answer  to  the  rule  nisi  denying 
the  truth  of  the  allegations  is  in  effect  an  answer  to  the  merits,  and 
can  only  be  heard  after  the  injunction  has  issued,  and  upon  the  trial  of 
the  merits. 

Our  attention  has  been  directed  by  the  defendants'  counsel  to  the  case 
of  Newgass  vs.  the  Judge  of  the  Superior  District  Court,  very  recently- 
decided,  as  sustaining  their  position,  assumed  in  oral  argument,  that  no 
appeal  lies  from  a  refusal  of  the  lower  court  to  grant  the  injunction^ 
but  that  decision  does  not  go  so  far  as  that. 

The  court,  after  remarking  that  the  case  of  the  State  vs.  Lewis,  7 
Martin,  457,  is  the  only  instance  in  our  reports  in  which  an  appeal  from 
a  refusal  to  grant  an  injunction  was  declare  i  to  be  allowable,  say  that 
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in  Newgaflft*B  case  the  Judge  had  simply  Mtised  to  grant  an  ex  parte  or- 
der upon  an  ex  parte  showing,  and  therefore  there  wad  nothing  for  thi& 
oourt  to^revise.  The  judge  rendered  no  Judgment  and  made  no  order,. 
and  henoe  there  was  no  ground  for  an  appeal.  And  further  on,  at  the 
conclusion  of  the  opinion,  it  is  said:  "  Had  what  is  called  a  rule  nisi  been 
taken,  and  after  liie  hearing  the  judge  had  refused  the  injunction,  *  * 
*    a  different  question  woukl  be  perhaps  presented."    27  An.  672. 

That  is  the  questioB  presented  in  this  case.  The  judge  of  the  lower 
ooort  erred  in  receiving  testimony 'which  was  applicable  only  to  the* 
merits  of  the  cai^e,  and  whieh  ^n  only  be  "heard  on  the  trial  of  the  mer-^ 
its.  In  OTerruling  his  decision  we  can  not  order  that  an  injunction  bo- 
IB^ranted,  because  that  would  be  to  assume  original  jurisdiction,  but  it  ia 
our  duty  to  remand  the  case  In  order  that  he  may  consider  and  deter-^ 
mine  whether  the  facts  and  Idl^gations  contained  in  the  petition,  and 
the  affidavit  and  bond,  ai^  sufficient  to  justify  the  issuance,  of  the  writ 
prayed  for.  Should  he  then  refuse  the  injunction,  his  action  can  be  re- 
viewed by  this  oourt. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  oourt  is  avoided  and  reversed,  and  the  suit  be  remanded 
thereto  for  further  proceedings  according  to  law,  the  appellees  to  pay 
costs  of  this  court 


No.  6523. 
State  ex  rel.  P.  Boubok  vs.  Judge  of  the  Fifth  Distmct  Court. 

A  judgment  was  rendered  In  cotumrito,  without  flxinsr  the  amount  due  to  each  daim^ 
ant.  Afterward,  one  of  the  creditors,  on  a  mle  for  that  purpose,  obtained  a  decree 
fixing  the  sum  due  him.  which  was  over  five  hundred  dollars.  One  of  the  parties 
in  interest  applied  for  a  suspensive  appeaL  It  was  refused,  on  the  ground  that 
the  decree  ¥ras  an  interlocutory  one. 

Held— That  the  decree  was  final,  and  that  from  all  final  decrees,  where  the  sum  in-, 
volved  is  over  five  hundred  dollars,  a  suspensive  appeal  lies. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Cidlom,  J. 
A.  K  D.  <£'  Charles  G,  Ogden,  for  relator.  Hornor  <fr  Benedict,  for 
respondent 

The  opinion  of  the  court  was  delivered  by  Mabb,  J. 

In  the  suits  of  Samuel  Lee  vs.  F.  F.  Kendall,  No.  4815;  and  Philip 
Bouron  vs.  the  same,  No.  4816,  certabi  property  was  seized  and  sold 
under  executory  process,  and  the  proceeds  were  in  the  hands  of  the- 
civil  sheriff  for  distribution.  Interventions  and  third  oppositions  were 
filed  by  several  persons,  among  others,  Peter  Markey,  claiming  privi- 
leges on  the  process.    The  suits  were  consolidated,  and,  in  June,  1876„ 
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State  ex  rel.  Bomqaw.  Jii4fe  of  the  JTiMi  District  Oonrt. 


a  judgment  wa8  rendered,  ftdsg  the  laak  fn'Whioh  ihe  oredMofB'were  to 
be.paid,  from  widch  ja^gmeot  a  devolutive  aj^paal  wae^akeo. 

This  judgment,  rendered  in  eoncurto,  did  not  IIk  the  aOMimit  to -be  paid 
.to  Markey,  and  on  the  twent^r^fiMit  of  tiit^,  hia  eousal,  euggestinig  to 
the  court  that  the  judgment  ki  ills  Jfawor^>liiM-«iB4l  and  exeeutory,  and 
that  he  had  demanded  of  the  civil  aheciff  iM^HMOt  of  the  ^ainaount  -due 
him  out  of  the  proceeds  in  his  hands,  wlMi  4taNllMriff  refused,  and  to 
which  theplaintifll»  in  the  suits  refused^  ^SBsent,  moved  a  rule  on 
3ouron,  Lee,  and  the  sheisffl;<to  show  oautufliy  ^he  eosts  Bhonld  not  he 
fixed  according  to  law,  ''  and  why  Ae  4ihi8rtff  ^should  not  bedrdeied  to 
.jw,y  the  intervener  the  sum  of  six  hundred  and  fifty -doUazs  out  of  the 
.proceeds  of  sale  herein  with  costs  of  this 'rule." 

On  the  twelfth  of  September  jucigment  was  rendered  on  this  rale, 
«(gned  on  the  twelfth  of  October,  by  which  "it  is  ordered  that  the  said 
rule  be  made  absolute,  and,  accordingly,  that  .the  costs  herein  be 
.taxsd  aoeordiog  to  law,  and  that  the  sheriff  be  ordered  to  pay  to 
Feter  Miukey,  intervenor  herein,  the  sum  of  $610  76  out  of  the-proeeeds 
-of  4ale  herein  with  costs  of  this  rule." 

dBouron,  by  petition,  took  a  suspensive  appeal  from  this' judgment,  and 
.ICarkey  moved  to  sat  it  aside,  which  was  done  on  the  -grounds  that  the 
judgment  was  inteiiocutory  and  not  final,  and  that  Judgment  having 
been  rendered  on  the  merits  in  favor  of  Markey,  and  plaintiff  not  hav- 
ing appealed  suspensively  from  that  judgment,  can  not  stay  and  prevent 
the  execution  of  the  fieri  facias  upon  that  judgment  by  an  appeal  as  at- 
tempted. Bouron  prays  this  court  to  grant  a  writ  of  mandamus,  re- 
quiring the  judge  of  the  Fifth  District  Ourt  to  recognize  and  allow  the 
suspensive  appeal  taken  by  him  and  a  wHt  of  'prohibition  forbidding 
the  said  judge  from  further  proceeding  in  the  cause  and  from  causing 
the  execution  of  the  judgment  appealed  from. 

it  is  mcuiif est  that  something  remained  to  be  done  after  the  judgment 
ill  concurso  before  Markey  could  demand  of  the  sheriff  any  precise 
4imount,  and  the  judgment  on  the  rule  of  the  twenty -first  of  July,  the 
judgment  appealed  from,  did  that  which  no  other  judgment  in  the 
eause  has  done — it  not  only  fixed  the  amount,'but  ordered  the  sheriff  to 
pay  that  amount,  $610  76,  out  of  the  proceeds  in  his  hands.  This  judg* 
ment  is  final  between  the  parties,  and  it  disposes  of  the  whole  oontro- 
versy. 

In  determining  whether  a  party  is  entitled  to  appeal  from  a  judgment 
.no  inquiry  can  be  made  as  to  what  may  he  'the  effect  of  that  appeal 
upon  another  judgment,  rendered  at  a  different  time,  between  the  parties 
in  the  same  cause.  The  questions  are:  First — Is  the  judgment  from 
which  an  appeal  is  demanded  final  ?  Second — Is  the  amount  in  contro- 
versy above  the  sum  of  five  hundred  dollars. 
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Stile  ex  rel.  Bouron  tbi  Judtfe  of  the  FNUi  Df strlet  Court 


lunwherea  judgment  which  termhmtes  the  eoHtfoversy^ 
aad it  iasii^Bed'bg^  tHe  judge;  It  Is*  therefot*e  a  final  judgment  ln«very 
Hense  off  the  term. 

fl»oefed^Thia.}Qdginent4s  for^lO  TA^ivhidi  1b  above  the  appealable 
aiD0UBtu 

\ft  that*Hi»ooDatttuttoB  reqiiireB  for  the  complete  jurisdiction  of  thia 
cond  is  rroMiDwl  aad  exiata  intfaifrcaBe,  and-the^  relator  is  entitled  to  the 
relict  vlilcfa  .he.aflto  at^our  bMadd. 

Bii8fthev«l0e  ordNaed|.ad|udgedy  and  decreed  that  the  writs  of  man- 
danuM^aiMi  prohiMtii3a  liewiln:ifeNMied  bo  made  peremptory  as  prayed  for> 
and  Allat  tba  itimuidfartnpiiy  the  oosts  of  tlito  proceeding. 


R  N.  OoDEN  vs.  A.  March  AND. 

TIm  holder  of  i^«ei|otiable  note;  wh<>  haiihouffiitlt  in  ffoodfii(th,4ind  before  its  mata^i 
ritF.  acriuirest  a  valid  title  to  it.  thoufirh  it  be  showa  that  the  vendor  of  the  note- 
was  not  it8V>¥nii<n-.  and  had  fraudulently  disposed  of  it. 

Where  an  scent  bw  Iraudulentlr  sold  hia  ^neipal*s  property ,nnd  embeaeled  its  pro- 
^  oeeds.  a,nd  the  principal  afterward  aooepts  from  the  affent  Bomething  in  compen- 
sation for  the  embeaaded  proeeeds.  he  thereby  ratifies  the  sale  made  by  the  aarent^ 
and  eatopa  himaaff  from  any  recourse  ajralnst  the  innocent  purchaser  of  his ' 
property. 

4  PPEAL,  from  the  Fifth  District  CJourt,  parish  of  Orleans.  CiiUom,  J. 
^  8:  P.  Blanc,  for  plaintiff  and  aiq)^ant.  Homer  &  Benedicty  for 
detadaat. 

The  opinion. of ;  the  court  was  ddivered  by  Manniko,  G.  J. 

Plaintilf  sues  to  reoover  a  note  for  e^ht  thousand  dollars,  dated  No-' 
yember  4^.18Z2^.aiul  payable  one  year  thereafter  to  his  own  order  and  by         j  r?^ 
him. indoiBed,  which  was  secured  by  mortgage  exeeuted  simultaneous' 
with  tlie  note  by  R  B;  livaudais,  and>whi(di,  says  the  act  of  mortgage, 
ynA^^  handad  over  to  said  Livaudais,  present  and  acknowledging  receipt 
theveof.''    QeaUageBthatthis  note  is  in  the* possession  of  the  defend- 
ant, wte  obtidned^it  in  bad  faith,  and  under  diseumstances  in  themseireea 
Bua^ifiiDVK^aadcaloulated.to put'him  on  hi» guard;  that  the  note  had 
been  leftitigii' Urn  i»  tha  possession  of'  the'-  notary  who  drafted  the  act  of ' 
morl^gagp,  '■  for  ^  salel  aiMl  *  deli^veryv  through  peHtioner's  brokers  to  one 
Boehomaay bttt that ia B/Yoisia  iUegaUy- and  wrongfully  tookposses*- 
oioa  of  the  note^'Uaed  it*foit  hb^  own  puiposes,  and  fraudulently  deliy* 
endllFto  Hie  dtfiadalit,  ffhom-  he  chafges  with  knowledge  of  Voisin's ' 
ooodlftin,  andjof'hiir  purpose  to  defraud  plaintiff 

'  BeMMtait  pleads  ilM^gsnon^  issue;  aiMl  speciatty  avers  that  the  note 
i»]ngbt|iU4r.o(«nMT0M  papor^  tra»sf(wah|e  by  delivery,  and  that  he-* 
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purchased  it  for  a  valuable  considerafeioti,  in  good  faith  and  without  sus- 
picion of  any  defect  of  title,  before  maturity.  He  also  avers  that  plain- 
tiff has  received  a  consideration  for  the  note. 

It  appears  that  the  purpose  of  plaintiff  in  exeouting  the  note  and 
mortgage  was  to  take  up  a  nete  of  two  thousand  dollars  which  was 
secured  by  mortgage  on  his  loU^and  also  to  obt<dn  a*  loan,  and  his  in- 
tention was  to  have  that  note  and  the  mortgage  which  secured  it  can- 
celed before  the  mortgage  now  before  us  was ,  recorded.  Yoisin  & 
liivaudais,  a  firm  of  brokers,  were  employed  by  him  to  onrry  out  this 
purpose.  The  mortgage  was  executed  in  flavor  of  and  accepted  by  R  B. 
Livaudais,  one  of  the  membeis  of  that  firm,  and  the  note  went  into 
their  hands.  Two  days  afterward,  viz.:  on  the  sixth  of  December,  the 
firm  was  known  to  be  ruined,  and  Yoisin  had  disappeared.  Shortly 
«fter,  plaintiff  learned  that  his  note  for  eight  thousand  dollars  was  in 
possession  of  the  defendant,  and  his  note  for  two  thousand  dollars  was 
unpaid  and  outstanding  against  him. 

Most  of  the  testimony  is  directed  to  the  attempted  proof  by  the 
plaintiff  of  bad  faith  on  the  part  of  the  defendant,  and  of  the  latter's 
knowledge  of  the  fraud  perpetrated  by  Voisin,  and  of  the  precarious 
-condition  of  the  firm  of  Yoisin  &  Livaudais,  but  it  is  manifest  that  the 
defendant  had  not  ceased  to  believe  in  their  solvency  and  fair  dealing, 
•as  he  was  about  to  enter  into  a  new  transaction  -Mth  them,  and  the 
plaintiff  evinces  his  own  confidence  in  them  by  trusting  them  with  a 
negotiation  of  his  own  mortgage  note. 

The  defendant  rebuts  the  charge  that  this  note  was  received  by  him 
from  Yoisin  in  part  payment  of  an  indebtedness  by  the  latter  of  twenty- 
seven  thousand  dollars  or  thereabouts,  by  the  proof  that  he  paid  for 
the  note,  and  produces  the  check  for  sixty-five  hundred  dollars  on  the 
Citizens'  Bank,  dated  December  5, 1872,  m  favor  of  Yoisin  &  Livaudais, 
which  conforms  both  in  date  and  amount  to  the  other  proof  of  the  ne- 
gotiation and  purchase.  But  it  is  not  necessary  to  apply  here  the 
universally  recognized  doctrine  that  the  purchaser  of  negotiable  paper 
before  maturity  acquires  a  good  title,  because,  admitting  all  that  the 
plaintiff  alleges,  he  subsequently  treated  the  defendant  as  the  honaflde 
holder  of  the  note  by  accepting  from  Livaudais  a  composition  of  the 
«laim  he  had  against  the  firm  of  Yoisin  &  Livaudais  by  reason  of  this 
sale  or  transfer  of  the  note  to  defendant.  Livaudais  gave .  plaintiff 
pledges  from  which  he  realized  twenty-six  hundred  dollars,  and  mort- 
gage notes  upon  two  pieces  of  property  for  the  residue  of  his  claim 
against  the  firm.  This  was  a  condonation,  so  to  speak,  of  Yoisin's 
alleged  fraud,  and  a  settlement  of  the  indebtedness  occasioned  by  his 
illicit  act,  and  this  receipt  and  sale  of  pledges,  and  of  the  transfer  of 
the  mortgage  securities,  precludes  the  idea  that  the  note  held  by  Mar- 
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-ohand  was  expected  at  that  time  to  be  recovered,  and  is  in  fact  and  in 
law  a  bar  to  that  recovery. 

It  is  true  it  turned  out  afterward  that  the  securities  tl^us  received 
^ere  worthless,  because  the  mortgage  securing  them  was  primed  by 
others  for  the  full  value  of  the  property.  .  But  that  should  have  been 
-ascertained  by  plaintiff  at  or  before  his  acceptance  of  them.  He  can  not 
<x>nflnn  and  ratify  Yoisln's  act  by  making  a  settlement  with  the  firm,  in 
'wfaieh  it  appears  he  was  assisted  by  Marchand,  and  afterward  disown  the 
settlement  and  proceed  against  the  latter.  Besides,  if  that  settlement 
^was  merely  provisional,  as  plaintiff  attempts  to  show,  he  should  have 
returned  the  money  and  securities  received  by  him  from  Uvaudais  be- 
fore or  at  the  instant  of  renewing  his  claim  against  Marchand  for  the 
note.  He  did  offer  to  give  Marchand  the  securities,  but  we  find  no 
mention  of  any  offei*  to  give  him  the  money  received  from  the  sale  of 
the  pledges. 

It  is  not  equitable  that  the  defendant  should  suffer  from  the  mis- 
placed confidence  of  the  plaintiff  in  the  brokers  to  whom  he  had 
intrusted  the  negotiation  of  his  paper,  and  the  plaintiff  has  no  cause  to 
eomplain,  since  he  voluntarily  treated  the  brokers  as  his  debtors  for  the 
.amount  realized  by  them  from  the  negotiation. 

It  is  therefore  .ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  affirmed  with  costs  in  both  courts. 


No.  6141. 
Paul  Mack  vs.  C.  E.  Fortier  et  ai^ 

The  maker,  and  the  indorser  of  a  promissory  note,  although  not  technioallK  debtors 

in  solido,  are  yet  liable,  each,  for  the  whole  debt. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier,  J. 
f/1  H.  Grorer,  for  plaintiff  and  appellee.  N,  H,  Rlghtor,  for  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by  Spencer,  J. 

This  is  a  suit  against  Cliarles  E.  Fortier  as  maker  and  John  Sbisa  as 
indorser  of  a^promissory  note.  The  defense  is  a  general  denial  by  both 
defendants. 

Upon  trial  there  was  judgment  for  plaintiff  against  both  defenda,nts 
in  soiUlo, 

Defendants  moved  for  a  new  trial,  on  the  ground  that  the  judgment 
erroneously  condemned  them  in  solido.  The  motion  was  refused,  and 
<iefendants  took  this  suspensive  appeal. 

The  maker  and  indorser  each  owe  the  whole  amount  of  a  negotiable 
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promisBory  note  to  the  holder,  arid  he  may  pursue  either  or  both  for. 
the  whole.  This  may  not  be  technioally  a  solidary,  obligation,  but  plain- 
tiflf  was  entitled  to  a  judgment  against  etich  of  them  for  the  entire  debt^, 
and  that  end  is  secured  and  expressed  by  the  words  **  judgment  in 

No  damages  are  asked  for  frivolous  appeal. 

The  judgment  Is  afiflrmed  with  costs  in  both  coui*t8. 


No.  6114. 
P.  £.  Briamt  vs.  G.  liYONS,  Shsriff,  et  al. 

^he  homestead  act.  which  ezemptd  one  hundred  and  sixty  acres  of  land,  etc.,  tfom 
seizure  and  sale.  Is  in  favor  of  a  debtor  who  owns  the  land,  and  who  has  a  faafHys 
dependent  on  him  for  support.  The  benefit  it  oonfers  is  strictly  personal.-  It  is 
likewise  in  derogation  of  common  right  and.  hence,  does  not  descend  from  the 
debtor  in  favor  of  his  widow,  or  his  children. 

4  PPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
A.  Bonne.    Beattle,  J.    K  K  RighUjr,  f6r  plaintilT  and  appellant.    Gfjolle 

m 

ii'  Winder,  for  defendants.  '      '  •  '  * 

The  opinion  of  the  court  was  delivered  by  Manning,  C.  J. 

The  plaintiff  executed  a  mortgage  on  the  twelfth  of  April,  1873,  to  se-' 
cure  Nalle  &  Cammack,  and  other  parties,  the  payment  of  four  notes, 
each  for  $2222  22,  with  interest    The  property  mortgaged  is  the  sugar 
plantation  of  plaintiff  in  the  parish  of  Terrebonne,  and  contains  417 
acres  of  land.    After  the  maturity  of  the  notes,  and  upon  their  non-pay> 
ment,  executory  process- was  issued  at  the  instance  of  Nalle  &  Cammack, 
who  had  become  the  holders  of  all  of  the  notes,  and  on  the  seventh  of 
March,  1874,  Briant,  the  debtor  and  mortgagor,  enjoined  the  sale  of  a 
part  of  the  mortgaged  property,  viz.:  158  acres,  upon  which  is  situated 
his  residence,  upon  the  groimd  that  he  is  "  a  married  man  and  the  father 
of  a  family  dependent  upon  him  for  support;  that  he  occupies  as  a  resi-~ 
dence  and  bona  fide  0¥m8  the  dwelling-house  and  out-buildings  and' 
residence  appurtenances  upon  the  lower  portion  of  the  plantation,*' 
which  does  not  exceed  two  thousand  dollars  in  value,  and  that  such  part . 
and  quantity  of  his  property  is  exempt  from  seizure  and  sale. " 

Defendants  answer  tiiat  the  property,  the  sale  or  which  is  enjoined,' 
exceeds  in  value  the  sum  above -mentioned,  and  that  Briant  specially, 
and  expressly  waived,  and  renounced  any  and  all  exemptions  in  favor  of 
debtors  under  the  homestead  laws,  and  prays  a  dissolution  of  the  injimc- 
tion  with  damages. 

When  the  litigation  had  reached  this  point,  the  plaintiff  died,  and  on 
April*  19;  1875,  his  widow,  as  administratrix  of  his  succession,  filed  a  sup-^ 
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pl^nental  petitioD,  making  herself  a  party  to  the  suit  In  her  representa- 
tive cai>acity,  and  renewing  the  prayer  of  the  original  petition,  to  wl^oh 
defendants  reply,  that  if  the  debtor  had  any  right  to  the  exemp^oa 
d^imed,  it  did  not  survive  him  in  favor  of  the  representative  of  his  s\iC7 
eeaeion. 

The  act  of  1865,  called  in  common  parlance  the  homestead  Ifiw,  <^- 
empts  from  "  seizure  and  sale  under  execution  one  hundred  apd  sixty 
acres  of  ground  and  the  buildings  and  improvements  thereon,  oecuj^ed 
as  a  residence  and  boiia  fide  owned  by  the  debtor,  having  a  family  *  ♦  ♦ 
dependent  upon  him  for  support."  Acts  of  1865,  p.  52;  Revised  Statute^ 
of  1870,  section  1691. 

The  debtor  in  this  case  is  Paul  E.  Briant,  who  is  dead,  and  who  no 
longer  fulfills,  or  can  fulfill,  the  requirements  of  the  act.  The  property 
exempted  must  be  owned  by  the  debtor  and  occupied  as  a  residence,  and 
be  muBt  have  a  family  dependent  on  hxm  for  support.  It  can  be  plausi- 
bly urged  that  the  intention  of  the  act  was  to  provide  a  home  for  the 
debtor  and  his  family,  with  sufficient  land  to  insure  them  against  want, 
and  that  this  beneficence  of  the  Legislature  will  be  defeated  and  FiU|l^ 
inoperative  if,  his  death  occurring  during  the  pendency  of  the  litigation 
touching  the  homestead  exemption,  no  right  survives  to  his  represepta- 
tive  to  continue  that  litigation,  and  enforce,  in  behalf  of  those  who  were 
dependent  on  him  for  support,  the  law  provided  for  himself.  The  fam|^ 
will  thus  be  left  homeless  when  a  home  is  most  needed,  and  the  fruit 
offered  by  the  lawgiver  to  the  poor  debtor  will  be  turned  into  bitter  aahf  s 
before  his  poorer  family. 

Such  an  appeal  would  be  addressed  to  our  compassion  and  benevo- 
lence. It  is  our  judgment  that  is  invoked  in  legal  contestations.  It  is  a 
well-settled  principle  that  laws  of  the  nature  of  this  homestead  act  are 
in  derogation  of  common  right,  and  can  not  be  enlarged  by  construction. 
It  may  well  be  doubted  whether  such  laws,  lilce  most  mdiscriminate 
charities,  are  beneficial  to  the  general  public,  or  even  to  those  for  whose 
relief  they  are  specially  designed.  However  that  may  be,  we  can  npt 
apply  the  act  to  any  other  than  those  designated  descriptively  in  it,  and 
the  representative  of  Brian t's  succession  does  not  come  within  its  terms. 
In  Calvit  vs.  Hoy,  decided  in  1874,  and  not  reported,  the  plaintiff  wivs 
a  woman  who  during  her  widowhood  had  acquired  by  purchase  the  l^nd 
the  exemption  of  which  was  claimed,  and  who  was  the  head  of  her 
family  with  two  children,  alleged  and  held  to  be  dependent  on  her  i<^ 
support  Her  claim  of  the  benefit  of  the  exemption  was  sustained. 
Opinion  Book  No.  43,  p.  368. 

That  case  is  easily  distinguishable  from  the  one  at  bar,  for  here  tjie 
widow  does  not  own  the  property,  neither  is  she  suing  in  her  personal 
capacity,  but  as  representative  of  a  succession  to  enforce  a  pei-sonal  and" 
5 
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inchoate  right  of  the  decedent,  which  was  imperfect  and  unestablished  at 
the  moment  of  his  death. 

Another  law  makes  another  provision  for  the  widow  of  a  decedent  who 
is  in  necessitous  circmnstances.  Another  forum  tlian  that  from  which 
this  appeal  comes  must  hear  that  claim,  and  if  we  may  assume  that  the 
mortgaged  property  is  all  that  enters  into  the  effects  of  the  succession,, 
such  daim  could  not  be  satisfied  without  its  sale,  nor  until  the  proceeds 
are  ready  for  distribution. 

The  judgment  of  the  lower  court  was  that  the  injunction  be  dissolved 
witliout  damages,  and  it  is  now  ordered,  adjudged,  and  decreed  that  the 
Judgment  of  that  court  be  and  it  is  hereby  affirmed  with  costs. 

De  Bl\nc,  J. — On  account  of  affinity,  I  recused  myself  in  this  case. 


ar-«  ■  No.  5364. 

6116  299 

116  ao7  J.  Wallis  vs.  the  Nkw  Orleans  and  Gabbollton  Railroad  Company. 

A^party  <^an  not  be  held  in  damaf?'^  for  alleffatfons  set  up  by  him  in  his  pleadings  in 
a  suit,  which  assail  the  character  of  the  other  party,  when  it  appears  that  the 
circumstances  were  such  that  he  miizht  reasonably  have  believed  that  the  alle^ra- 
tions  If  ere  true. 

APPEAL  from  the  Superior  District  Court,  parish  o^  Orleans,    Haw- 
kinSy  J.    Jury  trial.    B,  King  Cutler  and  A.  J,  Steeh,  for  plaintiff  and 
appellee.    X.  E»  Simonds,  for  defendants. 

The  opinion  of  the  court  was  deHvered  by  De  Blanc,  J. 

Plaintiff  was  one  of  three  drivers  of  car  No.  52,  belonging  to  defend- 
ant. He  was  discharged  as  such  hi  October,  1872,  and  on  the  fourteenth 
61  said  month  brought  suit  in  the  Seventh  Justice's  Court  for  the  wages 
then  due  him.  In  the  answer  to  said  suit  the  company  alleged  that 
plahitiff  had  violated  his  duty,  in  collecting  fares  and  appropriating  them 
to  himselt    That  answer  was  filed,  but  was  not  read  in  said  court 

The  case  was  tried,  and  decided  against  defendant.  It  appealed  from 
tiiat  decision  to  the  Third  District  Court,  and  in  the  last-mentioned 
court,  and  for  the  first  time  since  it  had  been  filed,  the  answer  already 
referred  to  was  read,  in  presence  —  the  plaintiff  says  —  of  from  seventy 
to  one  hundred  persons,  many  of  whom  were  his  friends. 
^  On  the  twenty-seventh  of  November,  1872,  the  justice's  decree  was 
affirmed  by  the  Third  District  Court,  and  nearly  one  year  after,  on  the 
fifteenth  of  September,  1873,  Joseph  Wallis  brought  suit  against  de- 
fendant for  five  thousand  dollars,  on  the  ground  that,  without  probable 
cause,  it  had  published  or  caused  to  be  published,  in  two  courts  and 
elsewhere,  what  plaintiff  terms  a  false  and  malicious  charge. 
•     This  f^e^  was  tried  by  a  jury,  and  they  returned  against  defendant  a 
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verdict  for  one  thousand  dollars.  From  the  judgment  based  on  that 
verdict  the  company  has  appealed.  It  contends  that  said  verdict  and 
judgment  are  contrary  to  law,  as  there  was  no  proof  that  those  who 
represent  It  ever  entertained  any  malice  toward  plaintiff,  and  none  can 
t>e  inferred  from  any  of  their  acts. 

Plaintiff  testified  ip  substance  that  ''he  knows — ^he  did  not  say  how-:- 
lie  was  injured  and  could  not  get  einployiq^ht  in  consequence  of  the 
<^iarge  thus  made  against  him.  He  heard — he  does  not  say  from 
^whom — ^that  said  charge  was  communicated  to  the  other  railroad  conx- 
panie&  He  applied,  but  in  vain,  to  them  and  to  several  parties.  No 
one  told  him  he  was  a  thief,  but  merely  that  they  did  not  want  to  employ 
liim." 

In  his  cross-examination  he  said :  **  I  am  out  of  employment  about 
three  days  (meankig,  we  presume,  since  about  three  days);  I  was,  after 
my  discharge,  engaged  during  five  months  as  a  carriage  driver,  and  as  a 
stage  driver  during  one  month  and  a  half.  I  did  not  take  a  nickel  be- 
longing to  the  company;  no  witness  swore  that  I  did.  Kinly,  on  whose 
report  I  was  discharged,  declared  in  court  that  I  am  not  the  man  who 
received  and  appropriated  the  fare.  The  slander  was  not  circulated 
generally,  but  only  to  -railroad  companies." 

H.  A.  Harding,  a  witness  of  plaintiff,  testified  that  "  Ixe  knows  him  ; 
that  he  is  an  honest  man;  and  that  the  accusation  made  against  him 
has  been  circulated  throughout  the  city,  among  the  owners  of  hacks  and 
<»irriag^."  How  he  learned, that;  whether  directly  from  these  persons, 
or  otherwise;  what  infiuence  and  effect  the  report  had  or  may  have 
had;  whether  it  was  believed,  and  injured  plaintiff,  or  disbelieved  and 
denied,  he  does  not  say. 

Plaintiff  alleges  that  the  charge  made  against  him  has  prevented 
him  from  obtaimng  a  position;  he  did  not  i^rove  either  by  his  own  decla- 
ration, or  that  of  others,  how  long  he  was  without  employment.  From 
his  own  lips  we  have  the  acknowledgment  that,  after  his  discharge,  he 
was — during  more  than  six  months — engaged  as  a  driver,  and  the  most 
of  the  time  in  this  city,  at  the  very^spot  where,  as  he  pretends,  he  could 
find  no  employment  on  account  of  the  slanders  published  and  circulated 
against  him. 

If  railroad  officers  and  owners  of  hacks  and  carriages  were  warned 
against  him;  if  that  warning  was  the  cause  that  he  could  not  procure  a 
position,  why  is  it  that  these  officers  and  owners  were  not  smnmoned  ? 
They  might  have  sworn  to  the  verity  of  the  facts  alleged  by  him,  while 
lie  and  the  only  witness  who  appeared  in  his  behalf  testified  as  to  mere 
impressions,  contradicted  by  his  own  declaration  on  the  trial,  that  **  he 
was  about  three  days  out  of  employment." 

When  and  where — ^for  the  first — and,  so  far  as  we  can  ascertain,  for 
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the  last  time— was  the  denounced  charge  published  against  him  ?  Id 
the  Third  District  Court,  in  November,  1872;  not  bcfbre,  not  elsewhere. 
He  was  then  surrounded  by  strangers,  who,  perhaps,  did  not  know  his. 
name,  and  by  friends  who,  no  doubt,  were  favorably  disposed  toward 
him.  They  heard  the  alleged  slander;  they  heard  its  contradiction;  and 
that  slander  fell  harmless  at  their  feet,  a  few  moments  after  it  was  pub- 
lished. 

As  long  as  he  does  not  expose  it,  a  man's  character  is  sacred,  and  he 
Who  assails  it  without  caase  should  suffer;  but  a  court  can  not  look 
either  out  or  beyond  the  record,  and  when,  in  that  record,  it  finds  but 
vague  and  unsupported  opinions,  testified  to  by  an  interested  party  and' a 
friend  of  that  party,  a  court  can  not  justly  punish.  Were  we  to  decide 
on  Impressions,  might  we  not  pause  and  inquire  how  it  occurred  that  the* 
date  of  the  imagined  wrong  and  that  of  his  action  for  redress  are  so 
'  distant  from  one  another'? 

As  to  any  express  or  implied  malice  on  the  part  of  defendant  toward" 
plaintiff,  when  and  where  was  it  shown?  In  this  great  and  impoTerished 
city.  Where  so  many  are  daily  seeking  employment,  the  compan/  selected 
plaintiff  out  of  the  many,  gave  him  a  position  which,  to  be  r  cc3pted,  had 
but  to  be  tendered,  never  addressed  him  a  word  of  reproach,  and  only 
discharg'^  him  on  the  imparted  information  that  he  had  been  imfkithful 
and  had  violated  his  duty.  Is  there  any  company  or  any  agent  who 
would  have  acted  otherwise  ? 

Who  informed  against  plaintiff?  Was  it  a  rival,  an  enemy,  an  appli- 
cant for  the  position  he  held  ?  It 'was  not,  for  that  position  was  vacated 
and  he  did  not  take  it.  The  fact  that  he  was  called  as  a  witness  and 
swore,  as  declared  by  plaintiff,  that  he  was  not  the  driver  who  received 
and  retained  the  fare,  shows  that  he  was  not  prejudiced  gainst  him, 
but  does  not  offset  the  legal  effect  of  his  previous  declaration,  when — 
without  promise  of  reward,  without  hostility  toward  plaintiff— he  pointed 
him  out  to  defendant's  agent  and  told  him :  "  There  is  the  man  who  took 
the  nickel" 

The  cajses  referred  to  by  plaintiff's  counsel  and  reported  in  the  sixth 
and  eleventh  Annuals  are  different  from  that  presented  to  this  court 
In  the  first,  the  captain  of  a  vessel  was  accused  of  having  stolen  and 
attempted  to  sell  freight  intrusted  to  his  care.  Tills  accusation  was 
unwarranted,  had  not  even  a  pretext  to  stand  upon.  In  the  other  case, 
a  newspaper  reporter  had  not  merely  alluded,  as  was  his  right,  to  plain- 
tifTs  arrest  and  the  circumstances  of  that  arrest,  but  had  assumed  and 
asserted  his  guilt,  and  accused  him  of  other  crimes,  without  the  least 
foimdation  or  excuse. 

The  doctrine  which  should  govern  the  court  in  such  controversies  is 
as  simple  aja  sound.    Was  there  a  probable  cause  to  justify  the  charge  ? 
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Wa»  the  change  made  under  the  honeet  and  reasonable  belief  that  it 
was  tive  ?  If  00,  no  damages  can  be  reoovered.  AfHRlyingrthat  doctrine 
to  this  case,  we  can  not  maintain  the  verdict  of  the  jury,  for  it  is  evident 
that  the  company  acted  upon 'an-  honeat  and  reasonable  belief,  and  not 
through  that  wanton  and  wicked  disposition,  grossly  negligent  of  the 
xiglits,  reputation,  and  feelings  of  others. 

It  is  therefore  ordered,  adjudged,  aud>  decreed  that  the  verdict  of  the 
juiy  be  and  i»  hereby  set  aside,  the  judgment  thereon  based  annulled, 
AToided,  and  reversed,  andr  that  there  be  judgment  in  favor  of  defend- 
ant; the  costa  of  both  couiits  to  be  paid  by  plaintiff  and  appellee. 


No.  5332. 

Nelson  McStea  vs.  Botchford,  Bnowy  &  Co. 

In  a  suit  brought  to  revive  a  judgment  no  plea  will  be  entertained,  and  no  evidence 
considered,  which  aeealle  the  validity  of  the  judsrment  sought  to  be  revived. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lunch,  J. 
T.  Gilmore  &  Sons,  for  plaintiff  and  appellant  T.  5.  McCay  and  (r. 
jL  Breaujc,  for  defendants. 

The  opinion  of  the  court  was  dc^vered  by  MAKNiNa,  C.  J. 

The  plaintiff  seeks  to  revive  a  judgment  rendered  in  his  favor  in  18Qi 
against  the  defendants,  and  they  resist  the  revival  upon  the  ground 
that  the  original  judgment  is  null  for  want  of  proper  dtation. 

Prior  to  the  passage  of  the  act  of  1853  ju^jg^ents  wejce  imprescriptible. 
They  never  died.  That  act  impacted  to  them  the  quality  of  mortality, 
and  eo  instante  prescribed  the  mode  of  averting  extinction — "  provided, 
however,"  the  act  reads,  '*that  any  party  interested  in  any  judgment 
may  have  the  same  revived  at  any  time  before  it  is  prescribed  by  hav- 
ing a  citation  issued  according  to  law  to  the  defendant  or  his  representa- 
tive from  the  court  which  rendered  the  judgment,  »  »  *  ♦ 
upon  whom  the  citation  shall  be  served,  unless  tlie  defendant  or  his 
representative  shows  good  cause  why  the  judgment  should  not  be  re- 
vived."   Bevised  Statutes  of  1870,  sec.  2813. 

Withoujb  that  act  no  petition  to  revive  was  necessary.  The  judgment 
existed,  subject  to  attack  at  the  times  and  for  the  defects  specified  in  the 
laws  pertaining  to  that  subject  The  act  did  not  profess  to  provide,  nor 
was  it  intended  to  provide,  a  new  mode  of  attack,  because  of  alleged 
nullities.  Its  title  is  "  an  act  relative  to  the  prescription  of  judgments." 
Acts  1853,  p.  250.  Its  purpose  was  to  assign  a  limit  to  the  duration  of 
judgments,  and  to  provide  for  the  prolongation  of  their  existence  on 
<x>ndition  of  certain  proceedings  being  taken.    It  was  not  intended  to 
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establish  a  new  mode  of  revising,  setting  aside,  or  reversing  judgments. 
Article  556  of  the  Ck)de  of  Practice  had  designated  the  four  modes  by 
which  this  was  to  be  done. 

It  has  been  held  that  the  act  of  1858  is  not  a  statute  authorizing  a 
proceeding  to  annul  a  judgment  on  the  ground  that  it  was  rendered  on 
insufficient  evidence.  Drogre  vs.  Moreau,  28  An.  178.  In  that  case  the 
defendant  urged  that  the  petition  for  revival  is  insufficient  because  it 
does  not  mention  the  parish  of  her  domicil,  nor  all^e  that  the  indebt- 
edness upon  which  was  based  the  original  judgment  inured  to  her  bene- 
fit, she  being  a  married  woman,  and  because  it  does  not  contain  a  prayer 
that  she  be  authorized  to  stand  in  judgment  After  remarking  that 
these  objections,  if  of  any  weight,  should  have  been  ui¥>®<i  before  the 
joinder  of  issue,  the  court  say:  "  We  do  not  think,  however,  that  aver- 
ments of  that  kind  are  essential  on  a  simple  application  to  revive  a 
judgment.  The  law  simply  provides  the  mode  of  interrupting  the  pre- 
scription of  a  judgment.  It  does  not  require  the  production  of  the 
same  evidence  upon  which  the  judgment  was  originally  obtained." 

In  Carondelet  Navigation  CJompany  vs.  St.  Homes,  idem  437,  the  appli- 
cation for  revival  was  resisted  on  the  ground  of  insufficient  process,  not 
that  the  process  in  the  suit  for  revival,  but  the  process  in  the  original 
suit,  was  insufficient  The  averment  was  that  the  defendant  •*  was  not 
legally  cited,  and  that  she  never  signed,  nor  authorized  any  one  to  sign 
for  her,  the  obligation  sued  upon,"  and  upon  which  the  original  judgment 
was  based.  The  court  rejected  the  plea,  saying  "  the  object  of  this  pro- 
ceeding is  merely  to  keep  in  force  the  judgment  rendered  heretofore  by 

« 

interrupting  prescription."  The  defense  in  the  case  at  bar  is  of  the  same 
character,  and  must  be  disposed  of  in  the  same  manner. 

The  sole  purpose  of  the  act  under  review  is  to  provide  for  the  extinc- 
tion of  judgments  by  lapse  of  time,  and  to  enable  parties  holding  them 
to  avert  this  consequence  by  proceeding  in  the  manner  prescribed  in  it 
The  prescription  of  conventional  mortgages  is  averted  by  their  reinscrip- 
tion.  The  prescription  of  judgments  must  be  averted  by  a  suit  for 
revival  with  service  of  citation.  The  judgment  of  revival  rendered  in 
such  suit  does  not  cure  any  defect  in  the  original  judgment  It  does 
not  validate  a  judgment  which  was  or  is  subject  to  attack  because  ren- 
dered on  insufficient  evidence  or  insufficient  process,  nor  does  it  affirm 
or  ratify  the  original  judgment  It  can  not  be  pleaded  in  bar  of  an 
action  of  nullity  for  any  defect  in  the  original  judgment  Unquestion- 
ably the  plea  of  payment  could  be  heard  in  this  action,  because  that,, 
like  the  plea  of  prescription,  if  suceessfully  maintained,  would  show  that 
the  judgment  is  extinct  Perhaps  a  total  and  entire  absence  of  citation 
upon  any  one  might  be  pleaded,  if  we  can  suppose  a  judgment  to  have- 
been  rendered  without  any  process  whatever,  but  a  defense,  the  object 


NEW  ORLEANS,  FEBRUARY,  1877.  tl 

Mo8tea  vs.  Botchford,  Brown  Ai3o. 

of  which  is  to  impugn  the  validity  of  the  original  judgment,  can  not  b^ 
heard  in  this  proceeding,  which  is  taken  solely  because  of  the  statutgry 
declaration  that  unless  it  is  taken  the  judgment  will  expire. 

The  testimony  of  plaintifr  on  the  trial  of  this  suit  shows  that  the 
original  judgment  is  entitled  to  a  credit 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  the  judgment  of  plain'-' 
tifr  against  defendants,  described  in  the  pleadings  as  having  beeii  ren« 
dered  by  the  Second  District  Court  of  New  Orleans  on  tenth  of  February, 
1864,  and  signed  on  seventeenth  of  same  month  and  year,  is  hereby, 
revived,  subject  to  the  credit  of  four  thousand  three  hundred  an<t 
sixty-eight  dollars  on  the  twenty-third  of  December,  1862,  and  that  the 
defendants  pay  costs  in  both  courts. 


No.  6477.  :.     

Stoughton  Cooley  vs.  H.  H.  Broad  et  al.  "       60  646 

29      71 
Wh»»n  the  record  of  appeal  contains  no  note  of  the  evidence  offered  and  rooeivedin    ^^   841, 
the  oonrt  below ;  and  no  statement  of  facts  agreed  on  by  the  parties,  or  made  by    ~"  ' 

the  inferior  judge ;  and  no  b|ll  of  exception,  or  assiirnment  of  error,  the  appeal 
will  be  dismissed.  And  the  usual  certificate  of  the  clerk  of  the  lower  court,  that 
Huch  a  record  contains  a  copy  of  all  the  evidence,  etc.,  offered  and  filed  In  the 
lower  court,  is  not  sufficient  to  maintain  the  appeal.  '  -^ 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cullom,  J, 
Hornor  &  Benedict,  for  plaintifif  and  appellee.    F,  D.  King,  for  aj?- 
pellant. 

The  opinion  of  the  court  was  delivered  by  Spencer,  J. 

Plaintiff  moves  to  dismiss  this  appeal  of  defendants,  on  the  following' 
grounds: 

First — That  the  record  does  not  contain  any  written  note  of  the  evi- 
dence offered  and  received  on  the  trial. 

Second — That  it  does  not  contain  any  statement  of  the  facts  agreed 
upon  by  the  parties,  or  made  by  the  judge. 

Third — That  it  does  not  contain  any  bill  of  exceptions,  or  assignment 
of  errors. 

"  The  Supreme  Court  can  only  exercise  its  jurisdiction  in  so  far  as  it 
shall  have  knowledge  of  the  matters  argued  or  contested  below."  C 
P.  805. 

The  Code  of  Practice  has  provided  carefully  for  all  the  phases  which  a 
trial  below  may  assume,  and  has  provided  the  means  of  bringing  to  the 
notice  of  this  court  all  questions  of  law^  and  fact  in  appealable  cases. 

Article  601  provides  that  "  either  party  may  require  the  clerk  to  take 
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doiWD  the  testimony  in  writing,  which  shall  serve  as  a  statement  of  facts, 
it  tite  parties  should  not  aglree  to  one." 

Article  602  provides:  "  "^Ren  the  depositions  of  witnesses  have  not  been 
taken  in  writing  in  the  inferior  court,  the  party  intending  to  appeal,  or 
liiB  advocate,  must  require  the  adverse  party,  or  his  advocate,  to  draw 
up,  jointly  with  him,  a  statement  of  the  facts  proved  in  the  causey  and  this 
statement  thus  drawn  up  and  signed,  eittier  by  the  parties  or  their  advo- 
cates, shall  be  annexed  to  the  record  or  transcript  of  the  same  transmitted 
to  the  Supreme  Court." 

Article  603:  "  If  the  adverse  party,  when  required  to  do  so,  refuse  to 
join  in  making  out  the  statement  of  facts,  or  if  the  parties  can  not  agree 
as  to  the  manner  of  drawing  the  same,  the  courts,  at  the  request  of 
eitier,  shall  make  such  statement,  according  to  their  recollection  of  the 
facts,  or  from  the  notes  they  have  taken  of  the  evidence." 

Article  896 :  "  If,  therefore,  the  copy  of  the  record  brought  up  be  not 
duly  certified  by  the  clerk  of  the  lower  court,  as  containing  all  the  testi- 
mony adduced,  the  Supreme  Court  can  only  Judge  of  such  cause  on  a 
statement  of  facts,  prepared  and  signM  in  the  manner  directed  above, 
or  on  a  written  exception  to  the  opinion  of  the  judge,  or  on  a  special 
verdict,  and  in  the  absence  of  all  these,  it  shall  reject  the  appeal  with 
cbsts;  but  this  is  to  be  understood  with  such  modlflctttions  as  are  con- 
tained in  the  following  articles. " 

Article  897:  "The  appellatut  who  does  not  rely,  wholly  or  in  patt  on  a 
statement  of  facts,  an  exception  to  the  jAidge's  opinion,  or  special  ver- 
dict to  sustain  his  appeal,  but  on  an  error  of  law  appearing  on  the  face 
of  the  record,  shall  be  allowed  to  allege  such  error,  if  within  ten  days 
after  the  record  is  brought  up  he  files  in  the  Supreme  Court  a  written 
paper,  stating  specially  such  errore  as  he  alleges;  otheiwise  his  appeal 
shall  be  rejected." 

I'he  record  in  the  case  at  bar  has  the  usual  certificate  of  the  clerk  ap- 
I)ended  to  it,  in  which  he  certifies  *'  that  the  foregoing  fifty-six  pages  con- 
tain a  true  copy  and  transcript  of  all  the  documents  filed,  proceedings 
had,  and  evidence  adduced,  etc." 

If  the  motion  in  this  case  to  dismiss  rested  upon  the  insufficiency  of 
the  clerk's  certificate,  it  certainly  could  not  prevail.  That  certificate  cer- 
tifies that  the  transcript  is  complete;  that  all  the  pleadings,  proceedings, 
and  evidence  are  contained  in  it.  But  when  we  open  the  record  to  ex- 
amine it,  as  we  are  bound  to  do  under  that  certificate,  we  find  nothing 
which  "  gives  us  knowledge  of  the  matters  argued  or  contested  below." 
We  find  therein  ceitain  pleadings  and  copies  of  contracts,  notes,  pro- 
tests, notices  of  prot«*st,  and  other  papers.  But  we  find  no  note  or 
memorandum  showing  which,  if  any,  of  these  various  documents  were 
oflferod  as  evidence  on  the  trial  below,  or  received  (»r  <'(>nsidered  by  the 
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-court.  We  find  no  "  statement  of  the  foots  proved  in  the  oauae/*  mM& 
^tlier  by  the  parties,  their  adrocatesy  or  the  Jud^.  We  find  no  sj^edal 
verdiet,  biU  of  exceptions,  oc  assignmefit  of  errors.  How  can  this  cotirt 
undertake  to  decide  whether  the  judge  a  quo  made  a  wrong  judgment 
or  not  unless  it  have  before  k  a  statement^  in  some  form,  of  the  fiacts^ 
proven  or  considered  by  him  ?  Are  we  to  presume  that  aH  the  doeu* 
ments,  etc.,  appearing  in  the  record  were  offered  in  evidence,.aAd«  reedved 
and  considered  by  the  court?  Every  lawyer  knows*  that  reoord^  are 
laigely  filled  up  with  papers  which  are  not  offered;  or  if  entered,  ncft  re* 
oelved  in  evidence.  Every  paper  annexed  to  a  plakfttyTs  petition,  or 
defendant's  answer,  is  necessarily  copied  into  the  record,  but  this  i»  no 
proof  that  such  paper  was  either  offered  or  received  in  evidence. 

The  clerk's  certificate  that  a  record  contains'  "  all  the  evidence  ad* 
duoed"  in  a  catise,  even  if  literally  true,  would  not  enable*  this  court  to 
review  the  judgment  of  the  lower  court,  in  the  absence  of  a  note  of  evi- 
denoe,  or  statement  of  facts,  or  some  memorandum  in  writing  a»  to  wtaftit 
Tfas  submitted  to  the  judgment  of  the  court,  for  while  it  might  be  true- 
Uiat  the  record  contained  "all  the- evidence  adduced,**  it  might  be  equally 
true  that  it  contains  many  papers  and  documents  which  were  either  not 
offered,  or  being  offered  were  not  received  in  evidence.  Such  a  certifi- 
cate by  the  clerk  does  not  enable  this  court  to  know  the  precise  facta 
upon  which  the  lower  court  acted,  and  without  such  knowledge  this  court* 
<3an  not  proceed.  It  is  clear,  therefore,  that  such  a  certificate  can  not 
supply  the  place  of  a  note  of  evidence  or  statement  of  facts. 

Under  our  law  it  is  well  settled  that  the  clerk  can  only  certify  copies  of 
Mb  records,  and  that  his  ceTtiflcate  of  any  fact,  not  appearing  by  the 
record,  is  of  no  avail.    He  can  not  certify,  that  a  plaintiff^s  petition  con- 
tains certain  allegations,  but  he  can  certify  a  copy  of  that  petition.    As 
to  what  it  contains,  the  petition  must  speak  for  itself.    So  a  clerk's  cer- 
tificate that  a  record  contains  "  all  the  evidence  adduced  *'  is  ineffective, 
if  that  record  does  not  of  Itself  show  what  evidence  was  adduced.    In 
our  opinion  the  clerk  can  not  "  duly  certify  "  a  record  "  as  containing  all 
the  evidence  adduced  *'  as  contemplated  by  article  896  of  the  Ck)de  of 
Practice,  unless  there  is  in  that  record  some  proper  note  or  memoran- 
dum of  the  e^idence  offered  and  received.    If  there  is  such  note  in  the 
record,  then  the  clerk  may  well  certify  that  the  record  contains  copies  of 
the  instrumenfca  of  e^idence  namod  in  it.    To  hold  otherwise  would,  it 
seems  to  us,  put  litigants  at  the  mercy  of  the  memory  of  clerks,  and 
abandon  all  certainty  in  judicial  proceedings.    These  certificates  which 
clerks  append  to  transcripts  are  most  frequently  written  weeks,  often 
months,  after  the  ciise  is  tried.    Now,  there  being  no  note,  or  memoran- 
dum, of  the  evidence  offered  and  received,  to  be  found  in  the  record,  does 
not  the  clerk,  of  necessity,  when  he  certiflt^  that  record  as  containing 
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"all  tJieevklenoe  adduced,"  do  so  from  mere  memory?  Suppose  wit- 
nesses to  have  testified  orally  in  oourt,  and  that  their  testimony  was  not 
reduced  to  writing,  might  not  the  clerk,  after  the  lapse  of  weeks  or 
months,  f oi^t  this,  and  innocently  certify  the  record  as  containing  "  all 
the  evidence  adduced."  But  if  there  is  in  the  record,  as  part  of  it,  a 
writing  made  at  the  time  of  trial  and  under  the  supervision  of  the  par- 
ties and  the  court,  showing  what  evidence  was  offered,  then  the  clerk 
certifies  what  the  record  shows  of  itself.  If  the  testimony  has  not  been 
noted  in  writing,  its  place  can  only  be  supplied  by  a  statement  of  facta 
made  by  the  parties  or  the  judge.  The  clerk  has  no  power,  either  directly, 
or  by  his  certificate,  to  supply  this  statement. 

We  therefore  conclude,  that  as  an  elimination  of  the  record  in  this^ 
case  does  not  give  us  '*  knowledge  of  the  matters  argued  or  contested 
below,"  and  does  not  put  us  in  possession  of  the  facts  upon  which  ther 
judge  a  quo  based  his  decree,  we  are  obliged  to  dismiss  this  appeal. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  the  cost  of  ap- 
pellants. 

Concurring  Opinion. 

Manning,  C.  J.    I  concur  in  the  judgment  dismissing  the  appeal. 

The  certifleate  of  the  clerk  is  in  the  usual  form;  i.  e.,  that  the  foregoing 
pages  contain  a  true  and  complete  transcript  of  all  the  proceedings  had, 
evidence  adduced,  and  all  the  documents  filed  upon  the  trial  of  the  case. 
In  the  absence  of  any  allegation  impeaching  its  truth  the  certificate  ia 
conclusive— j>ro  veritate  accipitur.  Neither  party  questions  its  truth. 
There  is  no  suggestion  of  diminution  of  the  record,  nor  application  for 
a  writ  of  certiorari 

In  Reeves  vs.  Adams,  5  La.  288,  it  was  said,  the  Supreme  Court  will 
consider  the  entire  case,  and  decide  on  its  merits,  if  either  the  clerk  or 
judge  a  quo  certifies  that  the  record  contains  all  the  documents  and  evi- 
dence on  which  the  cause  has  been  heard  and  determined. 

In  Erwin  vs.  Orillion,  6  La.  205,  this  doctrine  was  repeated,  the  form  of 
the  dictmn  there  being,  that  the  certificate  of  the  clerk  alone  that  the 
record  contains  a  copy  of  all  the  documents  on  file,  a  transcript  of  all 
the  proceedings  had,  and  all  the  testimony  adduced,  authorizes  the  Su- 
preme Court  to  examine  a  case  on  the  merits.  See,  also,  Cammack  vs. 
Gordon,  20  An.  213,  and  Louisiana  State  Bank  vs.  Cammack,  21  An.  133. 

I  recognize  the  correctness  and  binding  force  of  these  decisions,  and 
am  prepared  to  examine  this  case  on  its  merits.  But  when  I  turn  to  the 
record,  I  find  no  note  of  the  evidence  that  was  offered.  There  is  a  mass 
of  documents  copied  in  the  transcript,  but  nothing  to  indicate  that  they 
are  a  part  of  the  testimony.  The  appellate  court  will  not  notice  docu- 
ments that  are  copied  in  the  transcript,  if  not  referred  to  and  mdicated 
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in  the  note  of  evidence,  although  they  may  be  annexed  to  the  answer.. 
McAuliffe  vs.  Destiehan,  9  Rob.  466. 

It  is  the  duty  of  the  appellant  to  see  that  the  record  contains  all  the 
evidence  on  which  the  case  was  tried.  Magloire  vs.  Barhin,  25  An.  667^ 
And  it  is  not  the  duty  of  the  clerk  to  take  it  in  writing,  unless  required 
by  one  of  the  parties  to  the  suit  C.  P.,  art  601;  Bowman  vs.  Janes,  6 
LiB.  124.  There  is  no  statement  of  facts,  which  can  alone  supply  the 
want  of  the  evidence  as  received,  nor  is  there  any  assignment  of  errors,, 
nor  bill  of  exceptions.  There  is  nothing  which  can  inform  the  court  ot 
the  meritB.  We  can  not  reverse  the  decision  of  the  lower  court,  as  the- 
appellant  desires,  because  the  record  filed  by  him  does  not  afford  ns  any^ 
means  of  ascertaining  that  it  is  wrong.  We  can  not  affirm  it,  though  the 
legal  presumption  is  in  favor  of  its  correctness.  When  there  is  no  note 
of  evidence  in  the  record  of  appeal,  it  will  be  presumed  that  the  judg- 
ment of  the  court  a  qua  was  properly  rendered,  and  upon  evidence  prop- 
erly before  it  Graham  vs.  Bice,  23  An.  893;  Simmons  vs.  Howard,  ideni 
504;  Smith  vs.  New  Orleans,  24  An.  20. 

The  party  who  desires  to  have  a  judgment,  of  which  he  complains,  re- 
versed, should  have  the  testimony  reduced  to  writing,  or  a  statement  of 
facts  made;  otherwise  the  presmnption  is  that  appellees  fully  made  out 
their  c€we  below.    Johnson  vs.  Spearing,  15  La.  232. 

Dismisi^al  of  the  appeal  is  the  only  action  the  court  can  take,  and  it  has. 
been  already  so  adjudged.  In  every  appeal  the  evidence  on  which  the 
judge  acted  must  be  brought  up,  or  the  appeal  will  be  dismissed.  Jones- 
vs.  Neville,  9  Bob.  478. 


No.  5292. 
Mbs.  M.  W.  Graham  vs.  Mrs.  Z.  A.  Thayer. 

Wh»^re  a  note  Is  executed  by  a  married  woman  authorized  by  her  Ixusband  for  prop- 
f>rty  bouf^ht  by  her.  during  marriage,  and  it  is  not  shown  that  she  is  separate  in 
property,  nor  that  she  administered  her  paraphernal  property,  nor  that  she  was. 
a  public  merchant,  nor  that  the  property  inured  to  her  separate  benefit,  she  can 
not  be  held  liable  on  the  note.  Such  a  note  is  a  debt  of  the  community,  inasmuch 
as  the  property,  the  consideration  of  the  note,  belonflrs  to  the  community.  For- 
such  a  debt,  a  wife,  such  as  is  sued  herein,  is  incapable  of  binding  herself.  The- 
hosband  alone  is  liable. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Cullom,  J.. 
ix  HuiUon  &  GroveTy  for  plaintiff  and  appellee.  H.  D.  Otjden,  for  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by  Marr,  J. 

This  is  a  suit  against  a  married  woman  on  a  promissory  note  made  by 
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her  to  her  own  order,  and  by  her  indorsed  in  blank,  with  the  authoriza- 
tion of  her  husband. 

Defendant,  aft^  pleading  the  general  denial,  answered  that  the  note 
«ued  on,  and  a  similar  note,  were  given  for  real  property  purchased  by 
her  from  plaintiff.  That  finding  she  could  not  meet  the  notes,  she  ccm* 
4giented  to  abandon  the  property  in  full  payment;  that  the  property  was 
sold  with  her  consent;  that  she  recdved  no  part  of  the  price;  that  the 
proceeds  were  applied  to  the  payment  of  the  two  notes,  and  that  this 
■arrangement,  as  she  believed  and  intended,  was  in  full  satisfaction  and 
payment  of  the  whole  indebtedness. 

Defendant  was  not  present  and  was  not  represented  at  the  trial  in  the 
•court  below,  and  no  evidence  was  offered  except  the  note  itself.  There 
was  judgment  in  favor  of  plaintiff,  and  the  case  is  before  us  on  the  ap- 
peal taken  by  defendant. 

The  note  shows  on  its  face  that  it  was  made  and  indorsed  by  a  married 
woman,  and  it  is  not  alleged  in  the  petition,  nor  does  it  otherwise  appear, 
that  she  was  separate  in  property,  nor  that  she  administered  her  para- 
phernal property,  nor  that  she  was  a  public  merchant,  nor  that  the  oon- 
«ideration  for  which  the  note  was  given  inured  to  her  separate  advan- 
tage. 

The  law  presumes  a  community  of  acquests  and  gains  in  every  mar- 
riage. C.  0.  2399  (2369.)  Whatever  may  be  purchased  during  the  mar- 
riage by  husband  and  wife,  or  by  either,  falls  into  this  community  or 
conjugal  partnership,  except  where  the  separate  means  of  one  of  the 
spouses  are  used  with  the  intention  to  make  a  separate  acquisition.  C.  C. 
2402  (2371);  Dominguez  vs.  Lee,  17  La.  296. 

The  debts  contracted  during  the  marriage  also  enter  into  the  commu- 
nity, except  such  as  are  contracted  for  the  separate  benefit  of  one  of  the 
spouses.  C.  C.  2403  (2372).  The  debts  of  the  community  must  be  paid 
by  the  husband,  the  head  and  master  of  the  conjugal  partnership.  C.  C. 
2404  (2373).  And  the  wife  is  forbidden  to  bind  herself  for  the  debts  of 
her  husband  or  of  the  community.    C.  C.  2398  (2412). 

In  general,  where  property  is  purchased  during  the  marriage,  the  fact 
that  it  is  conveyed  to  the  wife  does  not  create  even  a  presumption  in  her 
favor.  The  property  belongs  to  the  community,  and  she  is  not  bound 
for  the  price.  Davidson  vs.  Stuart,  10  La.  148;  Beatie  vs.  Walker,  1  Rob. 
431;  Smalley  vs.  Lawrence,  9  Bob.  211. 

Property  purchased  by  the  wife  is  presumed  to  belong  to  the  commu- 
nity, and  to  be  liable  for  its  debts  unless  the  contrary  be  shown.  Webb 
vs.  Peet,  7  An.  92;  Clarke  vs.  Noi-wood,  12  An.  Debts  contracted  during 
the  marriage  are  presumed  to  be  debts  of  the  community,  and  the  wife 
will  not  be  bound  unless  it  be  proven  that  the  consideration  inured  to 
her  separate  benefit.  Thomson  vs.  Chick,  19  An.  206;  Surls  vs.  Hima, 
i20  An.  229. 
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No  proof  would  be  admiaeible  under  the  allegatioiis  of  the  petition  in 
this  CB«e  which  would  charge  the  wife  with  liabUity.  The  fact  that  she^ 
purchased  the  property  for  wliich  the  note  was  given  does  not  create  a. 
presumption  tliat  she  was  the  owner,  nor  rebut  the  legal  presumption 
that  it  was  an  acquisition  of  the  community,  for  which  she  is  not  per- 
mitted by  law  to  bind  herself.  ^ 

The  judgment  of  the  court  below  is  clearly  erroneous,  and  it  would  be 
us^ees  to  remand  the  case,  since  there  are  no  allegations  in  the  petition 
under  which  proof  of  liability  could  be  made.  We  will  not  conclude  the 
appeUee,  however,  but  will  afford  her  the  opportunity  to  establish  the 
liability  of  the  defendant,  appellant,  if  she  can  do  do  so,  in  another  suit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed,  and  that  there  be  judgment  of 
non-suit  against  plaintiff,  appellee,  with  costs  in  both  courts. 


No.  6406. 

State  aw  LouisiANA  ex  bbl.  T.  J.  Durant  vs.  the  Boabd  of  Liquidatobs. 

The  aot  of  the  L^srisiatQre  No.  81  of  the  year  1872,  which  abolished  the  Iree-school 
fund,  and  which  ordered  the  bonds  oomposiacr  that  fund  to  bo  sold  by  the  Auditor 
and  Treasurer  of  the  State,  isunoonstitutional,  and  no  property  in  any  of  those- 
bonds  has  been  aoqaired  by  any  purchaser  of  the  bonds,  who  may  have  bought 
them  at  a  sale  made  under  said  act  No.  81. 

4  PPEAL  from  the  Superior  District  Court,  parish  of  Orleana  Lynch, 
JIl  J.  Hornor  &  Benedict,  for  relator  and  appellant  H,  C.  Dibble^ 
Acttng  Attorney  General,  for  appellee. 

The  opinion  of  the  court  was  delivered  by  Spencer,  J. 

Belator  alleges  that  he  is  the  owner  of  three  '*  free-school-  und  bonds,*** 
issued  under  act  (No.  182)  of  the  nineteenth  of  March.  1857,  and  of 
twelve  coupons  due  thereon*  that  he  acquired  said  bonds  by  purchase 
from  the  State,  at  a  sale  thereof  made  by  the  Auditor  and  Treasurer 
under  section  six  of  act  No.  81  of  1872,  and  paid  for  them  with  a  three- 
thoiiBand-doUar  '*  certificate  of  indebtedness,"  issued  to  him  for  profes- 
aioBal  services,  and  duly  registered  as  provided  in  said  a'^t;  that  on  the 
twenty-fourth  of  January,  1874,  the  funding  act  was  passed,  providing^ 
for  the  funding  of  the  outstanding  obligations  of  the  Sta^e;  that  said 
three  bonds  and  coupons  are  part  of  the  obligations  of  the  State  funda- 
ble \mder  said  act;  that  the  said  bonds  are  of  the  class  designated'  as 
doubtful  by  the  supplemental  funding  bill,  act  No.  11  of  1875,  page  110; 
that  the  Board  of  liquidation  refuses  to  fund  them;  wherefore  he  prays 
for  a  mandamus,  which  was  directei  to  issue  ni^. 

The  Funding  Board,  as  cause  why  said  bonds  should  not  bo  fuQde<1 
for,  answer: 
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Fiist — Generally  deny  relator's  allegations. 

Second — Say  the  ocnds  sued  upon  are  not  valid  obUgations  of  the 
8tate  in  the  hands  of  relator;  that  the  act  No.  81  of  1872  is,  so  flar  as  it 
•authorized  the  reissuance  of  the  said  bonds,  void. 

Third — That  the  State  received  no  valid  or  sufficient  consideration 
for  said  bonds,  and  that  the  relator  is  the  first  holder  from  the  State 
^ith  full  notice.* 

Upon  these  issues  the  case  was  tried.  The  court  discharged  the  rule 
•and  refused  the  mandamus,  and  the  relator  {NXMecutes  tUa.  appeal. 

The  testimony  shows  that  the  relator  purchase  these  bonds  at  the 
sale  of  the  "  free-school-fimd  "  bonds,  made  by  the  Auditor  and  Treas- 
urer under  section  six  of  act  No.  81  of  1872,  and  paid  lor  them  by  a 
"*•  oertiicate  of  indeb:edness  "  for  three  thousand  dollars,  issun^d  for  pro- 
fessional services  rendered  the  State  at  Washington,  and  duly  registered 
according  to  the  first  section  of  said  act. 

The  counsel  for  the  board  insist  in  their  brief  that  this  suit  is  prema- 
ture, since  the  supplemental  fimding  act  declares  that  the  board  shall 
not  fund  these  bonds  until  a  final  decree  of  the  Supre  ne  Court  has  es- 
tablished th^ir  validity  and  legaiity;  that  tnis  decree  of  the  Supreme 
Oourt  is  a  condition  precedent  to  the  relator's  right  to  proceed  by  man- 
damus; tnat  the  Miator  should  have  first  brougfit  a  regujar  suit  against 
tne  board  and  established  the  validity  of  his  bonds,  and  then  have  pro- 
ceeded by  mandamus  if  the  ooard  refused  to  fund  them. 

Had  this  objection  been  pleaded  in  limine  there  might  have  be  n  more 
force  in  it. .  But  the  defendants  chose  to  go  to  trial  on  an  answer  which 
put  the  validity  and  fundability  cf  the  bonds  in  relator's  hands  at  issue. 
The  court  must  try  the  issues  presented,  whether  in  the  petition  or  an- 
swer. The  law  abhors  litigation  and  multiplici  y  of  actions.  As  an 
original  proposition  we  see  no  good  reason  why  the  question  of  validity 
of  the  bonds  should  not  be  cumulated  with  a  proceeding  for  mandamus. 
It  would  at  least  save  costs,  diminish  litigation,  and  hasten  results. 

But  there  is  a  more  serious  defense  interposed  to  relator's  demands. 
The  board  alleges  that  the  act  No.  81  of  1872,  directing .  the  sale  of  the 
free-school  bonds  is  void,  as  violative  of  the  act  of  Congress  of  the  fif- 
teenth of  February,  1843,  and  of  article  199  of  the  constitution  of  the 
Btate.  The  act  of  Congress  above  referred  to  provides  (see  act  of  Feb- 
ruary 15, 1813,  5  Stat,  at  Large,  page  600): 

"  That  the  Legislatures  of  Louisiana  and  certain  other  States  be,  and 
they  are  hereby,  authorized  to  provide  by  law  for  the  sile  arid  convey- 
ance in  fee  simple  of  all  or  any  part  of  the  lands  heretofore  reserved 
and  appropriated  by  Congress  for  the  use  of  schools  within  said  States, 
«nd  to  invest  the  money  arising  from  the  sale  thereof  in  some  product' 
i»e  fund,  the  proceeds  '^f  which  shall  be  forever  applied,  under  the 
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direction  of  said  LegislatureB,  to  the  use  and  support  of  schools  within 
the  several  townships  and  districts  of  country  for  which  they  were  ori- 
ginally reserred  and  set  apart,  and  for  no  other  use  or  purpose  what- 
ever; provided  said  land  or  any  part  thereof  shall  in  no  wise  be  sold 
without  the  oonsept  of  the  inhabitants  of  suclj  township  or  district,  to 
be  obtained  in  such  manner  as  the  Legislaures  of  said  States  shall  by 
law  direct;  and  in  the  apportionment  of  the  proceeds  of  said  fund,  each 
township  and  district  shall  be  entitled  to  such  part  thereof,  and  no  more, 
as  shall  have  accrued  from  the  s'un  or  sums  of  money  arising  from  the 
sale  of  the  school  lands  belonging  to  such  township  or  district." 

Section  twD  authorizes  Legislatures  to  protect  school  lands  from  waste 
and  for  leasing  them  when  deemed  inexpedient  to  sell. 

Section  three  provides  that  '*in  case  the  proceeds  acciuing  to  any 
township  or  district  from  said  fund  ehall  be  insufficient  for  the  support 
of  schools  therein,  the  Legislature  is  to  invest  the  same  in  the  mmt  se- 
cure and  produciive  manner,  until  the  fund  becomes  adequate  to  the 
perman^it  maintenance  and  support  of  schools  within  the  same,"  etc. 

The  Legislature,  by  act  No.  321  of  1855,  created  the  "free-school  fund," 
and  declared  that  the  same  '*  shall  be  held  by  the  State  as  a  loan,  and 
«hall  be  and  remain  a  perpetual  fund  to  be  called  the  '  free-school  fund.' " 
The  act  by  its  thirty-second,  thirty-third,  and  thirty-fourth  sections  pro- 
vides  for  the  sale  of  sixteenth  sohool  sections,  and  for  paying  the  proceeds 
into  the  treasury,  and  for  paying  thereon  to  the  townships  six  per  cent 
Interest  according  to  the  act  of  Congress.  Section  thirty-six  provides 
that  "  all  moneys  received  or  to  be  received  as  proceeds  of  sales  of  six- 
teenth sections  and  the  interest  thereon  shall  be  placed  to  the  credit  of 
the  townships  and  the  interest  be  paid  out  as  the  people  thereof  direct" 

The  act  of  the  Legislature  No.  182  of  1857  further  provided  by  its 
first  and  second  sections  for  the  ascertainment  of  the  debt  due  by  the 
State  to  the  free-school  fund,  and  directs  the  issue  of  bonds  of  the  State 
th^^for  by  the  Governor,  payable  in  forty  years,  and  bearing  six  per 
cent  interest,  payable  semi-annually,  said  bonds  to  be  of  the  denomina- 
tion of  one  thousand  dollars.  The  fourth  section  pledges  certain  other 
bonds  and  the  interest  to  accumulate  thereon  as  a  special  trust  fund  for 
redemption  of  these  school-fund  bonds.  Section  eight  declares  that  the 
assets  of  this  free-school  fund  "  shall  be  a  perpetual  fund  in  trust,  never 
to  be  diverted  to  any  other  purpose  than  that  for  which  it  was  and  is 
pledged.  The  interest  accruing  on  said  bonds  shall  first  be  applied  to 
the  payment  of  the  annual  interest  due  to  the  various  townships  in  the 
State,  to  be  ascertained  as  provided  in  section  nine  of  this  act  The 
balMice  of  the  interest  collected  shall  be  placed  in  the  current  school 
fund  and  applied  to  current  school  expenses."  Section  nine  pro%'ides 
for  ascertaining  the  amount  due  the  several  townships,  and  the  mode  of 
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dalGuladBg  aad  paying  the  interest  th^eon.  Section  twelve  provides. 
tbat  all  the  bonds  belongi|)g  to  the  "  free-school  fmid,"  or  which  may 
hereafter  belong  to  it,  shall  be  delivered  to  the  Secreteuy  of  State  and 
State  Treasurer,  and  be  by  them  held  in  joint  custody ,  and  by  them  de- 
livered to  their  suooessors,  who  shall  execute  dupli^-ate  receipts  therefor^ 
one  of  which  shall  be  delivered  to  the  Governor  and  filed  in  the  execu- 
tive offiee. 

The  constitution  of  1868,  article  139,  provides  that  the  assets  of  this. 
'^' free-school  fund  [following  almost  exactly  the  language  of  the  act  of 
1865  (No.  821)  creating  the  fund]  shall  be  held  by  the  State  as  a  loan^ 
'and  shall  be  and  remain  a  perpetual  fund,  on  which  the  State  shall  pay 
an.  annual  interest  of  six  per  cent,  which  interest  «  *  *  shall  be 
applied  to  the  support  of  public  schools,  and  this  appropriation  shall 
remam  inviolate,* 

Does  the  act  No.  81  of  1872  violate  this  provision  of  the  consdtutiojt 
:and  the  provisions  of  the  act  of  Congress  of  the  fifteenth  of  February^ 
1843,  as  carried  into  effect  by  acts  Nos.  321  of  1855  and  1^  of  1857,  of 
'the  liegislature  ? 

The  relator  contends  that  there  is  no  force  in  the  objection  raised 
'under  article  139  of  the  constitution,  that  that  article  in  no  way  forbids 
•the  sale  of  the  particular  bonds  mentioned  in  act  No.  81  of  1872.  That 
article  must  be  construed  with  reference  to  the  act  of  Congrees  and  pre- 
vious acts  of  the  Legislature  above  referred  to.  The  act  of  Congresa 
directs  ihe  Legislature  to  invest  the  proceeds  of  these  school  lands  in 
some  "  producti/e  fund,  the  proceeds  of  which  nhall  be  forever  applied, 
under  the  direction  of  the  Legislature,  to  the  use  and  support  of  schoola 
and  for  no  other  purpose." 

■  The  act  of  the  Legislature  of  1855  organized  the  free-school  fund  and 
pTtovided  for  the  sale  of  the  school  lands  and  the  payment  of  the  pro- 
ceeds into  the  treasury,  and  declared  it  **  shall  be  and  remain  a  perpetual 
•fund  to  be  called  the  free-school  fund." 

The  act  of  1857  provided  for  the  ascertainment  of  the  amount  due  by 
'  the  State  to  this  fund,  and  directed  the  issue  of  State  bonds  therefor  by 
•  the  Governor,  payable  in  forty  years,  with  six  per  cent  interest,  payable 
semi-annually.  The  fourth  section  pledges  certain  bonds  for  the  redemp- 
tion of  these  free-school  bonds,  and  the  eighth  section  declares  that  the 
assets  of  this  free-school  fund  "  shall  be  a  perpetual  fund  hi  trust,  never 
to  be  diverted  to  any  other  purpose,"  and  "  that  the  interest  on  these 
bonds  shall  first  be  applied  to  the  payment  of  the  annual  interest  due 
to  the  various  townships  in  the  State."  Finally,  section  twelve  provides 
special  depositaries  for  these  bonds,  to  wit:  the  Secretary  of  State  and 
the  Treasurer,  who  are  to  hold  them  "  in  joint  custody."  Now.  the  con- 
stitution repeating,  In  almost  the  identical  words,  the  act  of  1855,  creat- 
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log  this  "  free-Bchool  fund,"  provides  that  the  assets  composiBg  said 
fund  *'  shall  be  held  by  the  State  as  a  loan,  and  shall  be  and  remain  a 
perpetiudftmd  *  *  *  the  Interest  of  which  shall  be  applied  to  the 
support  of  public  schools,  and  this  appropriation  shaU  be  inviolate'* 

Does  the  act  No.  81  of  1872  violate  this  act  of  Ck>ngrees  and  the  eon- 
stttution  of  the  State  ?  The  act  of  Gongress  directs  an  investment,  la 
some  "  productive  fund."  The  Legislatures  of  1855  and  1857  carded 
into  ^ect  the  act  of  Congress  by  creating  and  oiganiadng  the  fvee- 
seliool  fund.  The  constitution  in  substance  says  this  fund  "  slwJH  be  aiifl 
remain  a  perpetml  fund.**  The  act  81  of  1872  by  its  third  se«ti#A 
''aboUshee"  this  free-school  fund,  and  transfers  its  assets  to  a  spedaJl 
fund  created  by  it  for  "  redemption  of  the  floating  debt"  By  its  siarth 
section  it  directs  the  Auditor  and  Treasurer  (the  Secretary  of  State  and 
Treasurer  being  the  lawful  joint  custodians)  to  sell  the  bonds  belongiB|^ 
to  this  fund  to  the  highest  bidder  for  currency  or  State  warrants  or  oei- 
tifloatee  of  indebtedness. 

In  our  opinion  this  act  81  of  1872  not  only  violates  the  act  of  Cen- 
grees  and  the  legislation  thereunder  and  the  constitution,  but  was  aai 
act  of  spoliation,  intended  and  designed  to  deplete  the  treasury  of 
every  available  asset  or  fund  in  it  These  school  bonds  were  supposed 
to  be  more  salable  than  Auditor's  warrants  and  certificates  of  indebtr 
edness  with  which  the  State  had  been  deluged;  hence  some  device  te 
get  hold  of  them  had  to  be  concocted,  and  act  81  was  the  result  Sobas 
of  these  bonds  were,  it  appears,  not  even  negotiable;  hence  aet  81  pro- 
vides and  directs  that  in  such  case  the  Auditor  should  indorse  them 
with  words  to  the  effect  that  they  were  hereafter  payable  to  bearer. 

The  interest  of  these  school-fund  bonds  was  pledged  for  the  paymesyl 
of  the  interest  annually  due  to  the  several  townships  for  school  lands 
i^old.  The  third  section  of  act  81,  directing  the  Auditor  to  annually  esti* 
mate  what  would  have  been  due  to  the  free-school  fund,  if  the  same 
had  not  be^i  abolished,  and  to  levy  and  collect  a  tax  to  pay  interest 
thereon,  is  not  a  compliance  with  the  act  of  Congress,  nor  does  it  reHeve 
the  measure  of  the  character  we  have  already  given  it.  We  regard  act- 
81  as  violating  the  faith  and  solemn  pledges  of  the  State,  that  the  State 
quoad  those  bonds  was  and  is  a  mere  trustee,  and  that  the  acts  of  Con- 
gress and  the  legislative  action  thereunder  created  obligations  on  the 
part  of  the  State,  in  favor  of  the  inhabitants  of  the  various  townships 
and  other  beneficiaries,  which  the  State  is  not  at  liberty  "  to  abolish  "  at 
its  pleasure. 

We  therefore  regard  the  sale  of  these  "  free-school  bonds"  held  by  th^ 
relator  to  be  null  and  void,  and  that  he  acquired  no  title  to  them  by 
'^4rtue  of  the  pretended  sale  under  section  six  of  said  act  81. 

The  judgment  of  the  lower  court  discharging  the  rule  nigi,  and  refus- 
ing the  mandamus  is  afiirmed,  ¥dth  costs  in  both  courts. 
6 
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No.  5314. 

~* f!}  A.  BOCHEBEAU  ET  AL.  VS.  WiLLIAM  McC.  JONES  ET  AL. 

I  29     82l  - 

1^^*^   ^1  The  illejiral  cancellation  of  an  official  bond  will  not  release  the  sureties  on  the  bond. 

'  from  their  liability  for  any  official  dellnqaency  of  their  principal. 
*  The  sureties  on  the  official  bond  of  a  notary  public  are  liable  for  any  loss,  or  damage 
caused  by  his  affixinir  his  notarial  paraph  to  any  morti?atfe  note  which  he  knew 
to  be  foriared.    And  anrone  injured  by  his  act,  has  a  riiirhtof  action  on  the  bond 
against  his  sureties. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier,  J. 
C.  E,  Schmidt,  for  plaintiflis  and  appellees.  Willmm  (h'ant,  for  de- 
fendants. 

The  opinion  of  the  court  was  delivered  by  DeBlanc,  J. 

One  of  the  defendants,  William  McC.  Jones,  was,  in  1869,  a  notary 
public  of  the  parish  of  Orleans.  As  such  he  gave  two  bonds,  one  on  the 
twenty-eighth  of  July,  1869,  the  other  on  the  fifteenth  of  August,  1870. 
The  condition  of  each  of  said  bonds  is  "  that  said  Jones  shall  well  and 
faithfully  discharge  and  perform  all  the  duties  incumbent  upon  him  a.s 
a  notary  public,  in  accordance  with  the  laws  of  the  State."  In  substanc^^, 
the  aforesaid  condition  is  that  fixed  by  an  act  of  the  Legislature  ap- 
proved on  the  twelfth  of  March,  1857,  and  which  provides  "  that  the 
notaries  appointed  for  the  parish  of  Orleans  shall  give  bond  in  the  sum 
of  five  thousand  dollars,  subscribed  in  favor  of  the  Governor  of  the 

• 

Btate,  and  conditioned  as  the  law  directs,  for  the  faithful  performance  of 
their  duties." 

The  other  defendants  are  Edward  H.  Wilson  and  the  legal  representa- 
„  tives  of  Samuel  S.  Green,  the  sureties  on  the  bond  furnished  by  Jones 
in  1869. 

The  piaintifCs  have  brought  suit  against  said  defendants  for  91241  31, 
with  five  per  cent  interest  thereon  from  the  thirty-first  of  December, 
1872,  for  this:  They  allege  that  on  the  thirtieth  of  December,  1871,  one 
August  Hoffinan,  by  act  passed  before  said  Jones  as  a  notary,  sold  to 
the  Union  Band  Association  No.  1,  for  twenty-six  hundred  dollars,  the 
property  described  in  said  act.  One  third  of  the  price  was  paid  in  cash; 
.  for  the  bedance  the  association,  through  its  president,  furnished  two 
notes  of  each  ^66  66§,  drawn  and  indorsed  by  said  association.  These 
notes  were  delivered  to  the  vendor,  and  were  in  his  possession  on  the 
day  of  the  trial  of  this  case. 

Between  the  thirtieth  of  December,  1871,  when  tliese  notes  were  fui*- 
nished  by  the  Union  Band  Association,  and  the  third  o^  May,  1872, 
Jones  forged  two  notes  exactly  similar  to  those  drawn  by  said  associa- 
tion in  favor  of  Hoffhian,  and  attached  to  those  foi^eries,  in  red  ink, 
the  following  certificate,  to  wit:  Ne  varietur,  secured  by  moiigage  by  art 
passed  before  vie  and  stamped  three  dollars.    Nexo  Orleans,  December  30, 
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1871.  That  certificate  is  signed  WiUiam  McC,  Jones,  notary  public.  On 
t^e  first  of  May,  1872,  representing  these  notes  as  those  which  had  been 
«ub8cril>ed  by  the  association,  and  which  were  secured  by  the  vendor's 
mortgage  and  privilege,  he  offered  to  sell  them  to  plainUfib,  aware  as  he 
^as  that  they  were  in  the  habit  of  investing  in  mortgage  paper.  Plain- 
tifb'  attorney  was  instructed  to  examine  the  act  of  sale  with  which 
Xhose  notes  were  identified  and  the  title  to  the  property  sold.  This  he 
did,  and  the  report  being  favorable,  plaintifllB  purchased  the  notes  for 
^1707  28,  paid  to  said  Jones  on  the  third  of  May,  1872. 

At  the  maturity  of  the  first  of  said  notes,  with  a  view  of  concealing 
his  fraud  and  his  crime,  Jones  paid  on  account  of  the  same  the  sum  of 
^#422  40,  and  by  misrepresentation  obtained  a  delay  for  the  payment  of 
the  balance.  The  extended  delay  expired,  and  plaintiff  sued  out  execu- 
tory process  to  enforce  payment  of  the  balance  due  to  their  firm  on  the 
discounted  notes,  and  ascertained  then  that  they  held  but  mere  for- 
geries, which  they  were  induced  to  buy  because  they  appeared  to  be 
secured  by  the  vendor's  mortgage  and  privilege,  a  f^t  certified  to  by 
«aid  notary's  signature,  which  was  known  to  plaintifiis. 

Defendants  aver  that  said  plaintiffs  have  no  cause  of  action;  that  the 
"bond  given  by  Jones  and  signed  by  them  in  1869  was  canceled  before  the 
«ct  of  malfeasance  chaiged  against  said  Jones,  by  virtue  of  an  order 
from  C.  C.  Antoine,  then  acting  as  Governor,  on  the  fifteenth  of  Septem- 
ber, 1873,  six  da3rs  after  plaintiffs  had  filed  their  suits  against  defend- 
ants, and  notwithstanding  plaintiffe'  protest  against  the  canceling  of  said 
t>ond,  filed  in  the  office  of  the  Secretary  of  State  within  the  delay  pre- 
scribed by  law.  They  further  contend  in  their  defense  that,  if  the  bond 
of  1869  was  not  annulled  by  the  aforesaid  order,  it  was  superseded  by 
the  bond  executed  in  1870  by  said  Jones  and  other  sureties,  and  they 
relieved  from  all  liability. 

In  May,  1872,  when  Jones  discounted  and  transferred  the  notes  he  had 
forged,  the  bond  of  1869  was  not  and  could  not  have  been  legally  canceled, 
«ad  no  subsequent  cancellation  of  that  bond  could  impair  or  destroy  a 
right  previously  acquired.  At  and  after  the  date  of  the  forgery,  and  at  and 
-after  the  date  of  his  fraudulent  transfer  to  plaintiff,  Jones  was  a  no- 
tary public  of  the  parish  of  Orleans.  There  is  an  admission  that  he 
was  .«*uspended  from  the  exercise  of  his  functions  as  such  on  the  twenty- 
fifth  of  August,  1873,  but  that  suspension  is  not  equivalent  to  the 
vacancy  which  happens  by  the  resignation,  death,  or  dismissal  of  an 
•oificer,  or  by  the  expiration  of  his  term  of  office.  It  is  only  from  the 
date  of  that  vacancy  that  an  application  can  be  made  to  raise  and  annul 
the  officer's  bond,  and  only  from  that  date  that  the  Governor,  is  author- 
ized to  order  a  publication  of  any  such  application.  It  is  useless, 
then,  to  discuss  the  demerits  of  the  course  pursued  in  this  instance  by 
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Jones's  SYiretieB,  the  Secretary  of  Stat^,  and  the  acting  Gk>venK>r.  They 
are  fraugtiit  ^th  the  moAt  patent  and  unjuAtiflable  in^sgukurity;  a  care- 
leBBneas  "v^ch  has  not  an  excuse,  not  a  fkretezt  to  stand  upon.  V.  IL 
S.»  seotk>n  959. 

Was  the  bond  of  1869  superseded  by  that  of  1870,  as  contended  by  ap- 
pellantB  ?  The  reasons  uiged  by  their  able  counsel  are  insufficient,  and-' 
we  hare  looked  in  vain  for  any  in  our  statutes  and  reports  to  support 
that  pretension.  Under  the  former  legislation  the  term  of  office  of  a 
notary  was  fixed  at  four  years,  since  then  that  term  continues  as  long  aa 
he  renews  his  bond  within  the  delay  prescribed  by  law,  and  that  delay 
is  of  five  years.  Therefore  Jones's  bond  of  1869  remained  in  force  imtil. 
at  least  the  twenty-eighth  of  July,  1873,  if  we  measure  that  bond  by  the 
term  of  the  four  years  commission;  otherwise,  until  the  twenty-eightt^ 
of  ^  uly,  1874,  and  it  was  in  May,  1872,  that  he  was  guilty  of  the  offense 
charged  against  him.    V.  R  S.,  sections  2505,  2506. 

If,  within  the  prescribed  delay,  officers  were  allowed  to  give  several 
bonds  instead  of  one,  where  the  validity  and  sufficiency  of  that  one  are 
undisputed,  what  confusion  might  ensue.  They  might,  with  a  considera- 
ble degree  of  impunity,  fail  in  the  dischaige  of  their  duties  or  violate 
their  obligations,  and  as  very  often  the  dates  of  these  omissions  and 
commissions  could  not  be  ascertained  or  made  to  correspond  with  the 
dates  of  either  the  previous  or  ulterior  bonds,  the  sureties  of  the  offender 
could  seldom  be  reached. 

From  the  evidence  on  file  in  regard  to  said  bonds  we  conclude  that 
the  sureties'  right  to  apply  for  the  canceling  of  that  given  in  1869  had 
not  accrued:  that  under  the  circumstances  the  acting  Governor  was 
without  authority  to  issue  even  a  notice  of  their  application;  that  the 
granting  of  said  application  was  unwarranted  in  law,  unwarranted  by 
the  facts;  that  if  said  notice  had  not  been  premature,  the  protest  of 
plaintiifi9  was  ffied  within  the  time  and  at  the  place  indicated  by  law, 
and  that  from  the  date  of  that  protest  the  Governor's  duty  was  to  refer 
the  parties  to  a  court  of  competent  jurisdiction.    Hfe  has  not  done  so,. 

and  the  bond  of  1869  is  neither  canceled  nor  superseded.    V.  R  S.,  sec- 
tion 361. 

The  appellants  have  called  our  attention  to  a  section  of  the  Revised 
Statutes  of  1876,  which  provides  "that  the  notary's  bond  is  for  the 
faithful  performance  of  all  the  duties  required  by  law  toward  all  persons 
who  may  employ  him  in  his  profession  of  notary,"  and  that  the  letter  of 
that  section  excludes  plaintiffo  from  the  list  of  those  who  can  proceed 
on  that  bond,  for  the  reason  that  they  had  not  employed  Jones,  and  he 
waa  not  acting  for  them.  The  answer  to  that  is  that  the  act  of  1857, 
the  only  one  that  applies  to  this  case,  fixes  as  the  broad  and  Intimate 
condition  of  the  notary's  bond,  that  he  shall  faithfully  perform  his  duties 
in  that  capacity. 
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Has  he  complied  with  or  lias  he  violated  that  c^t)tigatioii  ?  We  fuUy 
coneur  in  the  proposition  invoked  by  appellants'  oounael  '*  that  he  did 
not  bind  himself  for  Jones's  good  behavior  as  an  individual."  If,  titen, 
as  a  notary,  fkt>m  the  twenty-eighth  day  of  July,  18^,  when  he  gave  his 
bond,  until  the  thhrd  of  May,  1873,  when  he  stole  the  prieeof  hisfoig^ry, 
he  has  faithfully  performed  his  duties  as  a  notary  ot  the  par&edi  of  Or- 
leans, appellants'  defense  must  prevail. 

In  mfitters  of  sales  on  terms,  whan  notes  are  furnished  by  the  vendor, 
ivhat  is  the  duty  imposed  on  the  notary  ?  He  shall  attest  eaeh  of  tiie 
notes  by  putting  his  name  on  th^,  mentioning  the  date  of  the  act 
from  which  the  mortgage  and  privilege  are  derived,  under  the  pen- 
alty of  damages.  B.  O.  C,  8884.  That  attestation,  the  notary's  name, 
hlB  signature,  those  distinct  and  deceitful  badges  of  simulated  authen- 
Hdty,  are  on  the  face  of  the  cUsoounted  notlas.  The  forgery  is  not  that 
of  an  individuid,  but  of  the  notary;  his  signature  on  those  notes  dis- 
ffuised  and  concealed  the  criminal  flabrication,  justified  the  eonviotion 
of  their  reality,  left  no  room  for  suspicion  and  doubt,  and  was,  as  to  the 
form  and  legal  eiistence  of  those  tnstruments,  the  piinc^Md,  nay,  iSbe 
only  cause  which  induced  an  acceptance  of  their  transfer.  Was  not 
that  forgery  a  violation  of  his  official  duty  ?  If  not,  what  would  amount 
to  or  constitute  such  a  violation  ? 

Had  he  not  attached  his  signature  to  the  attestation  and  his  olQcial 
<»paGity  to  his  signature,  however  guilty  he  would  haire  been,  his  safe- 
Hfis  on  his  bond  would  not  hafv^  been  ves^nstble.  Had  he  dlseounted 
OF  sold  notes  fsorged  by  another  noiary,  or  by  aoy  one  else  but  him- 
self, he  alone  would  have  been  Hable.  Bht,  can  his  sureties  foe  released 
when  liie  evidence  establisbes  beyond  contradlotion  tfan*  It  was  as 
n  notary  he  fmrged  the  notes,  as  a  notary  that  he  fbrged  the  slgnatnfe 
of  the  partioB  to  the  mot,  and  that  It  was  hki  signature  as  a  notary 
that  gars  to  those  notes  that  f&rm,  that  ohavaeter,  without  wfaAeh 
they  couM  not  have  been  oonvsrted  into  moaey  ?  The  sMoneys  nipia- 
senting  appellants  rely  on  dsolalons  of  this  oonrt  re^vted  in  the 
sfatl^  and  irixteenth  Anwiala  Those  deoMons  we  adftere  to.  H  In- 
.t«:<eBted  parties  deposit  funds  with  a  notary  and  he  falls  to  aoeonnt  tor 
those  funds,  his  suistles  are  not  liable;  and  why  f  Because,  as  hisoHlee 
is  net  one  of  deposit,  he  was  trusted  and  received  the  deposit,  not  as  an 
oflkiery  but  as  an  IndlvlduaL  The  doetrine  eited  by  Bulge  is  to  the 
.same  efllBot,  that  in  Scotland  the  sureties  of  mtssfldgoyn  and  notaries,, 
^wlisn  the  latter  act  in  ano^er  «nd  dHterent  tapasity~4br  iastaaee,  the 
Ant  as  agents,  the  othevs  as  town  deilcs — are  not  MiMe  for  their  eirorB 
4md  neglects  in  the  last-meatloned  eiqpaeity,  and  in  8i:q[>poit  of  that  hi- 
<Mnitrovertible  opinion  he  cites  a  maxim. as  andent  as  legislation: 

^  Losqu'on  se  rend  caution  pour  quelqu'un,  rengagement  ne  va  pas 
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au-del&  de  la  somme  ou  de  la  cause  ezprim^;  on  ne  se  rend  pas  non 
plus  responsable  des  dommages  qui  peuvent  nattre  d*unec  ause  etraa-- 
g^re  au  cautionnement." 

We  find  in  Buige,  page  49,  '*  that  the  surety  of  a  public  officer  is  re-- 
sponsible  only  for  those  acts  which  are  done  b^  virtue,  or  under  color^ 
or  by  means  of  the  office  he  holds."    Jones's  forgery,  his  fraud,  was  suc- 
cessful; and  why?    Because  they  were  perpetrated  under  color  and  by 
means  of  the  office  he  held.    His  capacity  and  his  offense  can  not  be- 
asseverated. 

High  and  important  functions  are  intrusted  to ,  notaries;  they  are  iii>- 
vested  with  grave  and  extensive  duties;  they  are  charged  with  the- 
solemn  preparation  of  the  authentic  evidence  of  our  transactions,  or 
last  wills,  of  those  titles  which  pass  from  one  generation  to  another^ 
Their  responsibility  is  as  high  as  their  trust,  and  a  notary  who  officially 
certifies  as  true  what  he  knows  to  be  false  violates  his  duty,  commits  a. 
crime,  forfeits  his  bond,  binds  himself,  and  binds  his  sureties. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  or 
the  lower  court  be  and  it  is  hereby  affirmed  at  appellanta'  costs. 


Dissenting  Opinion. 

Mabb,  J.  I  am  not  able  to  concur  in  the  opinion  of  \he  majority  *>t  th& 
court  just  pronounced  in  this  case. 

I  differ  with  my  brethren  on  a  single  point  only,  and  the  range  of  in- 
quiry is  within  very  narrow  limits,  depending  upon  the  meaning  and 
effect  of  article  3384  (3347)  of  the  Qvil  Code,  which  is  as  foUows: 

"Every  notary  before  whom  an  act  shall  have  been  passed  by  which 
notes  to  order  have  been  given  for  the  payment  of  a  debt  bearing  a  privi>- 
lege  or  mortgage,  shall  attest  each  of  the  notes  by  putting  his  name  oa 
them,  mentioning  the  date  of  the  act  from  which  the  privilege  or  mort- 
gage is  derived,  under  the  penalty  of  damages." 

An  act  of  sale  was  passed  before  Jones,  a  notary,  and  two  notes  wer& 
given  for  the  deferred  payments  of  the  price,  bearing  vendor's  mortgage^ 
It  was  the  official  duty  of  Jones  to  paraph  these  notes,  and  if  he  had 
failed  to  do  so  he  would  have  been  liable  in  damages.  He  did  all  with 
respect  to  these  two  notes  that  the  law,  that  his  official  duty,  required.. 
He  chose  to  do  something  mora  After  his  entire  official  duty  with  re>- 
spect  to  these  two  notes  had  been  performed,  he  made  two  other  notes,, 
exaotiy  the  counterpart  of  the  two  real  notes.  He  forged  the  signature- 
of  the  maker  and  indorser.  He  paraphed  these  forgeries,  just  as  he  had 
paraphed  the  two  real  notes,  and  he  sold  these  forged  notes  to  Roche> 
reau  &  Co. 
.    Rochereau  &  Co.  took  these  forced  notes  on  the  faith  (A  the  parish  oT 


NEW  ORLEANS,  FEBRUABY,  1877.  97 


Bochereau  vs.  Jones. 


Jones,  and.  when  the  forgery  ¥raa  discovered  they  sued  Jones  and  the 
sureties  on  his  official  bond.  The  condition  of  the  bond  is  that  Joncp 
sliall  *'  well  and  faithfully  discharge  and  perform  all  the  duties  incum- 
bent upon  him  as  a  notary  public,  in  and  for  the  parish  of  Orleans,  in  ac- 
cordance with  the  laws  of  the  State  of  Louisiana." 

No  complaint  is  made  that  Jones  did  not  do  all  that  the  law  and  duty 
required  of  him  touching  the  act  and  the  two  genuine  notes,  and  when 
he  foiged  two  other  notes,  and  put  his  paraph  upon  them,  he  was  not 
doing  any  act  required  of  him  by  law,  he  was  not  in  the  perfonnance 
of  any  duty,  he  was  simply  committing  a  crime  which  the  law  forbids 
and  punishes. 

The  act  of  1857  requires  notaries  to  give  bond  for  "the  faithful  per- 
formance of  their  duties.''  R  S.  of  1870,  sec.  2521.  Section  2503  of  the 
Reviaed  Statutes  directs  that  the  condition  of  the  notary's  bond  shall  l>e 
for  '*  the  faithful  performance  of  all  duties  required  by  law  toward  SiLL 
persons  who  may  employ  him  in  his  profession  of  notary."  The  condi- 
tion of  the  bond  differs  from  that  prescribed  in  this  section,  but  the  en- 
actment is  a  correct  exposition  of  the  intention  of  the  Legislature  witi^i 
respect  to  the  liability  of  the  sureties  of  the  notary.  They  are  apswer^ 
ble  to  those  who  employ  the  notary  in  his  profession  for  his  failure  to 
perform  his  professional  duty. 

Rochereau  &  Go.  did  not  employ  Jones.  The  parties  to  the  act  of  sale 
employed  him,  and  he  performed  his  entire  duty  to  them.  He  committed 
a  crime,  ajid  defrauded  persons  who  had  not  employed  him  in  his  pro 
lessipn  as  notary,  which  his  position  as  notary  enabled  him  to  do,  and 
Rochereau  &  Co.  were  the  victims.  In  all  this  criminal  conduct  he  did  not 
fail  to  perform  his  official  duty  toward  any  person  who  had  employed 
him  in  his  profession.  He  simply  violated  his  duty  as  a  citizen  by  com- 
mitting a  crime  against  the  peace  and  dignity  of  the  State. 

Davis  vs.  Biirham,  1  An.  528,  it  seems  to  me,  does  not  authorize  the 
interpretation  which  has  been  put  upon  it  Barbam  was  sheriff  of  More- 
house parish.  Davis  had  obtcdned  a  judgment  against  Hall,  and  an  exe- 
cution was  issued  upon  that  judgment,  and  was  put  into  the  hands  of 
Barham,  to  be  levied  upon  certain  slaves,  the  property  of  Hall,  and  in  his 
possession.  Barham  had  ample  time  to  levy  on  the  slaves.  Instead  of 
doing  this,  which  his  official  duty  required,  he  sent  word  to  Hall  to  gc^ 
the  slaves  out  of  the  way  before  a  certain  hour,  or.  he  would  be  at  his 
house  at  that  hour  to  make  the  levy.  Hall  took  the  slaves  into  the  State 
of  Arkansas,  and  when  Barhetm  anived  at  his  house  with  the  writ  the 
property  was  beyond  his  reach,  as  Barham  intended  and  arranged  bet- 
forehand.  Failing  to  make  his  debt,  Davis  sued  Barham  and  his  sure- 
ties, and  they  were  held  liable. 

The  difference  between  that  case  and  this  is  manifest.    Barham,  ha 
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ilbe&rrit,  had  reoeired  the  writ.  He  knew  where  the  property  was;  it  was 
-WMbJn  his  reach.  H,  histead  of  sending  a  messenger  to  Hall  warning' 
Mm  to  remove  his  property,  he  had  gone  with  the  writ,  he  would  have 
temd  and  have  levied  on  the  slaves.  It  was  a  dear  ease  of  f^ore  on 
hi9  part  to  perform  an  official  duty  whidi  it  was  perfectly  in  his  power 
to  h»ve  performed,  and  which  he  wfllfully  and  purposely  ftdled  to  per- 
*hrm,  simply  because  he  did  not  choose  and  did  not  intend  to  perform  it. 
Hie  and  his  sureties  were  not  held  liable  for  a  wrongful  act  not  pertain- 
ing te  his  official  duty,  for  doing  something  which  the  law  prohll^ts  and 
vanishes  as  a  crime,  but  for  not  doing  what  the  law  specic^y  required 
him  to  do,  which  he  simply  refused  to  do,  and  which  he  placed  it  out  of 
Ills  power  to  do,  when  the  performance  was  perfectly  within  his  power. 

The  law  does  not  require,  nor  does  it  authoriae,  the  notary  to  pare^h 
«4>tes  generally.  It  is  not  his  business  to  paraph  any  and  aU  notes,  ffis 
4«ty  and  power  in  this  respect  are  restricted  to  notes  which  are  to  be 
lilentifled  with  acts  passed  before. hkn,  stipulating  a  privilege  or  mort- 
gage. Tills  means  real,  genuine  notes,  not  forgeries,  which  are  only  the 
Mse  semblance  of  notes.  The  law  requires  no  official  act  of  the  notary 
temohbg  foiged  notes,  and  all  that  Jones  did  with  respect  to  these  for- 
ifsries  was  entirely  unofficial,  a  gross  fraud  and  crime,  for  which  his 
sureties,  in  my  opinion,  are  not  amenable. 

'  -f  Mfor  with  the  ol^er  members  of  the  court  with  reluctance.  I  dis- 
%rmtt  the  correctness  of  my  own  opinions  in  opposition  to  theirs,  but 
"wMi  a  dtoar  conviction  that  ^le  official  bond  of  the  notary  extends  to 
•ecnres  nothing  more  than  the  performance  of  the  official  duties  im- 
xipcm  him  by  law,  and  that  the  crime  and  fraud  of  Jones  in  this 
^eaae  were  wh<Hly  outeide  of  any  duty  pertaining  to  Ms  profession  as 
voitery,  I  am  consUained  to  put  upon  record  the  reasons  upon  which  my 
conclusions  are  based. 


20    88  No.  8^1. 

47  1464, 

29    88,       *  A.  B.  Miller  vs.  D.  C.  Chandler. 

52  1001 

20     88       "On  the  trial  of  «  rule  to  dissolve  an  attaolineiit.  the  tr«th  of  all  the  allegiitions  ol  th« 

■109   548  petition  can  not  be  iaauired  i&to.  as  that  would  be  trying  the  case  on  the  merits. 

29     gg;       "iVIiere  the  afldavtt  for  an  attachment  att€«ts  the  truth  of  all  the  allegations  of  th^ 

fl28     06|  poiitian,  and  Hie  petition  sets  forth  the  non-residenee  of  the  def endaat,  and  a 

oaus«  of  action,  the  affidavit  is  sufficient. 
The  amount  of  an  attachment  bond  must  exceed  by  one-half,  the  sum  demanded. 
Xo  oorreceteii,  or  altentions  of  a  judgment  can  he  made  by  tlie  court  ex  yrayrfo  mMtm, 
after  the  judgment  has  been  entered  on  the  minutes,  except  such  as  are  mesely 
clerical,  or  rectify  errors  of  calculation.    No  change  in  the  substance  of  a  Judg- 
ment oan  be  made,  save  by  means  of  another  formal  decree,  rendered  after  a  sew 
trial  of  the  case. 
Paying  an  employee  a  certain  portion  of  the  profits  of  a  busln'^H,  in  compensation 
of 'b^.8  fl«5rvice8.  does  not  make  him  a  partner  of  the  employe:*. 
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A  oeitiflcMite  of  dlochavffe  ta  baRkraptof ,  made  aooordinir  to  the  f ormB  preecrlb^d  In 
the  bankrupt  act,  is  receivable  .n  evidence  before  any  court,  to  prove  the  fact  of 
the  dischanre.  and  its  regularity. 

A  diaehaive  In  bankruptcy  Is  a  complete  bar  to  any  suH  l^ougrht  acrainst  a  bankrupt 
In  a  Btite  eoart  to  enforce  a  detA  which  has  been  extioff uished  by  that  discharge. 

1  PPEAL  from  the  Pourth  District  Court,  parish  of  Orleans.    Th^ard, 
J\.  J.    ^tys  &  Neio,  for  pli^ntfff  and  appeUee.    B.  Sgan,  for  defendant 

The  opinion  of  the  court  was  delivered  by  Mabb,  J. 

This  suit  was  brought  to  reoover  a  sum  alleged  to  be  due  to  plahittff 
by  defendant  for  his  servioes  as  captain  of  defendant's  steamboi^  Wel- 
-oome.  The  petition  charges  that  the  defendant  employed  phdntiir  ai^d 
agreed  to  give  him  one-tnird  of  the  eainings  of  the  boat  fbr  his  servioes. 

On  the  usual  aflidayit,  process  of  attachment  was  issued  agal&st  the 
property  of  defendant,  who  resided  in  the  State  of  Arkansas,  and  the 
property  attached  was  released  on  bond. 

Defendant  moved  to  set  aside  the  atlachmevit  on  the  gioands  — 

IFirst-— That  the  affidavit  Is  not  true. 

Second — ^That  the  affidavit  is  insufficient,  and  does  not  josllly  tbe 
teufaig  of  the  writ. 

Tliird — ^That  the  security  <mi  the  attachment  bond  is  not  good  and  sol- 
vent, or  such  as  the  law  requires. 

Fourth— That  Itie  bond  is  irregular  in  form,  and  not  suAelentin 
amount. 

First — All  the  traversable  allegations  of  the  petition,  sKcept  that  whidi 
tjhatges  that  the  defendant  Is  a  non-resident,  go  to  the  meilto.  The  de- 
fondaat  might,  <m  a  nrie,  put  that  aHegatlon  at  issue,  and  migbt  have 
the  attachment  dissolved,  by  p|t>vliig  that  he  restdes-ln  «he  Slate.  But 
it  would  be  necessary  for  him  speeially  todetiy  the  atteged  mon*realdenee; 
and  tlie  burden  would  be  upon  liim  to  disprove  that  alisgatloii.  The 
general  statement  that  the  affidavit  is  not  true  where,  aS  in  this  case,  ail 
Hie  allegations  of  the  petition  are  swom*to,  is  neitiier  more  nor  less  than 
a  general  denial,  and  ike  defendant  can  not,  on  a  ndeto  showetMSs  iviiy 
the  attachment  should  not  be  <Ussolved,  put  fllahitiff  on  the  pc^oof  of  his 
ease,  or  enter  into  any  inquiry  as  to  the  meiits. 

Second— The  petition  sets  out  deady  and  disdnetly  a  oause  at  action  ^ 
«r  eontractu  a  debt  alleged  to  be  due  to  j^aisftiir  by  defendant,  and  it 
tdiaiges  Hiat  defiendant  is  a  non-resident.  The  afRdavIt  is  that  **all  the 
allegations  of  the  foregoing  petition  are  true.**  There  eaa  be  no  qiiestion 
as  talte  sufBci«[icy  of  this  affidavit  to  autiioiise  the  order,  and  to  main- 
tain the  writ  of  spttaehmeat. 

Third — ^The  surety  in  the  attachment  bond  swore  that  he  resided  in 
the  city  of  New  Orleans,  and  that  be  ^as  iroitii  more  tkan  tb»  amount 
of  the  bond.  There  is  room  for  sqspialcii  Uiat  he  was  msrely  a  U/mpo- 
rary  sojourner  in  the  State;  but  his  testimony,  not  contradicted,  shows 
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that  he  had  the  requUite  quatifleatioDB,  reeldenoe  and  pecuniary  BuiB* 
dency. 

Fourth — The  bond  ie  hi  the  usual  form,  and  the  amount  is  four  thou- 
sand dollars.  The  amount  sued  for  is  92149,  with  interest  from  judicial 
demand.  The  law  requires  a  bond  exceeding  by  one-half  the  aaK>unt 
sued  for,  and  a  bond  for  88200  would  have  been  ample  in  this  case. 

The  defendant  excepted  to  the  suit  on  several  grounds,  all  of  which 
were  referred  to  and  were  tried  with  the  merits. 

First— That  the  petition  discloses  no  cause  of  action ;  because  the 
plaintiff  alleges  a  partnership  ;  and  he  can  sue  only  for  a  liquidation  and 
settlement  of  that  partnership,  not  for  any  particular  amoimt,  as  claimed 
in  the  petition. 

Second — ^That,  before  this  suit  was  brought,  defendant  had  been  made 
garnishee  in  a  suit  in  Arkansas  in  which  plaintiff,  Miller,  was  defendant,, 
and  in  which  judgment  had  been  rendered  against  Miller  for  94050;  and 
that  any  claim  or  demand  which  Miller  might  have  against  defendant 
had  been  seized  by  that  garnishment. 

On  the  merits  defendant  answered  that  he  had  employed  Miller  as 
captain,  and  agreed  to  allow  him  one-third  of  the  net  profits  of  the  boat, 
after  deducting  two  thousand  dollars  per  month  for  the  charter ;  that 
plaintiff  had  served  under-  that  agreement  from  the  third  of  December^ 
1869,  to  some  time  in  January,  1870,  and  that  during  that  time  he  had 
drawn  81001  12. 

Defendant  also  pleads  that  he  is  holder  and  owner^of  the  note  of 
plabitiff  for  93639,  dated  the  thirty-first  of  May,  1866,  payable  on  de- 
mand ;  and  he  claims,  in  reconvention,  the  amount  of  that  note  with 
interest  from  the  thirty-first  of  May,  1866;  and  such  further  sum  as  may 
be  found,  on  settlement  of  the  accounts  of  the  boat,  to  have  been  over- 
drawn by  plaintiff. 

Plaintifif  pleads,  so  far  as  the  note  is  cx>ncerned,  the  discharge  In 
bankruptcy  granted  to  him  by  the  Supreme  Ck)urt  of  the  District  of 
Utah,  and  files  the  certificate,  which  is  dated  the4;weiity-secoiid,of  July, 
1869,  and  relates  back  to  the  thirty-first  of  December,  1868,  tlie  date  pf 
the  filing  of  the  petition  for  adjudication. 

The  proof  shows  that  plaintiff  received  at  different  times  from  the 
clerk  of  the  boat  91001  12,  and  that  he  had  returned  seven  hundred 
dollars,  leaving  9301  12  to  be  accounted  for  by  him. 

It  was  proven  that  the  proceedings  in  garnishment  were  discharged  by 
judgment  of  the  Circuit  Court  in  Arkansas  on  th«  fifteenth  of  December, 
1870. 

It  was  also  proven  that  plaintiff  remained  on  the  Welcome,  imder  his 
agreement  with  defendant,  four  trips,  and  that  the  boat  paid  for  loss 
and  damage  on  fifty-six  bales  of  cotton,  and  three  bales  short  delivery. 
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in  consequence  of  which  the  profits  on  the  four  trips  were  reduced  to 
9211. 

The  case  was  tried  and  submitted  on  the  fourth  of  May,  1S71;  and  on 
the  ninth  of  May,  for  reasons  orally  assigned,  judgm^it  was  entered 
rejecting  the  demand  of  the  plaintiff,  and  the  reconventional  demand  of 
defendant  The  next  day  the  court,  ex  propria  nwtu,  ordered  that  "  the 
judgment  entered  yesterday  be  annulled  and  made  of  no  effect,  as  having 
been  entered  erroneously;"  and,  immediately,  *'  for  reasons  orally  as- 
signed in  open  court,"  judgment  was  rendered  and  entered  in  favor  of 
plaintiff  for  $1289  85,  with  interest  and  costs,  and  privilege  on  the  prop- 
erty attached  ;  and  dismissing  the  reconventional  demand. 

After  an  ineffectual  motion  for  a  new  trial,  defendant  took  a  suspen- 
aive  appeal. 

It  seems  to  us  the  judge  of  the  court  below  proceeded  very  irregularly. 
After  having  rendered  judgment  in  open  court,  and  having  it  entered 
on  the  minutes,  the  judge  might,  indeed,  have  corrected  a  mere  clerical 
error,  or  a  mistake  in  calculation,  but  to  set  aside  a  judgment  rejecting^ 
the  demand  of  plaintilT,  ex  propria  matu,  and  to  render  a  judgment,  im- 
mediately, in  favor  of  plaintiff  for  a  spedfled  sum,  with  privilege  on  the 
property  of  defendant,  thus  changing  the  entire  substance  and  effect  of 
the  judgment  first  rendered  and  entered,  seems  to  us  most  extraordi- 
nary, and  in  excess  of  judicial  authority;  and  we  consider  this  action  of 
the  judge  so  plainly  against  the  letter  of  the  law  that  we  can  not  give  it 
the  apparent  section  of  our  silence,  nor  incur  the  risk  of  allowing  it  to 
become  a  precedent. 

The  Code  of  Practice,  article  547,  provides  that  judgments  may  be 
amended  by  the  court,  until  after  having  been  signed — 

First — To  alter  the  phraseology,  but  mot  the  substance. 

Second — ^To  correct  errors  of  calculation,  if  more  have  been  given 
than  was  demanded,  or  if  the  party  in  whose  favor  the  judgment  was. 
given  had  been  ordered  to  pay  the  costs. 

"  Except  in  the  oases  above  provided,  courts  can  not  alter  their  judg- 
ments; but  they  may  ex  officio  direct  a  new  trial  in  order  to  revise  their 
judgments." 

When  the  judge  discovered,  as  it  seems  he  must  have  done  on  the 
reading  of  the  minutes  the  next  morning,  that  the  judgment  entered 
was  not  that  which  he  had  intended  to  render,  it  was  his  duty  to  have 
ordered,  ex  officio,  a  new  trial,  and  to  have  had  counsel  of  both  parties 
notified.  The  course  which  the  judge  pmrsued  in  this  case  was  mani- 
feetiy  in  violation  of  the  law  as  laid  down  in  the  Code  of  Practice;  and 
it  shows  the  importance  of  requiring  the  judges  to  assign  in  writing  the 
reasons  for  their  judgments,  with  reference  to  the  law  on  which  they 
are  based,  when  that  is  practicable. 
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Defendant'8  couosel  was  mistaken  in  supposing  that  plaintiff  alleged 
a  partnership;  there  was  no  partnership  between  him  and  defendant. 
«nd  tbe  agreement  that  an-  employee  shall  reeeive  a  certain  part  ef  the 
proflts  as.  compensation  for  his  services,  does  not  mak,e  him  a  :partDer, 
even  as  to  third  persons,  muchllssa  with  respect  to'his  employer.   '    • 

The  garnishment  having  .been  disposed  of  some  months  b^ore  the 
triall  both  the  causes  of  exception  to  the  suit  were  properiy  disregarded. 
Defendant  took  three  bills  of  exception,  one  of  which  only  requires  any 
notice  at  our  hands,  and  that  is  the  one  taken  to  the  ruling  of  the  court 
in  admitting  in  evidence  the  certificate  of  dischaige  in  bankruptcy. 
Defendant  insisted  that  it  should  be  authenticated  as  prescribed  by  tbe 
act  of  Congress  of  1790.  This  act  relates  to  the  authentication  of  the 
records  and  proceedings  of  the  courts  of  the  several  States;  and  it  pre- 
scribes a  form  of  authentication  which  is  obligatory  throughout  the 
United  States;  that  is,  where  the  mode  of  authentication  presented  by 
that  act  is  observed,  every  court  in  every  State  is  compiled  to  adnnlt 
tbe  proof  as  suffideiit  But  this  act  does  net  relate  to  proceedings  in 
the  Federal  Courts,  nor  does  it  foibid  any  State  to  admit  ih  its  courts 
proof  and  authentication  ei  the  records  and  proceedings  in  the  courts 
of  the  other  States  different  from  that  prescribed  by  the  act. 

The  bankrupt  act  preserlbes  the  form  cf  the  certiftoate  of  discharge, 
section  82,  Revised  Statutes,  section  5115,  and  sectton  d4,  Benrised  Statutes, 
section  5119,  provides  that  the  discharge  *'  may  be  pleaded  by  a  simple 
averment  that  on  the  day  of  its  date  su<^  discharge  waK  granted  to  the 
bankrupt,  setting  a  full  copy  of  the  same  forth  in  its  terms  as  a  fM  and 
complete  bar,  etc.,  and  "the  certiftcnte  ^aU  be  conclusive  evidenee  hi 
Javor  of  8iwh  bankrupt  of  the  fact  and  re^larity  of  such  discharge.'* 

The  plea  of  the  dischaige  in  bankruptcy  in  tMs  ease  is  in  exact  con- 
formity with  the  bankrupt  law,  section  84,  and  the  certificate  is  slgnc^i 
by  the  Chief  Justice,  attested  by  the  derk,  and  has  attached  to  it  tiie 
seal  of  the  court.  That  which  was  presented  to  the  court  below  as 
proof  of  the  discharge  hi  bankruptcy,  and  hi  support  of  the  plea,  is 
predady  that  which  the  baninrupt  act  prescribes,  and  wbMi  it  deohuss 
shall  be  conclusive  evidence  of  the  fact  and  regularity  of  the  discharge. 

We  tliink  HbeA,  a  certtflcate  of  dls4^arge  in  bankruptcy,  signed  by  the 
Judge,  attested  by  Ihe  clerk,  under  the  seal  of  the  court,  is  not  only 
safficftently  atithcRticated,  hut  that  It  is  precisely  the  means  by  vrhicfti 
the  bankrupt  is  to  prove  and  to  tiave  the  benefit  of  his  i&Kdiaige. 

Congress  has  exclusive  control  of  this  whole  subject  matter,  and  Its 
legislation  is  the  paramount  law.  It  1b  not  competent  for  any  court 
within  the  territorial  Umits  of  the  United  States  to  require  any  other 
proof  of  the  discharge  than  that  which  the  act  of  Congress  declares 
ahall  be  conclum'e  evidence;  nor  to  refuse  to  give  to  that  evidence  and 
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to  the  cUflcharge  th^  eifecst'of  a  complete  bar  to  all  the  debts  aad  de- 
mands faOing  within  the  scope  of  the  discharge.  >  , 

The  liability  of  plaintiff  on  the  note  pleaded  in  reconventioQ  Ib  ec«a- 
pietely  and  forever  barted  by  the  plea  and  proof  of  his  dischasge  m: 
baaicniptoy.  He  is  entitled  to  one*third  of  the  $211  net  profits  earned 
while  he  was  in  the  employ  of  defendant;  and  he  is  accountable  for  the 
balance  drawn  by  him  on  account,  $301  12;  that  is,  he  is  to  be  ehaiged 
with  $801  12^  and  to  be  credited  with  one-third  of  $211;  vis.,  $70  34, 
leaving  a  balance  agafaiet  him  of  $290  78,  for  which  defendant  is  entitled 
to  jttdgtt^at,  with  interest  from  judicial  demand,  eighteenth  March^ 

1870.  :      ' 

It  Is  ther^ore  ord^^d,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  aanulled,  and,  proceeding  to  render  such 
judgment  as  the  court  below  ^oidd  have  rendered,  it  is  further 
ovdered,  adjudged)  and  decreed  that  the  demand  of  plaints  bgainst  the 
defendant  be  rejected;  that  the  reconveutional  demand  of  defendant 
against  plainttfT  for  the  amount  of  the  hote  for  $3039,  with  interest  from 
the  thirty-firBt  May,  1866,  its  date,  be  also  rejected;  and  that  on  the 
remainder  of  the  reoonVentional  demand  there  be  judgment  in  favor  of 
the  defendant  appellant  David  W.  Chandler  against  the  plaintiff  appel- 
lee Andrew  B.  Miller,  for  the  sum  of  $230  78,  with  interest  at  the  rate  of 
five  per  cent  per  annum  from  eighteenth  March,  1870,  until  paid,  and 
costs  in  both  courts. 


No.  3941. 

« 

Summers  &  Brannims  vs.  J.  S.  Clark. 

If  an  importer  of  foreiflrn  uroods  has  so  ffravely  violated  the  revenue  laws  of  the 
United  Stales  aa  to  render  the  gooda  liable  to  oonflaeation.and  hlmaelf  obnoxioua 
to  the  penalties  of  his  act.  prescribed  by  said  laws,  he  will  become  liable  to  any 
innocent  purchaser  of  those  ffoods.for  whatever  sums  the  purchaser  may  have  to 
pay  the  eovemment.  in  order  to  com  promise  the  suit  to  oonflscate  the  goods ;  and 
for  all  necessary  expenses  incurred  by  such  purchaser,  in  effecting  the  compro- 
mise. Such  a  compromise  inures  to  the  direct  relief  of  the  importer,  which 
makes  the  latter  liable  for  whatever  the  compromise  has  cost  the  former. 

Where,  by  the  terms  of  the  United  States  revenue  law,  the  penalty  of  its  violation  is 
the  forfeiture  of  the  goods  without  alternative,  then  the  property  in  said  goods 
vests  at  once  in  the  government,  and  no  purchaser  of  said  goods,  however  inno- 
oent,  can  acquire  any  title  to  them.  They  remain  liable  to  seisure  and  confisca- 
tion, wherever  found.  • 

4  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Oooley,  J. 
Jl  Labatt  4&  Anmi  and  Hudson  &  Fmtn^  for  plaintifib  and  appeliants. 
jBiiKiH^^  &  Hiighes  and  William  H,  Hvmt,  for  defendant. 
The  opinion  of  the  court,  on  the  original  hearing,  was  delivered  by 
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MoBGAN,  J.,  on  the  rehearing  by  Mabb,  J.,  and  the  application  for  a  second 
rehearing  by  Manning,  C.  J. 

Section  fifty  of  the  acts  of  1799,  approved  second  of  March,  (United 
States  Statutes  at  Large  p.  665)  provides  that  if  any  goods  brought  in 
any  ship  or  vessel,  from  any  foreign  port,  shall  be  unladen,  between  the 
setting  and  the  rising  of  the  sun,  except  by  special  license  from  l^e  col- 
lec^r  of  the  port,  the  goods  shall  become  forfeited. 

Section  three  of  the  act  approved  sixth  of  August,  1846,  provides  that 
if  any  warehoused  good^  shall  be  fraudulently  concealed  in  or  removed 
from  any  public  or  private  warehouse,  the  same  shall  be  forfeited  to  the 
United  States. 

Section  four  of  the  act  of  eighteenth  of  July,  1866,  provides  that  if  any 
person  shall  fraudulently  or  knmmngly  import,  or  shall  receive^  conceal, 
buy,  sell,  or  in  any  manner  f^ilitate  the  transportation,  concealment,  or 
sale  of  such  goods,  knowing  the  same  to  have  been  imported  contrary  to 
law,  such  goods  shall  be  forfeited. 

On  the  twenty-fourth  of  May,  1869,  the  collector  of  the  port  of  Louis- 
ville seized  1089  ban^ls  and  254  packages  of  sugar  as  having  been  brought 
into  the  United  States  in  contravention  of  the  laws  above  quoted,  and 
the  United  States  attorney  libeled  the  same,  and  asked  for  the  condemna- 
tion of  the  property.  In  whose  hands  the  sugars  were  -seized  does  not 
appear. 

Plaintiffs,  who  reside  in  Louisville,  aver  that  the  sugars  in  question 
were  shipped  to  them  by  H.  N.  Soria  &  Co.,  of  New  Orleans,  and  that 
they  were  sold  by  them  (plaintifEs.)  That  the  sugars  were  for  a  long 
time  in  danger  of  being  confiscated;  that  the  persons  to  whom  they  had 
sold  them,  and  in  whose  possession  they  were  when  seized,  were  innocent 
v^idees,  and  that  they  (plaintiffs)  were  bound  to  "  stand  by  them  "  and 
protect  them  from  loss,  which  they  did.  They  aver  tliat  after  great  ex- 
ertions they  succeeded  in  effecting  a  compromise  with  the  government, 
to  accomplish  which  they  were  obliged  to  pay,  and  did  pay,  in  duties, 
costs,  expenses,  and  charges,  $11,041  41. 

They  then  aver  that  H.  N.  Soria  &  Co.  were  merely  the  agents  of  James 
S.  CJlark,  the  defendant,  who,  they  allege,  was  the  real  owner  of  the  sugars, 
and  that  he  merely  used  Soria  &  Co.  to  carry  out  his  designs.  They 
aver  that  if  they  had  not  compromised  with  the  government  the  sugars 
would  have  been  confiscated.  They  say  that  they  deemed  it  in  the  best 
interest  of  all  parties  to  make  the  compromise,  and  that,  as  negotiorum 
gestoreSy  they  did  so.  They  pray  for  judgment  against  the  defendant  in 
the  sum  claimed,  as  above  set  forth. 

The  action,  therefore,  is  one  instituted  by  a  negotiorum  gestor  for  the 
reimbursement  of  money  spent  by  him  in  the  interest  of  his  principal. 
Primarily,  whose  interests  were  the  plaintiffs  protecting  when  they  made 
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the  alleged  compromise?  Evidently,  the  partieB  in  whose  hands  the 
sugar  was  seized,  for  it  was  their  property,  and  it  was  they  who  were  in 
danger  of  loss. 

Whose  interest  did  they  represent,  in  the  second  place?  Their  own, 
because  they  allege  that  if  the  sugars  had  been  condemned  they  would 
have  been  obliged  to  make  good  the  loss  to  the  holders  thereof,  their 
vendeea 

But  they  say  that  Clark  committed  the  fraud;  that  Clark  shipped  the 
sugars  to  them;  that  they  sold  them  to  third  parties;  that  without  the 
compromise  the  sugars  would  have  been  condemned,  in  which  event 
they,  innocent  venders,  would  have  had  to  shoulder  the  burden  of  their 
innnocent  vendees,  and  that  Clark  who  perpetrated  the  alleged  fraud 
upon  the  government  and  procured  them  to  pass  off  the  property  is 
bound  to  reimburse  them  what  they  paid  to  prevent  the  loss  attaching 
to  their  vendees. 

A  negoticriim  gestor  is  one  who  spontaneously  and  without  authority 
undertakes  to  act  for  another  during  his  absence  in  his  affairs.  Bou- 
vier's  Law  Dictionary,  vol.  2,  p  170.  His  agency  springs  from  an  emer- 
gency, and  his  action  is  taken  on  the  spur  ot  the  moment.  The  action 
must  be  intended  to  benefit  the  person  in  whose  favor  the  action  is 
taken,  and  must  benefit  him.  In  this  event  he  is  responsible  for  the 
expenses  incurred  by  his  self-constituted  agent.  Now  the  plaintifb  were 
not  the  agents  of  Clark  when  the  compromise  was  effected.  The  com- 
promise was  not  effected  in  his  name.  Their  connection  with  Clark 
ceased  when  they  disposed  of  the  sugar  shipped  by  Soria  &  Co.  to  them, 
assuming  Clark  to  have  been  the  owner  thereof,  and  their  returns 
thereof  had  been  made  and  acknowledged.  If  they  acted  for  him  in 
regard  to  the  compromise  it  was  not  because  of  any  contract  between 
them,  or  from  any  obligation  under  which  they  rested,  but  it  was  in 
what  they  supposed  to  be  the  interest  of  the  defendant. 

The  plaintiffe  reside,  as  we  have  seen,  in  Louisville.  The  defendant 
resides  in  New  Orleans.  Between  the  two  cities  there  is  rapid  communi- 
cation by  rail,  and  almost  instantaneous  communication  by  telegraph. 
When  the  sugars  were  seized  by  the  government,  communication  be- 
tween the  two  places  was  not  interrupted.  Some  ten  months  Intervened 
between  the  date  of  the  seizure  of  the  sugars  and  the  compromise,  and 
although  it  appears  that  one  of  the  plalntifb  was  once  in  this  city,  and 
although  they  had  sent  counsel  here  from  Louisville  to  examine  into  the 
facts  upon  which  the  libel  was  based,  no  demand  whatever  was  made 
upon  Clark,  and  no  call  was  made  upon  him  to  defend  the  suits  or  pro- 
cure the  release  of  the  property  libeled.  The  compromise,  therefore,  was 
the  voluntary  act  of  the  plaintiflls,  and  made  without  reference  to  Clark. 
They  certainly  had  no  power  to  spend  his  money  in  that  way  without  his 
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oonsent,  when  they  oould  have  notified  him  of  the  danger  he  was  in,  and 
at  least  called  upon  him  to  protect  himself  and  them. 
Judgment  affirmed. 

Tauafeebo,  J.    For  tlie  reasons  above  stated,  and  others,  I  concur  in 
the  decree. 

Justices  Howell  and  Wyly  reserve  the  right  to  file  dissenting  opinions. 


On  Reheabing. 

About  the  month  of  Octpber,  1868,  an  arrangement  was  made  betweeQ 
James  S.  Clark  and  H.  N.  Soria  &  Co.,  of  New  Orleans,  for  the  importa- 
tion  of  Havana  sugars,  to  be  pm-chased  by  Clark  and  consigned  to  Soria 
&  Co.  for  his  account  Soria  &  Co.  were  to  provide  a  bonded  warehouse^ 
or,  as  Soiia  expresses  it,  "a  bonded  warehouse  was  to  be  fixed  up"  at 
New  Orleans,  in  which  the  sugars  were  to  be  stored,  subject  to  such  dis- 
position as  Clark  might  indicate,  and  Soria  &  Co.  were  to  be  paid  a  com- 
mission of  one  dollar  per  box. 

Clark  went  to  Havana  and  purchased  the  first  lot  of  sugar,  and  thua 
inaugurated  the  business.  This  and  all  the  subsequent  purchases  w^:e> 
made  with  means  furnished  by  Clark,  and  Soria  &  Co.  were  interested 
only  to  the  extent  of  their  commission. 

Soria  &  Co.  obtained  the  necessary  authority,  and  became  tlie  proprie« 
tors  of  and  opened  the  warehouse,  and  the  sugars,  as  they  arrived  from 
Havana,  were  received  by  them,  the  consignees,  and  were  stored  in  this 
warehouse. 

In  the  latter  part  of  1868,  or  early  in  1869,  Clark  sought  an  introduce 
tion  to  Edwin  H.  Summers,  of  the  firm  of  Summers  &  Brannins,  and 
opened  negotiations  for  advances  on  Havana  sugars,  to  be  shipped  by 
Soria  &  Co.  E.  H.  Summers,  A.  O.  Brannin,  and  John  S.  Brannin  com- 
posed the  New  Orleans  firm  of  Summers  &  Brannins,  and  they  were  also 
partners,  factors,  and  commission  merchants,  under  the  style  of  Brannin, 
Summers  &  Co.,  at  Louisville,  Kentucky,  where  the  Brannins  resided. 
Summers  informed  Clark  that  his  New  Orleans  firm  would  make  proper 
advances  on  consignments  to  the  Louisville  firm. 

Shortly  after  this  interview,  Soria,  by  direction  of  Clark,  called  on 
Summers  &  Brannins,  and  the  negotiations  were  completed.  Sundry 
shipments  of  sugars  were  made  by  Soria  &  Co.  to  Brannin,  Summers  & 
Co.,  on  which  large  advances  were  made  by  Sununers  &  Brannins,  cov- 
ered by  six  drafts  of  Soria  &  Co.  on  Brannin,  Summers  &  Co.,  of  differ- 
ent dates,  from  the  fifteenth  of  February  to  the  eighth  of  March  inclu- 
sive, aggregating  seventy-three  thousand  five  hundred  dollars,  maturing 
at  different  periods,  the  latest  on  the  sixth  of  May,  1869. 
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The  demand  for  these  sugars  was  not  very  active,  and  some  time  in 
April,  Soria,  by  direction  of  Clark,  went  to  Louisville  and  instructed 
Brannin,  Summers  &  Go.  to  have  them  transferred  from  the  boxes,  the 
original  packages,  into  barrels,  for  the  reason,  as  stated  by  him  to  Bran- 
nin, Summers  &  Ck>.,  that  ''the  goods  would  be  more  salable  in  that 
shape  than  in  boxes."  He  testifies,- however,  that  the  real  object  which 
Caark  had  in  view  in  ordering  this  change  was  "  to  pr&uent  idpitificatian.** 

The  sugars  remaining  on  hand  at  the  time  this  change  was  made  were 
sold  by  Brannin,  Summers  &  Co., . and  doon" after,  |Def ore  they  had  beea 
paid  for,  on  the  twenty-fourth  of  May,  1869,  they  were  seized  in  the 
hands  of  the  several  purchasers,  and  were  proceeded  against  by  the 
government,  in  six  separate  suits,  in  the  United  States  District  Court  at 
Loui^vflle  for  condemnation  and  forfeiture  imder  the  revenue  laws. 

Brannin,  Summers  &  Co.,  who,  according  to  the  testimony,  had-  no 
suspicion  of  any  fraud  or  irregularity,  either  in  the  importation  or  the 
subsequent  shipments  to  them,  were  alarmed  at  these  seizures,  which 
threatened  heavy  pecuniary  less  to  them,  and  serious  impeachment  of 
their  reputation  as  merchants.  They  employed  eminent  counsel,  who 
undertook  the  defense,  and  procured  the  release  of  the  seizures  on  bond. 

On  the  first  of  June  John  K.  Goodloe,  one  of  the  counsel  thus  em- 
I^oyed,.  left  Louisville  for  New  Orleans  in  company  with  John  S.  Brannin, 
to  ascertain  the  history  of  the  alleged  frauds  and  causes  of  forfeiture.* 
The  information  which  they  obtained,  after  thorough  investigation  and 
examination  of  the  records  at  the  Custom-House,  satisfied  Mr.  Goodloe, 
a  lawyer  of  largo  experience,  "  that  the  government  had  in  its  possession 
evidence  sufficient  to  insure  a  condemnation  and  forfeiture  of  all  the 
sugars  seized  at  Louisville,"  as  he  testifies. 

Soon  after  the  seizures  were  made  Summers,  having  ascertained  that 
the  duties  had  not  been  properly  paid,  had  an  interview  with  Clark,  in 
which  he  told  Clark  he  believed  that  he,  Clark,  was  connected  with  this 
matter,  and  that  he  would  hold  him  personally  responsible.  Clark  de- 
nied having  any  connection  with  it,  except  that  Soria  owed  him  money. 

A.  O.  Brannin  also  visited  New  Orleans  in  reference  to  these  seizures, 
and  having  been  informed  by  Soria  that  Clark  was  the  owner  of  the 
sugars,  he  called  on  him.  The  result  of  this  interview  is  not  stated,  but 
it  IS  evident  that  Soria  &  Co.  and  Clark  were  aware  of  the  proceedings  at 
Louisvillo  which  involved  such  serious  consequences  to  them. 

On  the  return  of  Mr.  Goodloe  to  Louisville,  upon  his  statement  of  the 
facts  ascertained  by  him  at  New  Orleans,  the  two  legal  finns  employed 
by  Brannin,  Summers  &  Co.  were  satisfied  that  the  government  would 
be  able  to  make  out  a  clear  case  of  forfeiture,  and  they  advised  that  an 
application  for  a  compromise  and  remission  of  the  forfeiture  should  bo 
made  at  once  to  the  Secretary  of  the  Treasury.  The  application  was 
""l  '     '   ' 
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made,  and  the  compromise  was  recommended  by  the  District  Attorney, 
B.  H.  Bristow,  and  by  the  surveyor  of  the  port  of  Louisville,  both  of 
whom  knew  the  reputation  of  Brannin,  Summers  &  Ck).,  and  were  con- 
vinced oJP  their  entire  innocence  of  the  alleged  fraud  upon  the  govern- 
ment 

The  Secretary  cf  the  Treasury  did  not  act  promptly  on  this  applica- 
tion, and  Mr.  Gdodloe  went  to  Washington  to  urge  it  in  person.  Finally, 
in  January,  1870,  after  much  trouble  and  expense,  and  upon  the  per- 
sonal representations  of  Mr.  Goodloe  and  Mr.  Bristow,  who  was  at 
Washington  at  that  time,  the  forfeiture  was  remitted,  and  the  District 
Attorney  who  had  succeeded  Mr.  Bristow  was  instructed  to  dismiss  the 
proceedings  on  payment  of  the  duties  at  three  cents  a  pound  and  all  fees 
and  costs.  These  terms  were  promptly  complied  with,  and  on  the  twenty- 
first  of  January,  1870,  the  suits  were  dismissed. 

Mr.  Goodloe  testifies  that  this  was  the  most  favorable  settlement  that 
could  have  been  obtained,  and  that  the  sugars,  if  tested  by  the  govern- 
ment standard,  would  have  been  subject  to  a  higher.duty.  Ho  attributes 
this  result  aA  much  to  the  high  character,  social  and  commercial,  of  the 
members  of  the  firm  of  Brannin,  Summers  &  Co.  as  to  the  efforts  of 
themselves  and  their  counsel. 

Brannin,  Summers  &  Co.  made  up  their  account  with  their  consignors, 
Sana  &  Co.,  in-wiiich  they  charge  all  the  advances  made,  duties,  costs, 
fees,  and  expenses  paid,  and  credit  the  proceeds  of  all  the  sugars, 
showing  balance  due  by  Soria  &  Co.,  twenty-seventh  of  January,  1870, 
$11,041  41.  This  account  was  presented  to  Soria  &  Co.  by  Summers  & 
Brannins,  and  it  was  acknowledged  to  be  correct  and  satisfactory  by 
Soria  &  Co.  in  writing  at  the  foot  of  the  account.  Brannin,  Summers  & 
Co.  charged  this  balance  to  Sunmiers  &  Brannins,  and  this  suit  was 
brought  against  Clark  to  recover  that  balance,  $11,041  41,  with  five  per 
cent  interest  from  the  twenty-seventh  of  January,  1870. 

The  petition  charges  that  Clark  was  the  owner  of  the  sugars,  the  re^ 
party  in  interest;  that  Soria  &  Co.  were  merely  his  agents;  that  he  sup- 
pressed his  name  as  principal  for  purposes  of  his  own,  and  used  the 
name  of  Soria  &  Co.  to  carry  out  his  designs;  that  the  government 
claimed  that  the  sugars  had  been  fraudulently  introduced  through  the 
Custom-House  at  New  Orleans  from  Havana,  and  were  actually  seized  at 
Louisville,  in  the  hands  of  innocent  vendees,  and  that  they  were  for  a 
long  time  in  Jeopardy  of  actual  confiscation. 

The  petition  states  the  good  faith  and  the  innocence  of  the  plaintilEs; 
their  efforts  to  save  the  sugars  from  forfeiture;  the  expenses  incurred 
and  paid  by  them;  the  beneficial  results  to  Clark,  and  his  obligation  to 
reimbiurse  tbem  as  negotiorum  gestot^, 

Clark  answered  on  the  thirtieth  of  March,  1870,  simply  pleading  a  gen- 
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eral  denial.  The  trial  commenced  in  the  lower  court  on  the  seventeenth 
of  Decenlber,  1870,  and  the  case  was  finally  submitted  on  briefs  on  the 
twenty-third  of  December,  1871,  and  on  the  twenty-eighth  of  February, 
1872,  for  -reasons  orally  assigned,  "  the  law  aud  evidence  being  in  favor 
of  defendant,"  judgment  of  nonsuit  was  entered,  from  which  the  plain- 
tiffe  appealed. 

Summers  died  pending  the  appeal,  and  his  widow  and  administratrix 
was  made  a  party  in  this  court.  Our  predecessors,  on  the  twenty-third 
of  May,  1876,  affirmed  the  judgment  of  the  court  below,  and  the  case  is 
before  us  on  the  rehearing  granted  by  them. 

We  do  not  find  in  the  pleading,  nor  in  the  several  printed  arguments 
filed  by  counsel  for  the  appellee,  that  he  raises  any  question  as  to  the 
ownership  of  the  sugars;  nor  do  wo  think  that  he  could  have  done  so 
successfully.  Soria  testifies  that  Clark  was  the  only  person  known  to 
him  as  the  owner,  and  that  he  paid  Clark  all  the  money  advanced  on 
the  sugars,  and  all  that  was  received  from  proceeds  of  sales.  There  is 
no  room  for  doubt  as  to  Clark's  ownership,  and  his  failure  to  testify  in 
his  own  behalf,  and  to  offer  any  testimony  to  contradict  that  of  Soria, 
relieves  us  of  the  necessity  of  further  inquiry  as  to  his  relations  to  these 
sugars. 

The  coimsel  for  appellee  rest  the  case  upon  the  law.  They  maintain 
that  the  sugars  were  not  liable  to  forfeiture;  that  Brannin,  Summers  & 
Co.  were  bound  to  have  defended  the  suits  in  which  the  sugars  were 
seized;  that  they  did  not  give  Clark  proper  notice  of  the  seizures,  and 
that  if  they  were  in  good  faith  their  innocence  would  have  protected 
them  and  their  innocent  vendees,  and  there  would  have  been  no  diflfl- 
culty  in  obtaining  a  full  remission  of  all  penalties  and  expenses.  "  But 
they  threw  away  this  opportunity,  and  preferred  to  make  the  compro- 
mise." 

•*If,  on  the  other  hand,"  counsel  aigue,  "appellants  were  implicated  in 
the  fraud,  then  the  compromise  was  useful  and  necessary,  and  highly 
advantageous  to  themselves."  "  But  they  are  not  permitted  to  claim  a 
<x>ntribution  from  their  confederates.     Ex  turpi  causa  nmi  oritur  actis,^* 

We  do  not  find  in  the  record  the  slightest  foundation  for  the  applica- 
tion of  the  maxim  ex  turpi  caiisd.  On  the  contrary,  the  good  faith  of 
appellants  is  not  only  not  impeached  by  any  testimony  in  the  record,  but 
It  is,  moreover,  fully  shown  by  the  testimony  of  A,  O.  Brannin,  E.  H. 
Bummers,  John  K  Goodloe,  and  B.  H.  Bristow ;  and  the  appellee  has 
had  the  full  benefit  of  the  entire  innocence  of  the  appellants  in  the  favor- 
able compromise  by  which  the  sugars  were  saved  from  forfeiture. 

It  is  not  the  habit  of  the  Secretary  of  the  Treasury  to  remit  forfeitures 
after  condemnation,  and  the  chances  of  a  favorable  compromise,  in  any 
case,  are  greatly  diminished  by  a  judgment  after  a  protracted  litigation. 
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As  to  notice  to  Clark,  the  proof  is  positive  that  he  was  informed  by 
Summers  of  the  seizures  soon  after  they  were  made,  and  when  Summers 
told  him  he  would  be  held  responsible  he  denied  having  any  connection 
with  the  sugars.  Certainly  he  can  not  be  heard  to  complain  of  want  of 
notice  after  this. 

Within  less  than  ten  days  after  the  seizures  John  E.  Goodloe  and  John 
S.  Brannin  came  to  New  Orleans  for  the  special  purpose  of  obtaining  in- 
formation about  these  sugars  with  a  view  to  the  defense  of  the  suits,  and 
they  spent  a  week  In  this  investigation,  which  was  minute,  the  collector 
giving  them  access  to  the  records  of  the  Custom-House.  Summers  as- 
sisted them,  and  it  can  not  be  that  they  failed  to  call  upon  Soria  &  Co.» 
the  shippers  of  the  sugars,  and  Clark,  who  had  opened  the  negotiations 
with  Sununers.  Soria  &  Co.  and  Clark  must  have  known  of  the  mission 
of  Goodloe  and  Brannin,  and  they  could  not  have  been  ignorant  of  the 
peril  to  which  the  sugars  were  exposed. 

With  every  opportunity  afforded  him  by  a  singularly  protracted  trial,. 
Clark  did  not  offer  any  testimony  tending  to  exonerate  him  from  liability 
in  the  present  suit,  and  the  presumption  is  that  if  any  fact  had  existed 
which  would  have  shown  that  the  sugars  were  not  liable  to  condemna- 
tion he  would  not  have  failed  to  plead  and  prove  that  fact  in  the  present 
suit,  with  so  much  the  better  reason  and  greater  eflfoct  if  no  opportunity 
had  been  offered  him  to  make  the  same  proof  in  the  proceedings  at 
Louisville. 

The  real  questions  to  be  determined  in  this  ease  arc : 

First— Were  these  sugars  liable  to  condemnation  and  forfeiture  in  the 
hands  of  the  innocent  purchasers  ? 

Second — ^Was  Clark  benefited  by  the  compromise  effected  by  Brannin,. 
Sunmiers  &  Co  ? 

First — The  libels  under  which  the  seizures  were  made  contain  four 
counts,  charging:  1.  Violation  of  section  fifty  of  the  act  of  Congress  ap- 
proved second  of  March,  1799.  2.  Violation  of  section  four  of  the  act 
approved  eighteenth  of  July,  1866.  3  and  4.  Violation  of  the  act  ap- 
proved sixth  of  August,  1846,  section  three. 

Section  fifty  of  the  act  of  1799  prohibits  the  unlading  of  any  imported 
goods  between  the  setting  and  the  lising  of  the  sun  without  a  special 
license  from  the  collector  and  the  naval  officer  of  the  port;  and  it  also 
forbids  the  unlading  of  such  goods  at  any  time  without  a  permit  from, 
the  same  officers,  under  penalty,  in  both  cases,  of  forfeiture  of  the  goodsw 
To  obtain  a  permit,  the  goods  must  first  be  entered  at  the  Custom-House, 
and  the  duties  paid,  or  secured  to  be  paid. 

Section  four  of  the  act  of  1866  subjects  to  the  penalty  of  forfeiture 
goods  fraudulently  or  knowingly  imported  or  brought  into  the  United 
States  contrary  to  law,  and  this  penalty  is  wholly  independent  of  the  fine 
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and  Imprisonment  imposed  upon  the  guilty  parties,  their  aiders  and 
abettors,  on  conviction. 

Section  three  of  the  act  of  1846,  known  as  the  warehousing  act,  relates 
to  the  fraudulent  concealment  in,  and  the  fraudulent  removal  from,  any 
public  or  private  warehouse,  of  any  warehoused  goods,  under  penalty  of 
forfeiture  of  the  goods;  and  the  guilty  parties  are  also  subject  to  criminal 
prosecution,  and  to  fine  and  imprisonment  on  conviction. 

Soria  testifies  that  there  were  seven  hundred  and  fifty  boxes  of  these 
sugars  per  De  Sota,  which  arri'/ed  from  Havana  on  the  twenty-seventh 
of  January,  1869,  of  which  five  hundred  boxes  were  shipped  to  Brannin, 
Summers  &  Go.  "  There  was  no  entry  made  of  the  seven  hundred  and 
fifty  boxes  at  the  Castom-House."  How  easy  it  would  have  been  to  dis- 
prove this  statement  by  the  records  of  the  Custom-House  if  it  were  not 
true; 

Another  lot,  two  hundred  and  seventy  boxes,  per  Santiago  de  Cuba, 
shipped  to  Louisvfiie  thirteenth  of  February,  1869,  of  which  Soria  says, 
*"  No  entry  was  made  at  the  Gustom-House  that  I  know  of."  As  Soria  & 
Go.  were  the  consignees,  and  had  the  invoices  and  bills  of  lading,  they 
were  the  proper  persons  to  make  the  entry,  and  Soria  would  have  known 
If  the  entry  had  been  made. 

There  were  twenty-one  hundred  and  fifty  boxes  per  Ida  M.  Conery 
which  arrived  first  of  March,  and  on  the  same  day  Soria  &  Go.  gave  a 
warehousing  bond  for  this  lot  On  the  second  of  March  one  thousand 
boxes  of  the  twenty-one  hundred  and  fifty  were  shipped  by  Soria  &  Go. 
to  Louisville  "  before  the  permit  was  granted,"  as  Sorik  testifies.  On 
the  third  of  March  one  Sheldon  gave  a  bond  for  the  transportation  of 
the  whole  twenty-one  hundred  and  fifty  boxes  to  Gincinnati,  and  on  the 
fifth  of  March  permit  was  given  for  the  delivery  of  these  twenty-one 
hondred  and  fifty  boxes  for  transportation  to  GindnnatL 

The  transportation  bond  was  canceled,  when  or  how  it  does  not  ap- 
pear, but  it  was  conditioned  for  the  delivery  to  the  collector  at  Gincin- 
nati; and  the  entry  there  for  rewarehousing,  and  it  should  not  have 
been  canceled  until  compliance  with  the  condition  had  been  properly 
proven. 

Soria  says  these  sugars  went  into  his  bonded  warehouse,  and  that  all 
the  sugars  shipped  by  Soria  &  Go.  to  Louisville  were  taken  from  this 
warehouse.  Two  importations,  seven  hundred  and  fifty  and  two  hun- 
dred and  seventy,  in  all  one  thousand  and  twenty  boxes,  were  not  en- 
tered at  the  Gustom-House,  and  one  thousand  boxes  were  shipped  before 
the  permit  was  granted,  and  that  permit  was  granted  on  the  fifth  of 
March,  for  twenty-one  hundred  and  fifty  boxes  for  transportation  to  Gin- 
cinnati, when  one  thousand  of  the  boxes  were  on  their  way  to  another 
porty  Louisville,  having^been  shipped  three  days  before  the  date  of  the 
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permit)  consigned  to  Brannin,  Summers  &  Co.,  just  as  if  the  duties  had 
been  fully  paid  at  New  Orleans. 

Soria  sayst  "  Mr.  Clark'  ordered  me  when,  where,  and  to  whom  to 
ship.  I  gave  these  orders  to  the  drayman,  who  went  there,  and  they 
were  delivered  by  the  man  who  was  in  charge  of  the  bonded  warehouse,, 
and  shipped  in  accordance  with  these  instructions." 

The  testimony  of  Soria,  in  no  way  contradicted,  is  confirmed  by 
Clark's  failure  to  testify,  and  fully  warrants  the  conclusion  that  Clark 
purchased  these  sugars  at  Havana  with  tbe  intention  to  import  them 
into  the  United  States  and  to  put  them  on  the  market* without  paying 
the  duties,  and  that  the  consigning  them  to  Bona  &  Co.,  and  the  Jvirin^ 
up  of  the  bonded  warehouse,  to  be  kept  and  controlled  by  Soria  &  Co., 
were  but  the  means  and  instrumentality,  prearranged,  by  which  this  de- 
sign was  intended  to  be,  and  was,  in  fact,  accomplished.  It  is  difficult  to 
conceive  of  any  defenses  which  could  have  been  made  to  the  suits 
brought  by  the  government  for  the  condemnation  and  forfeiture  of  these 
sugars. 

The  counsel  for  appellee  have  failed  to  observe  an  obvious  distinction, 
and  they  are  mistaken  in  asserting  that  the  innocent  purchasers  eould 
have  protected  themselves  against  the  proceedings  by  the.  government 
for  the'  condemnation  and  forfeiture  of  these  sugars  by  proving  their  in- 
nocence. 

Where,  by  the  terms  of  the  law,  the  penalty  \b  in  the  alternative,  the 
forfeiture  of  the  goods  or  of  ifie  value  thereof ,■  the  title  to  the  goods  does, 
not  vest  in  the  government  until  it  has  elected  whether  to  proceed  for 
the  goods  or  for  the  value  thereof.  Any  purchaser  in  good  faith  between 
the  time  of  the  committing  of  the'  offense  and  the  election  by  the  gov- 
ernment would  acquire  a  good  title  to  the  goods,  and  the  government 
would  be  compelled  to  take  the  alternative,  and  to  proceed  against  the 
offender,  the  owner  or  agent  or  consignee,  for  the  value. 

Where,  by  the  terms  of  the  law,  the  penalty  is  the  forfeiture  of  the 
goods,  without  alternative,  as  in  section  fifty  of  the  act  of  1799,  section 
three  of  the  act  of  1846,  and  section  four  of  the  act  of  1866,  under  which 
these  sugars  were  seized,  the  title  vests  in  the  government  from  the  mo- 
ment the  offense  is  committed,  and  no  adverse  title  can  be  acquired  by 
any  one,  nor  can  any  right  accrue  to  any  person  whomsoever,  after  the 
commission  of  the  offense,  by  which  the  title  of  the  govemmejit,  and  the 
right  to  seize  tne  goods,  wherever  they  may  be  found,  and  to  have  them, 
condemned  and  forfeited,  can  be  in  any  manner  affected  or  impaired. 

This  distinction  is  plainly  laid  down  in  Caldwell's  case,  8  Howard,  and 
in  Henderson's  case,  14  Wallace.  The  United^  States  vs.  Grundy^  3 
Cranch,  is  an  example  under  the  r^^try  act  of  thirty-first  of  December,. 
1792,  section  four,  in  which  the  penalty  for  false  swearing  in  registering  a. 
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vessel  is  the  forfeiture  of  the  vessel  or  th^  value  thereof..  And  the 
United  States  vs.  Certain  Bags  of  Coffee,  8  Cranch,,  and  Qelstvir  vs.  Hoyt, 
3  Wheaton,  are  examples  under  statutes.-ia  which  the  penalty  is  forfeit- 
ure, in  the  one  case  of  the  goods,  in  the  other  case  of  the  vessel.  , 

It  is  not  material  to  determine  whether  the  facta  proven  in  this  case 
bring  it  within  section  fifty  of  the  act,p^  1799,  or  within  section  tl^ee  o? 
the  act  of  1846,  or  within  section  four  of  tho  act  of  1866. ..  We  entertain 
no  doubt  that  the  offenses  mentioned  in  these  thi'ee  section.%  were  com- 
niitted.  A  permit  requires  a  previous  entry,  and  as  no.  entry  was.  made 
of  one  thousand  and  twenty  boxes  of  the  imported  sugars,  fhey  must 
have  been  unladen  without  a  permit,  and  thus  have  incurred Jbhe  pg^lty 
of  forfeiture  under  the  act  of  1799.  ,..,,. 

The  proof  satisfies  us  that  these  sugars  were  purchased  a^d  hi^}jgh% 
into  the  United  States  with  the  intention  to  evade  the  payment  of  thQ 
duties,  and  that  they  were  subject  to  forfeiture  unde^  the  act  of  1866. 

It  is  plainly  proven  that  these  sugars  were  fraudulently  removed  from 
the  bonded  warehouse  of  Soria  &  Co.  by  direction  o^  Clark,  the^owner^ 
through  the  agency  of  Soria  &  Co.,  the  consignees,  in  accor/iance  w^th 
the  plan  pre-arranged;  and  the  penalty  of.  forfeiture  imdertheact  of  1846 
had  been  incurred  beyond  doubt  or  question,  .as  we  think. 

It  is  not  necessary  to  pursue  this  branch  of  jbl^e  subject  further.  The 
story  told  in  this  record  is  one  of  systematized  frau^^  upon  the  revenue, 
which  could  not  have  been  practiced  on  so  large  a  scale  and,^th  such 
success  without  the  guilty  connjl,yance  and  compjlcity.of  some-of  the 
officers  of  the  government  charged  with  the  collection,  of  the  customs 
at  New  Orleans.  ^         . 

Counsel  for  appellee  argue  that  the  act  9f  August  6, 184^,  is  supplied 
and  repealed  by  the  act  of  the  eighteenth  of  July,  186^^  We  do  not 
think  so.  The  act  of  1846,  section  three,  relates  to  the  f|:;audulent  con- 
cealing in,  or  the  fraudulent  removal  from,  any  public  or  private  ware- 
house  of  any  warehoused  goods  ;  while  section  four  of  th^  q-Qt  of  186g 
relates  to  the  fraudulent  importation  of  goods.  Ooods  may  be  imported 
fairly  and  legally,  so  that  there  Qould  be  no  pretense  of  a  violation  of 
section  four  of  the  act  of  1866  ;  and  the  same  goods  might  be  afterward 
fraudulently  concealed  in,  or  traudulently  removpd  frqni,  .the  public  or 
private  warehouse  in  which  they  wei:e  stpred  in  bond,  and  the  penalty  of 
forfeiture,  under  the  act  of  1816,  section  three,  might  bo  incurred  without 
the  violation,  up  to  the  time  of  such  fraudulent  concealmcAt  or  traud- 
ulent  removal,  of  any  other  statute  of.  the  United  States. 

Besides,  we  find  section  fifty  of  the  act  ol  1799,  section. three  of  the 
act  of  1846,  and  section  four  of  the  act  of  1866,  re-enacted  in  the  Revised 
Statutes  of  the  United  States,  sections  2867,  2872,  2878,  2987,  and  3082. 

If  either  Clark  or  Soria  knew  any  fact,  knew  of  any  means,  by  which 
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the  sugars  could  have  been  saved  from  forfeiture,  it  was  their  duty,  and 
they  had  ample  time  and  opportunity,  to  have  given  the  information  to 
the  parties  at  Louisville,  or,  at  least,  to  have  communicated  the  facts 
and  means  of  defense  to  Summers  &  Brannins,  who  had  advanced  on  the 
sugars  beyond  their  value,  deducting  the  duties.  When  Summers 
chaiged  Clark  with  responsibility,  instead  of  furnishing  the  means  to 
defeat  the  claim  of  the  government  Clark  denied  having  any  connection 
with  the  business,  except  that  Soria  owed  him  money,  while  Soria  testi- 
fied that  Clark  was  indebted  to  him. 

It  is  too  plain  to  admit  of  question  that  there  was  no  fact  or  circum- 
stance known  to  Clark  or  to  Soria  which  would  have  been  available 
against  the  claim  of  the  government  for  the  absolute  forfeiture  of  these 
su^rs,  and  neither  Clark  nor  Soria  made  any  attempt  to  relieve  the  pur- 
chasers, or  gave  any  assistance  to  Brannin,  Summers  &  Co.,  who  stood 
between  them  and  the  purchasers. 

These  sugars  were  not  merely  in  jeopardy,  they  were  clearly  liable  to 
forfeiture ;  and  the  innocence  of  Brannin,  Summers  &  Co.,  and  of  the 
purchasers  from  them,  would  have  afforded  no  protection  against  the 
right  and  claim  of  the  government 

Second— If  the  sugars  had  been  condemned,  the  purchasers  would 
have  had  recourse,  immediately,  on  Brannin,  Summers  &  Co.,  and  they, 
in  turn,  would  have  been  entitied  to  I'ecover  their  disbursements  and 
expenses  from  Clark,  the  owner  of  the  sugars. 

In  Meredith  vs.  the  United  States,  13  Peters,  494,  it  was  decided  that 
the  duties  on  imported  goods  constitute  a  personal  debt  and  charge  upon 
the  importer,  as  well  as  a  charge  upon  the  goods.  The  amount  of  duties 
paid  by  Brannin,  Summers  &  Co.  on  the  sugars  seized  was  $8593  62  in 
gold,  equal,  at  the  time  the  payment  was  made,  to  310,484  22  in  cur- 
rency. Neither  innocence  nor  any  other  circumstance  would  induce  or 
authorize  the  Secretary  of  the  Treasury  to  abandon  the  right  of  the 
government  to  be  paid  the  full  duties  on  impoited  goods,  and  as  Clark 
was  bound,  at  any  rate,  to  pay  the  duties,  he  was  benefited  to  that  ex- 
tent, at  least,  by  the  payment  made  by  Brannin,  Summers  &  Co. 

We  are  not  satisfied  that  the  relations  of  Brannin,  Summers  &  Co.,  as 
factors  and  agents  to  Clark,  the  owner  of  the  sugars  consigned  to  them 
for  sale,  had  ceased  when  the  seizures  were  made ;  but  we  do  not  care 
to  inquire  whether  their  agency  still  continued,  or  whether  it  had  ter- 
minated, and  they  are  to  be  regarded  in  all  that  they  did  with  respect  to 
the  sugars  after  the  seizures  as  negotiorum  gestores.  It  is  a  principle  of 
law  and  of  right  that  no  one  shall  enrich  himself  at  the  expense  of 
another.  Brannin,  Summers  &  Co.,  at  great  expense  of  time  and  mo- 
ney, saved  Clark  from  the  consequences  of  the  condemnation  of  prop- 
erty worth  more  than  five  times  as  much  as  they  claim  of  him,  and  it 
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would  be  an  outrage  upon  Justice  to  allow  Clark  to  enjoy  all  the  bene- 
fits of  the  outlay  of  money  and  of  the  servioes  of  Brannin,  Summers  & 
Co.,  occasioned  solely  by  his  violation  of  the  revenue  laws,  without  any 
obligation  on  his  part  to  reimburse  them. 

The  account  sued  on  was  acknowledged  and  approved  by  Soria,  who, 
with  respect  to  this  entire  business,  was  the  alter  ego  of  Clark,  and  it  is 
sufficiently  proven  by  other  testimony  in  the  record.  We  are  satisfied 
that  Clark  is  bound,  legally,  and  ex  aequo  et  bono,  for  the  full  amount 
sued  for ;  and  that  appellants  are  entitled  to  Judgment  as  prayed  for  in 
their  petition. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  decree  rendered 
herein  by.  our  predecessors  on  the  twenty-third  of  May,  1876,  be  set  aside 
and  avoided ;  that  the  Judgment  of  the  Sixth  District  Court  appealed 
from  be  also  avoided  and  reversed ;  and,  proceeding  to  render  such 
Judgment  as  the  court  a  qua  should  have  rendered,  it  is  further  ordered, 
adjudged,  and  decreed  that  Summers  &  Brannins,  plaintiilis  and  appel- 
lants, now  represented  by  Mrs.  S.  S.  Summers,  widow  and  administra- 
trix of  Edwin  H.  Summers,  deceased,  Abram  O.  Brannin,  and  John  S. 
Brannin,  do  have  and  recover  of  and  from  James  S.  Clark,  defendant 
and  appellee,  the  sum  of  $ll,Oil  41,  with  interest  at  the  rate  of  five  per 
cent  per  annum  from  the  twenty-seventh  of  January,  1870,  until  paid, 
and  costs  in  both  courts. 


Fob  a  Second  Rehearinq. 

Manning,  C.  J.  An  opinion  was  read  and  Judgment  rendered  in  this 
cause  last  year.  Upon  application  for  a  rehearing  it  was  granted,  and 
a  second  judgment  was  rendered.  This  is  an  application  for  another 
rehearing.  We  have  said  in  the  "  succession  of  Milton  Taylor,"  wherein 
a  similar  petition  was  presented,  that  it  is  an  innovation  upon  the  estab- 
lished practice  of  this  court,  and  is  not  warranted  by  the  Code  of  Prac- 
tice. For  that  and  other  reasons  this  day  assigned  in  rejecting  the 
application  in  that  cause,  the  prayer  in  this  suit  is  refused  and  denied. 


No.  6661. 

29    105 

John  A.  Stevenson  et  al.  vp.  D.  A.  Weber  et  al.  ei09  456 

The  action  to  annul  a  judgment  must  be  brought  before  the  court  which  rendered  it. 

Jurisdiction  can  not  be  ffiven  to  a  district  court,  hy  BggregBling  a  number  of  co- 
plaintiffs,  or  co-defendants,  where  the  sum  claimed  by,  or  demanded  of,  each,  is 
less  than  Ave  hundred  dollars. 
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A  district  court  can  not  enjoin  the  execution  of  a  jud^rmont  rendered  by  a  parish 

court. 
The  action  to  annul  a  judirment  is  prtocribed  in  one  year  from,  the  date  of  the 

judisrment^ 

APPEAL  from  the  Seventh  Judicial  District  €ourt,  parish  of  "West 
Feliciana.    Heioes,  J. 

W,  W.  Leake  €uid  Wickliffe  &  Fisher,  for  plaintiflls  and  appellants. 

8.  J.  Paiv^ll  and  Kennard,  Howe  &  Prentiss,  for  defendants. 

The- Opinion  ot  the  court  was  delivered  by 

Spencbr,  J.    The  facts  of  this  case  are  as  follows: 

Picard  &  Weil,  Stephen  C.  Sterling,  the  succession  of  W.  D.  Winter, 
deceas^ed,  and  Samuel  J.  Powell  each  held  the  outstanding  scrip  of  the 
parish  cff  West  Feliciana.  They  respectively  instituted  several  suits 
against  the  parish,  and  after  a  proti^ted  contest  obtained  judgments 
flxih!g-the  amount  of  indebtedness,  and  also  ordering  the  assessment 
and  collection,  of  parish  taxes  to  pay  them  under  act  No.  69  of  1869. 

Two  of  these  suits,  to  wit:  No.  2496,  C.  J.  Howell,  for  use,  etc.,  and 
No.  2523,  L.  P.  Day,  for  use,  etc.,  being  for  amoimts  exceeding  five  hun- 
dred dollars,  were  instituted  in  the  district  -  court;  and  Judgments  were 
rendered  in  faVor  of  plaintiff. 

All  the  remaining  suits  being  for  amounts  less  than  five  hundred  dol- 
lars were  instituted  in  the  parish  court.  In  that  court  there  was  judg- 
ment in  each  case  in  favor  of  the  parish,  and  plaintiffs  appealed  to  the 
district  court  All  the  judgments  of  the  parish  court  were  reversed  by 
the  district  court  on  appeal,  and  judgments  rendered  in  favor  of  plain- 
tiflSs  and  their  execution  ordered  under  act  No.  69  of  1869. 

The  demand  in  suit  No,  2496 — Howell,  for  use,  etc. — ^was  for  his  com- 
missions as  tax  coUector-for  collecting  parish  taxes  for  1871.  The  demand 
in  No.  2523 — Day,  for  use,  etc. — was  for  building  a  bridge  under  a  special 
ordinance  of  the  police  (ury  in  1871.  The  demands  in  the  other  suits 
werefoF sheriffs  feestift  criminal  cases,  coroner's  fees,  jurors*  fees,  par- 
ish attbmey's  salaries,  criminal  expenses,  expenses  of  the  police  jury, 
etc,  being 'the  current  expenses  of  the  parish  in  part  of  the  years  1868 
tol872/r:'  . 

The  parish  of  West  Feliciana  had  by  special  ordinance  of  long  stand- 
ing required  that  all  claims  for  its  current  expenses  should  be  pre- 
sented to  the  parish  auditor;  that  they  should  be  receipted  by  the 
creditor,  and  the  auditor  should  issue  his  warrants  on  the  treasury 
therefor. 

In  issuing  these  warrants  (which  it  seems  were  payable  to  order  or 
bearer)  the  auditor  frequently,  for  convenience  of  holders,  when  the 
claims  were  larger,  subdivided  the  debt,  and  therefore  several  warrants 
were  predicated'  upon  the  same  claim  or  account,  and  these  warrants 
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being  transferable,  became  scattered  in  different  hands,  several  persons 
holding-warrants  resting  on  the  same  daim. 

It  seems  that  in  *'  Sterling  vs.  West  Feliciana,"  26  An.  59,  this  court 
held  that  no  action  wou  d  lie  on  these  warrants,  because  the  parish  was 
without  authority  to  issue  negotiable  paper,  the  court  intimating  on  a 
rehearing  that  the  parish  might  be  sued  on  the  original  claims  upon 
which  these  warrants  were  based  and  issued.  Under  the  view  we  have 
taken  of  this  case  we  are  not  called  upon  to  pass  upon  these  conclusions 
'of  our  predecessors;  but  we  see  no  good  reason  why  a  parish,  if  it  hon- 
estly owes  a  debt,  may  not  give  an  acknowledgment  of  it.  True,  this 
acknowledgment  or  warrant,  even  if  negotiable  in  form,  would  not  be 
commercial  paper,  or  protected  by  the  rules  applicable  to  such  paper, 
but  it  certainly  would,  if  issued  by  authority  of  the  parish  for  a  just 
debt,  be  prima  facie  evidence  of  an  obligation,  and  such  as  would  sus- 
tain an  action. 

The  said  creditors,  taking  the  hint  thrown  out  by  this  court,  brought 
against  the  parish  twenty-seven  suits — Picard  &  Weil  brought  five  suits, 
two  in  the  district  court  and  three  in  the  parish  court*  Powell  brought' 
two  in  the  parish  court;  Sterling  brought  ten  suits  in  the  parish  court; 
MiB.  Winter,  administratrix,  brought  ten  suits  in  the  parish  court.  The 
plaintiff  declared  on  the  original  claims  or  debts,  filing  the  warrants 
issued  therein,  and  alleging  the  repudiation  of  the  warrants  by  the 
parish. 

Tnese  suits  seem  to  have  been  vigorously  and  thoroughly  defended  in 
both  courts,  and  there  seems  now  to  be  no  question  as  to  the  justness  of 
the  claims  as  debts  of  the  parish.  The  twenty-five  suits  instituted  in  the 
parish  court  were  decided  against  the  plaintiflis  therein,*  who  appealed  to 
the  district  court  The  district  court  reversed  the  judgments  of  the 
pariah  court  in  all  the  cases  and  gave  judgments  for  the  plaintiflia,  as  it 
did  also  in  the  two  cases  originally  brought  therein.  The  court  directed 
the  assessment  and  collection  of  taxes  to  pay  these  judgments,  accord- 
ing to  act  69  of  1869.  The  defendants  sought  to  appeal  from  these 
decisions  in  the  parish-court  cases,  but  it  was  refused.  The  only  ground 
upon  which  such  appeal  could  have  been  asked  was  that  the  tax  im- 
posed was  illegal  or  unconstitutional.  We  are  not  called  upon  to  say 
whether  the  appeal  would  in  such  case  lie  from  the  district  court,  as  the 
parties  mad^  no  effort  to  enforce  their  right,  if  they  had  any,  by  appli- 
cation to  this  court  These  twenty-seven  judgments  became  finals 
neither  the  parish 'nor  the  taxpayers  who  are  plaintiffis  in  the  suit  at  bar 
appealing  tuereitrom. 

The  board  of  assessors  designated  in  the  judgments  proceeded  to  as- 
sess taxes  to  pay  them  in  conformity  to  the  decrees,  and  in  their  esti- 
mates they  added  nearly  seventy-five  per  cent  to  the  amount  of  the  debt^ 
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to  cover  anticipated  delinquencies.  This  was  clearly  illegal  and  excess- 
ive.   They  had  no  such  right  or  power  under  the  law. 

These  taxes,  amounting  to  twenty  and  a  half  mills  on  the  dollar, 
having  been  thus  assessed,  the  collector  proceeded  to  collect  them,  giving 
notices  that  unless  paid  he  would  seize  and  sell,  etc. 

Thereupon  several  hundred  taxpayers,  whose  names  are  set  out  in 
the  petition,  brought  this  suit  in  the  district  court  enjoining  the  collec- 
tion of  the  taxes  so  levied  in  execution  of  said  judgments.  They  allege 
that  they  own  several  hundred  thousand  dollars  of  taxable  property  in 
said  parish,  and  that  their  taxes  under  said  judgments  exceed  five 
himdred  dollars.  They  join  all  the  said  creditors  as  defendants  in  the 
suit,  and  pray  that  said  judgments  and  the  proceedings  thereunder  in 
execution  of  them  be  declared  null  and  void  for  many  reasons  which  it 
is  not  necessary  to  state. 

The  defendants  plead  the  following  peremptory  exceptions: 

First— That  the  district  court  was  without  jurisdiction  ratione  matericB. 

Second — ^That  the  judgments  attacked  were  res  adjudicata. 

Third — Prescription  of  one  year. 

So  far  as  relates  to  the  twenty-five  suits  brought  in  the  parish  court, 
it  is  manifest  that  an  action  to  annul  them  can  not  be  brought  in  t^e 
district  court,  for  two  reasons:  First,  because  actions  of  nullity  of  judg- 
ments must  be  brought  before  the  courts  that  rendered  thenL  C.  P. 
60S,  609.  Secondly,  because  the  amount  of  each  judgment  attacked  is 
less  than  five  hundred  dollars.  The  plaintiffe  can  not  give  jurisdiction 
to  the  district  court  by  aggregating  their  own  interests' on  one  side  and 
opposing  them  to  the  interests  of  sundry  persons  holding  distinct  rights 
aggregated  on  the  other  sida  Nor  can  an  injunction  be  taken  in  the 
district  court  to  prevent  the  execution  of  a  judgment  of  the  pariah 
court  The  assessment  and  collection  of  the  taxes  under  the  judg- 
ments of  the  parish  court  were  only  acts  done  in  execution,  and  the 
injunction  to  restrain  it  must  be  taken  out  in  the  parish  court  23  An. 
329.  We  tnink  the  exorbitant  assessments  good  ground  for  injunction, 
but  we  can  not  grant  relief  in  this  action  so  far  as  relates  to  the  parish- 
court  cases. 

So  far  as  the  action  of  nullity  is  directed  against  the  judgments  ren- 
dered in  the  suits  (No.  2496  and  No.  2523)  brought  in  the  district  court, 
we  think  the  plea  of  prescription  of  one  year  must  prevail.  The  judgment 
in  the  first-numbered  case  was  rendered  on  the  twentieth  of  November, 
1873,  and  in  the  latter  on  the  twenty-first  of  June,  1874  This  suit  was 
brought  and  filed  on  the  twenty-second  of  November,  1875 — more  than 
one  year  after  said  dates.  But  the  plaintifSs  are  entitled  to  relief 
against  the  assessments  to  pay  these  two  judgments,  and  the  injunction 
should  be  perpetuated  as  to  them,  and  the  said  assessment  set  aside 
and  avoided. 
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It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  ' 
judgment  appealed  from  be  avoided  and  set  aside,  and  it  is  now  ordered 
and  decreed  that  plaintifGB'  suit,  so  far  as  it  demands  the  nullity  of  the 
judgments  rendered  in  suits  brought  before  the  parish  court  be  dis- 
missed and  their  injunction  to  the  same  extent  set  aside,  reserving  the 
plaintjffs'  rights  to  proceed. in  the  parish  court.according  to  law,  and 
that  plaintiffs  pay  costs  of  both  courts  so  far  as  relates  to  these  parish 
court  cases. 

It  is  further  ordered  and  decreed  that  plaintiife'  demand,  so  far  as  it 
relates  to  the  nullity  of  the  said  two  judgments  in  suits  brought  before 
the  district  court,  be  rejected;  that  the  assessment  of  taxes  under  said 
two  judgments  be  annulled  and  avoided,  and  that  the  board  of  assessors 
levy  a  new  assessment  according  to  law,  at  a  rate  per  cent  sufficient  to 
pay  said  judgments;  and  that  plaintifb'  injunction  as  to  the  existing  as- 
sessment tor  said  two  judgments  be  perpetuated;  that  Picard  &  Weil, 
plaintil&  in  said  two  suits,  pay  costs  of  this  suit  as  to  those  in  the  lower 
court,  and  plaintiffs  those  of  this  appeal. 


No.  6453. 

The  New   Orle.vns  Republican  Printing  Company  vs.  A.  Dubuclet, 

Treascbeb.     H.  Newgass,  Intervenor. 

A  dfroluiive  avv^Al  from  a  decree,  refusing  a  mandamus  on  the  Treasurer  to  com- 
pel him  to  par  relator  a  cartain  sum  of  money,  will  not  restrain  said  sum  in  the 
'  Treasurer's  hands. 


I 


APPEAL  from  the  Superior  District  CJourt,  parish  of  Orleans.  Lynch, 
J. 

H,  H.  Walsh,  for  intervenor  and  appellant. 

Joh7i  Ray,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  On  the  eighteenth  of  April,  1876,  the  plaintiff  filed  a  pe- 
tition in  the  Superior  District  Court,  alleging  that  said  Company  by 
contract  became  State  Printer,  and  that  for  necessary  work  and  material 
furnished  during  1874  and  1875  the  Auditor  of  Public  Accounts  had 
drawn  his  warrants  in  its  favor  on  the  treasury,  against  the  "  general 
fund "  for  those  years  to  an  amount  exceeding  810,000,  which  warrants 
are  now  held  by  petitioner.  That  frequent  and  repeated  demands  for 
their  payment  had  been  made  of  the  Treasurer,  without  effect,  his  ex- 
cuse being  want  of  funds.  That  for  both  of  said  years  the  Legislature 
had  made  appropriations  largely  in  excess  of  the  revenues,  and  that  the 
Auditor  had  issued  his  warrants  for  said  appropriations,  without  dis- 
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crimination  as  to  whether  they  were  for  necessary  expenses  of  the  State 
government  or  not.  That  under  the  late  amendments  to  the  constitution 
it  is  made  the  duty  of  the  Legislature  to  provide  for  the  payment  of  all 
necessary  expenses  of  the  State  government  out  of  the  revenues,  and  it 
is  further  provided  that  the  revenues  of  each  year  shall  be  devoted  solely 
to  the  expenses  of  said  year,  and  that  all  appropriations  in  excess  of 
revenues  shall  be  null.  That  the  Supreme  Court  in  "  State  vs.  Clinton, 
Auditor,  et  al."  decided  that  the  necessary  expenses  of  the  government 
must  first  be  paid  before  those  for  other  purposes,  and  that  in  ease  of 
excess  of  appropriation  over  revenues,  those  for  other  than  necessary 
State  expenses  must  fall.  That  the  character  of  an  appropriation  is  a 
judicial  question,  and  not  to  be  left  to  the  discretion  of  the  executive 
oflQcers.  That  under  the  system  adopted  by  the  Treasurer  he  can  and 
does  disburse  the  funds  as  he  pleases.  Petitioner  therefore  prays  for 
an  injimction  forbidding  the  Treasurer  paying  any  warrants  on  the  gen- 
eral funds  for  1874  and  1875  until  after  it  shall  be  determined  judicially 
whether  each  warrant  was  drawn  for  necessary  expenses  of  the  govern- 
ment, and  be  prohibited  from  paying  any  such  warrants  not  so  adjudged 
until  after  all  those  for  necessary  State  expenses  have  been  paid,  etc. 

A  rule  nisi  was  issued  against  the  Treasurer,  to  show  cause  on  the 
twenty-seventh  of  April,  1876,  why  the  injunction  should  not  be  granted 
as  prayed  for,  and,  pending  the  rule,  restraining  him  as  prayed  for. 
On  the  twenty-seventh  of  April  the  Attorney  General,  for  the  Treasurer 
and  State,  filed  an  exception  for  answer,  "that  the  said  petition  and 
the  allegations  therein  contained  are  not  sufficient  in  law  to  authorize 
the  relief  prayed  for  in  the  same." 

On  the  twelfth  of  May,  1876,  Herman  Newgass  filed  an  intervention, 
alleging  that  he  held  and  owned  36323  80  of  judges*  warrants,  drawn  on 
the  general  fund  of  1875;  that  he  has  made  frequent  and  repeated  de- 
mands of  the  Treasurer  for  their  payment,  without  effect,  the  excuse 
always  being  that  there  were  no  funds.  He  alleges  that  these  judges* 
salary  warrants  are  for  necessary  expenses  of  the  State  government ; 
that  the  Legislature  for  the  year  1875  made  appropriations  far  in  excess 
of  the  revenues,  and  that  the  Auditor  has  drawn  his  warrants  there- 
for without  discrimination ;  that  said  salary  warrants  must  be  paid 
by  preference  to  those  not  for  necessary  expenses  of  the  government. 
He  adopts  generally  the  allegations  of  plaintiff,  and  alleges  that  he 
verily  believes  there  is  a  large  amount  of  money  in  the  treasury  "  and 
now  held  by  the  Treasurer,  by  reason  of  an  injunction  from  this  honora- 
l)le  court"  He  prays  for  judgment  decreeing  his  warrants  to  be  for 
necessary  expenses  of  the  government,  entitled  to  be  paid  out  of  revenues 
of  1875  in  preference  to  ordinary  debts  and  appropriations,  and  for  a 
mandamus  on  the  Treasurer  commanding  him  to  pay  relator  the  amoimt 
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of  his  said  warrants.  On  the  twelfth  of  May  an  order  issued^^Eich  was 
served  on  the  nineteenth,  commanding  the  Ti^easurer  to  show  cause  on 
the  twonty-fifth  of  May  why  the  mandamus  should  not  issue.  On  the 
nineteenth  of  May  Newgass  took  a  rule  on  plaintiff  to  show  cause  why 
the  injunction  should  not  be  modified  so  as  to  permit  the  Treasurer  to 
pay  his  said  warrants.  On  the  twenty-second  of  May  the  exception  filed 
by  the  Attorney  General  on  the* twenty-seventh  of  April  was  tried,  and 
on  the  twenty-third  of  May  the  court  sustained  it,  refusing  plaintiff's 
injunction  and  discharging  the  rule  nisi,  also  dismissing  the  intervention 
of  Newgass  and  refusing  the  mandamus,  and  discharging  his  rule  on 
plaintiff  for  modification  of  the  injunction.  On  the  twenty-fifth  of  May 
Newgass  on  motion  had  his  application  and  rule  nisi  for  mandatnus  re- 
instated on  the  docket  and  fixed  for  the  twenty-seventh  of  May  and  then 
for  the  second  of  June,'  on  which  last  day  it  was  taken  up  and  tried. 
There  was  judgment  final  for  defendant,  ordering  and  decreeing  that 
the  peremptory  mandamus  prayed  for  by  re.ator  and  intervener  be  re- 
fused and  his  demand  rejected,  except  that  the  warrants  held  by  him 
should  be  recognized  as  for  necessary  expenses  of  the  government 

From  this  decree  Newgass  a^ked  for  and  prosecutes  this  devolutive 
appeal 

On  the  trial  in  the  court  below  it  was  shown  by  relator's  attorney  that 
on  the  ninth  of  May,  1876,  he  called  on  the  Treasurer  and  informed  him 
that  he  had  these  warrants,  and  demanded  their  payment.  The  Treasu- 
rer replied  there  were  no  funds  with  which  to  pay  .them,  and  that  if 
there  were  he  could  not  pay  them  on  account  of  the  injunction. 

The  books  and  clerks  of  the  treasury  show  that  on  the  ninth  of  May 
there  was  to  credit  of  the  general  fund  for  1875,  ^7149  62,  and  that  it 
was  stiJl  there  on  the  day  of  the  trial,  second  of  June,  1876. 

It  also  appeared  by  safd  evidence  that  warrants  to  an  amount  much 
larger  than  the  fund  had  been  presented  before  Newgass  presented  his, 
and  left  in  the  hands  of  the  Treasurer  for  payment  out  of  this  fund. 

Tke  defendant's  counsel  ui^es  various  objections  to  relator's  preten- 
sions.   It  is  only  necessary  to  notice  one  of  them : 

The  relator  applied  to  the  court  for  a  mandamus  to  compel  the  Treas- 
urer to  pay  his  warrants,  and  the  court  ordered  that  the  Treasurer  show 
cause  why  the  writ  should  not  issue  commanding  him  to  pay  them.  On 
trial  of  this  rule  the  court  rejected  relator's  demand  and  refused  to  grant 
the  mandamus.  The  order  to  show  cause  undoubtedly  had  the  effect  to 
prevent  the  Treasurer  paying  out  the  funds  to  relator's  prejudice.  Put 
on  the  trial  this  order  or  rule  was  discharged  and  set  aside  and  its  effects 
ceased.  There  was  then  no  order  or  decree  restraining  the  Treasurer 
from  pacing  out  the  funds  to  other  holders  of  warrants.  The  only  mode 
<3f  continuing  the  suspensive  effect  of  the  rule  was  to  take  a  suspensive 
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appeal  from  the  decree  discharging  it.  But  the  relator  took  only  a  de- 
volutive appeal,  which  did  not  prevent  the  decree  dischaiiging  the  rule 
from  going  into  effect,  and  did  not  continue  to  suspend  the  funds  in  the 
hands  of  the  Treasurer.  The  Treasurer  could  not  plead  the  pendencj 
of  such  an  appeal  as  reason  for  holding  the  money  in  his  hands  pending 
the  appeal.  He  is  not  obliged  to  h.ld  funds  unless  there  is  in  operation 
an  order  so  directing.  The  execution  and  effect  of  the  decree  dischai^g- 
ing  the  rule  not  being  suspended  by  the  appeal,  the  Treasurer  was  at 
liberty  to  pay  out  the  money.  Under  these  circumstances  it  would  be  a 
vain  thing  and  an  injustice  to  order  him  to  pay  to  the  plain  iff  what 
he  may  have  already  lawfully  and  in  duo  course  of  business  paid  to 

others,  and  what  may  not  now  bo  in  his  hands. 

« 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  be  affirmed,  and  that  relator's  application  for  mandamus  be  re- 
fused. 


On  Application  for  Behearino. 

Egan,  J.  Suits  and  matters  of  litigation  must  be  determined  by  the 
condition  of  things  existing  when  the  proceeding  is  had  or  petition  filed. 
The  court  sees  no  error  in  the  reasons  assigned  for  the  decree  rendered. 
Were  it  otherwise,  however,  applying  the  principle  just  stated  to  this 
case,  the  State  Treasurer  was  enjoined  by  process  and  decree  of  court 
from  paying  out  any  part  of  the  general  fund  in  his  hands  at  the  time 
Newgaas  applied  for  the  mandamus  in  this  case.  Mandamus  would  not 
lie  to  compel  the  Treasurer  to  disobey  that  injunction,  and  was  rightly 
refused.  There  is  no  error  in  the  decree  sought  t  j  be  opened.  On  this 
application  the  rehearing  is  refused. 


No.  6474. 

S9     112 

il_^**  Pierre  Lannes  vs.  Workingmen's  Bank  et  al. 


The  purchaser  of  property,  sold  for  taxes  in  accordance  with  the  provisions  of  law. 
holds,  prima  facie,  after  the  delay  for  redeeming  has  expired,  a  valid  title;  and 
such  title  can  not  be  disregarded,  or  assailed  collaterally,  like  a  simulated  title, 
but  must  be  attacked  in  a  direct  action  to  annul. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lxjnch, 

H.  E.  Upton  and  22.  Kbig  Cutler,  for  plaintiff  and  appellee. 

Hornar  &  Benedict  and  R  W.  Baker,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  twenty-fourth  of  January,  1876,  defendant  filed,  in 
the  Superior  District  Court,  a  petition  ia  which  it  alleges- that  Blaize 
Lannes  is  indebted  unto  it  in  the  sum  of  two  thousand  dollars,  with 
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interest  thereon  at  the  rate  of  eight  per  cent  from  the  tenth  of  October, 
1873,  the  payment  of  which  is  secured  by  the  vendor's  mortgage  and 
privilege  on  two  lots  of  ground,  Nos.  5  and  6,  of  square  No.  4,  situated  in 
the  Sixth  District  of  the  city  of  New  Orleans,  bounded  by  Levee,  Jersey, 
Milan,  and  Marengo  streets. 

The  amoimt  sued  upon  is  represented  by  four  not«3,  of  each  five  hun- 
dred dollars,  bearing  interest  at  the  rate  and  from  the  date  aforesaid, 
drawn  by  Blaize  Lannes  to  his  own  order  and  by  him  indorsed,  payable 
respectively  at  one,  two,  three,  and  four  years  from  the  tenth  of  October, 
1873,  and  now  held  by  stiid  bank. 

In  Its  petition  of  the  twenty-fourth  of  January,  1876,  defendant  prayed 
for  the  seizure  and  sale  of  the  two  lots  subject  to  said  vendor's  mort- 
gage and  privilege,  to  satisfy,  in  principal  and  interest,  :he  four  notes 
hereinbefore  meutionod,  and,  besides,  five  per  cent  attorney's  fees,  three 
<lollafe  and  a  half  for  a  copy,  and  one  dollar  for  a  certificate,  and  the 
costs  of  suit  On  the  twenty-fourth  of  January,  1876,  the  order  then 
prayed  for  was  granted. 

The  notes  held  by  defendant  were  delivered  by  Blaize  Lannes  to  his 
brother  Martin,  a  part  of  the  price  of  a  sale  from  Martin  to  Blaize  of 
lots  Nos.  5  and  6,  in  square  No.  4.  In  said  act  of  sale  it  is  expressly 
stipulated  that  the  vendor's  mortgage  and  privilege  is  retained  in  favor 
of  any  future  holder  of  the  notes  subscribed  for  said  price,  and  that 
Blaize,  the  purchaser,  would  not  sell,  alienate,  or  encumber  the  property 
to  the  detriment  of  said  act. 

On  the  thirty-first  of  January,  1876,  acting  under  the  writ  of  seizure 
and  sale  granted  on  the  twenty-fourth  of  that  month,  the  sheriff  of  the 
parish  of  Orleans  seized  and  advertised  for  sale  the  mortgaged  prop- 
erty. On  tlie  first  of  March,  1876,  the  plaintiff,  Pierre  Lannes,  a  brother 
of  Blaize  and  Martin,  enjoined  the  bank  and  E.  Waggaman,  then  sheriff 
of  the  parish  of  Orleans,  from  selling  said  property,  on  the  ground  that 
he  owns  and  possesses  the  same,  by  virtue  of  two  valid  and  recorded 
clee<i6,  one  from  the  tax  collector  of  the  Sixth  District  of  the  city  of 
New  Orleans,  the  other  from  the  State  of  Louisiana. 

In  answer  to  plaintiff's  injunction,  the  bank,  after  a  general  denial, 
specially  denies  the  validity  of  the  title  acquired  from  the  State  Col- 
lector, and  confirmed  by  the  Auditor.  It  alleges  that  said  sale  is  null 
and  void,  not  only  on  account  of  the  want  of  authority  in  the  collector 
to  make  or  give  such  a  title,  but  also  because  said  property  did  not  be- 
long, when  sold  by  that  officer,  to  the  person  in  whose  name  it  was 
assessed. 

In  addition  to  these  averments,  the  bank  charges  that  none  of  the 
formalities  prescribed  by  law  for  the  validity  of  a  tax  sale  were  complied 
with,  and  that  the  sale  from  the  tax  collector  to  Pierre  Lannes  was 
8 
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effected  by  collusion  and  fraud  between  said  Pierre  and  his  brother 
Blaize  for  the  purpose  of  defeating  the  mortgage  and  privilege  restiiig^ 
on  said  property. 

The  bank  prays  that  the  tax  collector's  sale  be  annulled,  plafntifTs 
injunction  dissolved,  and  he  and  the  surety  on  his  bond  condemned  in 
soUdo  to  pay  twenty  per  cent  on  the  amount  of  the  execution  enjoined, 
and,  as  special  damages,  the  sum  of  five  hundred  dollars. 

On  the  trial,  plaintiff  offered  in  evidence,  first,  the  tax  deed  from  the 
collector  to  him,  executed  on  the  fourth  and  recorded  on  the  twelfth  of 
August,  1875;  second,  the  sale  to  him  from  the  State  of  Liouisiana, 
passed  on  the  fourteenth  and  recorded  on  the  fifteenth  of  February, 
1876. 

The  deed  from  the  collector  recites  that  said  property  was  seized  and 
sold  to  satisfy  the  taxes  thereon  due  for  the  year  1873,  and  adjudicated 
to  Pierre  Lannes  for  SHO,  on  condition  that  it  could  be  redeemed  within 
six  months  from  the  day  on  which  it  was  sold,  by  the  owner,  or  aay 
creditor  of  the  owner.  The  deed  from  the  Auditor  is  the  confirmation 
and  ratification,  in  the  name  of  the  State  of  Louisiana,  of  the  title  trans- 
ferred by  the  collector. 

Defendant  offered  in  evidence  in  its  proceedings  against  Blaize  Lannes 
the  order  and  writ  of  seizure  and  sale,  the  return  of  the  sheriff  thereon, 
the  notes  delivered  by  said  Blaize,  and  a  copy  of  the  act  of  sale  from  his 
brother  to  him.  That  act  contains  the  clause  which,  by  tradition,  we 
have  been  accustomed  to  consider  as  the  pact  de  )ion  alieiiando. 

The  bank  also  attempted  to  sustain  the  averments  in  its  answer  by 
extracts,  documents,  the  testimony  of  the  lianncses  and  other  wit- 
nesses; but  plaintiff's  counsel  objected  to  the  introduction  of  that  evi- 
dence, on  the  ground  that,  in  this  controversy,  it  was  irrelevant  and  inad- 
missible ;  that  plaintiff  owns  and  possesses  under  a  title  derived  from 
the  State,  and  the  validity  of  his  title  can  be  inquired  into  but  by  a 
direct  action. 

The  objections  raised  were  maintained  by  the  court,  plaintiCTs  injunc- 
tion perpetuated,  and  defendant's  right  to  a  direct  action  specially 
reserved. 

From  that  decree  the  bank  has  appealed. 

Had  we  found,  in  defendant's  pleadings,  the  charge  that  the  mort- 
gaged lots,  though  bought  by  Pierre  Lannes,  were  bought  for  Blaize, 
and  paid  for  with  funds  advanced  by  hun;  that  the  adjudication  to  Pierre 
was  intended  and  concocted,  not  to  disphice  or  change  the  title,  but  to 
defeat  the  mortgage,  and  that,  as  between  the  two  brothers,  the  trans- 
action was  and  remains  a  simulation,  w*e  would  not  have  hesi tilted  to 
open  the  door  to  the  rejected  evidence,  and  assist  the  creditor  in  ferret- 
ing out  any  alleged  simulation. 
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The  taxes  of  1873  were  due  by  Blaize.  The  payment  of  these  taxes 
was  secured  by  a  right  bearing  on  the  mortgaged  property,  a  right 
superior  in  rank  to  any  mortgage  and  privilege.  To  satisfy  that  right 
and  those  taxes,  the  property  was  seized,  advertised  for  sale,  adjudi- 
cated to  plain  tin  He  paid  the  price  of  adjudication;  he  paid  that  price 
to  a  State  officer;  that  officer  gaye  him  a  title  to  the  property;  that  title 
was  confirmed  by  the  Auditor.  That  is  not  disputed.  The  deeds  of 
sale  from  the  collector  and  the  State  are  before  us,  and  the  constitution 
and  the  law  command  that  such  deeds  shall  be  recorded,  held,  and  re- 
cognized as  prima  fade  evidence  of  a  valid  title. 

We  are  in  presence  of  an  act  which  may  be  fraudulent,  which  may  be 
annuUed,  but  which  can  not  be  treated  as  an  absolute  nullity.  With  one 
exception,  the  authorities  relied  upon  by  defendant's  counsel  refer — not 
to  any  contract  or  transaction  which,  though  fraudulent,  is  not  without 
consideration — but  to  those  contracts  which  have  no  existence,  and  which 
are  mere  masks  used  by  dishonest  debtors  to  conceal  their  fraud.  In 
this  case  there  was  a  consideration,  a  price  was  paid,  and  if  any  fraud 
was  planned  and  perpetrated,  it  was  not  between  the  vendor  and  the 
vendee,  but  between  the  vendee  and  the  former  owner. 

The  only  apparent  exception  to  the  general  rule,  that  no  relative  nulli- 
ties e&n  be  inquired  into  collaterally,  that  no  actual  sales  can  be  annulled 
but  in  a  direct  act.on  and  contradictorily  with  all  the  parties,  is  that  made 
in  the  case  of  Dupre  vs.  Thompson,  reported  in  the  twenty-fifth  Annual, 
page  50i,  and  which  is  different  in  more  than  one  respect  from  the  pres- 
ent one.  In  that  case,  Mr.  Justice  Howell,  with  a  majority  of  the  court, 
held,  too  broadly,  we  conceive,  that  the  validity  of  a  tax  sale  can  be  raised 
by  the  plaintiff  in  execution,  with  no  one  else  but  said  plaintiff  and  the 
purchaser  as  parties  to  the  proceeding.  The  tax  sale  which,  then,  the 
court  had  under  consideration,  was  one  made  prior  to  the  constitution  of 
1868,  when  the  deed  from  the  collector  was  insufficient  t'>  establish  title, 
and  in  fact  was  not  complete  unless  accompanied  by  proof  of  the  exist- 
ence and  legality  of  the  assessment.  Besides,  in  that  exceptional  case, 
the  owner  had,  within  the  delay  fixed  by  law,  offered  to  redeem  the 
property,  which  had  not  passed  from  his  possession.  In  this  one,  no  at- 
tempt to  redeem  was  made  by  either  the  owner  or  the  creditor,  and  the 
delay  within  which  that  right  could  have  been  exorcised  has  expired. 

Mr.  Justice  Wyly  did  not  concur  in  the  \'iews  expressed  by  his  asso- 
ciates, and  his  dissenting  opinion  is  but  an  additional  link  in  the  un- 
broken chain  of  more  than  fifty  decisions  rend  ?red  by  our  court.  He 
aaid:  "  Until  the  tax  sale  is  set  aside  in  s  revocatory  action,  contradic- 
torily with  all  parties  in  interest,  the  creaitor  can  not  proceed  to  enforce 
his  mortgage,  because,  whether  he  has  a  mortgage  or  not  still  existing 
on  the  property  depends  upon  the  result  of  the  inquiry  whether  the 
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sale  to  enforce  the  superior  debt,  the  tax,  was  formal  and  valid.  Until 
this  result  is  ascertained  in  a  proper  proceeding  the  formalities  neces- 
sary in  a  tax  sale  are  presumed  to  have  been  observed  oy  the  officers  of 
the  State  and  the  sale  presumed  to  be  valid. 

"Like  every  forced  alienation,  a  tax  sale  is  liable  to  be  avoided 
for  relative  nullities;  but  I  have  yet  to  learn  that  the  form  of  proceed- 
ing to  ascertain  these  nullities  is  different  in  a  tax  suit  from  that  in  a 
judicial  sale.  Both  kinds  of  sales  are  made  upon  the  faith  of  the  State. 
They  are  not  snares  laid  to  entrap  honest  bidders.  The  title  given  by 
the  State,  like  that  acquired  at  a  judicial  sale,  is  presumed  to  be  valid 
until  the  contrary  is  shown  in  a  legal  manner. 

"  It  is  only  simulated  dales  that  may  be  disregarded;  actual  contracts, 
though  in  fraud  of  creditors,  must  be  attacked  in  a  direct  action." 

23  An.  44,  331;  13  An.  155;  14  An.  560,  495;  17  L.  517;  6  R.  21, 152;  6  L. 
268;  9  L.  542;  4  An.  439;  3  L.  476;  1  An.  297;  4  L.  473;  8  L.  423;  1  L.  491 ; 
11  L.  438;  6  M.  418,  574;  1  N.  S.  537,  633;  23  An.  175;  21  An.  221;  25  An. 
236. 

There  is  no  error  'n  the  judgment  of  the  lower  court. 

It  is  thavefore  ordered,  adjudged,  and  decreed  that  said  judgment  be 
and  it  is  _^ereby  affirmed  at  the  costs  of  defendant  in  both  courts. 


No.  6547. 
J.  U.  AND  H.  M.  Payne  &  Co.  vs.  Ootavia  Pavey  and  Husband. 

Tho  failure  of  a  recorder  of  mort^a^es  to  record  a  deed  of  sale  of  property,  which 
dood  has  been  deposited  for  registry  with  him  by  the  bona  fide  purchaser  of  the 
property,  can  not  in  anywise  operate  to  the  prejudice  of  the  rights  of  such  pur- 
chaser, as  owner  of  the  property. 

APPEAL  from  tho  Seventh  Judicial  District  Court,  parish  of  Avoyelles. 
Hewes,  J. 

Irian  &  Thorp,  for  plaintiffs  and  appellants. 

Thovms  Overton,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  Tliis  is  an  hypothecary  action  to  enforce  against  certain 
lands  in  the  possession  of  defendants  a  judicial  mortgage  resulting  from 
the  registry  on  the  twenty-seventh  of  October,  1874,  of  a  Judgment  ob- 
tained by  plaintiffs  against  the  vendor  of  dcfendtrnt,  Mrs.  Octavia  Pavey, 
bom  Cuvilier. 

It  appears  from  the  evidence  that  the  defendant  purchased  the  prop- 
erty by  public  act  on  the  eighteenth  of  January,  1872,  and  that  the  act 
was  regularly  deposited  for  record  in  the  recorder's  office  of  the  parish 
of  Avoyelles,  in  which  the  land  lies,  on  the  eighth  of  Febniary,  1872,  was 
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indorsed  and  filed  the  same  day  by  F.  W.  Masters,  recorder,  who  was  a 
witness  on  the  trial  of  this  case,  and  swore  that  the  indorsement  was  cor-» 
rect  and  that  the  act  was  deposited  and  filed  in  his  office  on  the  day 
named  in  the  indorsement    It  further  appears  from  the  evidence  that 
the  defendant  went  into  possession  at  the  time  of  sale,  January,  1872,  of 
the  land  conveyed,  and  has  continued  to  possess  and  live  upon  it  ever 
since,  but  that  the  act  of  sale,  though  deposited  and  filed  for  record 
according  to  law,  on  the  eighth  of  February,  1872,  was  not  actually  re- 
corded or  transcribed  on  the  books  of  the  recorder's  office  until  the 
eighteenth  of  September,  1876,  some  time  subsequent  to  the  registry  of 
plaintifls'  judgment  against  defendant's  vendor.    The  question  raised  in 
this  case  is  whether  under  this  state  of  facts  the  land  in  the  hands  of  the 
defendant  is  subject  to  the  judicial  mortgage  of  plaintifib  against  the 
property  of  hor  vc^ndor.    We  think  not.    If  there  was  fault,  nothing  in 
the  evidence  shows  it  to  have  been  that  of  the  defendant,  who  had  no 
power  to  make  the  registry,  and  who  had  complied  with  the  law  by  de- 
positing or  causing  to  be  deposited  and  filed  for  record  the  act  of  sale  in 
the  recorder's  office  of  the  parish  where  the  land  lay  long  anterior  to  the 
obtaining  or  registering  of  plaintiffs*  judgment.    The  laws  of  registry 
are  arbiti-ary,  and  often  operate  constructive  notice  when  there  is  no 
actual  notice.  In  other  States  actual  notice  supplies  the  place  of  registry. 
This  equitable  doctrine  is  held  not  to  prevail  in  Louisiana.    In  many 
cases  of  much  greater  hardship  than  the  present,  this  court  has  con- 
sidered itself  bound  to  refuse  relief,  because  "  ita  lex  sa^ipta  est"    So  say 
we  now.    The  plaintiffe  seek  in  this  case  to  disturb  a  bona  fide  purchaser 
who  had  been  in  actual  possession  for  several  years  before  the  institu- 
tion of  this  suit,  solely  on  the  ground  that  though  filed  for  record  in  the 
proper  office  before  his  judgment  the  defendant's  act  of  sale  had  not 
been  actually  transcribed  on  the  books  of  the  office.    The  law-maker 
has  said  otherwise.    C.  C,  art  2264,  pro\'ides  that  no  notarial  act  con- 
cerning immovable  property  shall  have  any  effect  against  third  persons 
imtil  the  same  shall  have  been  deposited  in  the  office  of  th^  parish 
recorder  or  register  of  conveyances  of  the  parish  where  such  immovable 
property  is  situated.    Article  2254  makes  it  the  duty  of  the  recorder  to 
indorse  on  the  back  of  each  ai't  deposited  with  hun  the  time  at  which  it 
was  received  by  him  and  to  record  the  same  without  delay  in  the  order 
in  which  they  were  received;  and  provides  further  "that  such  acts  shall 
have  effect  against  third  persons  only /ro7/i  the  date  of  their  being  deposit- 
ed in  the  o^'*e  of  the  parish  recorder;"  while  article  2266  provides  affirm- 
atively that  "  the  recording  of  all  contracts,  sales,  and  judgments  affect- 
ing immovable  pre  peity  shall  have  effect  from  the  time  when  the  act  is 
deposited  in  the  proper  office  and  indorsed  by  the  proper  officei'"    The 
title  of  the  defendant  was  so  deposited  and  indorsed,  as  we  have  seen, 
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long  prior  to  either  the  obtaining  or  registry  of  plaintifCs'  judgment- 
against  her  vendor,  and  must  prevail.  We  have  been  referred  to  several 
cases  showing  the  strictness  required  in  regard  to  the  registry  of  mort- 
gages. They  have  no  application  to  the  case  at  bar,  and  upon  that. 
subject  we  express  no  opinion.  The  judgment  below  was  in  favor  of 
defendant,  Mrs.  Ootavia  Cuvilier,  wife  of  Pavey,  and  rejected  plaintiJTa* 
demand  with  costs.    It  was  correct,  and  must  be  affirmed. 


\m  m\  No.  6527. 

Hall  &  Lisle  in  Liquidation  vs.  James  L.  Belden. 

The  property  of  a  suoceesion  can  not  be  sold  under  a  fieri  facitut  issued  on  an  ordi- 
Tuu'y  judgment,  even  though  the  judgment  has  boon  given  to  enforce  a  mortgage, 
and  vendor*8  lien.  The  holder  of  such  a  judgment  must  go  into  the  probate 
court,  to  enforce  his  rights. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre^ 
bonne.    Beattie,  J. 

Cliarles  W,  DuRoy,  for  plaintiffs  and  appellees. 

Orover  &  Harding,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  plaintiff  obtained  judgment  via  orclinaria  against  the 
defendant,  Belden,  with  recognition  of  mortgage  and  vendor's  pri^ege 
upon  a  house  and  lot  in  the  town  of  Houma,  which  were  seized  under 
fieri  facias  and  advertised  for  sale.  Meanwhile  the  defendant  in  execu- 
tion died,  and  his  succession  was  regularly  opened.  The  plaintiflfe 
caused  notice  of  their  proceedings  to  be  served  upon  the  representa- 
tives of  the  succession,  and  thereupon  the  sheriff  offered  the  property 
for  sale  \mder  the  fl^ri  facias  and  seizure  issued  and  made  prior  to  the 
death  of  Belden;  and  the  plaintifEs,  in  the  language  of  the  petition  in 
this  proceeding,  "bid  in  the  same,  but  the  sheriff  refused  to  adjudicate 
the  property  to  them  because  of  the  registry  of  an  official  bond  of 
decedent  as  treasurer  of  the  school  fund  for  the  parish  of  Terrebonne." 
Plaintiffs  thereupon  took  this  rule  upon  the  sheriff,  the  administrator 
of  Belden,  and  H.  M.  Johnson,  parish  recorder  and  also  president  of  the 
school  board,  to  show  cause  why  the  mortgage  resulting  from  the  regis- 
try of  the  before-mentioned  treasurer's  bond  should  not  be  canceled 
and  erased  so  far  as  it  bears  on  the  property  upon  which  they,  the 
plaintiffs,  claim  their  mortgage  and  vendor's  privilege.  He  further 
prays  for  general  relief. 

Service  was  accepted  by  all  the  defendants,  and  Johnson  alone  an- 
swered, denying  the  plaintiffs'  right  to  force  an  adjudication  of  the  prop- 
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erty  in  question  by  reason  of  the  death  of  Belden  before  the  sale,  aver- 
ring that  the  matter  belongs  to  the  probate  court,  and  praying  that  the 
role  be  dismissed. 

The  mortgage  and  vendor's  privilege  were  retained  in  the  act  of  sale 
of  the  property,  and  were  recorded  according  to  law  on  the  day  of  its 
execution,  so  that  in  a  proper  case  the  plaintifCs  would  be  entitled  to  re- 
lief. We,  however,  know  of  no  case,  except  under  special  statute,  in 
which  the  sale  of  succession  property  is  permitted  imder  fieri  facias 
issued  upon  judgment  obtained  via  ordinaria  against  the  deceased  while 
the  s\icce8sion  is' under  administration. 

The  death  of  the  judgment  debtor  stays  all  such  proceedings  for  the 
forced  alienation  of  his  property.  See  Legendre  vs.  McDonogh,  6  N.  S. 
514.  There  is  an  exception  where  the  proceeding  iavla  executiva.  Resort 
must  be  had  to  the  court  of  probates  for  the  enforcement  of  ordinary 
judgments. 

If  there  was  no  valid  or  legal  sale  the  plaintiffs  were  not  adjudicatees 
of  the  property  and  could  not  at  the  present  stage  maintain  this  pro- 
ceeding to  cancel  the  bond  mortgage  before  sale.  The  property  might 
bring  more  than  their  debt. 

The  judgment  of  the  court  below  was  correct,  and  is  therefore  affirmed 
•with  costs. 


No.  6301. 

State  vs.  James  Augustine  et  al.  ^    JJJ 

•I 

Where  two,  or  more  crimes  are  involved  in  a  sinprlo  act.  but  one  indictment  will  He* 

APPEAL  from  the  First  District  Court,  palish  of  Orleans.  Abell^ 
J. 

A.  P,  Field,  Attorney  General,  for  the  State. 

P.  W.  Kramer,  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  question  presented  by  this  appeal  is  whether,  when 
a  party  steals  a  wagon  and  horse  harnessed  in  it,  and  is  indicted,  tried, 
convicted,  and  sentenced  for  the  larceny  of  the  wagcn  alone,  ho  can  be 
afterward  prosecuted  for  the  theft  of  the  horso. 

The  horse  and  wagon  being  harnessed  togetlun*,  the  taking  of  them 
was  a  single  act,  and  constituted  but  one  fact.  Wo  think  that  under 
these  circumstances  there  was  but  one  theft.  To  liold  otherwise  would 
be  to  permit  an  unlimited  number  of  indictments  lo  be  predicated  upon 
one  single  fact — one  taking.  If  an  indictment  vnH  lie  for  horse-stealing, 
in  that  a  horse  was  taken,  and  for  grand  larceny,  in  that  a  wagon  was 
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taken,  you  might  continue  and  indict  for  petty  larceny  of  the  harness,, 
and  80  on  without  limit. 

We  think  that  where  two  or  more  crimes  result  from  a  single  act  or 
fact,  but  one  indictment  will  lie. 

This  seems  to  be  the  spirit  of  our  law,  which  in  section  1055  of  the 
Ke\Tsed  Statutes  declares,  in  substance,  that  no  person  tj^ied  and  ac- 
quitted  or  competed  of  one  offense  can  be  tried  for  another  or  different 
offense  arising  froTH  the  same  state  of  facts. 

Mr.  Wharton  in  his  Criminal  Law  (paragraph  565)  says:  "Where  the 
act  is  separable  into  two  distinct  branches,  as  when  a  man  steals  siniul- 
tanepiisly  two  articles,  as  a  horse  and  saddle  together,  he  may  be  eon- 
victed  on  separate  indictments  for  each  offense."  But  this  rule  is  held 
not  to  apply  when  the  articles  stolen  belong  to  the  same  person.  Idem.  — . 
We  appri?hon  1,  moreover,  that  this  rule  could,  under  our  statute,  only 
apply  when  the  saddle  was  not  on  the  horse,  but  required  a  separate  act 
in  its  taking — an  act  which,  though  contemporaiy  or  simultaneous  with, 
was  yet  "  separable "  from  the  act  of  taking  the  horse.  However  this. 
may  be,  we  think  the  spirit  of  our  law  forbids  two  indictments  for  differ- 
ent offenses  arising  out  of  the  same  state  of  facts.  We  therefore  think 
the  exception,  or  plea  in  bar,  to  the  indictment  in  tliis  case  should  have 
been  sustained. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  and 
conviction  appealed  from  be  annulled  and  avoided,  and  it  is  now  ordered 
and  decreed  that  the  indictment  in  this  c^ise  be  set  aside  and  quashed, 
and  the  defendants  be  not  held  to  answer  the  same. 
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No.  65G0. 
Alexander  Anderson  vs.  Mary  A.  Pike,  Tutrix. 

A  will  by  which  property  is  devisod  to  .4.  and  at  his  doath  to  S,  involves  a  sti^ystitution, 

which  avoids  tho  doviae  in  favor  of  B. 
No  act  reprobated  by  law,  can  bo  made  valid  by  anybody's  ratlflcation. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    Dewing,  J. 

Samuel  P.  Greves,  for  plaintiff  and  appellee. 

Thomas  P.  Dujn^ee,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  1833  John  Anderson  died,  domiciled  in  the  parish 
of  East  Baton  Rouge,  having  made  an  ologi'aphic  will,  by  which  he  be- 
queathed his  property  to  his  brother  and  sisters,  except  that  dispc  sed  of 
in  the  following  clause : 

"  I  leave  to  Phebe,  one  hun  Jrcd  acres  of  land  kncvTi  as  Taquino  Place, 
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with  all  the  improvementB  thereon,  and  four  negroes,  viz:  Phil.,  Jeany,  Big 
Louisa,  and  Long  Frank,  and  one  thousand  dollars,  cash,  to  be  invested 
in  bank  stock.  At  the  death  of  Fhebe,  said  land  and  negroes  and  increase 
to  become  the  property  of  a  yellow  boy  by  the '  name  of  Alexander,  son 
of  Jeany,  and  in  case  of  his  death,  to  revert  back  to  my  heirs  mentioned 
in  the  first  part  of  my  will." 

The  legatee,  Alexander,  seeks  in  this  action  to  recover  the  Taquino 
Place,  which  is  now  in  the  possession  of  the  defendant,  whose  husband 
acquired  it  at  sheriff's  sale  issued  upon  judgment  against  J.  &  H.  Per- 
kins, to  whom  Phebe  had  sold  it  in  1845.  The  recovery  is  resisted  on  these 
grounds  — 

First — ^That  the  will  is  null  as  to  the  donation  to  Alexander,  because  it 
is  &fidei  commisisum  and  substitution. 

Second — That  at  the  death  of  the  decedent,  the  legatee,  Alexander,  was 
a  slave,  and  incapable  of  inheriting  or  acquiring  by  donation  iiiortls  cauaa. 

Third — The  legatee  is  the  unacknowledged  bastard  son  of  the  deceased, 
and  by  reason  thereof  could  not  receive  from  him  by  that  donation. 

Fourth — Tliat  W.  S.  Pike,  whom  defendant  represents,  acquired  the 
land  in  1886,  and  those  from  whom  he  holds  acquired  it  in  1845, 

Fifth — ^The  prescription  of  ten  years  is  pleaded. 

Substitutions  and  Jidei  (vmmissa  are  prohibited.  Every  disposition  by 
which  the  heir,  legatee,  or  donee  is  charged  to  preserve  the  thing  for,  or 
to  return  it  to,  a  third  person,  is  null  even  with  regard  to  the  donee,  insti- 
tuted heir,  or  legatee.  Civil  Code,  article  1507,  new  number  1520.  The 
following  clause  in  a  will  has  been  held  to  contain  a  substitution  :  "  I  give 
and  bequeath  unto  my  wife  the  plantation  upon  which  I  reside,  and  the 
following  slaves,  etc.  I  further  will  that  upon  the  demise  of  my  said  wife 
that  the  property  bequeathed  to  her  return  to  my  brothers  and  sisters 
and  be  e*jually  divided  between  them."    Provost's  ease,  13  An.  574. 

The  terms  of  the  will  in  that  case  are  very  similar  to  the  present  The 
bequest  was  pronounced  a  nullity. 

In  a  later  case  a  testator  bequeathed  to  his  grandson  the  residuum  of 
his  estate,  and  in  the  event  of  the  legatee's  death  before  majority,  or 
without  leaving  lawful  issue,  then  to  his  niece.  The  legatee  attained  ma- 
jority, and  afterward  sold  a  part  of  the  property  thus  bequeathed  him, 
and  then  died  witliout  leaving  lawful  issue.  The  niece  sued  for  the  prop- 
erty. The  purchasers  pleaded  the  nullity  of  the  provision  of  the  will 
under  which  she  claimed,  because  of  its  containing  a  prohibited  substitu- 
tion, and  it  was  so  held.    Wailes  vs.  Daniel,  14  An.  578. 

The  facts  of  this  case  and  the  case  at  bar  are  exactly  alike. 

It  is  alleged,  however,  that  the  nullity  of  the  will  quoad  the  donation  to 
Alexander  is  cured  by  the  ratification  of  the  testator's  heirs,  who  have 
not  sought,  and  do  not  seek,  to  distmrb  the  donation,  or  question  its 
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validity.  A  disposition  of  property  which  is  reprobated  by  law  is  not  sus- 
ceptible of  ratification.  Hoggatt  vs.  Gibbs,  15  An.  700.  Marcade  says  : 
La  confirmation  n'est  done  possible  que  pour  les  obligations  annulables. 
et  non  pour  celles  qui  seraient  proprement  nuUes,  inexistantes.  »  »  * 
Cette  impossibility  d'une  confirmation  pour  les  obligations  qui  seraient 
proprement  nulles  a  ete  nettement  reconnue  lore  des  travaux  prepara- 
toires,  et  la  volonte  du  legislateur  k  cet  regard  ne  saurait  6tre  douteuse. 
Explication  du  Code  Napoleon,  tome  5,  p.  90. 

Nor  has  the  Legislature  here  left  this  matter  in  doubt. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reveraed ;  and  that  there  be  judgment  in 
favor  of  the  defendant  with  costs  in  both  courts. 


No.  6529. 
Edward  J.  Gay  &  Co.  vs.  Crichlow  &  Donelson  et  al. 

Where  a  creditor,  who  has  bought  certain  movables  from  his  debtor,  by  credit! mr 
the  latter  on  his  a'3count  with  the  price  of  the  movables,  instantly  resells  the 
property  to  the  debtor,  the  sale  will  be  valid,  as  between  them,  whether,  any 
delivery  wets  made  to  the  creditor,  or  not. 

APPEAL  from  the  fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

E,  TV.  Blake  and  Barrow  &  Pope,  for  plaintiffs  and  appellees. 

Clay  Knobloch  and  Goode  &  Winder^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendants  being  indebted  to  plaintifife  in  a  lai^ge 
sum,  sold,  transferred,  and  delivered  to  them  forty-three  head  of  mules 
for  the  price  and  sum  of  $7439  21,  and  on  the  same  day,  and  it  might  be 
said,  at  the  same  time  and  place,  the  plaintifiEs  resold  to  defendants  the 
same  mules  for  the  same  sum.  The  plaintiffe  paid  the  price  of  their  pur- 
chase by  crediting  its  amount  on  the  debt  due  them  by  defendants. 
When  plaintiffe  sold  the  mules  back  to  the  defendants,  they  took  a  note 
for  the  price,  specifying  the  consideration,  and  had  this  obligation  re- 
corded in  the  mortgage  office.  The  defendants  in  selling  to  plaintifE» 
made  delivery  by  driving  the  mules  out  to  a  common  and  there  giving^ 
plaintiffe  possession. 

Plaintiffe  bring  this  suit  on  said  obligation,  and  claim  the  vender's  lien 
on  the  mules.  The  defendants  deny  "  that  plaintiffe  made  any  valid  sale 
of  mules  to  them  or  either  of  them,  or  that  plaintiffe  have  any  lien  or 
privilege  on  any  mules  belonging  in  whole  or  in  part  to  either  of  defend- 
ants, and  further  plead  failure  of  consideration  of  the  note  sued  on." 

There  is  no  doubt  that  the  plaintiffe  entered  into  this  transaction  for 
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the  purpose  of  better  securing  themselves  in  the  debt  due  by  defendants. 
Weaee  no  reason  to  doubt  the  bona  fides  of  the  transaction.  True,  they 
bought  the  miiles  with  the  intention  of  reselling  them  at  once  to  the  de- 
fendants and  thereby  securing  themselves  by  a  vendor's  privilege.  We 
see  nothing  illegal  or  Immoral  in  this  transaction.  On  the  contrary,  we 
think  it  was  a  legitimate  business  arrangement  When  not  illegal  or  im- 
moral, a  contract  is  a  law  between  the  parties.  Three  things  must  con- 
cur to  make  a  sale — the  thing,  the  price,  and  consent  As  between  the 
parties  no  delivery  is  necessary.  Third  persons  alone  can  take  advan- 
tage of  its  absence.  We  are  not  called  upon  therefore  to  pass  upon  the 
question  of  delivery.  As  between  the  parties  a  counter  letter  is  the  only 
legal  evidence  of  simulation,  and  parties  will  not  be  heard  to  gainsay 
their  own  deliberate  contracts,  unless  they  suggest  fraud,  error,  or  lesion. 
There  is  no  merit  in  the  defense  set  up;  there  was  ample  consideration 
for  the  note  sued  upon. 
The  judgment  of  the  court  below  is  affirmed  with  costs  in  both  courts. 
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No.  6569. 
Mrs.  S.  a.  Gonbad  and  Husband  vs.  G.  LeBlanc,  Sheriff,  et  al. 

Wh-^re  a  wife  is  authorized  by  the  jud«:e,  under  the  act  of  1855  (R.  8.  sections  2433  and 
MSI),  to  mortfira^re  her  setmrate  property  for  a  certain  sum,  and  for  a  certain  pur- 
pose, and  she  thereupon  executes  the  mortj^agre  for  a  different  sum,  and  for  a 
purpose  in  addition  to  the  one  recited  in  the  authorization,  whoever  endeavora 
to  enforce  the  mortfirasre  must  prove  alhitifle,  that  tho  debt  secured  by  the  mort- 
gBge  inured  to  the  separate  benefit  of  the  wife. 

Th*i  holder  of  a  ncf^otiable  note  of  a  married  woman,  who  has  talcen  it  for  value, 
and  before  maturity,  is  yet  liable  to  have  pleaded  against  him  every  defense 
arisinj;  out  of  the  wife's  incapacity. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    Dewing,  J. 

E,  W,  Bfjbertson  and  Barrow  &  Pbpe,  for  plaintiffs  and  appellees. 

C.  D.  Favrot  and  J.  &  G,  W.  Burgess,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

EoAX,  J.  This  litigation  was  commenced  by  executory  process  by  H. 
P.  Kemochan  claiming  to  be  the  holder  before  maturity  of  two  nego- 
tiable promissory  notes  of  Mrs.  S.  A.  Conrad,  wife  of  Dr.  Marshall  Pope, 
secured  by  mortgage  executed  by  her,  with  the  assistance  of  her  hus- 
band, before  the  parish  recorder  on  the  tenth  of  February,  1873,  as  is 
alleged  by  Kemochan,  in  accordance  with  an  authorization  of  the  judge 
of  the  district  court,  given  under  the  statute  in  regard  to  mortgages  of 
raarried  women,  on  the  eighth  of  Februarj^  1873.  This  proceeding  was 
enjoined  upon  various  grounds,  most  of  which  it  is  unnecessary  to  notice. 
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as  the  plaintiff,  by  his  answer  to  the  petition  for  injunction,  changr^d  his 
proceeding  from  via  execiitlva  to  i*la  ordinaria.  The  two  cases  are  there- 
tore,  in  legal  effect,  but  one,  as  it  is  immaterial  whether  the  injunction 
against  executory  proceedings  is  sued  out  by  way  of  opposition  under  the 
Code  of  Practice  or  by  independent  petition.  The  practice  seems  to  be 
in  such  cases  to  consider  the  petition  for  injunction  as  an  answer  to  the 
original  suit  when  thu8  converted  into  an  ordinary  one.  4  La.  90  ;  16 
La.  109.  This  disposes  of  Kemochan*8  bill  of  exceptions  to  the  ruling- 
of  the  court  below  which  treated  him  as  plaintiff  in  the  introduction  of 
-evidence  on  the  trial.  First,  as  to  the  position  of  Kernochan  as  indorsee 
before  maturity  of  the  notes  sued  on.  In  Sprigg  vs.  Bossier,  5  N.  S.  56, 
it  was  held  that  when  the  objection  arises  from  the  incapacity  of  a  party 
to  enter  into  the  contract  evidenced  by  promissory  note,  that  which  had 
no  binding  effect  when  made  can  not  acquire  it  by  indorsement  In  De- 
gallon  vs.  Mathevrs,  5  An.  4'55,  the  C3urt  rc?afflrms  this  doctrine  in  these 
ivords :  "  When  the  objection  arises  from  the  incapacity  of  the  party, 
as  that  she  was  a  married  woman,  the  indorsement  of  a  negotiable  note 
gives  no  additional  effect  to  the  obligation."  And  the  fact  that  its  face 
showed  that  it  was  given  by  a  married  woman  is  sufficient  notice  to  any 
one  to  put  him  upon  inquiiy  if  the  co)iifkleration  inured  to  her  benefit  be- 
fore discounting  it."  The  distinction  taken  is  well  stated  by  Judge  Por- 
ter in  Sprigg  vs.  Bossier  to  be  between  mere  inquiry  as  to  the  considei^a- 
Hon  and  that  affecting  the  incapacity  of  the  party  to  contract."  In  both  the 
cases  cited  the  note  was  in  the  hands  of  an  indorsee,  who,  imder  the  ordinary 
rules  applicable  to  commercial  paper,  would  have  been  held  an  inno.?cnt 
holder  for  value  before  maturity,  but  the  court  held  that  it  was  not  proven 
that  the  debt  inured  to  the  benefit  of  the  wife,  and  the  plaintiff  could  not 
recover.  The  case  of  Davidson  vs.  Stuart,  10  La.,  is  to  the  same  effect. 
In  the  5  An.  case  before  cited  the  court  says :  "Where  the  consideration  of  a 
note  given  by  a  married  woman  is  not  shown  to  have  been  employed  for 
her  own  separate  use,/o7'  something  ichich  the  husband  icas  not  bound  to 
Jurnish,  she  ought  not  to  be  held."  In  Barnes  vs.  Burbridge,  15  An.  628, 
a  married  woman  was  held  not  concluded  even  by  a  confession  of  judg- 
ment. In  Mt^dart  vs.  Fasnatch,  15  An.  621,  w^here  judgment  had  gone 
against  husband  and  wife  jointly,  it  was  successfully  enjoined  by  her  on 
the  ground  that  the  notes  sued  on  were  given  in  fraud  of  the  law  and 
were  void  as  to  her,  she  being  sued  for  her  husband,  although  the  defense 
was  not  made  in  the  original  suit.  In  Theriot  vs.  V oorhies,  12  An.  853,  it 
was  held  to  be  "  the  uniform  practice  of  the  court  to  look  through  all  the 
disguises  in-wliich  were  shown  their  business  dealings,  and  to  protect  the 
ivife  and  her  property."  So  in  Bisland  vs.  Provosty,  14  An.  172.  In 
Erwin  vs.  M«jCallop,  5  An.  173,  the  wife  gave  her  note  and  mortgage,  in 
which  she  acknowledged  the  debt  was  for  her  separate  use  and  benefit. 
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There  was  no  other  proof  in  the  case,  and  the  court  lield  this  insufficient 
xo  charge  her,  and  that  the  burden  of  proof  to  make  her  liable  was  in  the 
plaintiff:  See,  also,  14  An.  700 ;  22  An.  457 ;  23  An.  196 ;  24  An.  89.  The 
courts  have  been  unifonn  in  not  holding  the  wife  liable  without  proof 
that  the  consideration  inured  to  her  separate  benefit,  no  matter  what  the 
form  of  the  contract  or  who  the  holder  In  the  absence  of  the  statutory- 
authorization  by  the  judge,*  originating  with  the  act  of  1855,  the  provi- 
sions of  which  are  continued  in  the  Revised  Statutes  and  Revised  Civil 
Code  of  1870.  Unless,  therefore,  there  has  been  a  compliance  in  the  case 
at  bar  with  these  provisions,  the  plaintiff,  Kemochan,  can  not  recover 
against  the  wife,  defendant.  To  this  inquiry,  therefore,  we  address  our- 
selves specially,  reserving  any  expression  of  opinion  as  to  the  effect  of 
the  statute  when  compliod  with.  In  Stapleton's  case,  24  An.  89,  it  was 
held  that  the  authorization  must  precede  the  contract  or  the  giving  of  the 
mortgage,  otherwise  the  ordinary  rule  prevails,  and  the  authorization 
does  not  make  pn^of  that  the  consideration  inured  to  the  wife's  benefit, 
nor  dispense  the  creditor  or  person  seeking  to  enforce  it  from  making 
such  proof  nUumle.  In  the  case  at  bar  the  authorization,  it  is  true,  was 
given  on  the  eighth  of  February,  1873,  and  the  notes  and  mortgage  on 
the  tenth,  two  days  after,  but  the  inquiry  remains,  were  they  given  in 
pursuance  of  the  authorization  ?  The  authorization  is  to  contiBct  a  loan 
or  debt  of  six  thousand  five  hundred  dollars,  and  to  mortgage  her  real 
estate,  situated  in  this  parish,  or  such  part  thereof  as  may  be  necessary, 
in  order  to  secure  said  dc'bt,  which  is  to  be  contracted  for  the  purpose  of 
borrowing  money  and  obtaining  supplies  to  carry  on  her  fanning  interest 
in  this  parish  for  ike  present  year.''  In  the  act  of  mortgage  the  notes 
seciu'ed  by  it  araoimt  to  86439  60,  and  are  declared  to  be  given  for  past 
indebtedness  and  for  advances  to  be  made  during  the  coming  sea- 
son. It  is  evident,  then,  that  so  far  as  the  past  indebtedness  is  con- 
cerned, the  contract  preceded  the  authorization,  and  is  not  covered  or 
protected  by  it  because  not  contracted  in  pursuance  of  it  (see,  again,  24  An. 
89).  It  is  further  evident  that  no  such  authorization  was  given  by  the 
judge  as  that  recited  in  the  act,  and  as  even  if  some  part  of  the  considera- 
tion for  the  notes  and  m')rtgage  were  such  as  authorized  by  the  judge,  the 
parties  have  so  intermingled  it  with  others,  or,  as  it  is  called,  "  past  in- 
debtedness," that  the  amoimt  of  each  is  not  distinguishable  from  the  notes 
and  mortgage  above,  and  that  this  proof  must  be  sought  aliunde.  In 
other  words,  the  whole  notes  and  the  whole  mortgage  stand  affected  by 
this  uncertffinty,  and  do  not  of  themselves  make  that  "full  proof"  against 
the  wife  which  is  spoken  of  in  the  statute.  The  plaintiff  seems  to  have 
thought  otherwise,  and  has  not  furnished  that  evidence  aliunde  necessary 
to  charge  the  wife.  The  admission  in  the  act  of  mortgage  is  insufficient. 
See7  N.  S.  341 ;  8  N.  S.  692.     The  view  of  this  case  which  we  have  taken 
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makes  it  unnecessary  to  pass  upon  the  question  of  homestead,  though, 
to  avoid  misapprehension  in  this  case,  we  are  not  prepared  to  say  that 
imder  some  circumstances  even  a  married  woman  may  nbt  claim  its 
benefits.  As  the  plaintiff,  Kernochan,  may  be  able  to  supply  evidence 
which  ho  has  not  furnished  m  this  record  sufficient  to  satisfy  us  of  his 
right  to  recover  against  the  defendant,  Mrs.  Pope,  we  are  unwilling  to 
conclude  him  by  our  judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  annulled,  avoided,  and  reversed,  and  the  cause  re- 
manded to  the  court  below  to  be  there  proceeded  with  according  to  law 
and  the  opinion.  It  is  further  ordered  that  the  seizure,  if  still  existing, 
be  released,  and  that  Kernochan  pay  the  costs  of  the  same  and  of  appeal, 
the  other  costs  in  the  case  to  await  judgment 


No.  6572. 
E.  H.  Farbab  vs.  Stephen  Dukcan. 

The  principal  is  bound  by  any  contract  madeby  his  ngont  which  isnf»cf?ssary  to  carry 
out  the  objects  of  the  agency  :  and  no  confldontinl  limitation  of  the  mandate, 
can  operate  to  the  prejudice  of  any  innocent  third  person. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Tensas. 
Hough,  J. 

E.  D,  White,  for  plaintiff  and  appellant. 

Drake  cC*  CurrelU  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  is  a  lawyer,  and  sues  for  remuneration 
tor  professional  services  rendered  the  defendant  in  eeitain  legal  proceed- 
ings before  the  court  of  Tensas  parish.  The  recovery  is  resisted  on  the 
ground  that  the  plaintiff  was  not  employed  by  the  defendant,  nor  by 
any  one  authorized  by  him. 

The  defendant  owns  several  plantations  in  the  parish  of  Tensas.  Seven 
of  these  plantations  had  been  sold  for  taxes,  and  the  professional  ser- 
vices consisted  in  rescuing  them  from  impending  total  loss  to  the  de- 
fendant. The  suits  instituted  by  plaintiff,  and  prosecuted  to  judgment, 
are  in  the  record  as  part  of  the  evidence.  The  plaintiff  was  successful 
in  these  suits.  The  value  of  these  plantations  ranges  from  forty  to 
seventy-five  thousand  dollars,  those  figures  expressing  the  value  of  the 
whole  thus  recovered.  The  fee  charged  is  twenty-five  hundred  dollars. 
Three  practicing  attorneys  say  the  fee  is  reasonable. 

Mr.  Winchester,  of  Natchez,  is  the  agent  and  attorney  in  fact  as  well 
as  at  law,  of  defendant.    He  has  had  charge  of  the  defendant's  interests 
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for  many  years.  He  leases  this  property,  collects  the  revenues,  and  in 
several  instances  has  employed  counsel  in  this  State  to  represent  and 
protect  defendant's  interests.  He  has  entire  control  of  this  property, 
with  power  to  sue  in  defendant's  name.  Both  Duncan  and  his  agent 
Winchester  declare  there  was  an  understanding  between  them  that  the 
agent  was  alone  to  be  responsible  for  fees  of  counsel  employed  by  him. 
Plaintiff  had  no  Icnowledge  of  this  stipulation  of  defendant  with  his  agent. 
Winchester  was  recognized  by  defendant  as  his  general  agent,  and  was 
thus  held  out  to  the  world  by  him.  There  is  no  attempt  by  the  defend- 
ant to  deny  or  conceal  the  fact'  of  this  agency;  on  the  contrary,  he  un- 
hesitatingly avows  it,  refers  to  it  in  his  correspondence  with  plaintiff, 
and  does  no:  inform  him  that  in  the  event  Winchester  employed  him  he 
must  look  to  the  agent  for  his  fees.  Defendant  thinks  that  Winchester 
ought  to  pay  plaintiff  for  his  services,  anXi  that  he  ought  not  to  be  re- 
quired to  do  so.  t  will  not  be  denied  that  a  general  authority  empowers 
*  the  agent  to  bind  his  principal  by  all  acts  within  the  scope  of  his  employ- 
ment, and  the  consequence  of  this  authority  is,  that  its  exercise  by  the 
agent  is  not  affected  or  limited,  as  to  a  party  dealing  with  him,  by  any 
private  order  or  direction  not  known  to  such  party.  Dunlap's  Paley's 
Agency,  sc^ction  127.  Arayo  vs.  Currel,  1  La.  536.  Bergerot  vs.  Farish, 
d  Rob.  31G.     Forman  vs.  Walker,  4  Annual,  409. 

It  has  been  held  that  a  power  of  attorney  "  to  sue  or  otherwise  collect 
all  claims  "  implies  the  authority  to  employ  counsel,  and  one  thus  em- 
ployed was  adjudged  to  be  entitled  to  Ills  compensation,  notwithstand- 
ing the  denial  of  the  defendant  of  any  employment  by  himself.  Morgan 
vs.  Brown,  12  Annual,  159. 

The  employment  by  the  agent  in  this  case  of  plaintiff  binds  his  prin- 
cipal to  the  payment  of  a  just  and  reasonable  remuneration  for  his  ser- 
vices. We  are  no*:  prepared  to  say  that  the  estimate  of  the  value  of 
these  sf^rvices  made  by  the  plaintiff  liimsclf,  and  by  the  witnesses,  is  ex- 
aggerated. Defendant  has  had  the  benefit  of  plaintiff's  services,  which 
were  laborious  and  protracted,  and  required*two  absences  from  his  home, 
and  involved  great  responsibility,  and  resulted  in  success. 

It  is  admitted  in  the  pleadings  that  plaintiff  has  received  one  hundred 
and  sixty  dollars  in  part  of  the  fee  charged  by  him.  The  judgment  of 
the  lower  court  was  in  favor  of  the  defendant. 

It  is  now  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  is  avoided  and  reversed,  and  that  plaintiff  have  and  recover 
qf  the  defendant  two  thousand  three  hundred  and  forty  dollars,  with 
five  per  centum  per  annum  interest  from  the  thirteenth  day  of  March, 
1876,  and  costs  of  both  courts,  and  that  the  attachment  sued  out  by 
plaintiff  be  maintained  and  enfc»rced. 


^ 
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No.  6554. 
^3  194  Me8.  Adelina  Luckett  vs.  CJora  A.  Grain. 

The  advertisement  of  property,  seized  under  executory  process,  on  the  very  day  of 
the  seizure,  has  no  invalidating;  effect,  provided  there  are  thirty  days  advertise'^ 
ment,  and  thirty-three  clear  days  intervene  between  the  seizure  and  the  sale. 

Where  the  process  of  the  court,  in  an  injunction,  does  not  seem  to  b3  seriously 
abused,  special  damages  need  not  be  imposed.  ^ 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orsborn,  J.    Trial  by  jury. 
•  Eijan  d'  WJdte,  for  plaintiff  and  appellant. 

E,  A.  Hunter,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Defendant  obUiined  an  order  of  seizure  and  sale  against 
property  of  plaintiff;  after  due  notice  of  the  order  the  writ  issued,  and 
on  fifteenth  April,  1876,  between  twelve  and  one  o'clock,  the  sheriff  seized 
the  property  and  gave  notice  thereof  to  Mrs.  Luckett,  sale  to  take  place 
twentieth  May,  1876.  The  sheriflf's  advertisement  of  the  sale  appeared 
in  the  Rapides  Gazette,  the  olTicial  paper,  on  the  same  morning  of  fif- 
teenth April,  1876.  The  publisher  says  the  paper  was  distributed 
usually  between  eight  and  nine  o'clock  in  the  morning. 

The  plaintiff  in  this  suit  (defendant  in  said  executory  process)  enjoins 
said  sale  or  the  grounds — 

First — That  the  evidence  on  which  the  process  issued  was  not  authen- 
tic. 

Second^That  the  advertisement  was  premature. 

Third — That  she  was  entitled  to  certain  credits  on  the  notes. 

The  firet  ground  seems  not  to  have  been  insisted  upon  below  or  in 
this  court. 

The  second  ground,  the  prematurity  of  the  advertisement,  is,  we  think, 
without  much  if  any  merit. 

It  is  admitted,  in  argument,  by  plaintiff's  counsel  that  the  sheriff  might 
advertise  immediately  after  seizure,  without  waiting  the  lapse  of  the 
three  days,  provided  thirty-three  days  clear  intervened  between  the  day 
of  seizure  and  day  of  sale.  The  law  only  requires  thirty  days  advertise- 
ment. It  appears  to  us  that  the  law  has  been  complied  with.  The  law 
takes  no  heed  of  the  parts  of  a  day.  The  seizure  was  made  on  fifteenth 
April,and  the  advertisement  was  published  on  fifteenth  April,  and  thirty^ 
four  days  intei*vened  between  that  day  and  day  of  sale.  We  express  no 
opinion  upon  the  case  which  would  bo  presented  if  the  advertisememt 
should  be  published  on  a  day  preceding  that  of  the  seizure. 

The  third  ground  of  injunction  was  sustained,  and  plaintiff  allowed 
the  credits  claimed.  The  evidence  as  to  one  of  the  credits,  8150,  paid 
by  Walk,  is  not  very  satisfactory;  but  the  case  seems  to  have  been  tried 
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by  an  intelligent  jury,  and  we  do  not  feel  inclined  to  disturb  the  verdict. 

The  judgment  of  the  court  below  is,  however,  clearly  erroneous  in  con- 
demning the  plaintiff  in  injunction  to  pay  the  costs.  She  sustained  her 
injimction  to  the  extent  of  the  credits  claimed,  and  did  not  therefore  owe 
the  costs. 

The  defendant  prayed  for  damages  in  the  court  below,  on  dissolution 
of  the  injunction,  and  has  filed  answer  in  this  court,  asking  that  dam- 
ages  be  allowed.  The  notes  bear  eight  per  cent  interest,  and  we  do  not 
think  this  case  discloses  such  an  abuse  of  the  process  of  the  court  as  to 
justify  the  infliction  of  special  damages.  We  think  the  jury  and  comli 
below  properly  disallowed  them. 

It  i3  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed  from  be  reversed  and  set  aside;  and  it  is  now  ordered,  adjudged, 
and  decreed  that  the  injunction  sued  out  by  plaintiff  be  perpetuated  to 
the  extent  of  the  credits  allowed  by  the  jury,  to  wit:  3i65  (being  credits 
additional  to  those  indorsed  on  the  notes),  and  that  for  the  balance  of 
the  debt  the  injunction  be  dissolved  and  set  aside;  and  it  is  further 
ordered  that  the  defendant  in  this  suit  pay  costs  of  both  courts. 


No.  5159. 
CHARLES  T.  Howard  vs.  William  B.  Schmidt. 

Aereditor  can  not  annul  a  judicial  sale  of  his  debtor's  property,  (made  at  the  in- 
stance of  another  creditor)  on  account  of  any  informality  in  the  proceedinua 
affecting  the  sale,  unless  he  proves  that  such  informality  has  caused  him  an  in- 
jury. 

By  appointing  an  appraiser,  the  debtor  cures  any  defect  in  the  advertisement  of  a 
judicial  sale.  ^ 

Where  a  party  sells  one  of  a  series  of  notes,  secured  by  mortfira^re  on  certain  prop- 
erty, without  warranty,  and  reserving:  to  any  holder  of  any  other  of  said  notes 
equal  rlf^hts.  it  will  not  debar  him  from  subeeauently  proceed in^  on  another  of 
said  notes,  and  subjecting  said  property  to  the  ratable  satisfaction  of  each  of  said 
notes. 

A  litigant  is  required  to  give  parties  in  interest  no  other  notice  of  his  proceeding, 
than  that  prescribed  by  law. 

iPPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Cnllom,  J. 
Joseph  P.  Homor,  for  plaintiff  and  appellee. 
H.  J.  &  J.  H.  Grover,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

DeBlasc,  J.    This  suit  was  filed  by  plaintiff  on  the  tenth  of  Novem- 
ber, 1873.    He  alleges  that  Mrs.  Mary  Jane  Borden  and  William  B. 
Schmidt  are,  in  solidOy  indebted  unto  him  in  the  sum  of  four  thousand 
dollars,  with  interest  thereon  at  the  rate  of  eight  per  cent,  from  the 
•  seventeenth  of  March,  1871,  costs  of  protest,  and.  attorpey's  fees. 
9 
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As  concerns  Mrs.  Borden,  plaintiff's  claim  is  predicated  on  a  promissory 
note  drawn  to  her  own  order,  at  the  aforesaid  date,  by  her  indorsed  and 
delivered  to  Schmidt  as  part  of  the  purchase  price  of  a  lot  of  ground 
and  the  residence  thereon,  by  him  sold  to  the  said  Mrs.  Borden,  for  six- 
teen thousand  dollars,  payable  one-fourth  cash,  and  the  balance  in  three 
notes  of  each  four  thousand  dollars,  with  interest  from  date. 

The  first  of  said  notes  matured  on  the  seventeenth  of  March,  1872, 
was  protested,  and  sued  upon  by  Schmidt.  Mra.  Borden  filed  no  answer 
to  that  suit,  and,  on  the  twenty-fourth  of  April,  1872,  a  judgment  by  de- 
fault was  entered  against  her.  Three  days  after  that  default,  by  act 
passed  before  Andrew  Hero,  Jr.,  a  notary  public,  defendant,  Schmidt, 
transferred  to  plaintiff  the  not^  sued  upon,  the  mortgage  and  privil^e 
securing  its  payment,  and  his  light  of  action  in  the  suit  filed  by  him 
against  Mrs.  Borden. 

That  transfer  and  subrogation  was  made  "without  any  warranty  what- 
ever, and  with  the  distinct  understanding  that  said  transfer  and  3ubro- 
gation  are  not  to  impair  or  prejudice  the  rights  under  the  second  and 
third  notes,  or  any  holder  thereof,  or  of  either  of  said  holders." 

This  clause  derives  considerable  importance  from  the  fact  that,  by  its 
clear  and  imperative  terms,  Charles  T.  Howard  was  informed  that  the 
note  then  transferred  to  him  was  the  first  of  a  series  of  three  notes 
drawn  by  the  same  party,  secured  by  the  same  mortgage  and  privilege, 
and  that  it  was  so  ti'ansfen-ed  without  any  warranty,  and  with  the  ex- 
press stipulation  that  any  holder  of  its  twin  sisters — not  excluding,  but 
including  the  assignor,  at  least  by  inference — would  share  equally  with 
him  in  any  future  distribution  of  the  proceeds  of  any  sale  which  might 
be  made  of  the  mortgaged  property. 

As  to  third  i)arties,  that  dwlaration  Wiis  entirely  useU^ss;  their  right  of 
preference,  as  against  the  assignor,  w<nild  have  existed  without  that 
declaration.  Is  it  less,  in  substance  and  in  terms,  than  an  absolute  reser- 
vation in  favor  of  the  assignor,  one  imposed  and  exacted  by  him,  the 
object  of  which  could  hardly  have  been  misunderstood  by  the  assignee — 
one  foimd  in  his  o^vn  contract,  which  beare  his  signature,  and  which, 
either  willingly,  civrelessly,  or  through  necessity,  he  has  accepted  and 
assented  to  ?    That  conclusion  is  iiTcsLstible.    2  R.  R.  221;  21  An.  529, 624. 

The  second  note  matured  on  the  seventeenth  of  March,  1873,  and 
shared  the  fate  of  the  first — it  was  not  paid — and  Schmidt  i)roceeded 
thereon  ria  executlva.  The  property  subject  to  his  vendor's  mortgage 
and  privilege  was  seized,  advertised  for  sale,  and  sold  by  the  sheriff  on 
the  twenty- eighth  of  May,  1873,  under  an  appnusement  partly  made  by 
an  expert  selected  by  Mrs.  Borden  herself. 

At  that  sale  Schmidt  became  the  adjudicatee  of  the  property  for  eight' 
thousand  dollars. 
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Paid  the  costs  and  taxes  then  due,  and  amounting  to 91757  40 

And  retained  the  balance  of  the  price,  to  be  applied  as  follows, 
to  wit:    To  State  and  city  taxes  already  levied  but  not  then 

exigible 270  00 

To  the  notes  held  by  Charles  T.  Howard,  the  New  Orleans,  Mu- 
tual Insurance  Company,  and  the  said  Schmidt,  each 
$1990  86i,  in  aU 5972  60 

Total S8000  00 

This  application  and  proposed  distribution  of  the  proceeds  of  the  sale 
were  made,  and  appear  in  the  sheriff's  return  on  the  writ,  and  they  have 
been  approved  by  all  the  interested  parties  except  Mrs.  Borden  and 
Charles  T.  Howard. 

On  the  thirteenth  of  October,  1873,  with  a  view  of  perfecting  the  title 
by  him  acquired  at  the  sherifFs  sale,  Schmidt  published  a  monition,  to 
the  granting  of  which,  on  the  tenth  and  eleventh  of  November,  1873,  the 
plaintiff  and  Mrs.  Borden  objected,  and  mostly  on  the  identical  grounds 
now  urged  in  this  suit  and  by  plaintiff  against  Mra.  Borden  and  Schmidt. 
In  that  opposition  they  pray  that  the  sale  from  the  sheriff  to  Schmidt  be 
avoided  and  annulled. 

On  the  day  he  filed  his  opposition  to  the  confirmation  of  the  aforesaid 
sale,  Charles  T.  Howard  brought  a  direct  action  against  Schmidt  and 
Mrs.  Borden,  in  which  he  charges  that,  on  the  fifteenth  of  April,  1873, 
without  notice  to  him,  and  without  his  knowledge,  Schmidt  proceeded  on 
the  second  of  the  notes  8ubsc»ribed  by  Mrs.  Borden;  that,  in  his  proceed- 
ing, he  represented  that  the  third  of  said  notes  remained  unpaid,  and 
prayed  that  the  property  mortgaged  to  secure  the  balance  due  of  the  pur- 
chase price  of  said  property  be  sold  on  the  following  conditions:  for  cash 
to  satisfy  the  two  matured  notes,  and,  as  to  the  third  note,  on  a  term  cor- 
responding with  its  maturity. 

He  complains  that  the  writ  of  seizure  and  sale  applied  for  and  obtained 
by  defendant  was  issued  on  terms  which  are  at  variant^e  with  the  order 
of  the  court,  and  different  from  those  fixed  in  said  order,  in  this:  that, 
according  to  said  writ,  the  purchaser  was  to  assume  payment  of  the  third 
and  last  of  said  notes,  and  pay  on  the  spot  the  balance  of  the  price  of 
adjudication;  that  Schmidt  fraudulently  concealed  from  liim  his  intention 
to  proceed,  for  the  purpose  of  acquiring  said  property  for  less  than  he 
(Howard)  would  have  given  for  it,  and  that,  by  his  fraudulent  course,  said 
Schmidt  has  made  himself  liable  in  solido  with  Mrs.  Borden  for  the 
amount  of  the  note  ho  holds. 

There  are,  then,  pending  at  this  very  hour,  in  this  and  the  Fifth  District 
Court,  two  proceedings  filed  by  Charles  T.  Howard,  one  in  which  he  prays 
for  the  annulling  of  the  sale  from  the  sheriff  to  Schmidt,  and  another  in 
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which  he  claims  that,  by  reason  of  his  purchase,  Schmidt  has  assumed 
payment  of  the  note  which  he  transferred  without  any  warranty.  These^ 
pleas  are  inconsistent,  as  the  former  impugns  and  denies,  the  latter  ac- 
knowledges and  ratifies  the  title  from  the  sheriff  to  Schmidt. 

There  are — not  in  Schmidt's  petition  against  Mrs.  Borden  for  a  seizure 
and  sale,  not  in  the  order  of  the  court  on  that  petition,  but  in  the  writ 
issued  by  the  clerk  and  the  advertisement  published  in  the  official  paper — 
two  slight  errora,  not  calculated  to  in  any  way  discourage  bidders;  one 
is,  that  the  purchaser  has  to  pay  in  cash  the  two,  instead  of  one  of  the 
matured  notes — that  held  by  the  seizing  creditor — ^the  other,  that  the 
purchaser  was  to  assume  payment  of  the  third  note,  which  meant  that 
the  purchaser  would  be  bound  to  pay  cash  the  amotmt  of  the  note  of  the 
seizing  creditor,  that  of  Howard  on  demand,  the  third  one  at  its  maturity; 
but  the  purchaser  would  have  had  thus  to  pay  and  assume  payment  only 
in  case  the  price  offered  would  have  been  sufficient  tx>  satisfy  the  whole 
claim. 

The  rule  that  in  judicial  sales  the  prescribed  formalities  are  to  be 
strictly  observed  is  rather  for  the  benefit  of  the  debtor  and  purchaser 
than  the  creditor.  By  the  appointment  of  an  appraiser  the  debtor  waives 
any  defect  in  the  advertisement.  This  Mrs.  Borden  has  done.  As  to 
Howard,  he  has  not  shown  any  injury  to  him  which  resulted  from  the 
alleged  informalty,  and  until  he  does  the  rule  is  inflexible,  he  can  not 
annul  the  sale  of  his  debtor's  property.    11  R.  R.  533;  5  An.  570;  9  An.  632. 

Under  the  subrogation  from  defendant  to  him,  plaintiff  did  not  acquii'e; 
he  renounced  his  right  of  action  against  defendant.  When  and  how,  if 
at  all,  did  that  right  accrue  ?  From,  he  conceives,  the  sale  of  the  sheriff, 
and  particularly  because  Schmidt  fraudulently,  he  says,  acquired  for  a 
price  ridiculously  low  the  property  for  which,  in  his  petition,  plaintiff  al- 
leges he  would  have  given  more  than  Schmidt,  and,  in  his  evidence?,  for 
which  he  might  have  gone  to  ten  thousand  dollars. 

What  is  the  nature  of  plaintiff's  action  ?  It  is  not  a  third  opposition, 
not  an  action  in  nullity,  and,  though  it  has  some  of  its  features,  it  is  not 
the  hypothecary  action.  As  regards  Schmidt,  it  is  not  and  can  not  be  an 
action  on  the  note.  If  we  except  from  plaintiff's  pleadings  two  sentences, 
two  allegations,  one  which  precedes  and  the  other  contained  in  the  prayer, 
his  action  against  Schmidt  would  be  one  in  damages,  based  on  pretended 
frauds.  Those  two  sentences  are,  that  in  which  he  charges  that,  by  rea- 
son of  his  purchase,  defendant  has  assumed  payment  of  his  note,  and 
that  in  which  he  asks  for  the  recognition  of  his  mortgage  and  privilege. 

Defendant  is  evidently  liable  to  plaintiff  for  a  share  of  the  proceeds  of 
the  sale  of  the  twenty-eighth  of  May,  1873;  that  share  has  been  estab- 
lished and  informally  tendered  to  plaintiff,  who  refused  it,  remarking  that 
he  intended  to  try  and  get  all  of  it.    Has  he,  against  Schmidt,  and  imder 
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the  circumstances  related,  an  action  to  recover  more  than  he  was 
offered  ?  If  he  has,  it  is  not  under  either  the  subrogation  or  the  note. 
He  80  acknowledged  himself,  for  when  asked  whether  Schmidt  was  liable 
for  the  whole  of  the  note,  on  account  of  the  frauds  he  complained  of,  he 
answered,  "That  is  one  reason."  "Any  other,"  inquired  defendant's 
counsel?    "No,"  replied  plaintiff. 

The  charge  that  defendant  intended  to  defraud  plaintiff  is  not  sus- 
tained by  the  evidence;  not  even  by  the  latter 's  imswom  allegations,  and 
it  is  repelled  by  the  very  acts  with  which  he  is  reproached,  and  by  every 
presumption  that  can  be  legally  invoked.  Ho  applied  to  a  court  of  jus- 
tice; from  that  court  he  obtained  an  order  to  which  he  was  entitled,  which 
no  judge  could  have  refused  to  grant.  Under  that  order  a  writ  was  is- 
sued, placed  in  the  hands  of  a  public  officer,  a  seizure  was  effected  by 
that  officer,  the  sale  of  the  seized  property  was  advertised  in  the  official 
journal,  and  made  at  the  usual  place.  Howsoever  intimate  the  relations 
of  interested  parties  may  be,  the  law  requires  no  other  notice  than  that 
which  was  given.  Besides,  when  was  defendant  himself  informed  that 
the  sale  was  to  be  made  ?  On  the  day  which  preceded  that  sale.  To  his 
attorney,  who  had  imparted  that  information,  he  said,  "  I  am  glad  that 
you  sent  me  that  note,  as  otherwise  I  would  have  forgotten  the  property 
was  to  be  sold."  That  remark  does  certainly  not  suggest  the  intention  of 
perpetrating  a  fraud.  ^ 

Plaintiff,  in  this  matter,  has  a  right;  but  is  he  pursuing  the  right  he  has 
and  which,  at  first,  was  not  denied,  but  recognized,  by  defendant  ?  We 
believe  not.  His  interest  is  imperiled,  not  by  his  or  his  adversary's  fault, 
but  by  those  fatal  causes  which  have  so  reduced  the  value  of  property  in 
our  Stat?,  and  in  his  anxiety  and  trouble  he  abandons  that  which  he  can 
justly  claim,  to  claim  that  which  can  not  be  justly  granted.  Under  two 
of  the  allegations  of  his  petition  we  can  fix  his  proportion  in  the  pro- 
ceeds of  the  sale  made  in  May,  1873;  under  his  evidence  we  could  allow 
but  damages. 

The  exception  that  plaintiff's  pleadings  disclose  no  cause  of  action  has 
added  to  the  difficulties  of  this  branch  of  the  controversy,  and,  but  for 
the  two  allegations  already  cited,  would  have. been  maintained.  We  con- 
clude that,  in  the  interest  of  all  the  parties,  the  door  should  not  be  left 
open  to  any  additional  htigation  between  them.  Plaintiff  is  entitled  to 
the  amount  which  was  tendered  to  him.  That  amoimt  is  secured  by  the 
vendor's  mortgage  and  privilege  on  the  property  purchased  by  defendant. 
5  An.  306;  16  K  170. 

Plaintiff  has  referred  us  to  the  case  of  Ventress  against  his  creditors, 
in  which  this  court  correctly  decided  "  that  when  the  holder  of  a  claim 
secured  by  mortgc^e  assigns  a  part  of  it,  he  can  not  be  permitted  to 
come  m  competition  with  his  assignee,  if  the  property  mortgaged  is 
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insufficient  to  pay  the  whole  claim."  20  An.  359.  Here  we  have  the- 
parties'  contract,  which  expressly  reserves  in  favor  of  any  holder,  whom- 
soever he  may  be,  an  equality  of  rights  with  Cliarles  T.  Howard,  the- 
assignee.  That  contract  is  their  law.  Under  its  sweeping  terms  no  holder 
can  be  excluded;  they  are  each  entitled  to  an  equal  share  of  the  proceeds 
of  the  sale. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  against  William  B.  Schmidt  be  and  it  is  hereby  annulled, 
avoideii,  and  revereed,  and,  proceeding  to  render  such  judgment  as 
should  have  been  rendered  below,  it  is  ordered,  adjudged,  and  decreed 
that  Charles  T.  Howard  recover  of  William  B.  Schmidt  the  sum  of 
81990  86§,  and  that  the  vendor:S  mortgage  and  pri\'ilege,  by  which  the 
payment  of  said  amoimt  is  socmred,  be  and  they  are  hereby  recognized 
as  having  taken  effect  and  bearing  since  the  twenty-second  day  of  March, 
1871,  on  the  property  purchased  by  said  Schmidt  on  the  twenty-eighth  of 
May,  1873,  at  the  sale  then  made  of  the  same  by  the  civil  sheiiff  of  the 
parish  of  Orleans. 

It  is  lastly  ordered,  adjudged,  and  decreed  that  the  costs  of  the  lower 
court  be  paid  by  defendant,  Schmidt,  those  of  the  appeal  by  Charles  T. 
Howard. 
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No.  4847. 
Jacob  Hawkins  vs.  New  Orleans  Pbinting  and  Ptblishino  Company. 

Where  apeoial  defenses  have  been  set  up  in  an  answer,  in  conjunction  with  the  plea 
of  the  jfeneral  issue,  evidence  is  admissible  to  establish  the  special  defenses. 

In  an  action  for  damages  for  slander,  libel,  or  defamation,  the  defendant  rr.ay  plead 
the  truth  of  what  he  has  said,  or  written,  and  prove  it  by  any  legal  evidence. 

Where  '*  perjury  "  has  been  char^red  in  an  alloKed  libel,  it  is  for  the  jury  to  determine, 
by  a  scrutiny  of  the  whole  publication,  whether  the  word  was  used  by  defendant 
in  a  popular  sense,  or  as  chargring  the  technical  crime  of  perjury. 

The  bribery  of  a  juror  is  good  ground  for  granting  a  new  trial,  and  It  may  be  proved 
like  any  other  fact. 

APPEAL  from  the  Fourth  District  Court,  palish  of  Orleans.    Lyjich, 
J.    Trial  by  jury. 
H.  C.  Dibble,  Cotton  &  Levy,  and  Eicc  &  WJutaker,  for  plaintiff  and 
appellee. 
H.  N.  Ogden  and  Randolplij  Singleton  &  Browne,  for  defendants. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Taliaferro,  J.  The  grounds  on  which  the  appellee  mainly  relies  in 
support  of  his  motion  to  dismiss  the  appeal  in  this  case  are  that  the 
transcript  does  not  contain  a  tme  record  of  the  proceedings  had  on  the 
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trial  of  the  case  in  the  court  below,  but  on  the  contrary  that  it  is  erased, 
interlined,  and  mutilated  in  various  places  referred  to  by  pages  in  the 
transcript;  that  these  defect**  in  the  transcript  are  imputable  solely  to  the 
appellant 

An  attentive  examination  of  the  paits  of  the  record  containing  these 
alleged  erasures,  interlineations,  and  mutilations  does  not  convince  us  that 
the  transcript  is  not  a  true  and  correct  copy  of  the  original  record  of  the 
proceedings  had  in  the  case  on  its  trial  in  the  court  below.  Two  certifi- 
iat«j  of  the  clerk  and  his  affidavit  besides  attest  its  coiTectness.  It  seems 
that  ex  industria  the  clerk  has  aimed  to  present  an  exact  fac  siuule,  a 
photograph,  of  the  record,  which  in  some  of  its  parts  presents,  on  that 
account,  an  anomalous  appearance. 

And  we  will  here  remark  that  tlie  clerk,  in  making  out  the  transcnpt 
in  this  manner,  has  made  a  departure  from  the  established  usage  which 
has  nothing  to  commend  it  as  an  improvement  and  nothing  to  render  its 
adoption  desirable.  We,  however,  assume  that  tliis  transcript  represents 
correctly  the  alterations,  erasures,  interlineations,  etc.,  as  they  appear  in 
the  original.  There  is  nothing  that  we  find  to  induce  the  belief  that  the 
original  record  has  been  altered,  or  that  the  transcript  is  not  a  correct 
copy  of  it. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  this  suit  the  plaintiff  seeks  to  recover  one  hundred 
thousand  dollars  as  damages  for  an  alleged  libel,  published  by  the  de- 
fendant in  the  Daily  Picayurie  newspaper.  An  article  styled  "  the  Usurper 
Hawkins"  contains  the  alleged  libelous  matt?r.  it  was  published  on  the 
tweAty-third  of  February,  1873.  So  much  of  it  as  is  necessary  for  the 
decision  of  the  issues  now  before  us  is  here  transcribed: 

"Jacob  Hawkins  is  not  a  legal  judge,  nor  is  the  so-called  Superior  Dis- 
trict Court,  over  which  he  assumes  to  preside,  a  legal  court.  The  inves- 
tigation before  the  Senate  Committee  on  Privilegts  and  Elections  has 
brought  to  the  knowledge  of  the  whole  people  of  the  United  States  what 
was  before  perfectly  well  known  to  the  people  of  this  State.  All  the 
members  of  that  committee,  in  their  preliminaiy  report,  agreed  with  re- 
niarkable  unanimity  that  the  Kellogg  government  was  simply  a  usurpa- 
tion without  foundation  in  law.  They  unanimously  declared  that  the 
Lynch  Returning  Board  never  had  the  official  returns  of  the  election 
More  them,  and  never  had  any  legal  or  competent  evidence  before  them 
to  enable  them  to  declare  what  the  results  of  that  election  were." 
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The  words  particularly  complained  of  as  injurious  to  plaintiff  are: 

"  But  why  do  our  people,  with  these  two  reports  before  them,  continue 
to  endure  that  monstrous  party  creation,  the  Superior  District  Court? 
How  much  longer  will  they  quietly  submit  to  the  decrees  of  a  bastard 
judge  of  a  bastard  court  created  by  a  bastard  Legislature  ?  Have  they 
iiny  respect  for  that  compound  of  perfidy  and  perjury,  Jacob  Hawkins, 
who  assumes  to  preside  over  the  court  that  was  specially  created  to  re- 
ward him  for  violating  his  duty  and  his  oath  as  a  returning  officer?  How 
much  longer  will  the  members  of  our  bar  continue  to  recognize  this 
illegal  tribunal  and  its  perjured  judge?" 

The  defendant  pleaded  the  general  issue  in  the  usual  form,  by  denying 
"  all  and  singular  the  allegations  of  the  petitioner,  except  in  so  far  as 
they  may  be  hereinafter  admitted,"  and  then  specially  jiLstifled  with  am- 
ple averments.  Some  of  these  are  that  the  article. was  writt?n  and  pub- 
lished under  a  profound  sense  of  duty  to  the  public;  that  the  matters 
therein  charged  were  universally  believed  to  be  true  in  this  community; 
that  in  printing  and  publishing  the  article  respondent  was  not  originat- 
ing, nor  was  he  giving  currency  to  a  rumor,  but  m  rely  as  a  public 
journal  naiTating  facts  already  well  known  and  accepted  as  true  by  the 
public;  that  the  whole  subject-matter  had  been  submitted  to  a  commit- 
tee of  the  United  States  Senate,  and  that  committee  had,  after  a  fidl 
investigation,  found  in  substance  the  facts  to  be  as  stated  in  said  article; 
that  it  was  apparent  upon  the  face  of  the  article  that  it  was  not  intended 
to  produce  any  new  impression  upon  the  public  mind  as  to  the  character 
of  the  plaintiff,  but  imdertook  merely  to  narrate  what  had  already  been 
accepted  by  the  public  as  true,  and  upon  these  accepted  truths  to  advise 
the  public  as  to  its  duty  at  a  critical  period  in  the  history  of  the  State; 
and,  finally,  that  every  statement  contained  in  the  article  was  sui>ported 
by  the  strongest  proof,  and  believed  by  respondent  to  be  true  as  pub- 
lished, and  that  the  statements  as  published  were  true. 

The  issues  were  submitted  to  a  juiy,  who  awarded  eighteen  thousand 
dollars  to  the  plaintiff  as  damages.  From  the  judgment  of  the  court,  in 
accordance  with  that  verdict,  the  defendant  appeals. 

There  are  twenty-two  bills  of  exception  to  the  ruling  of  the  judge  be- 
low.   We  shall  no~ace  as  many  of  them  as  may  be  required  at  this  time. 

The  defendant  offered  several  witnesses  tj  prove  the  truth  of  the 
statements  made  in  the  published  article,  and  objection  was  made  to  the 
reception  of  this  proof  on  the  ground  that  by  pleading  tlie  general  de- 
nial the  defendant  had  lost  the  right  to  justify,  or,  in  other  words,  that 
the  plea  of  the  general  issue  precluded  the  plea  of  justification  and  any 
other  defense.  It  has  long  been  a  settled  rule  under  our  Code  of  Prac- 
tice that  the  general  issue  is  waived  by  a  special  plea,  and  that  the  latter 
always  controls  the  former  so  far  a 3  rehites  to  tho  matter  specially 
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pleaded.  Lcsseps  vs.  Wicks,  12  An.  739.  When  there  is  a  special  de- 
fense relied  on,  the  answer  always  opens  with  the  plea  of  general  denial, 
and  is  followed  by  the  special  pleas  more  or  less  elaborated,  as  it  usu- 
ally closes  with  the  prayer  for  general  relief,  and  it  would  not  be  more 
extraordinary  to  hold  that  the  prayer  for  general  relief  excludes  all 
other  prayers  of  the  answer,  than  that  the  plea  of  the  general  issue 
once  made,  accompanied  by  special  defenses,  excludes  all  evidence  in 
support  of  those  defenses.  The  gravamen  of  plaintiffs  complaint  is, 
not  that  defendant  made  a  publication  concerning  him,  but  that  the 
publication  thus  made  was  false,  malicious,  and  libelous.  The  defend- 
ant averred  that  it  was  not  false,  but  true,  not  malicious,  but  made  with 
good  intent,  not  libelous,  but  the  reiteration  of  what  was  commonly  be- 
lieved to  be  true.  He  should  have  been  allowed  to  substantiate  these 
averments. 

In  support  of  the  averment  relative  to  the  conclusions  of  the  United 
States  Senate  committee^  the  defendant  offered  in  evidence  the  pub- 
lished report  of  that  committee.  One  of  the  statements  in  the  publica- 
tion in  the  Picayune  related  to  the  participation  of  the  plaintiff  in  the 
acts  of  the  Returning  Board  of  that  date  as  one  of  its  members.  The 
alleged  libel  as  to  that  participation,  and  the  nature  and  quality  of  the 
plaintilTs  conduct  as  a  sworn  member  of  that  board,  was  justified  in 
the  answer  as  founded  upon  that  report,  and  the  evidence  was  offered  to 
show  that  the  publication  was  free  from  malice,  and  was  only  a  repro- 
duction of  what  that  committee  had  upon  examination  pronounced  to 
be  true.  In  that  light,  and  for  that  purpose,  the  evidence  should  have 
been  received. 

So,  also,  of  the  rejection  of  the  various  witnesses  who  were  offered  to 
sustain  different  phases  of  the  plea  of  justification.  Whatever  was  per- 
tinent under  that  plea,  and  in  its  support,  should  have  been  received. 
By  express  law,  the  defendant  in  a  civil  suit  for  slander,  defamation,  or 
for  a  libel  may  plead  in  justification  the  truth  of  the  slanderous,  defam- 
atory, or  libelous  words,  and  may  maintain  that  plea  by  all  legal 
evidence.    R.  S.  1870,  sec.  3640. 

The  plaintiff  insisted  that  the  expression  "  compound  of  perfidy  and 
perjury  "  as  applied  to  himself  must  be  held  to  mean  that  he  had  been 
guilty  of  the  technical  crime  of  perjury,  and  that  no  evidence  could  be 
received  except  that  which  would  show  him  to  have  been  guilty  of  that 
crime,  as  defined  in  the  statutes.  The  modem  doctrine  upon  that  sub- 
ject is  that  the  question  to  be  left  to  the  jury  is  not  what  the  defendant 
meant  by  the  words  he  spoke,  but  what  reasonable  men  hearing  the 
words  would  understand  by  them.  Townsend  on  Slander  and  Libel, 
173,  note.  To  call  a  man  a  thief  is  not  actionable  unless  it  is  intended 
to  impute  to  him  a  felony;  unexplained,  it  will  be  construed  in  a  feloni- 
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OU8  sense,  but  is  subject  to  explanation  by  tlie  context.  Idem,  197.  The 
jury  should  have  been  instructed  to  take  the  publication  in  its  entirety, 
and  to  consider  from  its  phraseology  whether  it  was  the  technical  crime 
of  perjury  or  the  popular  sense  of  that  word  that  was  meant,  or  that 
was  or  would  be  understood  by  readers  as  having  been  meant  by  the 
utterer  of  the  alleged  libel.  Trimble  vs.  Moore,  2  La.  577;  Miller  vs. 
Holstein,  16  La.  395. 

The  defendant  offered  the  plaintiff  as  a  witness,  and  was  proceedings 
to  interrogate  him,  when  objection  was  made  that  he  could  only  be  in- 
terrogated on  facts  and  articles.  Formerly  a  party  to  a  suit  could  only 
be  interrogated  by  questions  in  writing  annexed  to  a  petition  or  answer 
in  which  one  of  the  parties  to  the  suit  prays  that  the  other  be  ordered 
to  respond  under  oath,  in  order  to  make  use  of  his  answers  as  testimony 
in  support  of  his  demand,  or  to  aid  him  in  his  defense.  CJode  of  Prac- 
tice, article  347  et  seq.  In  1868  the  competent  witness  in  all  civil  mat- 
ters w£is  declared  to  be  a  person  of  proper  understanding  (Acts  of  1868, 
p.  269),  and  since*  that  act  parties  to  suits  have  been  uniformly  held  to 
be  competent  witnesses  either  in  their  own  behalf  or  in  behalf  of  their 
adversaries.  The  only  exception  to  this  uniform  ruling  that  we  know  of 
is  that  of  the  court  a  qua  on  the  trial  below. 

Many  witnesses  were  offered  to  prove  the  truth  of  the  alleged  libelous 
matter,  and,  among  them,  James  Longstreet  The  bill  of  exception  in 
this  instance  states  that  the  object  of  the  testimony  was  to  rebut  the 
presumption  of  malice,  but  the  court  held  it  inadmissible,  because  "  un- 
der the  general  issue  defendant  can  not  prove  his  chaises."  The  exclu- 
sion of  most  of  the  testimony  of  defendant  rested  upon  the  ruling  jlrst 
made  as  to  the  effect  of  pleading  the  general  issue,  the  judge  having 
ignored  the  special  pleas  made  in  the  same  answer,  and  to  which  the 
pleader  specifically  referred  as  limiting  the  general  denial.  It  is  only 
when  the  defendant  confines  himself  to  that  plea,  and  altogether  omits 
that  of  justification,  that  evidence  of  the  truth  of  the  alleged  libelous 
matter  is  excluded.  Miller  vs.  Roy,  10  An.  231.  The  error  of  the  first 
ruling  entailed  the  errors  cf  all  subsequent  ones,  and  thus  totally  de- 
prived the  defendant  upon  any  hearing  upon  the  merits  of  his  defense. 

The  case  was  given  to  the  jury  on  Friday,  Jime  19,  and  at  six  o'clock 
p.  m.  of  that  day,  on  being  brought  into  court  at  their  request,  the  fore- 
man reported  their  inability  to  agree,  whereupon  the  court  ordered  the 
sheriff  to  remand  them  to  their  room,  there  to  remain  under  his  charge 
until  they  do  agree.  At  three  o'clock  p.  m.  of  the  ensuing  day  they 
were  again  brought  into  court,  and  their  foreman  made  the  same  report, 
and  the  same  order  was  made  by  the  judge.  At  nine  o'clock  p.  m.  of 
that  day  the  verdict  was  rendered. 

A  motion  for  a  new  trial  was  male  on  the  ground  that  two  jurors  had 


I 


NEW  OBLEANS,  MARCH,  1877.  139 


Hawkins  vs.  New  Orleans  Printinflr  and  Publishiner  Company. 

been  bribed — one  of  them,  by  name  Haworth,  before  the  cause  was  sub- 
mitted, and  the  other,  D'Aquin,  on  the  afternoon  of  Saturday  after  they 
had  been  for  a  few  moments  in  court  to  announce  their  non-a^eement. 
Tliis  bribery  was  alleged  to  be  by  the  plaintiff  through  an  agent.  The 
oner  of  the  court,  George  Walker,  was  the  alleged  agent.  It  was  sworn 
that  he  slipped  into  D'Aquin's  hand  a  small  piece  of  paper,  while  the 
juror  with  the  others  was  going  to  their  room  from  the  court-room,  and 
whispered  to  him  not  to  open  the  paper  until  he  had  returned  to  the 
jury-room.  It  was  D'Aquin  that  had  said  aloud  to  the  judge  that  an 
agreement  upon  a  verdict  was  impossible.  The  writing  upon  the  slip 
was: 

"  Mr.  D'Aquin,  if  you  go  with  the  majority  there  is  a  five-himdred- 
doUar  note  at  the  store  for  you. 

"YOUR  FRIEND  ON  CHARTRES  STREET." 

D'Aquin  had  been  during  the  jury's  deliberations  a  pronounced  favorer 
of  a  verdict  for  the  defendant,  and  upon  his  return  to  the  jury-room  on 
Saturday  afternoon  the  impossibility  of  agreement,  of  which  he  had 
given  assurance  to  the  court,  was  suddenly  converted  into  a  hearty  ac- 
quiescence in  the  ^'iews  of  the  majority.  All  the  facts  of  this  affidavit 
are  said  to  have  been  obtained  by  the  confession  of  Walker,  the  crier  of 
the  court,  as  well  as  of  the  juror  himself. 

The  other  juror  was  alleged  to  have  been  bribed  by  one  Thomas  Kav- 
anaugh,  acting  as  agent  of  plaintiff,  during  the  progress  of  the  trial, 
twenty-five  dollars  being  paid  cash  and  one  hundred  and  twenty-five 
dollars  more  to  be  paid  as  the  purchase  price  of  a  verdict  for  twenty- 
five  thousand  dollars  in  favor  of  plaintiff. 

Upon  the  hearing  of  the  motion  for  a  new  tii^,  supported  by  affidavits 
setting  forth  in  extetu^o  the  occasions  and  circumstances  of  the  bribery, 
with  the  names  of  the  parties,  additional  evidence  was  offered  to  sustain 
the  statements  made  in  the  motion  and  the  affidavits.  Objection  was 
made  to  its  reception  for  the  reason  that  a  juior  should  not  be  permit- 
ted to  impeach  his  own  verdict,  and  as  to  the  witnesses,  other  than  the 
jurors,  that  their  statements  would  be  hearsay.  The  presiding  judge 
was  then  offered  as  a  witness  to  prove  that  Walker,  the  crier  of  the 
court,  admitted  to  him  (the  judge)  that  he  did  slip  into  the  juror's  hand 
the  writing  offering  a  specific  bribe  on  the  occasion  described,  and  on 
objection  by  plaintiff  the  court  ruled  out  the  testimony. 

The  textual  provisions  of  our  Code  declare  that  a  new  trial  shall  be 
granted  if  it  be  shown  that  the  jury  has  been  bribed.  The  applicant 
for  the  new  trial  must  annex  to  his  motion  his  affidavit  of  the  facts 
alleged  in  proof  of  the  bribery.  Code  of  Practice,  arts.  560,  561 ;  Mor- 
gan V8.  Bell,  4  Martin,  619 ;  Trehan  vs.  McManus,'  2  La.  216.  It  has 
often  been  held  that  a  juror  can  not  be  heard  to  impeach  his  own  verdict. 
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because  the  admission  of  his  testimony  to  that  end  would  open  the 
door  to  tamperers,  and  might  be  the  means  to  destroy  a  verdict  which 
could  be  used  by  a  juror  who  had  become  dissatisfied  with  it.  Its  effect 
is  to  defeat  his  own  solemn  act  under  oath.  Campbell  vs.  Miller,  1  N.  S. 
514 ;  Cive  vs.  Rightor,  11  La.  141 ;  State  vs.  CaldweU,  3  An.  435 ;  Hilliard 
on  New  Trials,  196.  But  it  has  also  been  held  that  the  testimony  of  a 
juror  may  be  received  to  prove  misconduct  of  the  oflftcer  having  them  in 
<jharge.  Thomas  vs.  Chapman,  45  Barbour  (N.  Y.)  98.  And  in  the  spe- 
cial instances  of  bribeiy  as  the  alleged  misconduct  of  the  jury,  the 
afladavit  of  a  juror  touching  that  misconduct  was  held  admissible. 
Ritchie  vs.  Walbrooke,  7  Serj.  &  Rawle,  458;  Spurckvs.  Crook,  19  Illinois, 
426.  And  this  from  the  necessity  of  the  case.  The  bribery  is  known, 
usually,  to  none  but  the  party  using  it,  or  his  agent,  and  his  victim.  The 
fear  of  detection  and  its  consequences  imposes  secrecy  upon  the  instru- 
ments employed  for  its  accomplishment.  Without  the  power  to  interro- 
gate them,  the  exposure  of  the  bribeiy  would,  in  most  instances,  be 
impossible.  But  we  do  not  find  it  necessary  to  decide  authoritatively 
now  whether  that  particular  misconduct  of  a  juror,  i.  e.,  briberj",  can  be 
elicited  by  his  own  testimony.  In  this  case  the  testimony  of  the  crier  to 
the  court  was  offered  to  prove  his  own  successfid  attempt  to  bribe  one  of 
the  jurors,  and,  upon  ascertaining  that  the  crier  had  disappeared,  the 
presiding  judge  was  offered  to  prove  the  crier's  admission  that  he  had 
slipped  the  piece  of  paper  in  D*Aquin's  hand,  while  the  juiy  were  yet 
undecided,  and  while  the  officer  was  accompanying  them  to  their  room 
for  renewed  deliberation. 

The  refusal  of  the  judge  to  grant  a  new  trial  under  these  circumstan- 
ces is  not  merely  an  error  in  law.  It  is  oflBcial  misconduct,  and  repre- 
hensible in  all  its  phases.  It  was  his  duty  to  have  ordered  a  new  trial 
<?.r  mero  motu.  A  judge  is  the  consen'ator  of  his  court.  The  conserva- 
tion of  its  purity  is  his  first  and  highest  function.  It  should  not  requii'e 
the  interposition  of  counsel,  or  of  any  subordinate  officer  of  the  court, 
to  move  the  judge  promptly  to  repair  an  injury  to  his  own  administra- 
tion of  justice,  effected  by  such  foul  means.  The  knowledge  of  the  stain 
on  that  day  and  by  that  act  stamped  upon  his  court  was  brought  home 
to  him  by  protracted  and  repeated  appeals  for  its  removal.  His  own 
knowledge  of  the  facts  was  attempted  to  be  elicited,  and,  instead  of 
making  that  knowledge  the  basis  of  an  instant  and  voluntary  order 
which  should  wrest  from  the  briber  the  fruits  of  his  wrongf  \\  act,  he 
permitted  the  verdict  which  he  knew  to  have  been  bought,  to  tarnish  the 
records  until  the  appeal  to  a  higher  tribunal  shall  have  removed  the  op- 
probrium thus  cast  upon  the  law,  and  those  who  administer  it. 

Nearly  four  years  'have  passed  since  the  verdict  was  rendered  in  this 
case,  and  we  may  reproduce  here  the  indignant  expressions  of  Lord 
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Denman,  in  rendering  his  celebrated  judgment  in  O'Connell  vs.  the 
Queen:  "  If  it  is  possible  that  such  a  practice  as  that  which  has  taken 
place  in  the  present  instance  should  be  allowed  to  pass  without  a  rem- 
edy, trial  by  jury,  itself,  instead  of  being  a  security  to  persons  who  are 
accused,  will  be  a  delusion,  a  mockery,  and  a  snare." 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  rendered  thereon  be  avoided  and 
reversed,  and  that  this  cause  be  remanded  to  the  lower  court  to  be  tried 
anew  under  the  instructions  contained  in  this  opinion:  and  it  is  also 
ordered  and  decreed  that  the  defendant  have  and  recover  of  Martha  J. 
Hawkins,  the  legal  representative  of  the  succession  of  the  deceased 
plaintiff,  the  costs  of  this  appeal. 


No.  6040. 
McCloskey,  Bigley  &  Co.  vs.  Wingfield  &  Bridges  et  al. 

A  judgment  against  a  partnership,  which  has  ceased  to  exist  by  the  death  of  one 

of  the  partners  before  the  date  of  the  jad;;ment,  is  null  and  void. 
A  surety  can  not  be  held  under  a  judgment  void  as  to  his  principal. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch^ 

A  J. 

Bentick  Egan,  for  plaintiffs  and  appellants. 

George  L,  Bright,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  McCloskey,  Bigley  &  Co.  brought  suit  against  Wingfield  & 
Bridges,  described  in  the  petition  as  "  a  commercial  firm,  composed  of 
James  H.  Wingfield  and  H.  Q.  Bridges."  Process  of  attachment  was  is- 
sued, under  which  the  property  of  Wingfield  &  Bridges  was  seized,  and 
released  on  bond  given  by  Wingfield  &  Bridges,  with  Charles  S.  Bush  as 
security,  conditioned  to  satisfy  such  judgment  as  might  be  rendered 
against  defendants. 

Plaintiff  prayed  "that  Wingfield  &  Bridges  be  cited  to  appear  and 
an3wer  this  petition,  and,  after  due  proceedings  had,  that  said  firm  of 
Wingfield  &  Bridges,  and  the  members  thereof,  James  H.  Wingfield  and 
H.  Q.  Bridges,  be  condemned,  in  solido,'*  etc. 

The  citation  was  addressed  to  "  Messrs.  Wingfield  &  Bridges,"  and  the 
service  was  on  "  Messrs.  Wingfield  &  Bridges,  through  Bridges  in  per- 
son, a  member  of  said  firm."  The  answer  was  in  the  name  of  the  firm, 
and  the  judgment  was  against  "  defendants,  Wingfield  &  Bridges,  and 
the  members  thereof,  James  H.  W^ingfield  and  H.  Q.  Bridges,  in  solido" 

Execution  issued  on  this  judgment,  and  was  returned  "  no  property 
found,"  and  therefore  plaintiff  took  a  rule  on  Charles  S.  Bush,  the  surety 
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in  the  release  bond,  to  show  cause  why  he  should  not  be  condemned  to 
satisfy  the  judgment. 

In  his  answer  to  this  rule  Bush  set  up  a  number  of  objections.  We 
shall  notice  but  one  of  them,  which  we  think  is  fatal,  and  that  is  that 
James  H.  Wingfield,  of  the  firm  of  Wingfield  &  Bridges,  was  dead  at  the 
time  the  judgment  was  rendered. 

The  suit  was  against  the  partnership,  Wingfield  &  Bridges;  the  part- 
nership alone  was  cited;  the  release  b:>nd  was  given  by  the  partnership, 
and  Bush  was  surety  for  the  partnership. 

A  judgment  against  a  commercial  partnership  binds  the  partners  iit 
solidOy  but  to  have  that  effect  the  partnership  must  exist  and  be  capa- 
ble of  standing  in  judgment  at  the  time  the  judgment  is  rendered. 

The  proof  is  that  James  H.  Wingfield  died  on  the  second  of  April, 
1874,  more  tlian  a  year  before  the  judgment,  which  was  rendered  on  the 
twenty-flret  of  May,  1875.  The  judgment,  therefore,  against  the  firm  of 
Wingfield  &  Bridges,  and  against  James  H.  Wingfield,  was  a  mere 
nullity,  absolutely  void. 

The  condition  of  the  release  bond  is  that  the  defendants,  the  principal 
obligors,  Wingfield  &  Bridges,  shall  satisfy  such  judgment  as  may  be 
rendered  against  them.  A  judgment  against  one  of  the  individuals  who 
was  a  member  of  that  firm  while  it  existed  is  not  a  judgment  against  the 
defendants,  the  partnership;  and  the  surety  did  not  undertake  to  satisfy 
any  other  judgment  than  such  as  might  be  rendered  against  the  princi- 
pals, the  partnership. 

After  the  death  of  Wingfield  no  judgment  could  be  rendered  against 
the  partnership  without  making  his  representative  a  party,  and  until 
such  judgment  is  rendered  the  surety  of  the  partnership  is  not  hable. 

In  Grieff  vs.  Kirk,  17  An.,  it  was  decided  that  the  surety  of  a  partner- 
ship in  an  appeal  bond  was  not  the  surety  of  the  individuals  comprising 
that  partnei*ship,  and  that  he  was  not  liable  on  a  judgment  which  dis- 
charged the  partnership  but  condemned  one  of  the  partners  iudi\idu- 
ally. 

The  judge  of  the  court  below  did  not  err  in  dismissing  the  rule  taken 
by  plaintiffs  on  Bush,  the  security,  and  the  judgment  appealed  from  is 
affirmed  with  costs. 


On  Application  for  Rehe.\ring. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  This  application  has  been  earnestly  pressed  upon  our  atten- 
tion, and  we  have  given  it  due  consideration. 

The  question  is  not  merely  as  to  the  manner  of  enforcing  judgment 
against  the  principal  before  pui-suing  the  surety.  It  is  as  to  the  exist- 
ence of  judgment  against  the  principal.    The  death  of  a  partner  dis- 
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solves  the  partnership.  R.  C.  C.  2876.  If  this  arises  after  answer  filed, 
suit  does  not  abate,  but  may  be  continued  by  making  the  heirs  or  legal 
representatives  of  the  deceased  partner  parties  to  the  suit.  No  valid 
judgment  can  be  obtained  otherwise,  as  held  by  us.  This  was  not  done 
in  the  present  case,  and  is  an  insuperable  obstacle  to  the  pursuit  of  the 
surety  in  the  present  attitude  of  the  case. 
The  rehearing  is  refused. 


No.  6536. 
F.  S.  GooDE  vs.  John  Nelson  et  al.     E.  J.  Gay,  Third  Opponent. 

A  third  opponent  who  claims  a  privileflre  on  property  seizod  under  a  fieri  facias,  set.** 
forth  his  demand  in  a  sufficiently  spcciflc  manner  when  he  states  its  iia/ure.the 
special  transaction  in  which  it  founds,  its  exact  amount,  and  the  particular 
property  on  which  he  claims  a  privileflre. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

Goode  <£•  Joinder,  for  plaintiff  and  appellee. 

Barrow  £•  Pope,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff,  F.  S.  Goode,  under  fieri  fact  an  seizod  a  number  of 
mules  as  the  property  of  defendants.  Gay  &  Co.  filed  a  third  opposition, 
claiming  the  proceeds  of  the  sale.  Plaintiff  excepted  to  this  opposition, 
on  the  ground  that  its  allegations  were  vague  and  not  sufficiently  explicit 
and  definite  to  inform  him  of  the  nature  of  the  claim.  The  court  a  qua 
sustained  this  exception  and  dismissed  the  opposition,  from  which  decree 
Gay  &  Co.  appeal.  The  allegations  of  Gay  &  Co.  are,  in  substance,  as 
follows :  That  there  is  now  pending  in  said  court  a  suit.  No.  1425,  wherein 
they  claim  of  the  defendants,  John  Nelson  et  al.,  87439  21,  and  for  pay- 
ment thereof  they  also  claim  a  vendor's  privilege  on  certain  mules  there- 
in described  and  which  were  then  on  the  Coulon  Plantation,  as  the  whole 
will  appear  by  the  record  of  said  suit ;  of  which  a  certified  copy  is  an- 
nexed and  made  a  part  hereof.  That  the  sheriff  under  a  writ  of  fieri  facias 
issued  in  the  suit  of  F.  S.  Goode  vs.  John  Nelson  et  al.  has  seizod  and 
will  sell  as  the  property  of  sjiid  defendants  the  aforementioned  mules,  on 
which  your  petitioners  have  the  vendor's  privilege  aforesaid  ;  that  peti- 
tioners' said  privilege  was  didy  recorded  and  presei-v-ed ;  that  Goode  was 
a  party  consenting  to  the  transaction  by  which  petitioners  became  owners 
of  said  mules,  and  had  full  notice  of  their  title  to  the  Siime  ;  that  they 
are  entitled  to  be  paid  by  preference  out  of  the  proceeds  of  the  sale,  etc. 
Wherefore  they  oppose,  etc. 
The  record  of  the  suit  No.  1425  was  in  the  same  court  and  office  as  the 
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pending  suit,  but  no  copy  was  served  or  filed  with  it  as  stated.  The 
plaJntifT  insists  that,  not  having  been  filed  with  this  opposition,  the  allega- 
tions of  said  suit  No.  1425  can  not  be  used  to  supplement  the  allegations 
of  this  opposition.  We  do  not  deem  it  necessary  to  pass  upon  this  point. 
We  think  the  allegations  of  this  opposition,  the  substance  of  which  we 
have  before  stated,  are  in  themselves  sufficient.  -The  opponents  inform 
the  plaintiff  and  the  court  that  they  have  a  suit  pending  against  the  same 
defendants,  wherein  they  claim  a  vendor's  privilege  on  certain  mules  on 
Coulon  Plantation  for  37^39  21 ;  that  the  plaintiff  has  caused  the  sheriff 
to  seize  these  identical  mules  under  a  .^f?r[/adaj*  in  thissuit,  and  that 
opponents  having  a  duly-rocorded  vendor's  privilege  on  these  mules  are 
entitled  to  be  paid  out  of  the  prooee-ls  of  their  sale,  by  preference  to 
plaintiff,  and  pray  for  judgment  accordingly.  The  opponents  state  the 
nature  of  their  demand,  to  wit :  a  vendor's  privilege  growing  out  of  a 
transaction  of  which  plaintiff  had  fidl  notice.  They  state  its  amount 
They  identify  the  property  subject  to  their  alleged  privilege,  by  stating 
it  to  be  certain  mules  on  a  certain  plantation,  being  the  same  mules  seized 
by  plaintiff  in  this  case.  We  think  this  is  a  substantial  compliance  with 
the  requirements  of  the  Code  of  Practice.  The  exception  should  have 
been  overruled. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  btlow  be  avoided  andreversed;  and  it  is  now  ordered  and  de- 
creed that  the  exception  filed  by  plaintiff  to  the  third  opposition  of  E.  J. 
Gay  &  Co.  be  oveiTilled,  and  that  this  cause  be  remanded  to  be  proceeded 
with  accorduig  to  law,  plaintiff  and  appellee  paying  costs  of  this  appeal. 


No.  6571. 
AuGUiT  BoHN,  Applying  for  a  Monition;  J.  Stanford  Bossier,  Opponent. 

The  act  of  l«G9  (Revised  Statutes,  section  3759)  which  limits  the  application  of  article 
132  of  the  consti  ution,  (providing  for  the  subdivision  of  land  sold  at  public  sales 
into  lots),  to  sales  made  after  the  adoption  of  the  constitution  of  1868,  is  constitu- 
tional. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St  Tam- 
many.   Duncan,  J. 
McEnei^j,  Ellis  &  Ellis,  for  appellant. 
Thom2>son  &  Bitssdl,  for  opponent. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    The  facts  of  this  case  ai'e  thus  stated  by  counsel  for  ap- 
plicant, and  are  conceded  by  counsel  for  opponent: 

On  the  second  of  June,  1869,  in  the  suit  No.  1150  of  the  docket  of  the 
court  a  qua,  entitled  Mrs.  F.  A.  Bossier,  executrix,  vs.  J.  Stafford  Bossier 
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et  aL,  judgment  was  rendered  against  defendant  for  seventy-three  hun- 
dred dollars,  and  directing  the  seizure  and  sale  of  certain  land  which  had 
been  specially  mortgaged  on  the  third  of  November,  1865,  to  pay  and 
satisfy  the  same.  The  defendant  in  execution  fprmally  acquiesced  in  said 
Judgment  and  order  of  sale.  A  writ  of  fieri  facias  issued  against  the 
defendant  (opponent  herein)  for  the  sale  of  said  property  mortgaged,  and 
of  the  seizure  made  thereunder  by  the  sheriff  the  defendant  took  notice, 
and  in  furtherance  of  the  sale  appointed  an  appraiser,  who  assisted  in 
appraising  the  property  at  fifteen  hundred  dollars. 

On  the  seventh  of  August,  1869,  after  full  advertisement,  the  property 
was  sold  by  the  sheriff,  and  August  Bohn  (appellant  herein)  purchased  it 
for  two  thousand  dollars  paid  in  cash. 

On  the  ninth  of  May,  1870,  said  purchaser,  A.  Bohn,  filed  the  usual 
petition  for  a  monition.  It  appears  that  no  publication  of  the  monition 
was  ever  made,  and  that  the  petition  slumbered  as  filed  in  the  clerk's 
olBce,  wholly  neglected,  until  November  26, 1875,  when  said  debtor  in  ex- 
ecution, J.  Stanford  Bossier,  appellee,  filed  an  opposition  to  it,  declaring 
that  the  sheriff's  sale  to  Bohn  was  null,  because  the  land  sold  was  not 
subdivided  into  lots,  as  directed  by  article  132  of  the  State  constitution, 
and  that  therefore  he  (opponent)  was  still  owner  of  the  land,  and  he 
prayed  for  the  nullity  of  the  sheriff  s  sale  to  Bohn,  and  to  be  restored  to 
the  possession  of  said  land. 

In  May,  1876,  a  tiial  was  ha' I.  The  plaintiff,  A.  Bohn,  was  neither  pres- 
ent nor  represented,  and  the  trial  was  wholly  ex  parte.  George  H.  Penn, 
Esq.,  the  attorney  who  filed  the  petition  for  the  monition,  was  dead,  and 
plaintiflf,  remdlng  in  Xeic  Chileans,  was  not  notified  of  the  trial,  nor  was 
he  served  with  any  copy  of  the  opposition,  or  demand  of  opponent, 
which  prayed  for  the  nullity  of  the  sale  of  the  property,  for  which  he 
had  paid  two  thousand  dollars. 

There  was  judgment  sustaining  the  opposition  and  annulling  the  sale 
to  Bohn.    From  this  judgment  he  prosecutes  this  appeal. 

The  evidence  in  this  record,  and  produced  by  the  opponent  himself, 
shows  that  the  proceedings  were  regular,  and  had  the  monition  been 
published  and  offered  in  evidence,  we  would  be  bound  to  homologate 
the  sale.  The  only  objection  urged  by  the  opponent  to  its  validity  is 
that  the  land  was  not  subdivided  and  sold  in  lots  according  to  article 
132  of  the  constitution.  The  act  of  1869  (Revised  Statutes  3759)  provid- 
ing for  carrying  into  effect  said  article,  expressly  provides  that  the  pro- 
visions of  said  act  shall  not  apply  to  sales  made  in  execution  of  con- 
tracts entered  into«  prior  to  the  adoption  of  the  constitution  of  1868. 
The  opponent  says  this  law  is  unconstitutional.  The  courts  of  this  State 
have  uniformly  given  effect  to  it,  and  we  would  hesitate  now,  at  this  late 
^y,  to  declare  it  imconstitutional,  and  thus  unsettle  great  numbers  of 
'lO 


146  SUPREME  COURT  OF  LOUISIANA, 


Bohn  TH.  Bossier. 


titles.  24  An.  215.  But  we  do  not  think  it  unconstitutional.  Article  132  is 
of  that  class  of  provisions  which  remain  necessarily  inoperative  until  the 
mode  of  giving  them  effect  is  provided  by  statute.  The  Legislature  has 
seen  fit  to  provide  such  mode  only  for  sales  in  execution  of  contracts 
bearing  date  subsequent  to  the  adoption  of  the  constitution.  This  court 
interprets,  but  does  not  make  laws,  and  as  long  as  there  is  no  statute  of 
the  State  providing  for  the  application  of  this  article  to  sales  under  con- 
tracts antedating  the  constitution,  this  court  can  not  make  such  applica- 
tion, even  if  it  be  conceded  the  Legislature  has  such  power.  The  contract 
sued  upon  in  the  case  of  Bossier,  executrix,  vs.  J.  Stanford  Bossier,  and 
in  execution  of  which  the  sale  to  Bohn  was  made,  bears  date  the  third  of 
November,  1865.  It  was  not,  there^fore,  necessary  to  the  validity  of  the 
sale  that  the  property  bo  divided  and  sold  in  lots.  We  think,  therefore, 
that  as  against  the  opponent,  the  sale  must  be  maintained. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed,  and  it  is  now  ordered  and  decreed 
that  the  opposition  of  J.  Stanford  Bossier  be  rejected,  and  that  this 
cause  be,  in  other  respects,  remanded  to  be  proceeded  with  according  to 
law,  appellee  paying  costs  of  his  opposition  in  the  court  below,  and  costs 
of  this  appeal. 


No.  6516. 

State  ex  bel.  N.  St.  Maktin  vs.  the  Police  Jdbt  of  the  Parish  of 

St.  Charles  et  al. 

A  mandamus  will  not  He  to  compel  an  officer  to  d>  a  thinj?,  as  to  the  performance  of 
which  he  has  discretionary  power.  He  can  only  be  compelled  by  mandamus  to 
perform  a  duty,  when  it  is  purely  ministerial.  The  taxpayers  of  a  parish  have  a 
right  tO/tippeal  from  any  judgment  of  court,  ordering  the  police  jury  to  levy  and 
collect  a  tax,  and  no  acQuiescenco  in  the  decree  by  the  latter,  can  affect  the  for- 
mer's right  of  appeal. 

A  police  jury  can  not  be  compelled  by  a  mandamus  to  levy  a  tax  for  the  payment  of 
a  claim  which  they  deny,  and  which  has  not  been  passed  on  judicially. 

A  mandamus  will  not  issue,  where  an  adequate  remedy  can  be  obtained  through  the 
ordinary  legal  processes. 

APPEAL   from   the  Fourth   Judicial  District   Court,  parish  of   St 
Charles.    Flagg,  J. 
J.  B,  Aitgustin  and  Julien  Michel^  for  relator  and  appellee. 
Lesassier  &  Binder  and  Breaux,  Fenner  &  Hall,  for  appellants,  the  tax- 
payers, and  G,  A,  Breaux,  for  the  police  jury.  . 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  relator,  alleging  that  he  is  the  Parish  Attorney 
and  District  Attorney  pro  tempore  of  St.  Charles  parish,  and  is  entitled 
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to  receive  $1789  47  from  the  police  jury  thereof  as  compensation  for 
back  salary  and  perquisites  for  1874  and  salary  and  perquisites  for  1875, 
prayed  and  obtained  a  mandamus  to  compel  the  assessment  and  collec- 
tion of  a  tax  sufficient  to  pay  his  claim.  The  writ  was  directed  to  the 
members  of  the  police  jury,  ordering  them  to  convene,  and  make  an 
assessment  of  a  tax  of  two  mills  on  the  dollar;  to  the  collector,  order- 
ing him  forthwith  to  collect  that  tax;  and  to  the  parish  treasurer,  order- 
ing him  to  pay  the  proceeds  to  the  relator. 

The  police  jury  except  to  relator's  petition  for  this,  that  his  allegations 
•are  not  sufficient  in  law  to  entitle  him  to  the  writ  of  mandamus,  and 
after  pleading  the  general  issue,  allege  that  in  preparing  the  tableau  of 
•expenditures  for  1875  and  levying  a  tax  for  their  payment,  the  jury  exer- 
cised discretionary  powers  which  are  not  the  subject  of  judicial  inquiry; 
that  one  of  the  items  upon  this  tableau  is  three  hundred  dollars  for  rela- 
tor's salary  for  1875  and  another  like  sum  for  his  fees  in  criminal  prose- 
cutions, and  that  there  are  no  other  legal  expenses  of  the  parish  than 
those  included  in  that  tableau,  the  collection  of  a  tax  having  already 
been  imposed  to  pay  them,  and  that  the  jury  have  no  authority  to  im- 
pose a  tax  to  pay  any  claim  not  acknowledged  and  liquidated,  and  not 
included  in  that  tableau,  except  such  tax  be  levied  by  virtue  of  some 
special  legal  provision  for  a  special  purpose. 

The  mandamus  was  made  peremptory,  and  the  parish  officers  pro- 
ceeded to  obey  it  Lesassier  &  Binder,  and  eleven  other  taxpayers  of 
that  parish,  petitioned  for  an  appeal  to  this  court,  and  their  appeal  was 
granted  by  the  court  a  qua,  and  is  now  before  us. 

The  appellee  moves  to  dismiss  the  appeal  because  the  defendants  have 
voluntarily  executed  the  judgment  in  whole  or  in  part.  The  appellants 
are  taxpayers  of  the  parish,  whose  right  to  the  appeal  can  not  be  preju- 
<licedby  any  acquiescence  of  the  officials  in  the  judgment 

The  object  of  the  writ  in  this  case  is  to  compel  the  police  jury  to 
assess,  levy,  and  collect  a  tax  sufficient  to  pay  an  alleged  claim  of  relator 
for  services  which  the  defendants  deny  to  be  due  him.  They  answer 
that  they  have  provided  in  their  annual  budget  for  the  collection  of  a 
tai  to  pay  what  they  admit  to  be  due,  and  that  the  list  or  tableau  of  ex- 
penditures for  which  they  have  provided  contains  every  item  that  they 
can  provide  for  under  the  general  laws. 

The  writ  of  mandamus  never  issues  to  officers,  charged  with  a  public 
<iuty,  to  do  an  act  where  the  law  vests  them  with  a  discretionary  power. 
Louisiana  (College  vs.  State  Treasurer,  2  La.  394.  Nor  will  it  be  issued 
where  the  law  affords  adequate  relief  by  the  ordinary  means.  Code  of 
Practice,  articles  830-31.  It  was  a  matter  of  discretion  whether  the  police 
jury  should  pay  a  claim  preferred  against  the  parish  before  that  claim 
had  been  adjudicated  judicially,  and  it  was  a  wise  discretion  to  refrain. 
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from  paying  it  if,  as  in  this  case,  the  justice  of  the  claim  was  denied. 
Adequate  relief  by  the  ordinary  process  of  courts  could  be  afforded  the 
relator,  since  the  police  jury  was  amenable  to  his  suit,  if  they  refused  to 
pay.  It  is  only  where  a  specific  ministerial  duty  is  imposed  by  law  on 
an  officer  that  the  writ  of  mandamus  can  properly  issue  against  him. 
Baldwin  vs.  Dubuclet,  27  An.  29.  Thus  a  mayor  of  a  city  may  be  com- 
pelled to  issue  a  commission  to  an  oflBcer,  if  it  is  made  his  duty  by  law 
to  issue  it,  (Hubert  vs.  Auvray,  6  La.  595)  and  a  recorder  of  mortgages 
may  be  compelled  by  mandamus  to  erase  mortgages,  that  being  one  of 
his  legal  duties.  Diggs  vs.  Prieur,  11  Rob.  54  and  the  Auditor  may  by 
this  process  be  compelled  to  warrant  on  the  Treasurer  of  the  State  for  a 
sum  of  money  specifically  appropriated  by  the  Legislature,  State  vs. 
Bordelon,  6  An.  68. 

In  the  (jase  at  bar  there  was  not  a  ministerial  duty  to  perform.  On 
the  contrary  the  phraseology  of  the  law  defining  the  duties  and  powers 
of  police  juries,  not  only  imports,  but  expressly  requires  the  exercise  of 
discretion.  Th-.'  police  juries  shall  have  power  to  make  all  such  regula- 
tions as  they  may  deem  expedient  for  their  own  government,  and 
specifically  to  lay  such  taxes  as  they  may  judge  necessary  to  defray  the 
expenses  of  their  respective  parishes.  Revised  Statutes  1870,  section 
2743.  This  is  to  be  done  by  preparing  and  publishing  the  estimates  for 
the  year,  and  laying  the  tax  necessary  to  raise  the  amount,  subject  to 
the  limitation  as  to  the  per  centum  which. the  law  has  imi>osed. 

What  are  the  "  ordinary  means  "  by  which  the  relator  can  have  ade- 
quate relief  ?  Whenever  one,  having  a  claim  against  a  parish,  is  denied 
payment,  the  police  jury  of  that  parish  can  be  sued,  and  if  the  validity 
and  justice  of  his  claim  is  recognized  by  a  judgment  of  a  court,  the 
judge  who  shall  render  the  judgment  is  required  to  order  the  board  of 
assessors  of  that  parish  to  assess  forthwith  a  tax  at  a  sufficient  rate  per 
centum  upon  the  assessment  roll  of  the  current  year  to  pay  and  satisfy 
the  judgment  in  full.    Revised  Statutes  1870,  sections  2747-9. 

Nearly  two  hundred  pages  of  this  record  are  occupied  by  testimony,  the 
object  of  which  appears  to  be  to  satisfy  the  court  that  the  police  jury 
ought  to  pay  the  relator  the  sum  demanded  by  him.  This  of  itself  pre- 
cludes the  idea  that  it  is  a  pure  ministerial  act  that  the  jury  was  to  per- 
form. Certainly  it  is  not  such  an  act  as  they  may  be  compelled  to  per- 
form by  mandamus. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  the  writ  of  mandamus 
granted  by  that  court  is  rescinded  at  the  costs  of  the  relator  in  both 
courts. 


NEW  ORLEANS,  MARCH,  1877.  149 


Hefner  vs.  Hesse  and  Yeri^ez. 


No.  6525. 
A.  Hefner  vs.  S.  Hesse  and  H.  Vergez. 

The  sureties  on  an  injunction  bond  can  not  be  held  liable  for  the  amount  of  the 
judgment  enjoined,  unless  it  be  proved  that  the  judgment  was  lost  in  con- 
setiuence  of  the  injunction. 

In  seiziui?  property  under  a  fieri  f avian,  encumbered  with  liens  and  mortj^^es.  the 
sheriff  should  take  note  of  them,  and  allow  for  them,  in  estiiLatinK  the  amount 
of  property  he  should  seize  to  satisfy  his  execution. 

The  sheriff  is  presumed,  as  to  any  official  act.  to  have  done  his  duty,  and  who  allefires 
that  he  has  made  an  excessive  levy  must  prove  it. 

An  injunction  will  not  lie  on  account  of  an  excessive  seizure  under  a  fteH  facias. 

Tlie  amount  of  the  bond  ffiven  for  the  release  of  property  seized  under  execution,  is 
not  in  the  discretiofi  of  the  court.  It  is  fixed  by  law  at  one-half  over  the  esti- 
mated value  of  the  property  seized;    See  Revised  Statues,  section  3411. 

A  judgment  debtor  who  neglects  to  point  out  property  to  satisfy  the  execution 
against  him.  after  having  bsen  duly  notified  to  do  so  by  the  sheriff,  can  not 
afterward  enjoin  his  creditor  from  seizing  and  selling  his  immovables  before 
exhausting  his  movable  property. 

'Wh6n  it  appears  that  an  injunction  has  not  been  wantonly  issued,  but  that  plaintiff 
has  r: sorted  to  it  under  a  mistaken  but  honest  belief  that  he  was  entitled  to  do 
so.  only  such  damages  will  be  allowed  on  its  dissolution  as  cover  the  court  costs, 
and  counsel  fees  of  defendant. 

APPEAL  from  tho  J^'ifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

Goode  t&  Winder  and  J.  S.  GoodSy  for  plaintilT  and  appellant. 

E,  W,  Blake  and  Clay  Knohloch,  for  defendants. 

The  opinion  of  the  court  was  de.ivered  by 

DeBlano,  J.  On  the  sixth  of  June,  1873,  Augustus  Hefner  obtained 
judgment  against  Simon  Hesse  and  Hector  Vergez  for  84977  56,  with  in- 
terest thereon  at  the  rate  of  eight  per  cent  per  annum  from  the  twenty- 
eighth  of  December,  1872. 

From  that  judgment  a  devolutive  appeal  was  taken  by  said  Hesse 
and  Vergez,  and  on  the  ninth  of  November,  1874,  the  judgment  ap- 
pealed from  was  crnflrmed  by  the  Supreme  Court. 

Under  that  judgment  three  writs  of  fieri  facias  issued  on  the  same 
day— one  directed  to  the  sheriff  of  Assumption,  another  to  the  sheriff 
of  Lafourche,  and  the  third  to  the  sheriff  of  Terrebonne. 

To  satisfy  those  writs,  each  of  said  sheriffe  seized  from  Hesse  and 
Vergez  a  plantation,  with  the  growing  crops,  the  mules,  implements  of 
husbandry,  the  sugar,  molasses,  corn,  hay,  carts,  shingles,  and  cord 
wood  thereon  being. 

On  the  seventeenth  of  November,  1873,  Hesse  and  Vergez  enjoined 
those  seizures. 

Their  injunction  was  partly  maintained  and  partly  dissolved  by  the 
•  lower  court.    From  the  decree  of  said  court  Hefner  has  appealed. 

On  the  nineteenth  of  November,  1873,  in  a  petition  addressed  to  the 
-district  judge,  Hesse  and  Vergez  alleged  that  the  property  then  seized 
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was  worth  one  hundred  thousand  dollars,  and  was  far  more  than  suffi- 
cient to  satisfy  their  creditor's  judgment  They  swore  to  the  truth  of  the 
facts  alleged  by  them,  and  prayed: 

First — ^That  said  seizure  be  reduced  to  a  reasonable  amount. 

Second — To  be  aUowed,  after  the  reduction,  to  retain  the  property 
seized  by  furnishing  bond  to  the  sheriff  of  the  parish  of  Lafourche  for 
such  sum  as  the  court  would  deem  just. 

Third — That,  on  said  bond  being  furnished,  the  sheriffs  of  Lafourche,. 
Terrebonne,  and  Assumption  be  ordered  to  return  into  their  possession 
the  property  held  under  the  throe  writs. 

On  the  same  day,  the  nineteenth  of  November,  1873,  the  district  judge- 
ordered  "  that  the  property  seized  be  released  to  defendants  on  their 
furnishing  bond  in  accordance  with  law  in  the  sum  of  eight  thousand. 

dollars." 
The  bond  referred  to  in  that  order  was  furnished — ^this  we  learn  from 

the  parties'  declaration — but,  as  said  bond  is  not  in  evidence,  we  know 
not  to  whom  and  on  what  condition  it  was  made  payable.  We  can  only 
presume,  and  we  do,  that,  in  form  and  in  subs'ance,  it  is  the  bond  men- 
tioned in  section  3411  of  the  Revised  Statutes. 

On  the  ninth  of  May,  1874,  Hefner  filed  his  first  answer  to  the  injunc- 
tion  sued  out  by  Hesse  and  Vergez,  denied  their  allegations,  and  prayed 
that  they  and  the  sureties  on  their  injunction  bond  be  condenmed  in 
solido  to  pay  him  twenty  per  cent  on  the  amount  of  the  enjoined  execu- 
tion, and,  besides,  two  hundred  and  fifty  dollars  as  special  damages  for 

attorney's  fees. 

On  the  seventh  of  June,  1875,  Hefner  filed  a  supplemental  answer,  in 
which  he  avers  that  Hesse  and  Vergez  had  then  no  property  left  and 
out  of  which  his  claim  could  be  realized;  that,  by  the  effects  of  their  in- 
junction, he  has  lost  the  whole  of  his  judgment;  and  that  in  addition  to 
the  damages  he  claims  in  his  first  answer,  the  said  Hesse  and  Verges 
and  the  sureties  on  their  bond  should  be  condemned  to  pay  him  an 
amount  equal  to  that  which  he  contends  he  has  lost. 

The  counsel  representing  Hesse  and  Vergez  excepted  to  that  supple- 
mental answer;  but,  as  they  have  not  urged  this  exception  in  this  court, 
we  are  authorized  to  believe  that  they  do  not  rely  upon  it,  and  we  pass 
it  without  further  notice. 

This  is  the  abridged  history  of  this  disastrous  case.  The  pursued 
debtors  are  ruined,  the  pursmng  creditor  is  left  with  an  onerous  judg- 
ment and  his  recourse  against  the  sureties  on  two  bonds. 

From  the  printed  aiguments  of  the  parties'  counsel  we  conclude:  Th^t 
those  of  Hefner  have  abandoned  their  demcuid  for  an  amount  equal  ta 
the  enjoined  judgment,  and  under  the  evidence  adduced  it  was  well  that 
they  did,  for  they  have  not  proven  that  their  judgment  is  lost,  much 
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1668  that  it  was  lost  in  consequence  of  the  injunction.  Without  estab- 
lishing those  facts,  they  can  not  recover  against  the  sureties  on  the 
bond,  and  as  damages,  the  amount  of  the  judgment.    3  An.  126. 

Those  representing  Hesse  and  Vergez  have  abandoned  all  but  one  of 
the  grounds  on  which  they  based  their  injunction  of  the  seventeenth  of 
November,  1873.  The  grounds  S3  abandoned  were  certainly  untenable. 
The  only  one  they  now  insist  upon  is  "  that  the  three  sheriffs  herein- 
before mentioned  proceeded  at  once  to  seize  immovable  property  before 
exhausting  the  movable  effects  of  defendants  in  execution." 

Under  the  pleadings  two  principal  questions  are  submitted  for  our 
consideration: 

First — Were  the  seizures  of  Hefner  arbitrary  and  excessive,  and,  if 
they  were,  what  remedy  should  have  been  resorted  to  by  the  seized 
debtors? 

Second — Is  the  sheriff  bound,  under  all  circumstances,  to  first  seize 
the  debtor's  movables? 

First—Under  the  evidence,  as  found  in  the  transcript,  it  is  not  an  easy 
task  to  decide  whether  the  seizures  complained  of  were  or  were  not  ex- 
cessive. The  value  of  the  movables  seized  is  not  established,  and, 
though  the  owners  swore  that  the  whole  of  the  property  then  under 
seizure  was  worth  one  hundred  thousand  dollars,  and  had  cost  them 
three  times  that  amount,  the  judge  of  the  lower  court  did  net  reduce 
the  seizures,  but  merely  ordered  the  property  seized  to  be  released 

on  defendants  furnishing  bond  in  the  sum  of  eight  thousand  dol- 
lars. 

Hesse  and  Vei^ez  have  sued  out  the  injunction,  and,  to  succeed,  they 
had  to  verify  their  aUegations.  They  have  not  done  so  to  our  satisfac- 
tion. W^e  believe,  as  they  state,  that  the  value  of  the  property  seized 
was  considerable,  but  was  said  property  free  from  liens  and  mortgages  ? 
This  they  have  failed  to  show,  and  their  own  admission  is  that  all  they 
owned  and  possessed  has  been  sold,  and  the  price  realized  ha49  been 
insuflficient  ro  pay  their  creditors. 

The  mandate  of  the  law  is:  "  The  sheriff  shall  seize  the  property  of 
the  debtor  to  a  sufficient  amount  to  discharge  the  payment  as  well  as 
interests  and  costs;  he  may  even  seize  something  beyond  this  amoimt, 
to  pay  the  interest  which  may  become  due  and  the  estimated  costs  of 
the  seizure  and  the  sale."    C.  P.  651. 

This  court,  many  years  ago,  commenting  upon  this  provision  of  our 
Code,  said:  "  The  question  presented  for  decision  is  one  of  considerablo 
importance,  but  of  little  or  no  difficulty.  It  is  whether  a  sheriff,  who 
finds  a  defendant's  property  encumbered  with  general  and  special  mort- 
gages, can  take  the  whole  of  it,  or  at  least  a  sufficient  part  to  satisfy  the 
execution  in  his  hands,  over  and  above  the  lien  by  which  it  Is  affected. 
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or  whether  he  is  not  compelled  to  seize  an  amount  equal  to  that  ex- 
pressed in  the  writ  withoXit  noticing  the  mortgages. 

"  The  sheriff  may  seize  to  a  greater  amoimt  than  that  mentioned  in 
the  execution.  His  duty  is  to  act  in  such  a  way  as  to  give  eflfect,  if  pos- 
sible, to  the  execution.  In  doing  so  he  has  as  much  right  to  notice 
mortgages  on  the  property  he  is  about  to  seize  as  he  has  the  right  to 
notice  that  an  object  surrendered  to  him  by  the  debtor  is  not  his  prop- 
erty; an  adverse  doctrine  would  render  it  impracticable  to  make  the 
money  from  those  who  have  granted  mortgages  and  privileges."  1  N. 
S.  603,  60i. 

Can  we  presume  that  the  three  sheriffs  to  whom  were  directed  the 
three  writs  already  referred  to  have  violated  their  duty  and  the  law,  or 
must  we  presume  that  they  were  informed  or  dii  themselves  ascertain 
that  the  property  they  wore  instructed  to  seize  was  affected  by  mort- 
gages and  privileges  superior  in  rank  or  otherwise  lo  any  right  acquired 
by  Hefner  under  his  judgment?  Unless  the  contrary  was  shown, we  are 
constrained  to  believe  and  decide  that  each  of  said  sheriffs  acted  in 
strict  compliance  with  the  law,  and  that  they  seized  only  such  an  amount 
of  property  as  was  sufficient  to  satisfy  the  writs  which  they  held. 

The  district  judge  maintained  the  injunction  of  Hesse  and  Vergez  in 
so  far  as  it  arrested  the  seizure  of  the  immovables,  and  dissolved  it  as 
to  the  sugar  and  molasses  levied  upon.  His  decree  to  that  effect  was 
rendered  on  the  seventeenth  of  June,  1876,  more  than  two  years  after 
the  date  of  the  order  releasing  the  whole  of  the  property  seized  from 
Hesse  and  Vergez  under  the  judgment  of  Hefner. 

What,  then,  had  become  of  said  property  ?  Wo  have  the  admission 
of  Hefner,  corroborated  by  the  admission  of  Hesse  and  Vergez,  that,  at 
the  date  of  the  aforesaid  decree,  there  was  not  left  a  vestige  of  that 
property;  that  the  whole  of  it  had  been  taken  under  process  or  other- 
wise by  the  other  creditors  of  those  parties,  and  that,  nevertheless,  some 
of  those  creditors  were  but  partially  paid. 

In  presence  of  these  unconnected  facts,  these  legal  presumptions, 
these  imexplained  admissions,  these  contradicted  statements,  can  we 
sustain  the  injunction  or  any  portion  of  the  injunction  applied  for  and 
obtained  by  Hesse  and  Vergez?  There  is  not  a  particle  of  evidence  es- 
tablishing the  vame  of  the  movables  seized,  not  a  declaration  on  which 
we  can  fix  or  approximate  what  it  might  have  brought,  if  it  had  been 
sold,  and  what  proportion  of  its  price  the  creditor  might  have  received. 
By  that  value  alone  woidd  we  have  been  able  to  measure  the  alleged  in- 
justice of  the  seizures,  the  pretended  loss  of  the  creditor. 

Those  seizures  may  have  been  made  at  a  critical  moment;  they  may 
have  awakened  the  suspicions  of  the  other  creditors,  alarmed  the  labor- 
ers employed  on  the  seized  plantations,  frustrated  the  hopes  of  the 
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debtors,  mined  them,  and  ruined  their  merciless  creditor;  but  they  were 
but  the  exercise  of  a  right  granted  by  the  debtor  himself,  and,  however 
harsh  it  may  be,  we  can  not  limit  or  condemn  the  legitimate  exercise  of 
aright 

The  fact  that  a  seizure  is  excessive  does  not  justify  a  resort  to  the  writ 
of  injunction.  "  If  the  debtor  is  of  opinion  that  the  sheriff  has  seized 
more  property  than  would  reasonably  be  thought  necessary  to  dis- 
charge the  judgment  and  costs,  he  may,  on  application  to  the  judge  who 
issued  the  writ,  demand  that  an  appraisement  be  made  of  said  prop- 
erty." C.  P.  652.  The  judge,  on  that  apphcation,  "shall  order  that  an 
appraisement  be  made  of  the  same  by  two  competent  persons  who;n  he 
shall  name  and  swear  for  that  purpose,  and  if  he  shall  find  by  the  ap* 
praisement  that  more  property  was  taken  than  is  necessary  to  satisfy 
the  judgment,  he  shall  reduce  the  seizure."  In  this  case  the  seizure  was 
not  reduced,  but,  from  the  plantations  to  the  most  insignificant  object, 
evesy  article  of  property  seized  was  released. 

That  unquahfied  release  we  condemn  as  irregular,  and  for  two  reasons: 

First — Because  it  was  granted  ex  parte,  without  notice  to  the  creditor. 

Second — Because,  if  excessive,  the  seizure  should  have  been  reduced, 
limited  to  specified  effects,  specified  property,  and  the  seized  debtor  au- 
thorized to  retain  the  same  on  furnishing  bond. 

Without  that  notice,  how  can  a  creditor  protect  his  interest  and  his 
rights  against  even  the  most  unfounded  application  ?  How  can  he  con- 
tradict the  false  or  mistaken  averments  of  such  an  applimtion?  How 
can  he  prove  that  the  property  seized  is  affected  with  prior  mortgagee, 
higher  privileges  than  his  own? 

Without  the  prescribed  appraisement,  without  a  specification  of  what 
is  to  be  entirely  released  and  what  retained  subject  to  the  seizure,  how 
can  the  judge  determine  that  the  property  seized  is  sufficient  or  insuffi- 
cient to  satisfy  the  creditor's  claim  ? 

Is  such  an  application  to  be  allowed  on  the  naked,  imsupported  affi- 
davit of  interested  parties — of  debtors  who,  in  almost  every  case, 
honestly  or  dishonestly,  would  not  hesitate  to  swear  that  any  seizure  of 
th«^ir  property  was  unjust,  excessive,  arbitrary;  who,  blinded  by  their 
interests  or  actuated  by  the  sole  intention  of  defeating  or  retarding  the 
execuiion  of  a  judgment,  would  use  and  abuse  such  an  irresponsible 
proceeding?    Assuredly  not. 

The  power  of  the  judge  in  regard  to  such  applications  is  limited.  He 
can  reduce  the  amount  of  the  property  seized,  but  he  can  not  fix  that  of 
the  bond  to  be  furnished  by  the  seized  debtor.  The  amount,  the  form,  the 
condition  of  that  bond,  are  fixed  by  law.  It  must  be  executed  in  favor 
of  the  plaintiff  in  execution,  in  »oUdo,  with  one  or  more  good  and  suffi- 
<3ent  sureties  domiciliated  in  the  parish  where  the  seizure  was  made,  for 
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an  amount  one-half  over  and  above  the  estimated  value  of  the  property 
seized,  conditioned  for  the  faithful  delivery  of  the  property  at  the  time 
of  the  sale.    B.  S.,  section  3411. 

When  he  furnishes  such  a  bond,  the  defendant  in  execution  is  author- 
ized to  retain  the  property  seized  until  the  day  of  the  sale.  That  bond 
does  not  release  the  seizure;  it  does  not  prevent  the  sheriff  from  adver- 
tising the  sale.  Its  object  is  to  avoid  the  expensive  necessity  of  a  keeper; 
to  save  the  costs  of  a  keeping.  Its  express  condition  is  the  delivery  of 
the  property  seized  on  the  day  of  the  sale.  If  the  debtor  fails  to  so  de- 
liver, his  bond — ^by  that  failure — acquires  the  effect  of  a  twelve-months 
bond,  and  execution  may  issue  thereon  against  the  principal  and  the 
sureties.    R  S.,  section  3411. 

It  would  be  premature  to  discuss,  in  this  case,  the  nature  and  extent 
of  the  rights  acquired  by  Hefner  under  his  seizure  and  his  debtor's  bond, 
or  the  validity  or  invalidity  of  any  subsequent  seizure  or  sale  of  the 
already  seized  and  bound  property.  If  those  rights  were  properly  pre- 
served, they  could  not  have  been  superseded.  The  injunction  merely 
suspended  the  executions,  and  it  may  be  that,  at  this  very  hour,  they 
have  as  much  force  as  they  had  on  the  day  they  were  issued.  This  we 
mention  to  show  that  as  yet,  and  under  the  evidence,  we  can  not  take 
for  granted,  as  Hefner  contends,  that  his  judgment  is  lost 

Second — Hesse  and  Vergez  base  their  defense  on  article  646  of  the  Code 
of  Practice.  That  article  provides  that "  if  the  seizing  creditor  has  no 
privilege  or  mortgage  on  the  property  of  the  debtor,  the  sherifif  must 
commence  by  seizing  the  movable  property;  if  there  be  no  movables,  he 
may  seize  the  immovables,  unless  the  debtor  point  out  himself  what 
property  he  wishes  to  have  seized  and  sold  first,  provided  the  property 
thus  pointed  out  be  situated  in  the  parish." 

This  article  must  be  construed  in  connection  with  article  651,  which 
commands  that  the  sheriff  shall  seize  a  sufficient  amount  of  property  to 
discharge  the  judgment  and  the  costs  and  interest  due  at  and  to  accrue 
after  the  execution  of  the  writ.  In  estimating  that  suf&dent,  that  nec- 
essary amount,  the  sheriff  may,  and  should,  as  held  by  this  court,  notice 
what  prior  rights,  mortgages,  and  privileges  exist  on  the  property.  1  N. 
S.  603,  604. 

When  the  debtor's  movables  are  free  from  liens,  when  he  has  enough 
of  such  beyond  the  liens  to  discharge  the  judgment,  there  can  be  no 
doubt  that  the  sheriff,  unless  he  be  ordered  to  seize  mortgaged  property, 
must  commence  by  seizing  movables.  In  tlus  case,  both  movables  and 
immovables  have  been  levied  upon,  and,  on  the  part  of  Hesse  and  Ver- 
gez, the  principal  cause  of  complaint  is  l^at  the  sheriff  did  not  first  seize 
and  sell  the  contents  of  their  store  in  Thibodaux. 

Is  their  complaint  founded  in  law  ?    On  the  seventeenth  of  November^ 
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1873,  the  day  on  which  they  sued  out  their  injunction,  Hefner's  judgment 
amounted,  in  principal  and  interest,  to  over  five  thousand  dollars.  The 
contents  of  the  store  was  estimated  by  the  witnesses  at  from  forty-five 
hundred  to  eight  thouscmd  dollars,  and  sold  on  the  seventh  of  February, 

1874,  for  8888  55.  It  is  true  that,  at  that  date,  a  part  of  it  had  been  dis- 
posed of,  but  it  is  as  true  that,  if  sold  under  the  execution  of  the  thir- 
teenth of  November,  1873,  the  contents  of  that  store,  which  then  was 
affected  by  recorded  privileges,  would  hardly  have  paid  one-fourth  of 
Hefner's  judgment 

When  the  sheriff"  of  Lafomrche  received  the  writ  of  fieri  faciaSy  he 
called  on  Mr.  Hesse  to  point  out  what  property  he  wished  him  to  seize. 
Mr.  Hesse  refused  to  do  so,  and  the  sheriff  then  proceeded  to  seize,  un- 
der instructions  from  Hefner's  counsel,  a  plantation  and  the  appurte- 
Dauces  thereon,  subject  to  Hefner's  judicial  mortgage,  and,  besides,  the 
movables  mentioned  and  described  in  his  notice,  the  value  of  which  has 
not  been  established.  From  the  recorder's  certificate  we  find  that  the 
property  in  Lafourche  was  burdened  with  mortgages  and  privileges 
amounting  to  $12,861  67,  not  including  interest. 

In  3  R  R,  pp.  153  and  154,  this  court  said:  ''  It  is  urged  by  counsel 
for  defendant  that  the  seizure  was  illegal,  inaamuch  as  rights  and 
credits  can  not  be  seized  until  after  movables,  slaves,  and  immovables, 
and  that  it  is  not  shown  that  any  attempt  was  made  to  seize  any  other 
property.  To  us  it  appears  a  sufficient  answer  to  say,  that  whatever 
right  the  defendant  had  to  point  out  property  is  lost  if  he  allows  the 
sheriff  to  execute  the  writ  without  exercising  that  right."    C.  R  649. 

Hesse  and  Veigez  contend  that  the  property  seized  was  never  ad- 
vertised and  that,  therefore,  they  are  still  in  time  to  point  out  property. 
We  believe  not;  it  is  not  the  fact  that  the  property  seized  has  been  ad- 
vertised which  concludes  the  debtor,  but  the  fact  that,  when  called  upon 
to  point  out  property,  he  refused  to  do  so,  allowed  the  writ  to  be  exe- 
cuted, and,  without  exercising  that  right,  resorted  to  an  injunction. 

In  our  opinion,  that  injunction  should  have  been  dissolved. 

Two  hundred  and  fifty  dollars  are  claimed  by  Hefner  as  special  dam- 
ages for  attorney's  fees.  That  amount  is  as  reasonable  as  it  can  be. 
The  services  claimed  are  shown  by  the  record,  and  we  are  thus  enabled, 
without  any  additional  proof,  to  judge  of  their  value.  They  have  been 
rendered,  and  can  not  be  disallowed. 

Is  Hefner  entitled  to  any  other  damages?  His  debtors,  we  acknowl- 
edge, have  mistaken  their  remedy,  but  was  this  injimction  wanton  and 
malicious;  did  they  not  honestly  believe  that  they  were  exercising  a 
legitimate  right?  The  whole  of  this  property,  three  plantations,  mules, 
implements  of  husbandry,  sugar,  molasses,  com,  hay,  shingles,  seed- 
cane,  growing  crops,  and  cord-wood,  had  been  seized  to  satisfy  a  claim 
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of  a  little  more  than  four  thousand  dollars;  their  prospects  were  baffled, 
their  enterprise  crushed,  and  this  when  they  were  striving  to  redeem 
their  obligations  and  satisfy  their  creditors.  They  are  liable  for  their 
mistake,  but  not  to  the  extent  contended  for  by  Hefner. 

We  have  examined  and  re-examined  the  transcript,  opened  and  re- 
opened the  counsel's  brief,  and  we  have  not  found,  either  in  the  trans- 
cript or  the  briefs,  any  evidence  to  legally  convince  us  that  Hefner's 
seizures  were  excessive,  or  his  debtor's  injunction  absolutely  vexatious. 
The  evidence  on  both  sides  is  vague,  indetinite,  incomplete.  We  have 
had  to  supply  with  presumptions  the  missing  links  of  that  evidence,  and 
though  they  are  sufficient  to  authorize  a  dissolution  of  the  injunction, 
they  are  insufficient  to  justify  the  claim  of  Hefner  for  general  damages. 

Hefner's  counsel  have  called  our  attention  to  the  exception  taken  by 
them  to  the  admission  of  Hector  Vergez's  testimony.  Vergez  is  one  of 
the  parties  to  this  suit.  At  the  date  of  the  second  trial  of  this  cause  he 
was  absent  from  and  had  left  the  parish  of  Lafourche,  and  the  testimony 
given  by  him  and  reduced  to  writing  on  the  first  trial  was  properly  ad- 
mitted by  the  court  on  the  new  trial. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  annulled,  avoided,  and  reversed;  and, 
proceeding  to  render  such  judgment  as  should  have  been  rendered  be- 
low— 

It  is  ordered,  adjudged,  and  decreed  that  the  injunction  obtained  by 
"Simon  Hesse  and  Hector  Vergez,  on  the  seventeenth  of  November,  1873, 
be  and  it  is  hereby  dissolved,  and  that  they,  the  said  Hesse  and  Vergez, 
and  A.  Morilli,  I.  L.  Vergez,  and  O.  Crozier,  their  sureties  on  the  in- 
junction bond,  be  and  they  are  hereby  condemned  in  soUdo  to  pay  to 
Augustus  Hefner  the  sum  of  two  hundred  and  fifty  dollars,  with  costs 
in  both  courts. 


No.  6574. 

Joseph  Labouieb  vs.  J.  Hays  White. 

Tho  stipulations  made  by  parties  in  their  contracts,  are  the  law  to  them,  and  to  their 
asBisrns  under  the  contracts,  except  when  such  stipulations  are  in  contravention 
of  public  law,  or  jfood  morals. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    Deimng,  J. 

Herron  &  Bird,  for  plaintiff  and  appellant 

E.  W,  Bohertson,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    Were  we  called  upon  to  decide  this  case  according  to 
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the  dictates  of  equity,  we  would  concur  in  the  views  of  the  district  judge 
and  affirm  his  judgment;  but  to  do  so  without  reservation  we  would 
hav5  to  ignore  the  terms  of  the  parties*  contract,  and,  however  onerous 
it  may  be  to  defendants  or  partial  to  plaintiff,  that  contract  is  their 
law. 

At  Baton  Rouge,  on  the  fifth  of  January,  1871,  William  Lee  leased  a 
plantation  from  A.  Dupuy  for  the  space  of  five  years.  He  agreed  to 
pay,  as  the  consideration  of  that  lease,  eleven  hundred  dollars  in  cash 
and  the  balance  in  four  installments,  represented  by  four  notes,  matur- 
ing— ^the  first  in  two,  the  second  in  three,  the  third  in  four,  and  the 
fourth  in  five  years  from  the  fifth  of  January,  1871. 

Dupuy,  the  lessor,  died  shortly  after  the  lease  had  been  entered  into, 
leaving  as  his  universal  legatee  Joseph  Larguier,  the  plaintiff  and  appel- 
lant Oa  the  foot  of  the  act  of  lease  between  A.  Dupuy  and  William 
Lee  plaintiff  wi'ote,  on  the  second  of  January.  1875,  the  following  declar- 
ation, to  wit:  "  The  above-recorded  lease,  with  the  coneent  of  William 
Lee,  is  transferred  to  J.  Kays  White."  In  his  evidencs  before  the  court 
Lee  said:  "  I  believe  Mr.  White  took  the  paper  with  that  transfer  on  it." 
Whether  ho  did  or  not,  ho  continued  to  work  the  plantation,  fully  aware 
of  the  conditions  of  the  lease,  which,  in  his  presence  and  without  any 
objection  on  his  part,  had  thus  been  transferred  to  him.  From  that 
date  he  was  as  bound  by  its  terras  as  Lee  himself  had  been. 

Was  it  only  from  the  transfer  to  him  that  White  was  informed  of  the 
conditions  of  the  lease  ?  He  was  on  the  plantation  as  one  of  the  part- 
ners of  Lee  from  January,  1871,  until  the  end  of  1875;  he  paid  three  of 
the  rental  notes  furnished  by  the  first  lessee,  and  it  can  not  be  reasona- 
bly presumed  that  he  formed  a  partnership  with  said  lessee  and  became 
his  transferee  without  having  read  the  contract,  a  copy  of  which  he  pro- 
duced on  the  trial.  That  contracr.  was  recorded  on  the  twentieth  of 
July,  1871,  and  defendant  must,  or  at  least  should  have,  in  his  own  in- 
terest, ascertained  every  stipulation  it  contains. 

Two  of  those  stipulations  are  too  important  to  have  escaped  the  at- 
teation  of  either  the  lessee  or  his  transferee.  In  the  language  of  the 
act,  the  first  is:  "  The  improvements  Mr.  Leo  will  have  no  right  of  re- 
moving or  payment  of  the  same,  except  the  machinery  for  the  improve- 
ment of  sugar  manufacturing."  The  second  is:  "  That  the  lessee  will 
have  no  right  to  cut  wood,  except  for  the  improvement  of  the  place  and 
the  manufacture  of  the  crop  raised  on  the  place."  These  stipulations 
a&d  the  f^t  that  Lee  and  his  partners  took  the  plantation  in  the  most 
wretched  condition  show  most  conclusively  that  the  improvements  and 
repairs  then  needed  were  afterward  to  be  made  as  a  part  of  the  consid- 
eration of  said  lease;  except,  however,  any  machinery  brought  on  or 
attached  to  the  place  for  the  improvement  of  sugar  manufacturing. 


158  SUPREME  COURT  OF  LOUISIANA, 


Larifuier  vs.  White. 


In  that  description,  what  kind  of  machinery  is  included?  In  his  evi- 
dence Lee  said:  "  I  thought  it  meant  any  new  machinery,  such  as  a  new 
kind  of  sulphur  machine,  or  vacuum  pan,  or  anything  like  that;  no&ing 
was  said  about  any  other  machinery  at  the  time  the  lease  was  entered 
into;  that  is  all  that  was  said."  Any  machinery  answering  that  descrip- 
tion and  brought  on  the  place  by  defendant  or  his  partners  may,  under 
that  express  stipulation,  be  taken  and  removed  by  them,  unless  it  is 
attached  to  said  place  with  lime  and  cement,  and  plaintiff  elects  to  re- 
tain it  and  pay  its  value. 

The  only  thing  of  that  description  which  may  be  removed  by  defend- 
ant is  a  sulphur  machine  valued  at  three  hundred  dollars.  As  to  the 
tJoilers,  the  value  of  which  was  allowed  to  defendant,  they  are,  by  their 
peculiar  destination,  excluded  from  that  diescription,  and  can  not  be 
classed  as  machinery  used  for  the  improvement  of  sugar  manufacturing. 
Under  the  law,  and  without  a  stipulation  to  the  contrary,  defendant 
would  have  been  entitled  to  either  the  boilers  or  their  value;  under  the 
contract  he  is  not.  That  contract  defines  and  fixes  his  rights  and  obli- 
gations as  the  transferee  of  the  lease  from  Dupuy  to  Lee. 

Are  or  are  not  sub-lessees  controlled  by  the  contract  between  the 
original  parties?  In  a  remarkable  decision  rendered  by  Mr.  Justice 
Spofford  when  presiding  as  a  district  judge  he  said:  "  It  is  equitable  that 
they  should  be  so  controlled  when  notified  of  the  contents  of  the  ori- 
ginal lease;  it  is  legal  that  they  should  be  so  bound,  because  the  lessee 
can  convey  no  greater  rights  than  he  himself  possesses.  It  makes  no 
difference  in  such  matters  whether  the  lease  was  recorded  or  not"  In 
this  case  it  was,  and  White  was  more  than  a  sub -lessee — he  accepted, 
without  any  modification,  the  transfer  of  the  original  lease.    10  An.  628. 

The  lease  commented  on  by  Mr.  Justice  Spofford  contained  a  clause 
similar  in  substance  to  that  found  in  the  lease  from  Dupuy  to  Lee,  and 
which  was  transferred  tf)  White;  it  reads  as  follows:  "And  whatever  im- 
provements the  lessees  may  choose  to  make,  they  have  the  privilege  of 
doing  by  leaving  the  same  on  the  premises,  free  of  charge."  In  regard 
to  that  clause  what  fell  from  the  pen  of  the  learned  judge?  Conventlo 
vlncet  legem;  if  not  contrary  to  the  law  itself,  the  contract  is  the  law  of 
the  parties;  and  he  referred  to  the  case  of  Miller  vs.  McCloud,  11  R. 
225,  in  which  such  a  contract  has  been  recognized  as  legal  and 
binding. 

It  can  not  be  successfully  claimed  that  as  to  the  intended  repairs  the 
lessor  was  put  in  default.  The  evidence  on  that  point  Is  too  vague  and 
indefinite  to  sustain  such  a  pretension,  and  it  was  well  said  by  the  Su- 
preme Court,  in  the  case  of  ShuU  vs.  Banks,  that  the  owners  of  houses 
would  soon  be  ruined  if  it  were  permitted  to  every  tenant  to  make  such 
repairs  as  his  fancy  or  caprice  might  dictate,  without  notifying  the  own- 
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€18  as  required  by  law.  The  wwdom*  of  that  decision  is  illustrated  by 
the  defendant's  reconventional  demand.  The  lessor's  claim  is  for  $1100, 
the  lessee's  and  his  partner's  for  84197  36.    8  R  R  17L 

Defendant  relies  on  the  fact  that  most  of  the  repairs,  the  price  of 
which  he  considers  himself  entitled  to,  were  made  in  1872,  1873,  and 
1874,  when,  he  contends,  there  did  not  exist  between  him  and  plaintiff 
the  relation  of  lessor  and  lessee.  That  fact  we  construe  against  him, 
for  he  does  not  explain  how  it  is  that,  during  those  years,  the  rent  was 
paid  without  any  mention  of  those  repairs  or  of  the  intention  to  recover 
the  price  of  the  same.  The  lessee*s  and  his  partner's  silence  during 
that  long  period  strengthens  the  conviction  that  the  reconventional 
claims,  which  were  never  presented  to  the  lessor,  were  thought  of  only 
after  defendant  was  sued  or  threatened  with  a  suit. 

The  testimony  of  Lee  is  quoted  in  the  brief  of  appellee's  counsel,  with 
a  view,  we  presume,  of  charging  Dupuy  with  misrepresentation  and 
fraud.  Lee  said:  "At  the  time  of  the  lease  I  went  around  and  examined 
the  machinery  in  the  sugar-house  and  saw  that  everything  was  in  bad 
order.  I  called  Dupuy's  attention  to  the  condition  of  ihe  boilers.  He 
remarked  that  they  were  nearly  as  good  as  new;  that  they  had  lately  been 
repaired  at  the  expense  of  from  two  to  three  hundred  dollars,  and  that 
left  me  under  the  impression  that  they  were  in  goo  1  condition.  I  foimd 
out  afterward  that  they  were  not.  Had  I  known  it,  I  would  have  made 
a  diflTerent  arrangement  for  the  boilers." 

Where  is  the  misrepresentation  and  where  the  fraud  ?  Lee  visited  the 
place,  examined  the  machinery,  found  aU  in  bad  order,  and,  neverthe- 
less, after  that  visit  and  that  examination,  he  either  fixed  the  price  of 
the  lease  or  maintained  that  which  had  already  been  fixed.  He  culti- 
vated the  place  from  1871  until  the  end  of  1874,  never  complained,  never 
asked  a  reduction  of  the  price  agreed  upon,  and,  at  this  late  hour,  in- 
timates, though  he  saw  and  inspected  all  he  leased,  that  he  was  deceived 
by  the  lessor.  If  so,  why  did  he  not  sue  for  a  dissolution  of  the  lease  ? 
The  suggestion  of  fraud  and  misrepresentation  on  the  part  of  Dupuy  is 
not  sustained  by  the  evidence. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  in  favor  of  defendant  be  annulled,  avoided,  and  reversed, 
80  far  as  it  condemns  the  plaintiff  to  pay  to  said  defendant  the  sum  of 
twelve  hundred  dollars,  with  legal  interest  from  judicial  demand  and 
costs  of  suit. 

It  is  further  ordered,  adjudged,  and  decreed  that,  as  amended  by  this 
specified  and  limited  avoidance,  the  judgment  of  the  lower  court  be  and 
it  is  hereby  affirmed,  defendant  and  appellee  to  pay  the  costs  in  both 
-courta 
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No.  6550. 

/ 
J.  U.  Payxe  vs.  John  Furlow. 

An   amendment  in  tho  pleadings,  by  which  the  plaintiff,  a  liauidntins  partnsr. 

claims  to  be  sole  owner  of  the  debt,  individually,  is  admissible. 
A  confession  of  judgment,  although  made  in  a  court  without  jurisdiction  of  the  case, 

has  the  force  and  efltect  of  an  account  stated  and  acknowledged,  and  is  only  pre* 

scribed  in  ten  years. 

4  PPEAL  from  the  Seventh  Judicial  District  Court  for  the  parish  of 
-lJl  Avoyelles.    Hewes,  J. 

Irion  &  Thorp,  for  plaintiff  and  appellee. 

Thomas  Ox^erton,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egax,  J.  The  defendant,  being  indebted  to  his  commission  merchants,. 
Payne,  Huntington  &  Co.,  on  an  account  stated,  including  notes,  on 
settlement,  waived  exception  of  domicile  and  confessed  judgment  in 
their  favor  before  the  Fourth  District  Court  of  New  Orleans,  being,  4iow- 
f  ver,  then  and  iiow  a  resident  of  the  parish  of  Avoyelles.  This  was  on 
the  fifteenth  of  February,  1867.  On  the  seventh  of  April,  1875,  owing  tr> 
the  decisions  of  this  court  against  the  right  or  power  of  defendant  to 
waive  exception  of  domicile  and  the  consequent  nullity  of  tho  judgment 
pronounced  upon  the  confession,  the  present  suit  was  instituted  upon 
the  same  cause  of  action,  alleged  in  the  original  petition  to  be  an  account 
stated.  The  plaintiff,  who  originally  sued  as  surviving  and  liquidating 
partner,  subsequently  filed  two  amended  petitions,  the  first  of  which  set 
up  the  confession  of  the  defendant,  and  the  second,  after  adopting  the 
allegations  of  the  original  and  first-amended  petition,  claimed  sole  own- 
ership of  the  debt  and  cause  of  action  in  J.  U.  Payne,  individually.  To 
the  filing  of  the  second  amendnient,  as  it  is  termed,  the  defendant  ex- 
cepted on  the  ground  that  it  was  a  substrtution  of  a  new  party  plaintiff, 
and  inconsistent  with  the  averments  of  ownership  in  the  original  petition. 
It  was  competent  for  the  plaintiff  to  acquire  an  asset  which  had  origin- 
ally belonged  to  his  firm,  and,  of  course,  to  allege  and  prove  such  acqui- 
sition. He  has  done  both.  Such  amendments  are  frequent,  and  the 
court  below  allowed  this  in  its  discretion.  No  injury  was  done  to  tlie 
defendant.  The  defendant  first  filed  the  exception  of  res  adjiulicata^ 
based  upon  the  judgment  rendered  on  confession  in  writing  in  the  Fourth 
District  Court  of  New  Orleans.  This  exception  was  properly  overruled. 
The  defendant  answered  a  general  denial,  and  pleaded  the  prescription 
of  three,  five,  and  ten  years.  There  is  in  the  record  a  statement  of  facts 
or  agreed  statement  signed  by  counsel  for  both  plaintiff  and  defendants 
which  admits  the  confession  of  judgment.  The  original  petition  and 
written  confession  were  filed  in  evidence,  and  also  satisfactory  evidence 
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given  of  the  transfer  of  this  debt  to  J.  U.  Payne,  individually.    This 
written  confession  might  have  been  proved  up  and  made  the  basis  of  a 
judgment  in  the  court  of  proper  jurisdiction.    That  it  was  not  so  doho 
iias  enabled  the  defendant  to  wage  this  contest  and  to  bring  the  case  be- 
fore this  court.    It  was  competent  to  use  it  as  in  the  present  case  as  to 
show  plaintifTs  right  of  recovery.    Whether  the  present  suit  be  consid- 
ered as  based  upon  an  account  stated  and  acknowledged,  or  upon  this 
written  confession  and  consent  that  judgment  be  entered  against  the 
defendant,  or  both,  we  think  the  only  prescription  applicable  is  that  of 
ten  years,  which  had  not  run  at  the  date  of  its  institution.    This  was  the 
view  taken  by  the  judge  a  quo,  who  correctly  overruled  the  pleas  of  pre- 
scription.   The  evidence  on  the  merits  establishes  fully  both  the  amount 
of  the  claim  as  alleged  by  plaintiff  and  the  individual  ownership  of  it  by 
J.  U.  Payne.    The  defenses  urged  are  purely  technical  and  without  merit. 
The  debt  is  due  as  demanded  by  plaintiff  and  confessed  by  the  defendant. 
The  court  below  gave  judgment  for   plaintiff  accordingly,  and  wo 
affirm  it. 


No.  6531. 
Bernard  Souli^  vs.  Louis  Ranson. 

The  cbarsc  given  to  a  jury,  by  tho  judgre  of  the  court  a  qua.  Is  not  a  nfeoessary  part  i           -, 

of  the  record.  1^05   5^3 

Declarations,  averments,  and  admissions  made  by  parties  in  judicial  procccdinirs  ^     -::| 

caD  not  be  subsequently  denied  by  them.  yjl   <ttB 

The  agreement  by  which  a  creditor,  who  has  bouffht  his  debtor's  property,  stipulates  -— — rgjj 

to  reconvey  it  to  the  debtor  on  condition  that  the  latter  pays  a  certain  price  with-  j^^s     981 
in  a  certain  time,  is  a  valid  contract,  and  if  the  debtor  fails  to  pay  the  price,  in 
aocordanoe  with  the  terms  of  said  contract,  his  rifirht  of  redemption  will  bo  for- 
feited, and  tho  title  of  the  property  will  vest  absolutely  in  tho  purchaser. 

APPKIL  from    the   Fourth    Judicial  District   Court,  parish  of  St. 
Charles.    Flagg.J.    Trial  by  jury. 

James  D.  Augiistin  and  Charles  E.  Schmidt,  for  plaintiff  and  appellant. 

Gits.  A.  Breaux  and  JuUen  Michel,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  indebted  to  the  plaintiff  for  loans 
and  advances  made  before  the  late  war,  amoimting  to  $26,703  66,  the  pay- 
ment of  which  was  secured  by  mortgage  upon  his  sugar  plantation  in  the 
parish  of  St  Charles.  In  1867  plaintiff  sued  upon  his  debt,  and  recov- 
ered judgment  for.  the  above  sum  with  eight  per  centum  per  annum  in- 
terest, and  twelve  himdred  dollars  attorney's  fees,  and  his  mortgage  was 
recognized.  Execution  issued  upon  this  judgment,  and  in  April,  1868,  the 
plaintiff  bought  the  mortgaged  pfoperty  ut  sheriff's  sale  for  eighteen 
thousand  dollars  cash. 
11 
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Previous  to  the  institution  of  that  suit  a  verbal  arrangement  had  been 
made  by  the  parties,  which  was  reduced  to  writing  and  signed  the  twen- 
ty-third of  January,  1868,  before  tlie  issuance  of  the  fieri  facias,  and 
which  is  of  so  much  importance  that  its  chief  provisions  shall  be  quoted 
in  extenso.  Jt  may  be  observed  that  the  coroner  was  the  executive  offi- 
cer who  conducted  the  sale,  the  defendant,  Hanson,  being  the  sheriff  of 
the  parish  at  that  time. 

The  preliminary  recital  mentions  the  name  and  the  residence  of  the 
plaintiff  and  defendant,  and  declares  that  the  agreement  witnesseth — 

First — That  the  said  Soulie  shall  cause  to  be  seized  and  sold  by  the 
coroner  of  the  parish  of  St.  Charles,  by  \irtue  of  a  judgment  rendered 
in  the  Fourth  Judicial  District  Court  for  said  parish,  in  the  case  of 
Bernard  Soulie  vs.  L.  Banson,  No.  590  of  the  docket  of  said  court,  a 
certain  tract  of  land  belonging  to  the  said  Banson,  established  as  a  sugar 
plantation  and  situated  in  said  parish  on  the  right  bank  of  the  river 
Mississippi,  between  lands  belonging  to  Mr.  J.  L.  LaBranche  above  and 
lands  of  Freret  Brothers  below,  and  the  undivided  half  of  that  certain 
tract  of  land  lying  on  the  Opelousas  railroad  and  on  the  Bayou  des  Alle- 
mands,  known  aa  the  Vacherie :  as  the  whole  is  more  fully  described  in 
the  petition  filed  in  the  above-entitled  suit 

SiBcond — That  the  said  Banson  will  pay  all  expenses  attending  the 
issuing  of  the  fieri  facias  and  the  sale  of  the  plantation,  including  adver- 
tisements, commissions,  etc.,  and  that  he  shall  cause  the  property  to  be 
appraised  at  the  lowest  figure  possible. 

Tliird — That  the  said  Soulie  binds  himself  to  bid  in  and  buy  the  said 
property  at  the  said  coroner's  sale ;  provided  it  be  not  bid  up  by  other 
parties  over  $36,400. 

Fourth— And  the  said  Soulie  binds  himself,  in  case  the  above  article 
should  take  effect,  to  reconvey  and  sell  to  such  persons  as  the  said  Liouis 
Banson  shall  designate,  with  a  good  and  sufficient  title,  but  without 
warranty,  the  above- described  portion  of  gromid  on  the  river  Missis- 
sippi, established  as  a  sugar  plantation,  for  the  price  or  sum  of  836,350, 
payable  in  five  equal  installments  of  one,  two,  three,  four,  and  five  years, 
in  notes  bearing  mortgage  on  said  property,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  from  the  first  of  March,  1868,  the  clause  of 
non  aUenando,  and  five  per  cent  as  lawyer's  fees  in  case  of  proceedings 
to  enforce  the  payment  of  said  notes. 

Provided,  that  in  case  the  said  Banson  shall  not  have  designated  a 
person  to  whom  the  sale  of  the' property  is  to  be  made,  and  who  shall 
execute  the  notes  as  above  provided,  prior  to  the  first  of  March,  1869, 
then  the  first  installment  due*^agreeia,bly  to  this  article  on  that  day,  with 
eight  per  cent  interest,  shall  be  paid  by  said  Banson,  and  his  failure  bo 
to  do  shall  work  a  nullity  of  this  contract,  without  his  being  put  in  niora, 
and  so  for  the  following  successive  installments. 
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Filth— It  is  the  spirit  of  this  agreement  that  the  crops  to  be  made  on 
said  plantation  are  to  be  wholly  affected  to  the  payment  of  its  price  as 
above  stipulated.  Therefore  the  said  Ranson,  or  the  person  he  may  ap- 
point, promises  to  give  all  his  attention  to  the  culture  (cultivation)  of  the 
♦  land  and  the  preservation  of  the  improvements;  to  use  his  best  elforts  to 
make  crops  as  laiige  as  possible,  and  he  binds  himself  to  apply  the  entire 
net  proceeds  of  said  crops — ^after  paying  the  expenses  incurred  for 
raising  the  crops  with  the  utmost  economy — to  the  payment  of  said  notes 
or  installments,  with  interest  as  above  stipulated. 

The  sixth  clause  relates  to  another  tract  called  the  Vacherie,  which 
^ulie  engages  to  sell  if  he  can,  on  such  terms  and  conditions  and  at  such 
price  as  he  may  think  proper,  and  to  apply  the  sum  realized  by  such  sale 
to  the  extinguishment  pro  tanto  of  the  notes  specified  in  the  fourth 
clause. 

From  the  close  of  the  war  in  1865  to  the  date  of  this  agreement  the 
plantation  does  not  appear  to  have  been  cultivated,  except  in  making  the 
'  necessary  preparations  for  a  sugar  crop.  The  condition  of  the  place  at 
the  close  of  the  war  precluded  any  attempt  at  successful  cultivation.  It 
had  been  in  some  sort  abandoned,  the  fences  and  houses  were  dilapi- 
dated, the  ditches  filled,  and  the  former  cultivated  fields  had  become  a 
waste,  covered  only  with  weeds  and  willows.  In  1868  the  preparations 
for  future  cultivation  had  been  brought  to  sufficient  forwardness  to  per- 
mit the  hope  of  a  crop  for  the  following  year,  and  on  the  twentieth  of 
January,  1869,  Ranson  made  application  to  the  firm  pt  B.  &  A.  Soulie 
for  assistance  in  the  way  of  supplies  and  advances  to  make  a  crop  dur- 
ing that  year.  The  result  of  this  application  was  an  agreement  by  which 
that  firm  engaged  to  make  advances  not  to  exceed  eight  hundred  dollars 
monthly,  upon  which  they  were  to  charge  a  stipulated  interest  and  com- 
missions.  This  arrangement  lasted  four  years,  viz.:  from  1869  to  1872,  in- 

ft 

elusive,  and  at  the  expiration  of  that  time  the  expenses  incurred  by 
Sanson  and  paid  by  the  Soulie  firm  largely  exceeded  the  receipts  froni 
sale  of  crops.  Bernard  Soulie  became  subsequently  the  transferee  of 
this  claim  of  the  firm. 

Near  the  close  of  1872  Soulie  declined  to  advance  money  or  furnish 
supplies  any  longer,  and  then  followed  correspondence  and  negotiation 
which  will  be  detailed  at  length  in  plaintiff's  testimony,  the  result  of  all 
being  that  Soulie  persisted  in  his  refusal,  and  at  length  leased  the  prof)- 
erty  to  John  Kelly,  who  took  possession  of  the  plantation.  About  the 
same  time,  or  shortly  .thereafter,  Ranson  removed  eight  mules  from  the 
place,  and,  after  an  interval  of,  a  day  or  two,  fourteen  other  mules  and 
all  the  implenients  of  husbandry,  e)x;. 

Thereupon  the  present  suit  was  instituted,  w;]^.erein  the  plaintiff  alleges 
that  the  defendant  had  tortlously  removed  those  mules  and  other  sped- 
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tlpd  property,  in  value  three  thousand  dollars,  from  his  plantation,  and 
prayed  and  obtained  writs  of  sequestration,  which  after  some  delay  were 
executed.  Exceptions  having  been  made  to  the  sufiBciency  of  the  aver- 
ments of  the  sequestration,  and  overruled,  the  defendant  answered, 
denying  that  any  of  the  objects  thus  sequestered  belonged  to  plaintiff, 
and  prayed  damages  for  the  illegal  sequestration.  Then,  assuming  the 
quality  of  plaintiff  in  reconventior^,  "  he  admits  and  avers  that  the  plan- 
tation mentioned  in  the  petition  belongs  to  plaintiff,  who  has  acquired  it 
as  stated  in  the  petition,  and  he  further  admits  and  avers  that  after  the 
adjudication  thereof  to  plaintiff  he,  Ranson,  continued  in  the  possession 
thereof  with  the  right  of  working  the  same  on  condition  that  he  would 
send  his  crops  to  the  plaintiff,  Soulie,  to  be  disposed  of  by  the  firm  of  B. 
&  A.  Soulii,  of  which  he  is  a  member,  the  proceeds  to  be  applied  to  the 
payment  of  all  disbursements  made  for  the  working  of  the  plantation, 
the  balance  to  be  paid  over  to  the  defendant,  Ranson.'' 

He  then  alleges  that,  pursuant  to  this  agreement,  he  did  senu  the  crops 
to  the  firm  of  SouUe,  and  that  no  account  of  their  sale  has  ever  been 
rendered  to  him;  that  the  cost  of  buildings,  constructed  or  repaired,  on 
the  plantation,  and  also  the  cost  of  necessary  work  upon  the  land,  "  for 
their  account,"  has  been  charged  to  him,  Ranson,  and  that  while  some 
parts  of  this  expense  have  been  paid  by  the  Soulie  firm,  other  items 
amounting  to  85711  25  have  not  been  pfud  by  them,  but  charged  to  de- 
fendant, and  a  memorandum  or  itemized  statement  of  such  charges  is 
annexed;  that  a  quantity  of  valuable  effects  was  left  by  him  on  the 
plantation,  belonging  to  himself,  which  plaintiff  has  appropriated,  and 
he  finally  prays  that  the  members  of  the  Soulie  firm  be  condemned 
to  pay  him  blank  sum  of  dollars  for  these  various  matters  of  alleged 
indebtedness. 

It  is  apposite  here  to  notice  a  novel  and  unprecedented  proceeding  on 
the  part  of  the  attorney  whose  name  is  signed  to  this  answer.  It  is  an 
affidavit  filed  in  this  court  since  the  oral  argument,  that  this  answer  was 
not  intended  to  be  used  as  a  part  of  the  pleadings,  that  he  never  re- 
quested the  clerk  to  file  it,  and  that  duiing  the  progress  of  the  trial  it 
was  never  alluded  to  nor  noticed  to  be  of  record.  Whatever  may  have 
been  the  attention,  or  want  of  attention,  paid  to  this  answer  in  the  trial 
in  the  lower  court,  it  received  very  marked  notice  from  the  counsel  of  the 
plaintiff  in  the  oral  argument  before  us.  We  find  it  in  the  record  duly 
certified,  and  we  do  not  find  any  attempt  by  motion  or  otherwise,  prior 
to  or  on  the  trial  below,  to  excerpt  it  from  the  pleadings,  or  to  disown  its 
authenticity.  ■  Papers  once  filed  by  an  attorney,  of  record  in  a  cause,  can 
not  be  ignored  on  the  plea  that  the  clerk  had  no  special  direction  to  file 
them,  or  that  no  particular  attention  was  paid  to  their  contents  in  the 
trial,  and  particularly  is  this  the  case  when  the  paper  in  question  is  a 
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If  vital  part  of  the  pleadings,  drafted  by  the  attorney  with  elaborate  care, 
and  signed  as  the  attorney  in  the  identical  case  in  which  it  is  filed. 

Another  answer  was  filed  afterward  on  same  day,  signed  by  the  local 
counsel  and  also  by  his  associates,  in  which  the  defendant  denies  that 
plaintiff  has  any  right  of  ownership  in  and  to  the  property  sequestered, 
and  avers  that  the  sale  made  of  the  plantation  under  judicial  process 
was  never  intended  to  bo  a  sale  translative  of  property  aa  between  the 
parties,  and  was  never  so  treated  by  Soulie  until  January,  1873,  and  that 
defendant  was  left  in  possession  of  the  property  because  of  that  fact, 
and  continued  to  possess  it  as  owner;  that  the  agreement  of  January 
23, 1868,  was  superseded  by  another,  in  which  Soulie  contracted  to  sup- 
ply Ranson  with  means  to  cultivate  the  property,  which  disbureements 
were  to  be  paid  by  proceeds  of  sale  of  crops  shipped  to  the  Soulie  firm, 
and  the  residue  applied  to  the  extinguishment  of  the  debt  of  Ranson; 
that  in  1870  defendant  had  an  opportunity  to  sell  the  property  at  seventy- 
five  thousand  dollars,  which  would  have  extinguished  his  entire  debt  and 
given  him  a  surplus  of  forty  thousand  dollars,  and  that  he  declined  the 
offer,  because  Soulie  advised  and  urged  him  not  to  seU,  and  promised  as 
a  consideration  for  compliance  with  his  wishes  that  he  would  advance 
all  the  means  necessary  for  the  cultivation  of  the  place;  that  by  reason 
of  Soulie's  fraudulent  non-compliance  with  his  engagement  defendant 
has  been  damaged  in  the  full  amount  of  Souliu's  debt,  and  forty  thousand 
dollars  besides.  A  further  damage  of  three  hundred  dollars  for  the  ille- 
gal sequestration  is  alleged,  and  judgment  is  prayed  for  both  sums  in 
reconvention. 

Upon  these  issues  the  parties  went  to  trial,  and  a  jury  rendered  a  ver- 
dict dissolving  the  sequestration,  with  three  hundred  dollars  damages, 
and  annulling  the  sale  of  April  4, 1868,  with  twenty-five  thousand  dollars 
damages  upon  the  reconventional  demand.  Judgment  was  rendered 
•against  Soulie  accordingly,  who  appealed. 

A  motion  to  dismiss  the  appeal  is  made  in  this  court  upon  the  ground 
that  the  written  opinion  of  the  judge  a  quo,  read  to  the  jury,  is  not  in 
the  record.  The  clerk  certifies  that  there  is  no  written  chaige  of  the 
judge  on  file,  and  that  the  minutes  of  the  court  do  not  show  the  filing  of 
any.  It  is  not  necessary  that  it  should  be  in  the  record.  This  court 
hears  the  case  anew  in  its  entirety,  and  reviews  the  verdict  of  the  jury. 
If  they  should  have  been  misled  by  the  chaige,  or,  as  in  this  case  is 
alleged,  disregarded  the  charge,  their  error  can  be  corrected  here  without 
reference  to  the  probable  influence  of  the  language  of  the  court  upon 
them. 

The  motion  to  dismiss  can  not  prevail. 

The  record  is  very  bulky,  but,  notwithstanding  its  forbidding  aspect, 
we  have  examined  it  with  diligent  minuteness.    It  discloses  one  of  those 
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personal  histories  whose  mournful  sadness  is  not  relieved  by  the  fre-  ^ 
quency  with  which  they  are  met,  but  is  rather  intensified  by  the  legal 
consequences  which  follow  them.  Ranson  returned  from  the  perils  of 
war  to  find  his  fair  heritage  a  wilderness  of  waste.  Undaimted  by  the 
difficulties  attendant  upon  recuperation,  and  refusing  to  succumb  to 
misfortune,  he  undertook  the  repair  of  his  shattered  fortimes  with  manly 
and  hopeful  courage.  From  1866  to  1869  his  occupation  was  cutting  and 
selling  wood,  which  he  was  enabled  to  begin  by  the  loan  of  a  pair  of  oxen 
from  a  neighbor.  Gradual  preparations  were  made  during  these  years 
for  future  cane  planting,  and  in  1869  the  first  crop  was  essayed  Mean- 
while a  judgment  had  been  obtained  against  him,  and  his  property  had 
been  sold.  The  verity  and  reality  of  this  sale,  maintained  on  tho  one 
hand  and  denied  on  the  other,  is  the  pivot  upon  which  our  judgment 
must  turn. 

The  testimony  of  the  parties  to  the  suit,  and  to  the  agreement  of  Jan- 
uary, 1868,  is  the  source  from  which  we  are  to  derive  our  knowledge  of 
their  intentions  and  purposes,  guided,  in  case  of  conflict,  by  the  circum- 
stances under  which  they  acted. 

The  plaintiff,  Soulie's,  narrative  is  as  follows: 

•*  On  the  fourth  of  March,  1867,  with  Mr.  Ranson's  assent,  and  in  per- 
fect understanding  with  him,  I  entered  suit  against  him  for  the  amount 
of  my  debt.  He  stated  that  he  had  what  would  plant  the  next  season  not 
less  than  one  hundred  arpents  of  cane,  and  was  sure,  if  I  would,  grant 
him  one,  two,  three,  four,  and  five  years  time,  he  could  pay  me  back  my 
money  and  redeem  his  plantation.  This  occurred  in  tho  parish  of  SU 
Charles  on  the  fourteenth  of  March,  1867.  He  was  then  working  the 
place  on  his  own  hook.  He  was  cutting  cord  wood,  and  with  the  proceeds 
of  that  wood  working  the  cane.  I  recollect  that,  speaking  of  the  number 
of  mules  he  had  on  the  place,  he  mentioned  something  more  than  thirty, 
and  he  certainly  had  all  the  implements  of  husbandry  to  work  his  cane, 
nor  did  he  speak  of  any  of  the  mules  belonging  to  his  wife. 

"On  the  fifth  of  June,  1867,  judgment  was  rendered  in  my  favor  in  the 
suit  already  mentioned.  In  accordance  with  the  arrangements  above  re- 
cited, on  the  twenty -third  of  January,  1868,  we  entered  into  the  agree- 
ment under  private  signature  which  is  on  file.  On  the  fourth  of  April, 
1868,  the  property  was  sold  under  a  writ  of  execution,  and  adjudicated 
to  me  for  eighteen  thousand  dollars,  and  a  deed  executed.  The  above- 
mentioned  contract  thereby  took  effect.  It  must  bo  observed  that  in 
that  contract  Mr.  Ranson  undertook  to  work  the  place  as  a  sugar  planta- 
tion, and  he  did  so  work  it  for  that  year  with  the  mules  and  tools  he  had. 
On  the  twentieth  of  Januarj%  1869,  Mr.  Ranson  called  on  mo  and  repre- 
sented that  he  was  unable  to  carry  on  the  plantation  any  longer  without 
assistance,  and  requested  me  to  come  to  his  aid.  I  having,  unfortunately^ 
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•cjnsenter],  we  drew  up  and  signed  an  agreement  of  B.  &  A.  Soulie  of  that 
date  which  has  been  assigned  to  me. 

"  From  the  first  year  Mr.  Ranson  has  largely  exceeded  the  amount 
agreed  upon  (eight  hundred  dollars  monthly),  and  has  never  raised  a 
paying  crop.  (Here  follows  a  statement  in  figures  of  receipts  and  dis- 
bursements.) Thus  it  will  be  seen  that  in  the  four  years  Mr.  Ranson 
worked  the  plantation  he  sank  the'  enormous  sum  of.  !^28,868  08,  exclus- 
ive of  interest  and  commissions.  Moreover,  I  had  advanced  to  him 
in  1870  seven  hundred  and  twenty  dollars  to  pay  the  schooling  of 
his  two  youngest  boys,  and  1  loaned  him  three  hundred  dollars  to  pay 
the  expenses  attending  his  daughter's  marriage;  On  the  twenty-eighth 
of  December,  1871,  in  view  of  the  disastrous  results  then  made  manifest 
I  wrote  Mr.  Ranson  that  I  withdrew  from  the  agreement  of  the  twenty- 
third  of  January,  1868,  and  that  I  held  myself  free  from  its  provisions 
and  at  liberty  to  enter  into  any  new  arrangement  I  might  see  fit  with 
regard  to  the  plantation  by  virtue  of  our  contract" 

The  witness  then  states  that  he  yielded  to  Mr.  Ranson's  importunities, 
and  continued  to  supply  him  another  year,  with  the  same  disastrous 
result,  and  finally,  in  December,  1872,  refused  to  go  on  longer,  and 
informed  Ranson  that  he  should  let  the  plantation,  and  would  give  the 
preference  to  Ranson  if  he  could  get  any  one  to  supply  him.  Ranson 
said  he  could  manage  to  go  on  cultivating,  but  the  means  upon  which  he 
relied  were  so  slender  and  so  precarious  that  Soulie  thought  it  was  folly 
to  rely  on  them,  and  declined  to  let  the  place  on  such  prospects.  He  in- 
formed Ranson  that  he  had  a  good  tenant  in  view,  and  as  he  did  not 
wish  to  put  him  out  en  the  road  he  would  give  him  another  house  to 
live  in  until  he  could  find  something  to  do.  Upon  this  Ranson  said, 
"You  may  rent." 

The  place  was  rented  to  Kelly,  reserving  the  houso  and  dependencies, 
which  had  been  placed  at  Ranson's  disposal.  The  lessee  took  possession 
on  the  third  of  February,  1873,  and  required  an  inventory  of  the  mova- 
bles to  be  made,  which  was  to  be  done  in  a  few  days.  Souli>5  proceeds: 
"  Thus  matters  stood.  Never  had  a  word  of  reproach  escaped  Mr.  Ran- 
son's lips;  on  the  contrary,  he  had  extolled  my  kindness  to  him  to 
the  utmost  He  often  said  I  was  a  father  to  him,"  etc.  The  removal  of 
the  mules,  etc.,  followed. 

Ranson's  version  of  the  transaction  is  as  follows: 

"In  1868  Mr.  Soulie  and  myself  came  to  the  agreement  that  I  should 
sdl  the  plantation  to  arrange  my  business,  and  it  was  perfectly  under- 
stood that  the  plantation  was  to  be  bought  by  him,  and  according  to  con- 
tract he  was  to  buy  the  place,  and  I  was  to  dispose  of  it  as  if  still  my 
own;  it  was  to  change  nothing  except  as  to  the  naked  title  of  the  planta- 
tion. I  always  continued  in  the  possession  of  the  property,  and  there 
never  was  any.  change." 
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After  describing  the  condition  of  the  plantation  at  the  close  of  the  war, 
and,  stating  his  own  occupation  for  three  years  immediately  succeeding 
that  event,  he  proceeds:  "  I  cultivated  a  very  small  quantity  of  cane  for 
seed  in  1868.  I  had  stock  which  was  engaged  in  the  wood  business.  I 
had  twenty-six  mules  and  oxen.  It  was  with  my  own  money  I  bought 
that  stock,  money  earned  with  my  wood,  and  in  my  office  of  sherift 
That  was  the  stock  used  in  carrying  on  my  wood  business,  and  I  after- 
ward used  the  same  stock  in  cultivating  the  plantation.  I  used  them  in 
cultivating  the  plantation  after  the  sab,  and  under  the  agreement  with 
Soulie.  *  *  *  I  bought  some  seed  cane  from  different  parties,  small 
quantities;  that  is  the  way  I  started.  I  managed  my  place  according  to 
my  own  judgment,  and  flowed  no  one  to  interfere  w^ith  said  mcinage- 
nient,  it  being  my  place." 

The  ofTer  of  seventy-five  thousand  dollars  for  the  place,  through  Meu- 
nier,  a  broker,  is  then  detailed,  and  he  says  he  wanted  to  sell,  but  Soulie 
dissuaded  him,  as  in  his  opinion  it  would  bo  an  act  of  folly,  and  that  he 
could  make  his  fortune  on  the  place,  and  get  back  all  he  had  lost.  Han- 
son replied  that  he  had  no  means  to  carry  on  the  planting,  and  Soulie 
rejoined  that  he  would  furnish  him  as  long  as  he  livcvi,  and  would  fix  his 
business  so  that  this  help  should  be  continued  after  his  death.  The 
offer  was  declined,  defendant  says,  because  of  these  assui'ances  of 
Soulie. 

"  When  Mr.  Kelly  came  to  the  place,"  the  defendant  is  again  speaking, 
"  I  told  him  he  could  take  the  house,  and  I  moved  to  a  hous?  on  my  old 
place.  My  reasons  for  so  doing  were  that,  knowing  the  tract  I  was  liv- 
ing on  was  bought  by  Mr.  Soulit',  and  as  I  had  never  paid  for  it,  I 
thought  I  had  no  business  on  Mr.  Soulie*s  premises."  Kelly  ir  formed 
him  Soulie  had  rented  him  the  place  with  the  mules,  caits,  and  utensils, 
and  defendant  said  that  cpuld  not  be  connect,  as  eight  mules  belonged  to 
ills  wife,  and  he  affirms  that  he  expressed  no  willingness  to  let  the  four- 
teen belonging  to  himself  go  with  the  place.  Four  of  these  fourteen  are 
dead.  The  eight  belonging  to  his  wife  were  bought  with  her  money. 
She  is  separated  in  property. 

Soulie  has  no  recollection  of  the  conversation  with  Ranson  touching 
the  offer  of  seventy-five  thousand  dollara  for  the  place,  and,  indeed, 
denies  that  it  occurred.  Meunier,  the  broker,  says  the  offer  was  made 
to  his  partner.  White,  and  that  he  was  not  present,  and  that  it  was  made 
by  a  New  York  insurance  agent,  then  in  New  Orleans,  for  other  par- 
ties, but  he  does  not  disclose  the  names  of  these  parties,  nor  even  of 
the  insurance  agent,  with  whom  he  had  no  personal  communication. 

Mr.  Kelly,  Jr.,  soh  of  the  lessee,  was  present  at  the  conversation  of 
his  father  with  Ranson,  when  the  latter  came  to  take  possession  of  the 
plantation.    "  Ranson  said  it  was  all  righ*",  except  as  to  the  mules,  eight 
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of  which  belonged  to  his  wife,  but  the  lessee  refused  to  receive  less  than 
the  full  number,  and,  announcing  that  he  would  have  an  inventory  made, 
Bauson  then  said  it  was  immaterial  to  him,  that  he  was  ready  to  turn 
over  the  fourteen  mules  any  day." 

The  testimony  of  other  witnesses  is  before  us,  a  detail  of  which  would 
swell  this  opinion  inconveniently  and  unnecessarily.  It  is  duly  con- 
sidered in  forming  our  conclusions  upon  the  facts. 

The  sale  of  the  fourth  of  April,  1867,  controlled  in  its  efifect  by  the 
agreement  of  January  23, 1868,  which  was  only  putting  in  more  durable 
form  the  oral  agreement  contemporaneous  with  the  sale,  has  all  the  fea- 
tures of  the  rente  a  n^tnere.  The  Code  thus  defines  this  right  of  re- 
demption. It  is  an  agreement  or  paction,  by  which  the  vendor  reserves 
to  himself  the  power  of  taking  back  the  thing  sold  by  returning  the 
price  paid  for  it.  Civil  Code,  articles  2545  et  seq.,  new  Nos.  2567.  It  is  9, 
literal  translation  from  the  Code  Napoleon,  omitting  a  part  not  of  sig- 
nificance here.    Code  Napoleon,  article  1659. 

The  price  paid  by  Soulid  was  eighteen  thousand  dollars,  and  that  stipu- 
lated to  be  paid  in  redemption  was  $36,350,  and  it  is  "  the  price  paid  for 
it "  that  the  Code  designates  as  that  to  bo  returned  imder  this  species  of 
sale.  It  is  apparent  that  the  larger  sum  was  really  the  price  paid  by 
Soulie,  since  his  debt  amounted  to  that.  The  sale  was  to  operate  an  ex- 
tinguishment of  the  mortgage  debt.  The  redemption  price  should  be 
the  amount  of  that  debt  with  its  accruing  interest  But  were  it  other- 
wise, the  French  authorities  sanction  the  validity  of  a  stipulation  for  the 
return  of  a  larger  price. 

Gilbert,  annotating  the  article  of  the  Napoleon  Code  already  men- 
tioned, says : 

"On  peut  valablement  stipuler  que  le  vendeur  paiera  a Tacquereur  une 
somme  plus  forte  que  celle  constitue  le  prix  de  la  vente."  9  Mars,  1808i 
Pothier  says  such  an  agreement  has  nothing  illicit  in  it  (Traite  du  Con- 
trat  de  Vente,  No.  413) ;  and  Merlin  is  of  same  opinion.  Repertoire, 
Faculte  de  Rachat,  No.  8.  The  commentators  are  not,  however,  in  entire 
unanimity,  but  the  reasoning  of  Delvincourt  and  his  two  associates  in 
opinion  does  not  apply  in  this  case.    Duvergier  combats  them  thus : 

"Si  Ton  se  borne  k  dire  que  cette  stipulation decele  la  fraude etTusure, 
que  lestribunaux  k  qui  Ton  ne  fournira  point  d'explications  satisfaisantes, 
qui  d'aiUeurs  apercevront  d'autres  indices,  pourront  annuler  la  conven- 
tion ou  reduire  les  intarets,  je  ne  con  teste  pas  cette  doctrine  ;  mais  on 
est  evidemment  dans  Terreur  si  Ton  prt'tend  avec  MM.  Delvincourt,  Du- 
ranton,  et  Troplong,  que  la  convention  est  ilUcite,  Ces  auteurs  ont  cede 
a  un  mouvement  naturel  d'anlmadversation  contro  les  ruses  des  pre- 
teurs.  Preoecupes  du  dtsir  louable  de  dejouer  leurs  speculatione, 
ils  ont  crei  une  prohibition  que  la  loi  n*etablit  point;  lis  ont  de- 
<iiare  toujours  et  de  droit  f rauduleuses  et  usuraires  des  stipulations  qui 
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le  sont  souvent,  mais  qui  quelquofois  peuvent  etre  loyales  et  l:%ales; 
confondant  ainsi,  il  faut  bien  le  dire,  les  Innocents  avec  lea  coupables. 

"  Pothier  a  reconnu  que  la  convention  n'a  lien  en  soi  d*illicte,  et  un  arret 
de  la  Cour  de  Paris  a  consacre  cette  doctrine."    Tome  2,  No.  12. 

The  stipulation  for  an  increased  redemption  price  in  this  suit  was  not 
a  cloak  for  usurious  charges. 

This  sale,  with  right  of  redemption,  under  the  circumstances  of  that 
time,  seems  to  us  a  natural  arrangement  for  the  parties.  Both  appear 
to  have  had  great  confidence  in  the  future.  No  doubt  Ranson  thoroughly 
believed  in  and  trusted  to  his  ability  to  meet  the  stipulated  payments^ 
All  he  wanted  was  the  help  of  capital  to  enable  him  to  utilize  his  splen- 
did opportunities,  and  Soulie  was  the  god  who  could  dispense  the  shower 
of  gold.  If  the  mortgage  were  foreclosed  without  an  arrangement 
/between  the  parties,  Soulie  might  become  the  owner,  unhampered  by  any 
obligation  touching  the  redemption.  And  here  the  defendant's  counsel 
earnestly  insist  that  the  true  interpretation  of  Soulie's  conduct  is  that 
all  of  his  complaisant  promises  were  made  to  induce  Ranson  to  accord 
him  a  judgment  without  opposition,  for,  if  prescription  had  been  pleaded,. 
Soulie's  debt  was  lost. 

This  is  reading  events  of  that  day  by  the  light  of  the  present  time. 
In  April,  1867,  the  date  of  rendition  of  this  judgment,  prescription  was. 
not  supposed  to  be  legally  applicable  to  debts  situated  like  this.  De- 
duct the  years  of  the  war,  and  the  debt  was  safe.  And  prescription  was- 
a  plea  invoked  by  few  in  those  days  against  a  just  debt. 

The  doctrine  of  this  court  in  April,  1867,  was  that  the  circumstances 
and  facts  of  each  case,  and  the  respective  situations  of  the  parties  must, 
be  taken  into  consideration  in  applying  the  plea  of  prescription.  Mun- 
son  vs.  Robertson,  19  An.  170.  Throughout  the  Annual  Reports  of  1868 
there  was  a  hazy  indeflniteness  on  the  bench  and  at  the  bar  upon  this 
mooted  question.  Rabel  vs.  Poarciau,  20  An.  131;  Durbin  vs.  Taylor, 
idem,  219;  Payne  vs.  Douglas,  idem,  280;  Marcy  vs.  Steel,  idem,  413;  Nor- 
wood vs.  Mills,  idem,  422  Lemon  vs.  West,  idem,  427;  Schlenker  vs.  Talia- 
ferro, idem,  565. 

It  was  not  until  February,  1869,  that  this  court  authoritatively  and 
unqualifiedly  declared  that  the  maxim  contra  non  valentem  agere  non 
ciirrit  preHcrxpiio  has  no  application  in  our  system  of  jurisprudence,  and 
thus  terminated  the  dispute  in  which  the  chances  of  victory  had  often 
oscillated.    Smith  vs.  Stewart,  21  An.  67. 

But,  independent  of  aU  this  reasoning  upon  probabilities,  there  is  the 
actual  fact  that  Ranson  did  agree  that  in  case  neither  he  nor  the  person 
whom  he  should  designate  performed  the  acts  specified  in  the  writing  of 
January,  1868,  by  a  given  date,  "  his  failure  so  to  do  shall  work  a  nullity 
of  the  contract.*'    The  answer  to  this  suit,  prepared  and  exhibited  to 
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Souli^  before  his  departure  for  Europe,  when  his  first  deposition  was 
taken,  "admits  and  avers  that  the  plantation  belongs  to  the  plaintiff/' 
and,  although  the  second  answer  is^ed  the  same  day  as  the  flrst,  it  was 
prepared  some  time  afterward  under  new  advice,  and  when  a  change  in 
the  defense  was  deemed  advisable.  It  is  not  permissible  to  deny  what 
one  has  solemnly  acknowledged  in  a  judicial  proceeding.  The  admis- 
sions are  made  stronger  by  being  transmuted  into  averments  which  he 
can  not  be  permitted  to  gainsay.  Estill  vs.  Holmes,  3  Rob.  134;  Gridley 
va.  Conner,  4  An.  417;  Denton  vs.  Erwln,  5  An.  18. 

It  follows  that  the  defendant  is  not  entitled  to  damages  for  SouliJ's 
refusal  to  sell  what  was  his  own,  and  we  may  add,  had  the  property 
been  Ranson's,  he  could  not  recover  damages  from  Soulie  for  giving  him 
bad  advice  in  relation  to  an  act  the  performance  of  which  depended  on 
his  own  volition. 

Reverting  now  to  the  original  action,  it  is  abundantly  proved  that  the 
mules  on  the  place  at  the  time  of  the  sale  of  the  plantation  wore  bought 
with  the  defendant's  own  money  and  his  wife's  paraphernal  funds.  "We 
find  nothing  conveyed  in  the  proces  verbal  ot  sale  besides  the  land.  Nei- 
ther mules  nor  implements  of  husbandry  are  mentioned,  or  included  in 
its  terms.  After  the  sale,  and  during  the  four  years  cultivation,  many 
moles  were  bought  with  Soulie's  money,  but  Ranson  is  charged  with  the 
funds  thus  expended.  This  cultivation  of  tho  plantation  by  Ranson  is 
under  a  contract  quite  distinct  from  that  of  January  1868 — so  distinct 
that  his  counsel  insist  it  superseded  the  first  contract — and  the  property 
purchased  then  was  bought  and  charged  after  the  same  fashion  that 
factors  here  observe  in  their  purchases  for  their  country  clients.  The 
planter  orders  the  animals  or  other  things  needed.  The  factor  buys,  or 
has  them  bought,  and  charges  the  price,  with  commission,  to  the  planter^ 
The  animals  belong  to  the  plantar.  The  factor  is  creditor  to  him  for  the 
price,  etc. 

Souli^  has  not  sued  for  the  price  of  tho  mules.  His  sequestration  is 
based  upon  the  theory  of  ownership,  which  has  been  demonstrated  to  be 
unfounded. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  setting  aside  the  sequestration  of  the  mules  with  three 
hundred  dollars  damagas  against  plaintiff  is  affirmed,  and  it  is  further 
ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower  court  in 
favor  of  the  defendant  upon  his  reconventional  demand  annulling  the 
Bale  of  the  plantation,  with  twenty-five  thousand  dollars  damages,  is 
avoided  and  reversed,  and  that  said  reconventional  demand  be  rejected, 
and  that  defendant  recover  of  plaintiff  the  costs  of  both  courts,  excL^pt 
the  costs  of  the  reconventional  demand,  which  are  to  bo  paid  by  him. 
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Maby  Hardy  vs.  John  A.  Stevenson. 

An  arrest,  without  probable  cause,  raises  a  presumption  of  malice. 
On  assessing:  the  damages  for  an  illej::al  arrest  the  character  of  the  complainant 
should  have  some  influence  in  determining  the  amount  of  damages. 

APPEAL  from  the  Fifth  Judicial  District  Court,  pariflh  of  Iberville. 
Trial  by  jury.    Deimng,  J. 

Barroiv  &  Pope,  T,  &  E.  J,  Ellin,  and  James  Lingan,  for  plaintiff 
and  appellant. 

Breaux,  Fennei^  &  Hall,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Morgan,  J.  In  Leovy's  Digest  of  City  Laws,  page  323,  article  680,  is 
found  the  following  ordinance :  "  It  is  unlawful  to  abuse,  provoke,  or 
disturb  any  person,  to  make  charivari,  or  to  appear  masked  or  disguised 
in  the  streets,  or  in  any  public  place." 

On  the  seventeenth  of  September,  1873,  John  A.  Stevenson,  the  defend- 
ant, went  before  the  then  recorder  of  the  First  District  and  made  the  fol- 
lowing affidavit : 

"  John  A.  Stevenson,  Upper  City  Hotel,  who  ha^ing  been  duly  sworn 
doth  depose  and  say  that  on  the  seventeenth  day  of  September,  1873, 
on  Gravier  street,  in  this  district  and  city,  one  Mary  Keener  did  then 
and  there,  wliile  afiBant  was  conversing  with  friends,  rudely  present 
herself  to  him  and  address  him  in  threatening  and  insulting  language. 
And  affiant  further  says  that  the  accused  has  frequently  heretofore 
assailed  him  in  a  manner  scandalizing  him  greatly,  and  for  the  purpose 
of  illegally  extorting  money  from  him,  and  affiant  believes,  and  has  rea- 
son to  believe,  that  the  accused  will  commit  a  further  breach  of  the 
peace  unless  she  be  restrained  by  law.  All  against  the  peace  and  dig- 
nity of  the  State.  Wherefore  deponent  charges  the  accused  with  insult 
and  abuse  and  disturbing  the  peace,  and  prays  that  she  be  arrested  and 
dealt  with  according  to  law." 

Under  this  chaige  plaintiff  was  locked  up  in  a  cell  from  about  one 
o'clock  to  eleven  o'clock  p.  m.,  when  she  was  released  on  bail.  Subse- 
quently the  proceedings  were  dismissed,  no  one  appearing  on  the  day  of 
trial  to  prosecute.  She  brings  tnis  suit  for  fifty  thousand  dollars 
damages  for  false  imprisonment. 

We  give  the  statement  of  the  defendant  as  to  the  cause  of  the  arrest 
He  says  that  on  the  day  in  question,  while  he  was  in  conversation  with 
a  gentleman  on  Gravier  street,  near  St.  Charles,  he  saw  the  plaintifif;  tllSat 
he  attempted  to  avoid  her,  knowing  that  she  would  speak  to  him;  that 
after  walking  a  few  steps  he  met  another  gentleman  with  whom  he 
stopped  to  speak,  and  had  said  but  a  word  or  two  when  plaintifr  pre- 
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sented  herself  close  to  him,  with  looks  of  menace;  tiiat  he  left  this  gen- 
tleman, going  toward  the  comer;  that  plaintiff  followed  close  by  his  side 
until  he  reached  a  point  where  another  gentleman  was  standing,  to 
whom  he  spoke,  saying,  "Here  is  this  woman  following  me  and  annoying 
me  again."  He  requested  the  gentleman  to  endeavor  to  induce  her  to  go 
away  from  him.    The  gentleman  asked  plaintiff,  "Why  don't  you  let  this 
man  alone  ?"    To  this  question  she  made  no  reply  that  he  recollects,  ex- 
cept by  her  manner  and  looks,  which  were  defiant.    His  companion 
repeated  the  question,  and  then  said  to  him  that  he  would  have  to  resort 
to  the  police.    They  then  went  up  St  Charles  street,  the  plaintiff  follow- 
ing closely,  so  closely  that  his  companion  feared  she  would  do  him  (the 
defendant)  some  great  bodily  harm.    He  says  he  made  the  affidavit  to 
protect  himself  from  the  plaintiff's  following  and  approaching  him  in  the 
streets  before  gentlemen,  and  from  being  scandalized,  and  to  get  his 
peace  and  that  of  his  family.    There  is  no  evidence  that  the  plaintiff 
assaulted  the  defendant,  or  that  she  even  spoke  rudely  to  him  when  she 
saw  him  on  Gravier  street,  or  during  their  walk  to  the  recorder's  office. 
What  occurred  while  she  was  before  the  recorder  we  take  from  the  re- 
corder's testimony.    He  says  that  Stevenson  came  to  his  office  and 
stated  that  the  plaintiff  annoyed  him;  that  she  met  him  in  the  street 
and  was  using  language  which  was  not  respectable  (respectful)  to  him, 
and  he  wanted  to  put  a  stop  to  it;  that  plaintiff  accompanied  him;  that 
defendant  remarked  if  she  would  give  a  bond  to  keep  the  peace  it  was 
all  he  would  require;  that  he,  the  recorder,  asked  her  if  she  would  give 
the  bond,  and  that  she  answered  no,  that  she  had  done  nothing  to  Mr. 
Stevenson  which  would  require  her  to  give  a  bond;  that  Stevenson  then 
said  he  was  willing  she  should  give  her  own  recognizance,  which  she  re- 
fused; that  he  told  her  if  she  did  not  he  would  have  to  send  her  to 
prison;  that  she  said  she  did  not  care,  she  would  not  give  a  bond;  that 
she  had  done  nothing  that  would  require  it.    Then  the  affidavit  was 
made  against  her,  and  then,  without  an  investigation  as  to  the  facts 
alleged  therein,  she  was  "  locked  up."    Her  own  account  of  what  oc- 
curred up  to  the  time  of  her  incarceration  does  not  differ  in  any  material 
particular  from  the  testimony  of  the  defendant  and  his  witnesses.    She 
was  confined  in  a  cell.    The  turnkey  endeavored  to  find  two  parties 
whom  she  named,  but  was  unsuccessful.    Her  residence  wcus  distant 
from  the  place  of  her  imprisonment,  and  her  daughter,  with  her  com- 
panion, came  to  her  between  eight  and  nine  o'clock  at  night.    Plaintiff 
was  standing  up  when  they  came;  she  was  separated  from  them  by  iron 
bars;  she  endeavored  to  reach  them,  but,  overcome  by  emotion,  she 
staggered  and  fell  upon  a  box  containing  nuisance  ;  when  she  recovered 
she  was  lying  on  a  ffithy  mattress,  which  was  alive  with  vermin. 
Taking  the  case  as  it  is  stated  by  the  defendant,  and  confining  ourselves 


m  SUPREME  COURT  OF  LOUISIANA, 


Mary  Hardy  tsi  fltofaaaoa. 


entirely  within  the  limits  of  the  occurrences  of  the  nnrnn^nfth  of  Sep- 
tember, as  the  defendant  insists  that  we  should,  and  we  have  before  m 
an  arrest  and  imprisonment  at  the  instance  of  the  defendant  without  any 
justification  therefor.  The  affidavit  upon  which  the  plaintiff  wcus  im- 
prisoned was  false,  and  is  proved  to  be  false  by  his  own  testimony.  It 
chaiiges  the  plaintiff  with  having  rudely  presented  herself  to  him,  ad- 
dressing him  in  threatening  and  insulting  language,  with  abuse,  and  with 
clisturbing  the  peace.  His  own  testimony  shows  that  she  did  not  abuse 
him;  that  she  did  not  threaten  him;  that  she  did  not  insult  him;  and  that 
she  was  not  disturbing  the  peace.  This  case  is  one  in  which  a  man, 
using  the  machinery  of  the  law  to  that  end,  caused  the  arrest  of  a 
woman  who  was  doing  no  wrong,  and  had  her  confined  in  the  cell  of  a 
prison  without  any  justification  whatever  therefor.  That  the  plaintiff 
is  entitled  to  exemplary  damages  for  such  treatment  can  not  be  ques- 
tioned. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgme^it  of  the 
district  court  be  avoided,  annulled,  and  reversed,  and  it  is  now  ordered, 
4idjudged,  and  decreed  that  the  plaintiff  do  have  and  recover  judgment 
against  the  defendant  in  the  sum  of  five  thousand  dollars,  with  costs  in 
both  courts. 


Wyly,  J.,  dissenting,  I  agree  that  the  defendant  caused  the  arrest  of 
plaintiff  without  showing  probable  cause.  Malice  is  presumed.  Dam- 
ages should  be  imposed,  but  five  thousand  dollars  is  disproportionate  to 
the  offense ;  it  is  excessive.  I  think  one  thousand  dollars  sufficient  The 
policy  of  the  law  in  enforcing  vindictive  damages  \a  to  correct  the  evil— 
to  deter  others  fi*om  committing  the  offense.  It  is  not  to  enrich  the 
party  wronged,  or  to  destroy  the  wrong-doer. 

I  therefore  dissent  in  this  case. 

Rehearing  granted. 

On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

SpENciai,  J.  This  case  has  been  twice  tried  by  jury  in  the  lower  court 
On  the  first  trial  the  jury  gave  a  verdict  for  plaintiff  of  ten  thousand 
dollars.  On  the  second,  a  verdict  for  defendant  Judgment  having  been 
entered  accordingly,  plaintiff  prosecutes  this  appeal.  The  case  is  now 
before  us  on  a  rehearing,  granted  by  our  predecessors  to  the  defendant, 
who  was,  by  the  decree  of  this  court,  conden^ined  to  pay  plaintiff  five 
thousand  dollars  damages. 

On  the  first  hearing  in  this  court,  the  opinion  was  unanimous  that  the 
arrest  of  plaintiff,  on  the  seventeenth  of  September,  1873,  was  procured 
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l)y  defendant  without  probable  cause,  and  therefore,  by  presumption, 
maliciously. 

We  have  given  the  facts  of  this  case  very  careful  consideration,  and 
are  constrained  to  the  same  conclusion  as  our  predecessors,  that  the 
arrest  on  the  seventeenth  of  September,  1873,  was  without  probable 
cause,  as  shown  by  the  defendant's  own  statements  as  a  witness.  He 
says  "  that  he  was  not  threatened  by  words  by  the  plaintiff,  Mrs.  Hardy, 
that  day,  September  seventeenth;  she  did  not  use  any  threatening  lan- 
guage that  day  while  he  was  talking  with  his  friends  on  Gravier  street; 
she  used  no  threatening  language  before  JudgB  Hunt  spoke  to  her,  and 
no  insulting  language;  she  used  no  language  at  all.  That  it  was  her  rude 
and  brusque  manner  in  presenting  herself  to  him  and  her  angry  looks 
that  constituted  the  breach  of  the  peace  complained  of  in  his  affidavit; 
that  the  threatening  and  insulting  language  he  complained  of  in  the 
affidavit  was  such  as  this:  "Are  you  not  going  to  do  something  for 
me?  When  are  you  going  to  do  something  for  me?"  She  did  not 
threaten  him  personally  that  day  in  words,  or  abuse  hin;  personally  that 
day,  beyond  the  usual  running  conversation  she  had  with  him  while 
walking  with  him  up  St.  Charles  street  *  *  *  She  was  not  talking 
very  loud,  etc. 

This  statement  of  the  facts  by  the  defendant  himself  is  certainly  incon- 
sistent with  his  affidavit  that  she  "  did  then  and  there,  while  affiant  was 
conversing  with  friends,  rudely  present  herself  to  him,  and  address  him 
in  threatening  and  insulting  language.'* 

If  this  affidavit  was  made  under  the  city  ordinance  declaring  it "  un- 
lawful to  abuse,  provoke,  or  disturb  any  person  *  *  *  in  the  streets 
or  in  any  public  place"  (which  seems  doubtful),  we  do  not  think  the  facts 
stated  amount  to  the  offenses  erf  "  abuse,  provocation,  or  disturbance  " 
<x)ntemplated  by  that  ordinance. 

We  do  not  wish  to  be  understood  as  indorsing  the  proposition  that  a 
woman  of  doubtful  character  has  the  right  to  shadow,  and,  as  it  were, 
dog  a  man  about  the  streets,  for  the  purpose  of  annoying  him  or  extort- 
ing money  from  him.  We  have  no  doubt  that  defendant  (not  without 
fault  himself)  had  been  on  many  occasions  greatly  annoyed — perhaps 
'"abused,  provoked,  and  disturbed" — ^by  the  plaintiff!  But  on  this  par- 
ticular occasion  we  do  not  find  in  her  conduct  such  abuse,  provocation, 
or  disturbance  as  would  excuse  the  defendant  in  having  her  arrested 
and  imprisoned.  We  think  he  acted  unwarrantably  and  hastily,  and 
must  pay  the  plaintiff  such  damages  as  will  reasonably  compensate  her 
for  the  injury  and  wrong  done  to  her  person,  her  feelings,  and  repu- 
tation. 

In  the  oral  argument  the  counsel  suggested  that  it  was  desirable  that 
the  court  should  now  finally  dispose  of  this  case,  without  remanding  it 
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for  another  trial  by  jury.  We  concur  in  these  suggestions,  for  this 
record  does  not  re-assure  one  of  the  advantages  of  jury  trials. 

We  are  not  inclined  to  award  the  plaintiff  vindictive  damages.  The 
proofs  in  this  record  satisfy  us  that,  though  not  excusable  for  arresting 
the  plaintiff  on  the  seventeenth  of  September,  the  defendant  had  pre- 
viously suffered  great  annoyance  from  her.  That  she  had  not  always, 
even  on  the  streets,  conducted  herself  toward  him  in  a  very  ladylike 
manner.  She  was  a  mature  woman  and  widow  when  her  acquaintance 
with  him  began,  and  has  no  very  great  claim  to  sympathy  for  the  results, 
certainly  not  much  more  than  he  has.  Both,  perhaps,  deserve  the  pity 
of  the  charitable,  for  "  to  err  is  hiunan." 

We  do  not  think  that  plaintiff  is  entitled  to  such  damages  as  would  be 
awarded  to  a  pure  and  unblemished  woman;  character,  reputation,  ought 
to  be  considered,  as  well  as  the  actual  physical  and  mental  suffering  of 
the  injured  party.  Considering  all  the  facts,  condition  of  the  parties, 
the  length  of  imprisonment,  its  effect  upon  plaintiff's  health,  the  mental 
suffering  resulting  from  the  incarceration,  her  standing  in  the  community, 
we  think  that  a  judgment  for  fifteen  himdred  dollais  is  sufficient  compen- 
sation to  her  and  ample  punishment  of  the  defendant. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
jury  and  the  judgment  of  the  lower  court  be  avoided  and  reversed;  and 
it  is  now  ordered  and  decreed  that  the  judgment  heretofore  rendered  by 
this  court  be  amended  so  as  to  reduce  the  amount  allowed  the  plaintiff 
to  fifteen  hundred  dollars,  and  that  defendant  pay  costs  of  both 
courts. 


No.  4691. 

Chaffraix  &  Agak  vs.  Price,  Hine  &  Tupper,    Morton,  Bliss  &  Ck)., 

Intervenors. 

In  the  interpretation  of  commercial  contracts,  this  court  will  ho  largely  influenced, 
and  eruidcd.  by  the  law  merchant  of  the  United  States,  and  the  constructions  of 
that  law  made  by  the  Supreme  Court  of  the  United  States. 

Where  a  party  shares  in  the  profits  of  a  partnership,  not  as  a  principal,  but  as  an 
agent,  or  employee,  who  receives  a  certain  proportion  of  the  profits  in  compensa- 
tion of  his  services,  he  is  not  a  partner. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

T.  Gilmore  &  Sons  and  Lea^  Finney  &  MiUer,  for  plaintilEs  and  ap- 
pellees. 

Breaux,  Fenner  &  Hall,  for  defendants. 

Carleton  Hunt  and  WlUiam  H,  Hunt,  for  intervenors. 

The  opinion  of  the  court  was  delivered  by 

Morgan,  J.  On  the  twenty-eighth  of  December,  1872,  plaintlfCs  brought 
this  suit  ngftinat  the  defendants,  Price,  Hine  &  Tupper,  allying  that  on 
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the day  of  December  they  sold  to  defendants  seven  hundred  and 

eighty  barrels  of  molasses,  for  the  price  of  819,170,  payable  cash  on  de- 
liver}-; that  the  delivery  of  the  molasses,  or  a  portion  thereof,  had  been 
made  within  five  days  prior  to  the  institution  of  their  suit,  and  that  they 
have  a  special  lien  and  privilege  on  the  molasses,  and  that  they  fear  the 
defendants  will  part  with  or  dispose  of  it  pending  their  suit.  They 
prayed  for  a  sequestration  of  the  molasses;  that  Price,  HIlc  &  Tupper 
be  cited  to  answer  their  petition,  and  that  they  have  judgment  jigainst 
them  for  319,170,  with  special  vendor's  lien  and  privilege  on  the  molasses 
for  the  payment  thereof.    The  writ  issued  as  prayed  for. 

On  the  fourth  of  January  following,  and  before  issue  joined,  plaintiffs 
filed  a  supplemental  petition,  in  which  they  alleged  that,  through  misap- 
prehension of  counsel,  it  was  incorrectly  stated  that  the  delivery  of  the 
molasses,  or  a  part  thereof,  had  been  made  "  within  the  last  five  days," 
and  they  averred  that  none  of  the  molasses  in  question  was  ever  deliv- 
ered to  the  defendants.  They  allege  that  in  some  manner,  to  them  un- 
known, the  defendants,  without  their  (the  plaintiffe')  knowledge  or  con- 
sent, procured  warehouse  receipts  to  be  issued  by  the  New  Orleans 
Sugar  Shed  Company,  and  by  one  Rodd,  for  a  considerable  portion  of 
the  molasses,  which  had  been  removed  from  the  levee  by  the  wharfinger 
of  the  city  because  it  was  there  in  contravention  of  city  ordinances,  and 
placed  in  the  charge  of  the  said  company  and  the  said  Rodd,  and  that  as 
to  the  remainder  of  the  molasses,  for  which  warehouse  receipts  were  not 
procured,  the  defendants  took  possession  thereof  without  plaintiflSs'  con- 
sent or  authority. 

On  the  sixth  of  January  Pric^\  Hine  &  Tupper  answered.  They  dis- 
claimed any  ownership  of  or  interest  in  the  property  sequestered.  They 
averred  that,  long  prior  to  the  sequestration,  the  molasses  had  been  sold 
and  delivered  to  Morton,  Bliss  &  Co.,  and  by  them  paid  for,  through  their 
agents,  J.  B.  Lafitte  &  Co.  They  prayed  that  Morton,  Bliss  &  Co.  be 
notified  of  these  proceedings  and  cited,  and  that  they,  Price,  Hine  & 
Tupper,  be  dismiased. 

On  the  seventh  of  January  Morton,  Bliss  &  Co.  intervened.  They  claim 
to  be  the  owners  of  the  sequestered  molasses,  and  aver  that  they  were 
in  possession  thereof  when  tho  sequestration  issued,  through  their 
agents,  J.  B.  Lafitte  &  Co. 

On  the  thirty-first  of  January  plaintiffe  answered  the  intervention.  In 
this  answer  they  aver  that  Price,  Hine  &  Tupper,  J.  B.  Lafitte  &  Co.,  and 
Morton,  Bliss  &  Co.  were,  at  the  date  of  the  sale  mentioned  in  their  origi- 
nal petition,  commercial  partners,  dealing  in  molasses  on  joint  account; 
that  the  molasses  sold  by  them  to  Price,  Hine  &  Tupper  was  for  accoimt 
of  this  commercial  partnership;  that  Morton,  Bliss  &  Co.  are  liable,  in 
sdUlo,  with  Price,  Hine  &  Tupper  and  J.  B.  Lafitte  &  Co.  toward  them  for 
12 
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the  price  thereof;  that  no  delivery  of  the  molasses  was  ever  made  by 
them  (plaintiffiB).  And  in  this  regard  they  substantially  reiterate  the 
allegations  contained  in  their  supplemental  petition,  from  which  we  have 
already  sufficiently  drawn.  They  reconvene  on  Morton,  Bliss  &  Co.,  and 
pray  for  judgment  against  them,  hi  solklo,  for  the  full  amoimt  of  the  pur- 
chase price  of  the  molasses. 

Were  Morton,  Bliss  &  Co.  commercial  partners  of  Price,  Hine  &  Tup- 
per  in  December,  1872,  and,  as  such,  responsible  for  their  commerciai 
obligations  toward  Chaffraix  &  Agar  in  regard  to  the  molasses  purchased 
from  them  ? 

On  the  twenty-sixth  of  October,  1872,  J.  B.  Lafltte  &  Co.  wrote  from 
New  Orleans  to  Morton,  Bliss  &  Co.,  at  New  York,  the  following  letter: 

"  We  have  been  speaking  for  some  months  past  with  Messra  Pric?, 
Hine  &  Tupper  about  prime  and  choice  molasses,  and  we  would  call  your 
attention  to  the  inclosed  letter  from  their  Mr.  Tupper. 

"  Messrs.  T.  Tupper  &  Sons  (father  and  brothers  of  the  wiiter  of  the 
inclosed)  were  for  nearly  thirty  years  large  receivers  of  sugar  and  mo- 
lasses direct  from  the  plantations  of  this  State,  and  the  writer  recollects 
that  Mr.  Tupper  mentioned,  some  four  or  five  years  since,  that  he  had 
never  known  New  Orleans  molasses  bought  in  December  to  fail  to  pay  a 
handsome  profit.  The  only  grades  to  operate  on  are  prime  and  above, 
as  there  is  no  loss  from  leakage,  and  those  grades  never  ferment.  The 
quantity  produced  of  those  grades  during  the  two  last  seasons  has  been 
about  forty  thousand  baiTels  each  year.  The  advance  has  not  been  stim- 
ulated in  any  year  by  any  attempt  to  control  prices  by  buying  up  lai^ly 
by  one  or  two  parties,  but  has  been  the  natural  result  of  the  course  of 
trade.  We  think  by  controlUng  one-half  of  the  whole  product  an  addi- 
tional advance  might  be  secured. 

"  Messrs.  Price,  Hine  &  Tupper  stand  veiy  well  in  every  respect,  and 
are  quite  familiar  with  all  the  details  of  the  business,  as  they  have  made 
sugar  and  molasses  their  specialty  for  a  great  many  years. 

"  The  proposition  is  to  ship  part  of  our  purchases  to  New  York,  Phila- 
delphia, Baltimore,  and  Cliarleston,  and  hold  a  part,  say  one-half,  here. 
They  can  raise  a  portion  of  the  amount  needed,  but  as  money  is  strin- 
gent here  it  would  be  impossible  to  carry  so  large  a  quantity  in  that  way. 
If  you  will  furnish  the  capital,  we  propose  to  allow  you  one-half  of  the 
profits  upon  the  whole  transaction,  including  the  shipments  as  well  as 
the  portion  held  here.  W^o  would,  of  course,  hold  the  warehouse  receipts 
and  keep  it  fully  covered  by  insurance.  The  total  amount  needed  would 
not  exceed  one  hundred  and  fifty  thousand  dollars,  if  so  much,  and  the 
greater  portion  would  probably  be  needed  for  less  than  thirty  days,  and 
the  whole  transaction  would  certainly  be  closed  within  sixty  or  ninety 
days.    We  have  been  considering  this  matter  ever  since  the  writei's  re- 
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turn,  and  we  feel  fuUy  convinced  that  it  will  pay  a  very  handsome  profit 
upon  the  investment. 

"  Please  inform  us  as  soon  as  possible  if  you  are  disposed  to  take  hold 
of  the  matter." 

The  letter  which  Lafltte  &  Ck).  inclosed  to  Morton,  Bliss  &  Co.  was  a 
letter  directed  by  Tupper  to  Lafltte  &  Co.,  and  refers  in  no  manner  to 
Morton,  Bliss  &  Co.  It  appears,  however,  from  the  testimony  of  Hine, 
a  witness  for  Morton,  Bliss  &  Co.,  that  negotiations  had  been  pending 
between  all  the  parties  during  the  summer  {Mr.  Tupper  representing 
Price,  Hine  &  Tupper)  in  New  York,  the  negotiations  to  be  consummated 
by  Mr.  Lafltte  in  New  Orleans. 

To  the  letter  from  Lafltte  Morton,  Bliss  &  Co.  answered  by  telegraph: 
"**  Consult  French  fully  when  you  see  him  in  regard  to  proposed  molasses 
operation."    French  was  an  agent  of  Morton,  Bliss  &  Co. 

From  the  testimony  of  Hine  and  from  the  forgoing  correspondence 
it  results,  we  think,  that  a  project  had  been  started  between  Morton, 
Bliss  &  Co.,  Lafltte  &  Co.,  and  Price,  Hine  &  Tupper  by  which  the  parties 
were  to  operate  in  molasses  here,  the  arrangements  to  be  consummated 
by  Lafltte.  Their  plans  were  arranged  by  Lafltte,  as  he  tells  us  in  his 
testimony,  and  the  agreement  and  mode  by  which  it  was  to  be  carried 
out  is  explained  by  him  as  follows: 

"Price,  Hine  &  Tupper  were  to  buy  the  molasses  in  their  own  name. 
We  (J.  B.  Lafltte  &  Co.)  were  not  to  be  known  in  the  transaction  at  all. 
When  they  bought  the  molasses,  they  were  to  put  it  in  the  sugar- shed  in 
our  name  or  ship  it  to  New  York  in  our  name.  When  they  handed  us 
the  receipts  we  were  to  pay  them  the  money — the  approximate  amount — 
as  soon  as  the  bills  should  come  in.  It  was  at  flrst  expected  that  when 
the  receipts  came  in  the  bills  would  come  in;  but  of  course  the  bills  took 
a  little  time  to  make  out,  and,  as  I  explained,  the  cash  payments  always 
enabled  them  to  buy  to  better  advantage.  Upon  giving  me  the  receipts, 
I  gave  him  the  money.  It  was  distinctly  imderstood  that  I  was  always 
to  hold  the  receipts.  I  explained  to  Mr.  Tupper  that  Messrs.  Morton, 
Bliss  &  Co.  were  willing  that  we  should  check  on  them  without  any  secu- 
rity in  their  hands,  but  they  always  required  that  we  should  hold  pos- 
session of  the  proper:y  before  we  paid  for  it.  The  understanding  was 
that  Price,  Hine  &  Tupper  were  to  charge  us  for  the  molasses,  at  the 
price  they  paid,  and  they  were  to  charge  in  addition  all  expenses  that 
they  paid.  They  were  to  charge  nothing  for  their  services,  but  receive 
one-fourth  of  the  profits  as  compensation  for  their  services." 

The  examination  then  proceeds  as  follows: 

**  Question — Your  house  to  receive  another  quarter,  and  Morton,  Bliss 
&  Co.  one-half?" 
"Answer— Yes,  sir,  for  furnishing  the  capital." 
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"  Question— Suppose  there  had  been  a  loss,  Mr.  Lafitte,  what  was  the 
understanding?" 

"Answer— Each  one  should  have  borne  his  share,  sir." 

The  agreement  between  the  parties  having  been  thus  perfected,  opera- 
tions commenced  and  large  transactions  resulted. 

It  is  out  of  one  of  the  transactions  earned  on  in  conformity  with  thia 
agreement  that  the  present  Utigation  springs.  As  we  have  seen  Chaf- 
fraix  &  Agar  sold  to  Price,  Hine  &.Tupper  seven  hundred  and  eighty  bar- 
rels molasses.  The  tenns  were  cash.  The  price  was  not  paid.  Six 
hundred  barrels  were  sequestered.  It  is  not  disputed  that  the  molasses 
which  was  sequestered  forms  part  of  the  molasses  sold  by  Chaffraix  & 
Agar  to  Price,  Hine  &  Tupper.  It  was  in  the  possession  of  Morton, 
Bliss  &  Co.  when  the  sequestration  issued.  Morton,  Bliss  &  Co.  claim 
it  as  their  property.  Chaffraix  &  Agar  claim  that  Morton,  Bliss  &  Co. 
were  the  commercial  partners  of  Price,  Hine  &  Tupper,  and  responsible 
to  them  for  the  entire  price  of  the  molasses.  They  also  claim  a  privilege 
upon  the  property. 

We  see  nothing  in  the  agreement  or  in  the  course  of  trade  between 
these  parties  which  made  Morton,  Bliss  &  Co.  the  partners  of  Price, 
Hine  &  Tupper. 

Partnership  is  a  contract  made  between  two  or  more  parties  for  the 
mutual  participation  in  the  profits  which  may  accrue  from  property, 
credit,  skill,  or  industry  furnished  in  dcternune J  proportions  by  the  par- 
ties. C.  C.  2801.  It  is  based  upon  the  ctmsent  of  the  contracting  parties. 
Here  we  see  no  consent  on  the  part  of  Morton,  Bliss  &  Co.  to  enter  into 
a  partneraliip  with  Price,  Hine  &  Tupper.  Their  agreement  was  with  J. 
B.  Lafitte  &  Co.  that  they  were  to  funiish  Lafitte  &  Co.  with  the  amoimt 
of  money  necessary  to  purchase  a  certain  quantity  and  quality  of  mo- 
lasses, the  molasses  to  be  selected  by  Price,  Hine  &  Tupper,  and  to  be 
paid  for  when  the  same  should  have  been  delivered  to  Morton,  Bliss  & 
Co.  Here  was  no  contract  whatever  between  Morton,  Bliss  &  Cx  and 
Price,  Hine  &  Tupper.  Chaffraix  &  Agar  sold  to  Price,  Hine  &  Tupper. 
They  had  no  dealings  with  Morton,  Bliss  &  Co.  Their  property  was 
delivered  to  Price,  Hine  &  Tui)por,  and  not  to  Morton,  Bliss  &  Co. 
Price,  Hine  &  Tupper  delivered  it  to  Lafitte  &  Co.  for  Morton,.  Bliss  & 
Cv^.,  and  received  the  money  therefor.  The  title  passed  by  delivery  from 
Chaffraix  &  Agar  to  Price,  Hine  &  Tupper,  and  from  Pric^%  Hine  & 
Tupper,  by  deliveiy,  to  Morton,  Bliss  &  Co.  It  was,  therefore,  Morton, 
Bliss  &  Co.'s  property  when  it  was  sequestered. 

But  it  is  further  contended  that  inasmuch  as  the  profits  and  losses  of 
such  purchases  of  molasses  as  Price,  Hine  &  Tupper  should  make  were 
to  bo  divided  between  Morton,  Bliss  &  Co.,  Lafitte  &  Co.,  and  Price,  Hine 
&  Tupp?r,  therefore  Morton,  Bliss  &  Co.  were  the  partners  of  Price^ 
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Hiue  &  Tupper,  and  bound  for  the  debts  contracted  by  them  on  account 
of  such  purchases.  The  participation  in  profits  and  losses  is  an  element 
of  partnership,  but  it  does  not,  of  itself,  constitute  a  partnership  in  the 
sense  that  all  the  parties  to  such  an  agreement  are  commercial  partners, 
and  bound  in  solido  each  for  the  debts  contracted  by  the  other.  If  a 
party  comes  to  me  and  says:  "  I  think  there  is  money  to  be  made  in  the 
purchase  of  a  certain  grade  of  cotton;  let  me  have  the  money  with  which 
to  buy  it,  and  we  will  share  the  losses  or  divide  the  profits;"  and  I  give 
him  the  money  required,  this  does  not  make  me  his  commercial  partner. 
If  I  give  him  the  money,  and  he  buys  the  cotton,  but  does  not  pay  for  it, 
I  am  not  bound  in*  his  stead. 

And  this,  it  seems  to  us,  is  what  Morton,  Bliss  &  Co.  did.  They  gave 
the  money  to  Price,  Hine  &  Tupper  to  pay  for  the  molasses  purchased 
by  them,  but  they  did  not  give  it  until  the  molasses  had  been  put  in  their 
p:ss?ssion.  And  this  was  in  conformity  with  their  agreement.  They 
were  in  no  case  to  give  the  money  until  the  property  was  in  their  posses.- 
sion  and  under  their  exclusive  control.  After  delivery  to  them,  Price 
Hine  &  Tupper  had  no  interest  in  it  further  than  the  profit  which  it 
might  make.  This  doctrine  is  well  laid  down,  and  the  difference  between 
partners  and  participations  in  profits,  and  explained  by  Bedaride  in  his 
treatise  Des  Societ4s,  vol.  2,  p.  274.    He  says: 

"  D'assoeie  h  assooie  obligation  respective  de  se  faire  raison  de  Tachftt 
et  de  la  vente  de  la  marchandise,  de  partager  les  benefices  ou  de  con- 
tribuer  a  la  perte  dans  les  proportions  con  venues;  en  consequence,  action 
pour  contraindre  a  rendre  compte,  k  restituer  la  part  des  benefices  ou  a 
payer  la  perte.  Done,  entre  associes,  il  existait  une  society  reeUe  et  incon- 
testable. 

"  Des  participants  aux  tiers  rien  de  ce  qui  resulte  d*une  societe  ordi- 
naire. Notamment,  absence  complete  d'obligations,  et  surtout  de  soli- 
darity active  ou  passive.  Ainsi  le  vendeur  de  la  marchandise,  ne  connais- 
fiant  que  Tacheteur,  ne  pouvait  demander  qu'^  lui  seul  le  paiement  du 
prlit,  n'intenter  que  contre  lui  toute  autre  action  relative  a  Texistence, 
aux  conditions  du  marche,  a  son  execution.  De  son  cote,  Tacheteur, 
n'ayant  k  faire  qu'a  son  vendeur,  et  ne  pouvant  ^tre  actionne  quo  par  lui, 
«e  liberaiit  valablement  entre  ses  mains. 

**  Eq  realitv-,  done,  dans  ses  rapports  avec  les  tiers  la  participation  ne 
constituait  pas  une  societe.  Cette  consequence  etait  surtout  due  a  ce 
qu'elle  n'en  avait  pas  Tapparence.  Ohaque  participant  traitant  en  son 
nom  et  pwrsonnellement,  les  tiers  ne  pouvaient  pretendre  avoir  ete  induits 
en  erreur,  ou  avoir  comptJ  sur  des  garanties  autres  que  celles  offertee 
par  celui  avec  qui  ils  avaient  trait  j." 

"  Maxima  est  differentia,  inter  socium  et  participeniy  et  sic  diversi  in 
jure  producuntur  effectus,  quorum  prcecipui  sunt  ut  participes  7ion  tene* 
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antiir,  nisi  ad  ratam  capltaUs  pro  quo  participant  in  negotio,  Neqxie  ipsi 
agere  possant  contra  debitores  societatis,  neqiie  canveniri  valent  a  credi- 
t07-lbxas."    Casaregis,  J>ix,  39,  Nos,  30,  31,  32. 

"  Contra  participem  nulla  datur  actio,  neque  interet  regula  ut  obligatio 
contracta  per  socium  official  consocium.  Creditori  alia  non  datur  actiOy 
nisi  obliqua  ex  persona  propria  ac  directi  debitoris,  cujus  dicitur  legalis 
procurator,  ejus  que  jura  exercere  potest,  et  pro  ut  ipsi  debitoH  oompetunt; 
secus  autem  si  non  comjjetat,**    Luea,  Dix.  88,  Nos.  4, 11. 

And  so  in  the  case  before  us.  Chaffraix  &  Agar  sold  their  property  to 
Price,  Hine  &  Tupper.  They  did  not  know  Morton,  Bliss  &  Co.  in  the 
transaction ;  they  had  no  dealings  with  them.  The  property  had  been 
transferred  to  Morton,  Bliss  &  Co.,  who  had  paid  their  money  for  it,  when 
it  was  sequestered.  Morton,  Bliss  &  Co.  had  it  in  their  possession.  It 
was  not  liable  to  seizure  to  pay  Price,  Hine  &  Tupper*s  debt. 

It  is  a  very  hard  case  on  the  plaintiff,  for  they  have  certainly  been  de- 
frauded out  of  their  property.  But  it  must  not  be  lost  sight  of  that 
Chaffi*aix  &  Agar  sold  their  property  for  caah,  and  allowed  Price,  Hine  & 
Tupper  to  get  possession  of  it  without  the  cash  being  paid ;  that  they 
did  not  record  their  privileges  against  it,  and  brought  no  suit  to  recover 
it  \mtil  some  eight  days  had  elapsed  after  the  sale.  In  the  meanwhile,  it 
had  passed  out  of  the  possession  of  Price,  Hine  &  Tupper,  into  the  pos- 
session of  Morton,  Bliss  &  Co.,  who  paid  their  money  for  it.  Chafftaix  & 
Agar  can  only  recover  now  from  Morton,  Bliss  &r  Co.  upon  the  ground 
that  they  were  commercial  partners  of  Price,  Hine  &  Tupper,  and  this,  we 
think,  they  were  not. 

It  is  therefore  ordered,  adjudged,  and  decreed  that,  as  regards  Mor- 
ton, Bliss  &  Co.,  the  judgment  of  the  district  court  be  avoided,  annulled,, 
and  reversed,  and  that  there  be  judgment  in  their  favor,  and  that  the 
sequestration  herein  issued  be  set  aside. 


Concurring  Opinion. 

LuDEUNG,  C.  J.  It  appears  J.  B.  Lafltte  &  Co.  proposed  to  Morton, 
Bliss  &  Co.  that  if  they  would  advance  the  money  pertain  qualities  of 
molasses  could  be  bought  to  advantage;  that  Price,  Hine  &  Tupper,  ex- 
perienced merchants,  engaged  in  the  business,  could  buy  the  molasses 
wanted,  if  the  money  was  advanced,  and  that  the  money  should  be  paid 
lohen  the  delivery  of  the  niolasses  loas  made  to'  Lafitte  4&  Co.  This  seems 
to  have  been  accepted  by  Morton,  Bliss  &  Co.,  who  furnished  the  money 
needed.  To  induce  Price,  Hine  &  Tupper  to  furnish  the  molasses,. 
Lafitte  &  Co.  agreed  to  give  them  one-quarter  of  the  net  profits  over 
the  price  paid  by  Price,  Hine  &  Tupper,  and  to  advance  the  money,  to  te 
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procured  from  Morton,  Blisa  &  Co.  The  understanding  and  agreement 
of  Morton,  Bliss  &  Co.  was  that  the  transactions  should  be  for  cash — their 
money  was  not  to  be  paid  until  the  molasses  teas  delivered  to  tlielr  agents, 
Lafiite  &  Co.,  and  it  did  not  concern  them  from  whom  they  purchased  or 
on  what  terms.  The  molasses  in  this  ease  was  bought  from  Chaffraix  & 
Agar,  nominally  for  cash,  but  without  requiring  payment  down ;  and  it 
was  subsequently  delivered  to  Lafltte  &  Co.  for  Morton,  Bliss  &  Co., 
who  paid  the  price  to  Price,  Hlne  &  Tapper.  I  do  not  deem  it  necessary 
to  dcci'io  whether  there  was  or  was  not  a  second  sale  from  Piice,  Hine 
&  Tupper  to  Morton,  Bliss  &  Co.  It  is  certain  Chaffraix  &  Agar  sDld  to 
Price,  Hine  &  Tupper,  and  that  they,  for  and  in  consideration  of  the 
amount  agreed  to  be  paid  by  them,  and  received  by  them  from  Lafltte  & 
Co.  for  Morton,  Bliss  &  Co.,  transferred  and  delivered  to  the  latter  the 
molasses,  with  complete  control  over  it,  subject  only  to  the  contingent 
interest  in  the  profits  above  mentioned.  Price,  Hine  &  Tupper  were  not 
the  agents  of  Morton,  Bliss  &  Co.  The  agreement  was  that  when  they 
should  acquire  molasses  and  deliver  the  same  to  the  agents  of  Morton, 
Bliss  &  Co.  the  price  paid,  or  agreed  to  be  paid  by  them,  should  be  given 
them  by  Mortc  n,  Bliss  &  Co.,  and  that  Price,  Hine  &  Tupper  should  be 
entitled  to  one-fourth  of  the  net  profits. 

I  do  not  think  this  constituted  either  a  partnei-ship  or  an  agency. 
Chaffraix  &  Agar  claimed  a  privilege  on  the  molasses  for  the  price;  their 
claim  was  not  recorded,  and  as  to  third  parties  never  had  any  effect. 

I  therefore  concur  in  the  decree  rendered  in  this  case. 


Dissenting  Opinions. 

Howell,  J.  Morton,  Bliss  &  Co.  were,  in  my  opinion,  either  partners 
in  the  adventure,  or  Price,  Hine  &  Tupper  were  their  agents  in  making 
the  purchase,  and  in  either  contingency  Morton,  Bliss  &  Co.  are  liable  for 
the  price  of  the  molasses. 

There  is  no  evidence,  as  I  understand  it,  of  more  than  one  sale — that 
made  by  plaintiflia  to  Price,  Hine  &  Tupper.  By  virtue  of  that  sale  only 
the  molasses  passed  to  the  possession  of  Morton,  Bliss  &  Co.,  and  in 
their  possession,  it  is  conceded,  the  property  was  sequestered. 

Under  such  circumstances  1  think  there  can  be  no  doubt  that  Morton, 
Bliss  &  Co.,  as  well  as  the  other  parties,  are  liable  to  plaintiffo,  who 
should  be  paid. 

I  therefore  dissent 

Wylt,  J.  The  facts  and  law  of  this  case  are  correctly  stated  in  the 
written  opinion  of  the  learned  judge  a  qito,  which  I  adopt  as  my  dissent- 
Hig  opinion  in  this  case.    I  will,  besides,  add  a  few  observations.    Un- 
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doubtedly  there  was  a  parknership  between  MorloD,  Bliss  &  CJo.  and  J. 
B.  Lafltte  &  Co.  in  the  molasses  speculation  which  they  began  in  Novem- 
ber, 1872,  and  which  embraces  the  lot  of  molasses  the  price  of  which 
is  now  in  controversy.  Undoubtedly  there  was  but  one  sale  of  the  mo- 
lasses in  question,  and  Chaffraix  &  Agar  were  the  vendors,  who  have  not 
been  paid.  Undoubtedly  they  have  a  privilege  upon  the  thing  sold,  with- 
out registry,  provided  the  vendees  have  not  sold  and  disposed  of  the 
same. 

Now,  the  question  arises,  for  whom  was  the  purchase  made  by  Price, 
Hine  &  Tupper  ?  If  it  was  made  for  the  partnership  between  Morton, 
Bliss  &  Co.  and  John  B.  Lafltte  &  Co.,  and  in  their  behalf,  the  vendors, 
Chaffraix  &  Agar,  can  certainly  sequester  the  molasses  and  enforce  the 
pri\ilego  for  the  price,  whether  they  knew  or  i^t,  at  the  time  of  the  sale, 
that  Price,  Hine  &  Tupper  were  buying  for  said  partnership. 

That  Price,  Hine  &  Tupper  bought  this  lot  of  molasses,  as  they  had 
bought  many  lots  before,  for  the  partnership  between  Morton,  Bliss  & 
Co.  and  John  B.  Lafltte  &  Co.,  and  were  acting  in  tlieir  behalf,  there  can 
be  no  doubt.  They  were  but  fulflUuig  the  agreement  they  had  made 
with  these  parties,  and  in  return  for' the  value  of  their  senlces  in  making 
the  purchases  it  is  proved  they  (Fric3,  Hine  &  Tupper)  were  to  receive 
one-fomi:h  of  the  net  profits  of  the  speculation  when  all  the  shipments 
were  finally  sold  by  Morton,  Bliss  &  Co. 

Here  the  real  purchaser,  the  partnership  engaged  in  this  molasses 
speculation,  holds  the  thing  sold  and  refuses  to  pay  the  price.  It  avails 
itself  of  the  contract  made  by  Price,  Hine  &  Tupper  to  get  possession  of 
the  property,  and  it  repudiates  the  contract,  or  that  part  thereof  impos- 
ing the  duty  to  pay  the  price.  It  is  no  excuse  that  Price,  Hine  &  Tupper, 
the  employees  of  the  partnership  to  buy  the  molasses,  diverted  the 
money  intrusted  to  them  and  did  not  pay  to  plointifBs  the  price  of  the 
molasses  in  question. 

The  partnership  was  contracted  with  the  express  understanding  that 
Price,  Hine  &  Tupper  were  to  do  the  buying  for  it  in  their  own  name,  for 
fear  if  it  were  known  in  the  market  that  the  wealthy  firms  of  Morton, 
BUss  &  Co.  and  John  B.  Lafitte  &  Co.  were  making  these  purchases  of 
molasses  to  be  shipped  to  New  York  on  speculation  the  price  of  molas- 
ses would  enhance,  to  their  disadvantage. 

Now,  the  instrument  that  the  partnership  chose  to  carry  out  its  de- 
signs has  failed  to  keep  the  plighted  faith ;  it,  the  firm  of  Price,  Hine  & 
Tupper,  has  violated  the  agreement;  it  has  wrongfully  appropriated  the 
money  which  it  received  and  which  it  should  have  paid  over  to  plainti£G3 
as  the  price  of  the  molasses. 

It  seems  to  me  if  the  partnership  has  been  disappointed  by  the  wrong- 
ful act  of  its  employee,  who  has  diverted  its  money  and  not  paid  the 
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price,  the  loss  should  fall  on  itself,  and  not  on  ChafTralx  &  Agar.  Cer- 
tainly the  vendee,  the  partnership,  can  not  keep  the  molasses  which  it 
bou^t  through  Price,  Hine  &  Tupper,  and  not  pay  the  price.  It  can  not 
hold  up  one  part  of  the  contract  and  say  it  is  good  and  gives  a  title,  and 
repudiate  the  other  in  regard  to  the  payment  of  the  price.  Had  the 
partnership  engaged  in  this  molasses  speculation  shown  that  Price,  Hine 
&  Tupper  were  not  engaged  in  their  employment  in  buying  molasses, 
and  that  it  bought  the  molasses  in  question  from  Price,  Hine  &  Tupper 
just  as  it  would  from  any  other  seller,  of  course  the  demand  of  plaintiffs 
in  this  case  could  not  be  maintained.  But  the  record  shows  beyond 
doubt  that  the  partnership  was  organized  for  the  purpose  of  buying  mo- 
lasses on  speculation,  through  Price,  Hine  &  Tupper,  and  in  the  name  of 
Price,  Hine  &  Tupper.  An  important  part  of  the  contract  was  that  all 
purchases  made  by  the  partnership  should  be  in  the  name  of  Price, 
Hine  &  Tupper,  for  fear  if  it  were  known  who  the  real  purchaser  was  the 
price  of  molasses  would  go  up.  .  Viewing  the  contract  out  of  which  the 
partnership  in  question  arose  as  an  entirety,  and  considering  the  whole 
scope  of  the  intentions  and  purposes  of  the  parties,  there  can  be  no 
doubt  that  the  molasses  was  purchased  by  the  partnership,  through 
Price,  Hine  &  Tupper  as  parties  interposed,  and  that  there  was  in  no 
sense  a  sale  or  conveyance  from  Price,  Hine  &  Tupper  to  said  partner- 
ship. 

I  therefore  dissent  in  this  case. 


On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  cause  has  been  argued  before  us  with  great 
elaboration,  with  signal  ability,  and  at  exceptional  length,  and  the  numer- 
ous and  exhaustive  briefs  filed  by  the  counsel  in  this  and  other  suits  in- 
vohing  the  same  issues  attest  the  importance  of  the  principles  of  law 
now  to  be  determined. 

The  statement  of  the  facts  and  the  transcription  of  the  letter  of  J.  B. 
LAfitte  &  Co.  to  the  intervenors  will  appear  in  the  opinion  of  the  court 
read  on  the  rendition  of  the  judgment  the  rehearing  of  which  was 
granted  by  our  predecessors,  and  need  not  here  be  repeated. 

If  the  agreement  made  by  the  three  firms,  conformably  to  the  proposi- 
tion  of  Lafitte  &  Co.'s  letter  and  in  accordance  with  its  provisions,  con- 
stituted a  partnership,  then  the  plaintiffs  must  have  judgment  against 
the  intervenors  for  the  amount  of  their  demand.    Otherwise,  not. 

It  can  not  be  denied  that  the  question  is  not  free  from  obscurity.  A 
list  of  decisions  of  unexampled  length  and  completeness  has  been  re- 
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ferrod  to  by  tho  counsel  of  both  parties,  the  plaintiffa  and  intervenore, 
and  there  is  not  only  disagreement  and  conflict  of  authority  upon  the 
points  involved,  but  a  great  dissimilarity  of  views  among  judges  as  to 
the  signification  to  be  applied  to  the  language  used  by  contracting  par- 
ties. The  distinction  of  Lord  Eldon  between  a  proportion  of  the  profits- 
and  a  sum  equal  to  a  given  quantum  of  the  profits,  as  affording  the  ori- 
torion  of  determining  the  question  of  partnership  vel  iwn,  is  too  fanciful 
for  practical  use,  but  does  not  want  supporters  8mc3  his  time. 

There  can  be  no  disputeabout  the  definition  of  a  partnership  imder  our 
law.  The  Code  teUs  us  that  it  is  a  synallagmatic  and  commutative  con- 
tract made  between  two  or  more  persons  for  the  mutual  participation  in 
tho  profits  which  may  accrue  from  property,  credit,  skiU,  or  industry 
furnished  in  determined  proportions  by  tho  parties.  Civil  Code,  article 
2772,  new  No.  2801.  But  there  must  be  disputes,  as  frequent  as  the  va- 
rying engagements  of  men  in  active  business,  as  to  whether  particular 
contracts  fall  within  that  definition,  and  that  is  the  gist  of  the  present 
controversy.  Price,  Hino  &  Tuppor  were  to  buy  molasses  in  their  own 
name,  and  when  they  handed  J.  B.  Lafitte  &  Co.  the  receipts  the  latter 
handed  them  the  money,  and  the  money  was  furnished  by  Morton,  Bliss 
&  Co.  The  Price  firm  wore  to  charge  the  Lafitte  firm  for  the  molasses  at 
the  price  they  paid,  with  the  addition  of  all  expenses  paid  by  them,  but 
were  to  charge  nothing  for  their  services.  The  Price  firm  were  to  receive 
one-fourth  of  the  profits,  the  Lafitte  firm  a  like  quantum,  Morton,  Bliss 
&  Co.  one-half.  The  plaintiflBs  insist  that  this  agreement  made  the  three 
'ArmB  ipso  facto  a  commercial  partnership.  The  intervener  denies  that 
the  agreement  can  be  thus  interpreted,  and  cont'z^nds  that  it  is  a  commer- 
cial adventure  on  joint  account,  of  common  occurrence  in  the  centres  of 
commerce,  recognized  by  the  laws  of  ail  countries,  and  likened  to  th& 
associatiofis  en  participation  of  France. 

It  is  useful  to  consult  the  adjudications  of  courts  of  other  countries,, 
and  particularly  on  questions  of  commercial  law.  It  is  true,  as  the  plain- 
tiff  says,  that  the  law  of  Louisiana  must  determine  this  controversy,  but 
decisions  of  courts,  as  interpreting  the  language  of  commercial  men  in 
their  transactions,  must  carry  great  weight 

The  doctrine  of  Waugh  vs.  Carver,  that  a  participation  in  the  profits 
of  a  business  does,  of  itself  and  by  operation  of  law,  constitute  a  partner- 
ship, and  makes  all  participators  liable  to  third  persons,  has  been  th» 
fruitful  source  of  discussion  through  all  the  succeeding  cases.  2  H.  BL 
235.  Its  authority  is  now  overthrown.  The  editor  of  a  late  edition  of 
Story  on  Partnership  declares  that  after  bemg  disapproved  by  all  text 
writers,  reluctantly  followed  by  courts,  and  broken  in  upon  by  subtle 
exceptions  and  limitations,  the  doctrine  of  that  case  has  been  finally 
overthrown  in  England.   Sixth  edit  sec.  49,  note  2,  by  Gray.  And  another 
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commentator  on  the  same  subject,  after  reviewing  this  ease  and  others 
on  similar  points,  concludes  that  the  rule  of  Waugh  vs.  Carver  is  not 
established  by  the  mass  of  either  English  or  American  authorities. 
Parsons  on  Partnership,  71,  note  1. 

It  is  to  the  later  decisions  of  the  English  courts  that  we  must  look  for 
the  law  of  the  present  day.  In  1860  it  was  held  in  Nicholson  vs.  Bicketts^ 
sec.  105,  Eng.  Com.  Law  Reports,  498,  2  Ellis  and  Ellis,  Q.  B.,  that  the 
transactions  of  the  parties,  although  a  partnership  was  created  by  them, 
(lid  net  bind  the  defendants.    The  case  was  this:    The  defendants,  carry- 
ing on  business  as  merchants  in  London,  entered  into  a  contract  with 
Von  Seutter  &  Co.,  merchants  at  Buenos  Ayres,   for  the  purpose  of 
transacting  exchange  operations,  the  substance  of  which  was  that  Yon 
Seutter  &  Co.  should  periodically  draw  and  sell  at  Buenos  Ayres  bills  on 
the  defendants,  to  be  accepted  by  them,  and  should  periodic^y  remit 
other  bills  to  the  defendants  to  the  same  amount,  to  keep  the  defend- 
ants out  of  cash  advanced;  that  the  proceeds  of  thes3  operations  should 
be  applied  to  the  common  purposes  of  the  two  firms,  and  that  there 
should  be  a  community  of  profit  and  loss  between  them.    In  the  course 
of  these  transactions,  Von  Seutter  &  Co.  drew  certain  bills  on  the  de- 
fendants and  sold  them  to  the  plaintifSs.    The  defendants  refused  to  ac- 
cept these  bills  when  presented  to  them  in  London,  and  the  plaintiffs 
thereupon  brought  the  action  against  them,  on  the  ground  that  the 
agreement  and  the  community  of  profit  and  loss  constituted  the  defend- 
ants partner^  with  Von  Seutter  &  Co.,  and  so  rendered  them  liable. 
Held — ^that  the  plaintiffe  had  no  cause  of  action  against  the  defendants. 
Lord  Chief  Justice  Cockbum  placed  the  decision  on  the  ground  of  want 
of  authority  in  Von  Seutter  &  Co.  to  draw  the  bills,  saying:    "  In  ordi- 
nary cases  of  commercial  partnership  there  is   no    need  of  express 
authority.    *    *   In  partnerships  not  strictly  commercial,  if  it  is  obvious 
from  the  nature  of  the  partnership,  or  from  the  particular  purposes  to 
which  the  bUls  are  to  be  applied,  that  the  drawing  of  bills  is  essential, 
there  also  the  law  implies  an  authority  to  each  partner  to  draw  them. 
But  here  there  being  no  express  authority  to  You  Seutter  &'Co.  to  draw 
so  as  to  bind  the  defendants,  but,  on  the  contrary,  an  arrangement  that 
the  one  firm  should  draw  and  the  other  accept,  and  that  each  should  be 
bound  so  far  only  as  their  own  signature  was  concerned,  it  seems  to  me 
no  authority  can  be  implied.    The  existence  and  the  purposes  of  the 
partnership  were  unknown  to  the  world.  ^  The  principle  therefore  that 
where  a  partnership  for  particular  purposes  is  held  out  to  the  world  as 
existing,  and  it  is  reasonable  to  consider  that  drawing  of  bUls  is  inciden- 
tal to  those  purposes,  one  partner  has  an  implied  authority  to  bind  the 
others  by  drawing  bills,  is  here  inapplicable." 

It  is  assumed  or  admitted  throughout  the  judgment  then  rendered 
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that  a  partnership  was  constituted  under  the  circumstances  stated,  but 
the  right  of  the  Buenos  Ayres  member  to  bind  the  London  member  by 
drawing  the  bill  was  denied.  It  is  apparent  from  tliis  decision  that  when 
a  partnership  is  created  by  operation  of  law,  consequent  upon  a  stipula- 
tion of  participation  in  profits,  it  does  not  necessarily  foDow  that  the 
partners  are  unqualifiedly  bound  in  the  same  manner  and  to  the  same 
extent  as  ordinary  commercial  partners. 

Armstrong  vs.  Stokes,  7  Law  Reports  598,  Queen's  Bench,  is  the  latest 
expression  (1872)  of  English  judicial  opinion  upon  the  extent  of  the  liability 
of  parties  under  contracts  similar  to  that  under  review.  J.  &  O.  Ryder 
&  Co.  were  commission  merchants  at  Manchester,  carrying  on  business 
sometimes  for  themselves,  and  sometimes  acting  in  pursuance  of  orders 
from  their  constituents.  Plaintiff  was  a  merchant  at  same  place.  On 
the  fifteenth  of  June,  1871,  plaintiffs  salesman  made  a  CDntract  with 
Ryders'  salesman  for  shirtings  to  be  paid  for  thirty  days  after  delivery. 
The  goods  were  delivered  on  the  twenty-fourth  of  July,  and  payment  was 
therefore  due  on  the  twenty-third  of  Aug^t,  but  it  was  not  made,  and 
on  the  thirtieth  of  that  month  Ryders'  house  stopped  payment.  It  was 
not  pretended  that  the  plaintiff  knew  before  the  thirtieth  of  August  that 
the  defendants  had  anything  *o  do  with  the  transaction,  so  as  to  aflford 
evidence  on  the  one  hand  that  he  had  originally  parted  with  the  goods  on 
the  credit  of  the  defendants,  or  on  the  other  hand  that  he  had  elected  to 
give  credit  to  Ryders  to  the  exclusion  of  defendants.  But  after  the  stop- 
page of  J.  &  O.  Ryder  &  Co.  it  was  discovered  from  their  tooks  that  in 
this  case  they  had  been  acting  as  commission  merchants  for  the  defend- 
ants, and  the  plaintiff's  case  was  that  under  the  circumstances  he  was 
entitied  to  demand  payment  from  the  defendants  as  being  undisclosed 
principals  of  the  Ryders  in  the  transaction.  The  evidence  as  to  this  was 
that  the  defendants  are  merchants  at  Liverpool,  who  had  often  before 
given  orders  to  J.  &  O.  Ryder  for  shirtings.  There  was  no  rimning  ac- 
count between  the  defendants  and  Ryders,  but  the  defendants  almost 
invariably  paid  cash  on  each  transaction.  The  goods  ordered  in  this  case 
were  sent  on  by  Ryders  on  the  second  of  August,  with  invoice  containing 
the  charges  of  the  actual  money  that  ought  to  have  been  paid  to  plain- 
tifife  as  the  price  of  the  goods,  and  of  commissions,  and  on  the  eleventh 
of  August,  which  was  the  first  pay-day  after  the  goods  were  received  at 
Liverpool,  the  defendants  with  perfect  bona  fides  paid  Ryders  the  full 
sum. 

Mr.  Justice  Blackburn  in  rendering  judgment  discussed  several  of  the 
cases  to  which  the  brief  of  plaintiCTs  counsel  has  referred  us,  and  re- 
T'iewB  at  unusual  length  the  dicta  of  various  judges  in  them,  and  thus 
sums  up:  "We  think  that  if  the  rigid  rule  thus  laid  down  were  to  be  applied 
to  those  who  were  only  discovered  to  be  principals  after  they  had  fairly 
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paid  the  price  to  those  whom  the  vendor  believed  to  be  the  principals, 
and  to  whom  alone  the  vendor  gave  credit,  it  would  produce  intolerable 
hardship.  It  may  be  said,  perhaps  truly,  this  is  the  consequence  of  that 
which  might  originally  have  been  a  n^stake,  in  allowing  the  vendor  to 
have  recourse  at  all  against  one  to  whom  he  never  gave  credit,  and  that 
we  ought  not  to  establish  an  illogical  exception  in  order  to  cure  a  fault  in 
a  rule.  But  we  find  an  exception  (more  or  less  extensively  expressed) 
always  mentioned  in  the  very  cases  that  lay  down  the  rule,  and  without 
deciding  anything  as  to  the  case  of  a  broker,  who  avowedly  acts  for  a 
principal,  and  confining  ourselves  to  the  present  case,  which  is  one  in 
which,  to  borrow^  Lord  Tenterden*8  phrase  in  Thompson  vs.  Davenport, 
the  plaintiff  sold  the  goods  to  Ryder  &  Co.,  *  supposing  at  the  time  of 
the  contract  he  was  dealing  with  a  principal,*  we  think  such  an  exception 
is  established.  *  *  *  Wo  confine  our  decision  to  the  case  where  the 
defendants,  after  the  contract  was  made,  and  in  consequence  of  it,  bona 
fide  and  without  moral  blame,  paid  J.  &  O.  Ryder,  at  a  time  when  the 
plaintiff  still  gave  credit  to  J.  &  O.  Ryder,  and  knew  of  no  one  else.  We 
think  after  that  it  was  too  late  for  the  plaintiff  to  come  upon  the  de- 
fendants." 

But  the  conspicuous  and  special  feature  of  the  opinion,  and  the  prac- 
tically useful  one  to  us  just  now,  is  the  demonstration  that  the  coiurts 
have  all  along  imputed  a  controlling  influence  to  the  fact  of  payment  by 
the  undisclosed  principal  to  his  agent,  the  actual  purchaser,  before  the 
seller  knew  there  was  any  one  interested  in  the  transaction  but  himself 
and  his  vendee.  As  early  as  1801  the  doctrine  urged  upon  our  accept- 
ance by  plaintifiGs'  coimsel  was  so  far  modified  that  Lord  Mansfield  held, 
if  the  undisclosed  principal  had  really  paid  the  actual  purchaser  he 
would  not  be  liable  to  pay  over  again,  if  it  would  have  been  unfair  to 
make  him  do  so.  The  dictum  of  Lord  Ellenborough  in  Kymer  vs. 
Suwercropp,  1  Camp.  109,  relied  on  by  plaintifiCa  in  their  brief,  is  explained 
by  the  fact  that  the  peraons  employed  were  brokers,  who  always  have  a 
principal,  and  the  vendor  knows  in  that  case  there  is  or  ought  to  be  a 
principal  between  whom  and  himself  is  established  a  privity  of  contract, 
and  the  piincipal  also  knows  that  the  vendor  is  aware  of  this,  and  to 
some  extent  tiiists  his  liability.  Lord  Tenterden  in  a  later  case  (Thomp- 
son vs.  Davenport,  9  B.  and  C.  86-8)  said:  "  t  take  it  to  be  a  general  rule 
that  if  a  peraon  sells  goods,  supposing  that  at  the  time  of  the  contract 
he  is  deaUng  with  a  principal,  but  afterward  discovers  that  the  person 
with  whom  he  has  been  dealing  is  not  the  principal  in  the  transaction, 
but  agent  for  a  third  person,  he  may  recover  the  amount  from  the  real 
principal,  subject,  however,  to  this  qualification,  that  the  state  of  account 
between  his  principal  and  his  agent  is  not  altered  to  the  prejudice  of  the 
principal." 
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And  Maule,  J.,  in  a  yet  later  case  refers  to  these  dicta  of  the  judges 
approvingly,  saying  they  afford  a  sensible  rule  on  the  subject  Making 
the  application  to  the  case  before  us,  there  is  no  dispute  as  to  the  fact 
that  Morton,  Bliss  &  Co.,  through  J.  B.  Lafitte  &  Co.,  had  paid  Price. 
Hine  &  Tupper  for  the  molasses  sold  to  the  latter  by  the  plaintifls  the 
instant  of  delivery,  and  to  make  them  pay  over  again  would  produce  the 
intolerable  hardship  described  and  deprecated  in  the  opinion  from  which 
we  have  been  quoting. 

We  are  warned  by  the  earnest  words  addressed  to  our  predecessors  by 
the  plaintifife'  counsel  when  a  rehearing  was  prayed,  of  the  fateful  conse- 
quences that  will  attend  or  follow  the  enunciation  of  this  doctrine : 

"  If  this  be  the  law,  we  may  expecfc  that  all  large  and  wealthy  specula- 
tors will  hereafter  make  their  purchases  through  some  irresponsible 
party.  In  all  lai'ge  commercial  operations  involving  lisk  and  responsi- 
bility capitalists  will  never  bo  known  as  parties  concerned.  By  screening 
themselves  behind  some  irresponsible  name  they  take  the  profit,  if  any, 
and  avoid  all  liability  in  case  of  loss." 

The  eminent  judge  who  rendered  the  decision  last  quoted  is  too  acute 
not  to  have  foreseen  such  consequences  if  they  would  necessarily  follow 
from  the  doctrine  thus  formally  recognized.  His  countiy  is  pre-eminently 
a  commercial  one.  His  comprehensive  lj*arning  and  large  experience 
pointed  him  out  as  one  of  the  two  judges  who  have  in  the  last  year  been 
elevated  to  the  peerage  under  a  change  in  the  English  constitution, 
made  on  that  occasion,  and  expressly  in  order  to  obtain  his  judicial 
assistance  in  the  hearing  of  cases  before  the  House  of  Lords. 

Lord  Blackburn  thus  opens  to  our  view  other  inconveniences  which 
would  follow  the  approval  of  the  doctrine  maintained  by  plaintiffs'  coun- 
sel: **  The  great  inconvenience  that  would  result  if  there  were  privity 
of  contract  established  between  the  foreign  constituents  of  a  commis- 
sion merchant  and  the  home  siippliere  of  the  goods  has  led  to  a  course  of 
business  in  consequence  of  which  it  has  long  been  settled  that  a  foreign 
constituent  does  not  give  the  commission  merchant  any  authority  to 
pledge  his  credit  to  those  from  whom  the  commissioner  buys  them  by 
his  order  and  on  his  account.  It  is  true  that  this  was  originally  (and  in 
strictness  perhaps  still  is)  a  question  of  fact,  but  the  inconvenience  of 
holding  that  privity  of  contract  was  established  between  a  Li  verpool 
merchant  and  the  grower  of  every  bale  of  cotton  which  is  forwarded  to 
him  in  consequence  of  his  order  to  a  commission  merchant  at  New  Or- 
leans is  so  obvious  and  woU  known  that  we  are  justified  in  treating  it 
as  matter  of  law,  and  saying  that  in  the  absence  of  an  express  authority 
to  that  effect  the  commission  merchant  can  not  pledge  his  foreign  con- 
stituent's credit."    Law  Rep.,  7  Q.  B.,  p.  605. 

There  is  less  ambiguity  in  the  French  authorities  than  in  the  English, 
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but  there  are  textual  provisions  in  the  Code  of  Commerce  of  France 
{Code  de  Com.,  articles  47  to  50)  that  expressly  legalize  and  define 
/tssoc'uitlons  en  participation,  or  commercial  adventures  on  joint  account. 
Savary  thus  defines  them: 

•*  Elle  s'appelle  ainsi  parcequ'elle  est  sans  nom,  et  qu'elle  n'est  connue 
de  personne,  comme  n'important  en  fa^on  quelconque  au  public ;  tout  ce 
qui  se  fait  en  la  negociation,  tant  en  I'ach&t  qu'en  la  vente  des  marchan- 
dises,  ne  regarde  que  les  associes  chacun  en  droit  sol ;  de  sorte  que  celui 
des  ajssocies  qui  achete  est  celui  qui  oblige  et  qui  paye  au  vendeur;  celui 
qui  vend  regoit  de  Facheteur :  ils  ne  s'obligent  point  tons  deux  ensemble 
en  vers  une  tierce  personne;  il  n'y  a  que  celui  qui  agit  qui  est  le  seul  oblige; 
ils  le  sont  seulement  reciproquement  Tun  envers  Tautre  en  ce  qui  con- 
ceme  cette  societe." 

Pothier's  definition  is  more  concise;  "Celle  par  laquelle  deux  ou  plu- 
sieurs  personnes  conviennent  d'etre  de  part  dans  une  certaine  negociation 
qui  sera  faite  par  Tune  d'entre  elles  en  son  nom  seul."  Contrat  de  So- 
ciete, p.  61.  Pardeesus  explains  the  difference  between  partnerships  and 
these  associations:  "  La  difference  entre  les  societes  et  entro  les  associa- 
tions est  importante  relativement  aux  actions  des  tiers.  S'ils  font  la 
preuve  d'une  socdete  collective,  les  engagements  contractes  par  I'un  des 
a8soci:?8  obligent  solidairement  les  autres,  puisque  nous  avons  vu  que  le 
defaut  d'acte  social  ou  de  publicity  donnee  a  see  clauses  ne  pouvait  etre 
oppose  aux  tiers."  Droit  Commercial,  tome  4,  No.  1047.  Masse  sums  up 
his  discussion  by  saying:  "Or,  si  Ton  consulte  les  anciens  auteurs,  tant  de 
Fecole  italienne  que  de  Tecole  frangaise,  on  les  trouve  tons  unaniraes  sur 
ce  point,  que  Tassociation  en  participation  ne  constitue  pas  un  corps 
moral  dans  lequol  se  confondrait  la  personne  des  participants."  Droit 
Commercial,  tome  3,  p.  483. 

Riviere's  definition  is  concise,  and  perfectly  describes  a  commercial  ad- 
venture on  joint  account:  "Elle  a  toujours  pour  objet  une  ontreprise  par- 
tictiliere  *  *  Toperation  terminee,  la  societe  est  dissoute."  Repeti- 
tions fecrites  sur  le  Code  de  Commerce,  125.  It  is  true,  these  juiiscon- 
sults  are  treating  of  an  association  legalized  by  the  commercial  code  of 
their  country,  but  that  code  only  defined  and  formulated  a  contract 
which  had  long  been  recognized  by  the  lex  mercaio7'la  common  to  all 
countries,  and  hence  their  commentaries  upon  such  a  contract  or  agree- 
ment for  an  adventure  are  not  inutile  in  enabling  us  to  understand  the 
nature,  effect,  and  attributes  of  such  an  agreement 

It  is  conceded,  however,  that  neither  English  nor  French  authorities 
will  warrant  us  in  construing  an  agreement  by  their  rules,  if  our  own 
law,  as  interpreted  by  our  own  courts,  imposes  a  different  rule.  In  Mil- 
laudon's  case,  this  court  settled  conclusively  that  the  laws  and  usages  of 
commerce  to  which  reference  is  to  be  hai  by  our  tribunals  in  interpreting 
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comtncreial  contracts  are  those  sanctioned  by  the  law  merchant  of  the 
United  States,  and  explained  and  adjudicated  by  the  Supreme  Court. 
McDonald  vs.  Millaudon,  5  La.  403.  That  court  held  the  following  lan- 
guage in  discussing  the  imnciples  and  extent  of  tlie  English  decisions  in 
Grace  vs.  Smith  and  Waugh  vs.  Carver:  "  Actual  partnership,  as  between 
a  creditor  and  the  dormant  partner,  is  considered  by  the  law  to  subsist 
where  there  has  been  a  participation  in  the  profits.  *  ♦  *  That  rule, 
however,  has  no  application  whatever  to  a  case  of  service  or  special 
agency  where  the  employee  has  no  power  as  a  partner  in  the  firm  and 
no  interest  in  the  profits  as  property,  but  is  simply  employed  as  a  servant 
or  special  agent,  and  is  to  receive  a  given  sum  out  of  the  profits,  or  a 
propoition  of  the  same,  as  a  compensation  for  his  services.*'  Berthold  vs. 
Goldsmith,  24  How.  5i2.  And  in  that  opinion  the  court  quote  with  ap- 
probation the  case  of  Hallet  vs.  Dcsban,  decided  by  this  court,  and  say 
that  the  facte  of  different  cases  approach  so  near  to  each  other  that  the 
difference  between  them  is  apparently  unsubstantial,  but  a  distinction 
does  exist,  and  the  only  difficulty  is  in  the  application  of  tlie  principle  on 
which  that  distinction  rests. 

The  same  question  came  before  that  court  later,  when  it  was  insisted 
that  the  contract  under  review  made  the  parties  copartners.  The  lan- 
guage of  the  court  upon  that  point  was  imperative  and  incisive,  and  ex- 
cludes the  idea  of  doubt:  "  We  can  not  adopt  that  view  of  the  subject. 
The  adjudications  which  bear  upon  it  are  conflicting  and  iiTeconcilable. 
The  case  of  Berthold  vs.  Goldsmith  is  conclusive  in  this  forum  against 
the  proposition."    Seymour  vs.  Freer,  8  Wal.  215. 

We  are  asked  to  review  the  decisions  of  tliis  court,  and  the  counsel  for 
l)laintiffs  equally  with  the  coimsel  for  the  intervenors  insist  that  its  de- 
cisions upon  the  question  of  partnership  are  favorable  to  the  views  ad- 
vocated by  each.  The  review  thus  desired  lias  already  been  made  in 
the  case  quoted,  by  the  Supreme  Court  of  the  United  States.  The  two 
opinions  rendered  then,  and  published  in  the  Fourteenth  Annual,  discuss, 
analyze,  and  dissect  all  the  previous  cases  from  the  Millaudon  case  down 
to  the  date  of  that  judgment  (Hallet  vs.  Desban,  14  An.  529),  and  the 
court,  after  a  full  and  exhaustive  study  and  presentation  of  tlie  question 
in  till  ite  aspects,  as  affected  by  the  textual  provisions  of  our  Code,  by 
the  decisions  of  our  court  upon  them,  and  by  the  decisions  of  courts  of 
sister  Sates  and  of  the  United  States  upon  the  question  of  commercial 
law  involved,  decided  definitively  that  a  community  of  profits  is  the 
criterion  by  which  to  determme  the  contract  of  partnerahip  :  but  to  ren- 
der a  party  liable  as  a  partner,  he  must  share  as  principal,  and  not  as 
mere  agent,  factor,  or  serv-ant. 

We  have  been  referred  to  Leggett  vs.  Hyde,  58  N.  Y.  Rep.  272,  decided 
in  New  York,  and  Biigham  vs.  Clark,  100  Mass.  430,  in  Massachusetts, 
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as  confirmatory  of  inaintififd'  cDiistruction  of  the  agreement  in  this  case. 
The  agreement  m  the  latter  case  is  wholly  unlike  the  present,  and  the 
ruling  can  not  be  considered  applicable,  but  the  New- York  couit  dis- 
tinctly affirms  that  the  rule  in  Grace  vs.  Smith  and  Waugh  vs.  Carver 
has  been  exploded  in  England,  shnply  because  Parhament  interfered 
and  changed  the  law  since  the  law  as  laid  down  in  those  cases  wan  found 
objectionable,  and  hence  we  must  be  governed  by  it  here  (N.  Y.)  mitil 
the  Legislature  shall  see  fit  to  abrogate  it  as  it  did  in  England.  But  in 
a  previous  part  of  the  same  opinion  the  learned  judge  who  was  the 
organ  of  the  court  infonns  us  that  there  has  been  and  is  a  legislative 
and  practical  recognition  of  the  doctrine  of  Waugh  vs.  Carver,  as  a  rule 
of  commercial  law,  in  the  State  of  New  York,  in  the  limited  partnership 
act.  And  so,  there  being  statutory  provision  for  the  retention  and  con- 
secration of  this  rule  there,  it  is  not  surprising  that  the  rule  is  adhered 
to  by  that  court. 

Indeed,  as  you  advance  in  the  examination  of  this  question,  and  trace 
its  historj'  and  development  in  the  various  decisions  of  the  courts,  it 
will  be  seen  that  in  the  effort  to  escape  the  manifest  wrong  that  would 
be  inflicted  by  applying  inflexibly  the  rule  that  any  participation  in  the 
profits  necessarily  creates  a  partnership  the  courts  encroached  on  that 
doctrine  stealthily,  and  permitted  the  circumstances  of  each  case  to  con- 
trol the  ride.  The  effort  to  apply  the  rule  without  qualification  was 
gradually  abandoned,  and  then  arose  conflicting  dicta  which  have  intro- 
duced more  perplexity  and  confusion  in  the  treatment  of  this  question 
than  any  other  known  to  the  commercial  law.  It  is  not  too  much  to  say 
that  a  superabundance  of  authorities  is  accessible  to  the  disputant  for 
either  proposition,  and  that  the  distinction  finally  drawn  by  the  judges 
from  the  circumstances  of  the  cases  before  them  will  sometimes  exhibit 
a  court  in  apparent  contradiction  to  itself  upon  the  application  of  the 
rule  to  those  circumstances. 

The  general  principles  we  educe  from  this  discussion,  and  which  we 
consider  control  the  presont  case,  are,  that  a  community  of  interest  is  the 
basis  of  every  partnership;  but  it  is  not  correct  to  say  that  every  com- 
munity of  Interest  necessmily  constitutes  the  relation  of  partnership. 
Participation  in  the  profits  will  ordinarily  establish  the  existence  of  a 
partnership,  in  the  absence  of  all  other  opposing  circumstances,  between 
the  participators  in  favor  of  third  persons,  but  does  not  necessarily  pro- 
duce that  effect.  The  fact  that  there  is  participation  is  presumptive 
proof  that  there  is  a  partnership,  but,  like  all  presumptions,  is  liable  to 
be  overcome  by  circumstances.  The  rule  does  not  outweigh  or  over- 
come or  demolish  the  circumstances,  but  the  circimiBtances  control  the 
rule,  and  can  repel  the  presumption  created  by  it.  The  foundation  of 
the  rule  is  numifestly  artificial  In  adjusting  it  to  the  circumstances  of 
13 
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each  case  you  do  not  dislocate  any  part  of  the  legal  edifice  erected  upon 
it,  but  adapt  each  of  them  to  the  other  so  as  to  produce  symmetry.  The 
circumstances  of  each  case  must  guide  the  court,  and  if  in  considering 
them  the  participation  in  the  profits  is  clearly  shown  to  be  in  the  char- 
acter of  an  agent  or  employee,  the  presumption  of  partnership  is  repelleil. 

In  the  case  before  us,  the  Price  firm  were  to  use  their  skill  in  pur- 
chasing the  molasses  advantageously,  and  no  money  was  to  be  paid 
and  no  money  was  paid  to  them  until  the  molasses  was  delivered  to  the 
Lafltte  firm,  who  received  it  for  Morton,  Bliss  &  Co.  and  paid  Morton, 
Bliss  &  Co.'s  money  for  it.  This  shows  the  nature  of  the  employment 
In  our  opinion,  when  Lafltte  &  Co.  received  the  molasses,  and  paid  for 
it,  it  became  the  property  of  Morton,  Bliss  &  Co.,  and  the  plaintifGB  could 
have  recourse  upon  no  one  for  its  price  but  their  vendees,  to  whom  they 
sold  for  cash,  and  of  their  own  accord  waived  a  rigid  compliance  by 
their  vendees  with  the  conditions  of  sale.  They  must  bear  the  conse- 
quences of  their  own  act.  They  gave  credit  to  the  Price  firm  alone. 
Their  recourse  is  upon  it  alone. 

It  is  therefore  ordered  and  decreed  that  the  judgment  and  decree  of 
this  court  heretofore  rendered  remain  unaltered: 
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E.  Marqitize  &  Co.  vs.  C.  O.  LeBlanc.   Sitn  Mutual  Inst'rance  Company, 

Garnishees. 

A  party  domiciled  out  of  the  jurisdiction  of  a  court  may  be  made  a  firarnlsheo.  uader 
a  writ  of  cUicLchment,  but  not  under  a  writ  of  fieri  facias  issued  by  that  court.  In 
cases  ot  fieri  facias,  the  firarnistimcnt  process  must  issue  from  the  court  of  the 
i;arnishee's  domicile. 

A  party  may  be  sued,  and  judgment  rendered  for,  or  a«rainst  liim.  by  a  competent 
court,  other  than  that  of  his  domicile,  if  he  appear  in  such  court  and  plead  to  the 
merits. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 

Thomas  A.  Badeaux  and  Isaiah  D.  Moore,  for  plaintiffs  and  appellants. 

Leovy  £  Kruttschnitt,  for  garnishees. 

The  opinion  of  the  court  was  delivered  by 

De  Blanc,  J.  The  defendant,  C.  O.  Le  Blanc,  is  a  resident  of  the  parish 
of  Lafourche.  Plaintiff  brought  suit  against  him  in  the  court  of  his  resi- 
dence, and  obtained  from  said  court  an  attachment  against  his  property. 
Under  the  impression,  as  they  were,  that  the  Sun  Mutual  Insurance 
Company  and  Herrmann  &  Yignes,  of  the  city  of  New  Orleans,  have  in 
their  possession  property  and  effects  belonging  to  their  debtor,  plaintiff 
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had  them  cited  as  garnishees,  to  appear  before  the  court  in  the  parish  of 
Lafourche,  and  there  answer  the  interrogatories  propounded  to  them. 

In  obedience  to  said  citation,  the  garnishees  appeared  before  said 
-court,  and,  so  far  as  we  can  judge  from  the  order  in  which  the  docu- 
ments are  classed  in  the  transcript,  first  filed  their  answer  to  the  inter- 
rogatories, and  on  the  same  day  the  Sun  Mutual  Insurance  Company 
filed  an  exception  declining  the  jurisdiction  of  the  Lafourche  court,  on 
the  gpround  that  its  domicile  is  in  the  city  of  New  Orleans. 

If  our  impression  is  correct,  if  we  are  not  mistaken  as  to  the  time 
when  and  the  order  in  which  these  answers  and  exception  were  filed,  the 
exception  can  not  be  maintained,  for  it  followed  instead  of  preceding  the 
only  answer  which  a  garnishee  is  allowed  to  make.  In  so  doing,  the  in- 
surance company  submitted  to  and  accepted  the  jurisdiction  of  the  court 
before  which  it  appeared.    C.  P.,  art.  93. 

Were  it  otherwise — had  the  exception  been  filed  before  the  answer — 
would  it  have  sustained  the  garnishee's  pretensions,  and  justified  the 
dismissal — ^not  of  a  suit — but  of  mere  inten*ogatories  propounded  to  that 
jparty  ?  We  believe  not  And  why  ?  Because  a  garnishee  is  but  "  a  stake- 
holder, a  custodian  of  the  property  attached  in'  his  hands;  he  has  no 
pecuniary  interest  in  the  matter,  no  costs  to  pay,  none  to  save;  his  busi-- 
ness  is  to  let  the  law  take  its  course  between  the  litigants."  lU  An.  873; 
18  An.  476.  He  can  not  contest  or  ev.en  answer  the  demand  of  plaintiff 
gainst  defendant;  he  c^n,  legally,  answer  but  the  interrogatories  pro- 
pounded to  him. 

In  this  case,  the  insurance  company  relies  on  articles  89  and  162  of  the 
Code  of  Practice,  which  provide,  one,  that  the  defendant — not  the  gar- 
nishee— shall  be  cited  at  his  domicile;  the  other,  that  no  domicile  shall 
be  elected  for  the  purpose  of  being  sued  elsewhere  than  in  the  parish  of 
one's  residence.  Is  there  in  those  articles  a  single  expression  prohibiting 
«ny  litigant  from  submitting  to  and  accepting  the  jurisdiction  of  a  com- 
petent court?  The  law  prohibits  nothing  more  than  an  agreement 
entered  into,  in  and  by  which  one  consents,  in  advance  and  before  the 
institution  of  a  suit,  to  be  sued  elsewhere  than  at  the  domicile  mentioned 
in  the  Code.    2  L.  R.  — ;  18  An.  88. . 

The  articles  relied  upon  by  appellee  do  not  confiict  with  or  repeal  arti- 
-cle  ninety-three  of  the  Code  of  Practice,  which  provides  "  that  if  one 
■be  dted  before  a  judge  whose  jurisdiction  does  not  extend  to  the  parish 
of  his  domicile  or  usual  residence,  but  who  is  competent  to  decide  the 
cause  brought  before  him,  and  he  pleads  to  the  merits,  instead  of  declin- 
ing the  jurisdiction,  the  judgment  given  shall  be  valid,  except  defendant 
be  a  minor.  Did  the  insurance  company  appear  in  the  court,  the  juris- 
diction of  which  is  now  contested  ?  Did  it  file  its  answer  in  eaid  court  ? 
Is  and  was  that  court  competent  ?    This  is  not  and  can  not  be  disputed. 
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If  incorporated  in  one  general  provision,  articles  89,  162,  and  93  coul<l 
not  be  made  to  clash.  The  firet  part  of  the  general  provision  composed 
of  those  three  articles  would  establish  the  general  rule  that  a  defendant 
must  be  sued  at  his  domicile;  the  second  part  would  confirm  that  rule 
and  prohibit  any  agreement  to  be  sued  elsewhere  than  at  said  domicile; 
the  third  would  place  it  in  the  power  of  parties  to  accept  or  decline  juris- 
diction, to  waive  or  enforce  a  personal  privilege,  to  reduce  or  multiply 
litigation.  That  privilege,  however,  is  one  that  only  defendants  can  claim 
and  exercise,  and  does  not  extend  to  garnishees,  who  are  but  stake- 
holders and  custodians. 

If  there  had  been  any  intention  of  repealing  article  ninety-three  of  the 
Code  of  Practice,  wouM  it  luive  been  retained  in  the  revised  eJition,  and 
in  every  edition  published  since  1861  ?  What  was  the  object  of  the  lawr 
amendatory  of  the  one  hundred  and  sixty-second  article  of  the  Code  of 
Practice  ?  Was  it  to  protect  defendants,  to  give  them  a  right  which  then 
they  had  not?  It  was  not,  for  before  the  adoption  of  that  law  they  could 
agree  or  refuse  to  be  sued  out  of  the  parisii  of  their  residence  ?  That 
law^  did  not  add  to  their  right,  had  no  reference  to  them,  and  was  ptissed 
to  protc(!t  the  home  creditor  against  the  effects  of  an  election  of  domi- 
cile, which  had  become  the  invariable  condition  of  nearly  every  contract 
entered  into  beyond  the  limits  of  the  debtor's  parish. 

In  the  case  of  Charles  E.  Alter  vs.  J.  B.  Pickett,  reported  in  tho  twen- 
ty-fourth Annual,  and  that  of  Benjamin  L.  Harrison  vs.  Carondelet 
Street  and  Carrollton  Railroad  Company,  not  yet  reported,  the  court 
said  "  that  the  garnishee  is  not  bound  to  go  beyond  the  court  of  his  own 
jurisdiction  to  answer  interrogatories."  And  why?  Because,  as  under 
article  642  of  the  Code  of  Practice  "  the  seizure  of  rights  and  effects  can 
be  made  but  in  the  parish  where  they  are  held,  it  would  seem  that  the 
garnishment  process  should  be  issued  by  a  court  of  the  same  parish." 
In  support  of  that  opinion,  they  refer  to  the  case  of  A.  Rochereau  &  Co., 
24  An.  311. 

In  the  case  there  referred  to,  what  were  the  facts  ?  Plaintiffs  sued  de- 
fendant, a  resident  of  the  parish  of  St.  James,  in  one  of  the  courts  of 
this  city,  and,  from  that  court,  obtained  an  order  of  attachment  and 
garnishment.  Defendant  excepted  to  the  jurisdiction  of  the  New  Orleans 
i'ourt,  on  the  ground  that  he  was  a  resident  of  the  parish  of  St.  James. 
The  lower  court  dedded  that  it  had  no  jurisdiction  of  the  defendant,  but 
that  it  had  jurisdiction  of  the  property  attached.  On  appeal,  the  Su- 
preme Court  reveraed  that  judgment,  dismissed  the  attachment,  and,  for 
80  deciding,  alleged  that  the  conservatory  remedy  should  have  been  is- 
sued by  the  court  of  the  debtor's  residence. 

In  another  case,  the  Slaughter.-House  Company  (a  corporation  created 
by  act  of  the  General  Assembly)  being  cited  as  a  garnishee,  filed  the  ex- 
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-oeption  that  it  was  subject  to  no  other  jurisdiction  but  that  of  the  Supe- 
ric»r  Distrii't  Court;  that,  as  to  it,  every  other  court  in  the  State  was 
divested  of  jurisdiction.  What  did  this  court  answer?  That  may  be  true 
as  re^rds  original  process,  but  it  does  not  hold  when  the  company  is 
made  garnishee.  The  court  which  rendered  the  judgment  out  of  which 
springs  the  garnishment  process  necessarily  has  jurisdiction  over  the 
party  made  garnishee.    26  An.  531. 

Article  250  of  the  Code  of  Practice  provides  "  that  a  garnishee  may  be 
made  a  party  to  the  suit,  and  be  cited  to  answer  interrogatories  on  facts 
and  articles,  either  by  praying  to  that  effect  in  the  original  petition,  or  by 
A  supplemental  petition  filed  at  any  stage  of  the  suit  previous  to  judg- 
ment. Is  it  not  manifest,  from  every  word  of  that  article,  that  the  pro- 
cess by  garnishment  is  a  branch,  an  incident,  a  material  part  of  the  origi- 
nal suit — a  part  which  one  can  see  and  touch — and  that  the  original  suit, 
its  incidents,  its  branches,  are  subject  to  one  and  the  same  jurisdiction? 
C,  P.  154. 

When  an  attachment  is  obtained  before  judgment,  to  what  suit  can 
the  garnishee  be  made  a  party  ?  Is  it  to  a  separate  suit  to  be  instituted 
against  him  ?  If  so,  how  vain  it  was  to  declare  that  ho  can  be  made  a 
party  tD  a  proceeding  against  him,  how  extravagant  to  insist  that  inter- 
rogatories may  be  attached  to  the  plaintiflPs  original  petition  or  to  a  sup- 
plement. Why  attach  them  to  a  petition  deposited  in  the  court  of 
defendant's  domicile,  if  they  are  to  be  filed,  answered,  traversed,  and 
passed  upon  in  another  jurisdiction  and  by  the  court  of  the  garnishee's 
domicile  ? 

We  repeat  it,  the  garnishee  is  at  most  a  qualified  defendant.  The 
articles,  therefore,  which  relate  to  defendants,  to  actions  against  them, 
do  not  and  ctin  not  legally  be  made  to  apply  to  a  garnishee.  The  latter 
is  cited  as  a  witness;  he  is  called  upon,  not  to  answer  to  a  demand 
against  him,  but  merely  to  disclose  whether  he  has  property  and  effects 
belonging  to  the  real  and  only  defendant  in  the  case.  Judgment,  we  ad- 
mit, can  be  rendered  against  him,  but  how  and  under  what  circum- 
stances ?  As  a  penalty,  not  otherwise,  when  he  refuses  or  neglects  to 
answer,  or,  when  answering,  he  swears  falsely,  and  thereby  justifies  the 
presumption  that  he  is  in  possession  of  the  property  attached. 

Any  other  construction  would  lead  to  the  irrational  conclusion  that  the 
execution  of  a  judgment  may  be  denied  to  the  court  by  which  it  was 
rendered  and  confided  to  every  other  court  in  the  State,  and  this  in  dis- 
regard of  the  article  of  our  Code  which  provides  "  that  the  execution  of 
jurlgments  belongs  to  the  courts  by  which  the  causes  have  been  tried  in 
the  first  instance."    C.  P.  617. 

If  the  powor  to  execute  can  be  wrested  from  the  court  which  heard 
and  decided,  and  transferred  to  and  distributed  among  the  other  courts, 
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how  and  by  what  criterion  determine  the  jurisdiction  in  which  to  pro- 
ceed against  the  garnishee  ?  Shall  it  be  by  the  amount  claimed  by  plain- 
tiff against  defendant,  or  the  amount  due  by  the  garnishee  to  defendant? 
These  difficulties  may  be  avoided  by  a  strict  interpretation  of  the  arti- 
cles refeiTed  to.  They  are  plain  and  just;  they  are  not  repugnant  to  any 
existing  law;  they  do  not  impose  on  the  garnishee  any  unreasonable 
burden;  he  can,  without  leaving  his  domicile,  answer  the  interi'cgatories- 
propounded  to  him,  and — if  his  answers  be  honest  and  true — he  has- 
nothing  to  apprehend,  no  expense  to  incur,  no  costs  to  pay.  Why,  then^ 
compel  the  creditor  to  resort  to  a  multiplicity  of  actions,  and  to  often 
spend  more  than  he  can  realize  ? 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  or 
the  lower  court  be  and  it  is  hereby  annulled,  avoided,  and  revereed,  and 
appellee's  exception  overruled  and  s  ^t  aside. 

It  is  further  ordered,  adjudged,  and  decreed  that  this  case  be  remanded 
to  the  lower  court  to  be  proceedo  i  in  according  to  law,  and  that  appellee, 
the  Sun  Mutual  Insurance  Company,  pay  the  costs  of  the  appeal. 


CoNcuRBiNG  Opinions. 

Manning,  C;  J.  A  distinction  must  be  made,  quoad  the  question  of 
jurisdiction,  between  the  process  of  garnishment  issued  after  judgment 
against  the  original  debtor  and  that  issued  before  judgment.  I  say 
miiat  be  made,  because  the  decisions  countenance  it,  and  by  such  dis- 
tinction alone  can  they  be  harmonized. 

In  Featherston  vs.  Compton,  3  An.  380,  judgment  having  been  ob- 
tained against  the  defendant  at  his  domicile  in  Concordia  parish,  and  a 
writ  of  fieri  facias  issued  to  the  sheriff  of  Orleans,  plaintiff  presented  a 
petition  to  one  of  the  courts  of  this  city  praying  garnishment  of  Ken- 
dall, who  resided  here.  Exception  made  to  the  jurisdiction  of  the 
Orleans  court  on  ground  that  Concordia  court  alone  could  take  cogni- 
zance of  the  garnishment.  Held — That  Orleans  court  had  jurisdiction 
because  it  was  the  domicile  of  the  garnishee. 

In  Alter  vs.  Pickett,  24  An.  513,  after  judgment  obtained  against  Cum- 
mings  in  the  court  of  Orleans,  his  domicile,  the  same  court  issued  gar- 
nishment process  against  Pickett,  whose  domicile  was  Bossier  parish, 
and  rendered  judgment  against  her.  Held — That  the  judgment  was- 
null,  because  the  court  of  her  domicile  (Bossier)  had  alone  jurisdiction. 
These  two  cases,  separated  by  an  interval  of  a  quarter  of  a  century,, 
affirm  the  same  doctrine,  viz. :  that  garnishment  process,  ancillary  to 
the  execution  of  a  judgment,  must  issue  from  "he  court  of  garnish ee's- 
domiclle,  and  requires  a,  fieri  facias  to  support  it.  And  it  has  very  lately 
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Uia  repeated  in  Harrison  vs.  Carondelet -Street-Railroad  Company, 
decided  ?n  November,  1876.  Opinion  Book  45,  p.  584.  I  am.  not  disposed 
tD  depart  from  a  rule  tliat  has  been  the  guide  of  the  profession  so  long. 

In  Roohereau  vs.  Guidiy,  2.4  An.  311,  the  defendant,  a  resident  of  St. 
James  palish,  was  sued  in  Orleans  for  rent,  and  an  attachment  issued 
against  funds  in  hands  of  garnishee  in  Orleans.  Held — That  the  Orleans 
cDurt  had  no  jurisdiction,  the  defendant  being  amenable  alone  to  the 
court  of  his  domicile  quoad  the  suit  for  rent,  and  the  attachment,  being 
a  conservatory  remedy  merely,  and  accessory  to  the  suit,  can  bo  issued 
by  no  other  than  the  court  having  jurisdiction  of  the  suit. 

In  Bradley  vs.  Woodruff,  26  An.  299,  the  defendant  was  a  resident  of 
St.  Bernard,  and  was  sued  in  Orleans,  on  an  account  for  supplies,  and  a 
sequestration  of  cotton,  found  in  Orleans,  was  made.  On  exception  to 
t  le  jurisdiction,  held — The  court  of  Orleans  had  no  jurisdiction  of  the 
suit  for  supplies  against  a  resident  of  St.  Bernard,  and,  being  without 
jurisdiction,  could  not  legally  make  the  order  of  sequestration,  incident 
to  the  suit. 

In  Guyol  vs.  Duggan,  idem,  529,  the  defendant's  domicile  was  East 
Baton  Rouge,  and  he  was  sued  in  Orleans  on  an  account  for  supplies, 
anl  his  cotton  in  the  latter  place  was  sequestered.  The  court  ex  mero 
moiiL  noticed  the  want  of  jurisdiction,  and  held  as  in  the  lasp  case. 

In  Gay  vs.  Eaton,  27  An.  166,  the  doctrine  of  the  previous  cases  is 
n»ftirmed;  i.  c,  whenever  the  writ  of  attachment,  or  other  conservatory 
remedy,  is  resorted  to  in  aid  of  the  main  action,  and  for  the  purpose  cf 
holding  funds  or  property  to  answer  a  judgment  not  yet  obtained,  the 
court  of  the  domicile  of  the  defendant  in  the  main  action  alone  has 
jurisdiction  both  of  the  main  action  and  of  its  auxiliary  cons.-rvatory 
remedy. 

This  dictum  is  reconcilable  with  that  of  the  llrs"".  three  cases  above 
recited.  If  we  hold  that  process  of  garnishn:e.it  must  in  all  cases  and 
under  all  circumstances  issue  from  the  court  of  the  garnishee's  domicile, 
we  overrule  all  of  these  last-quoted  decisions.  If  we  hold  that  such 
process  must  always  issue  from  the  court  that  has  jurivSdiction  of  the 
main  action,  we  overrule  the  Featherston,  Alter,  and  Harrison  cases. 
In  my  opinion  it  is  neither  necessary  nor  proper  to  do  either.  Nor  do  I 
propose  to  make  a  new  law  under  the  guise  of  a  judicial  construction, 
but  merely  to  harm.nijse  the  expositions  of  law  already  made.  It  will 
be  observed  these  two  currents  of  authorities  flow  along  in  parallel  beds. 
There  is  one  other  decision.  Smith  vs.  Durbridge,  26  An.  531,  in  which  it 
is  said,  the  court  which  rendered  the  judgment  out  of  which  the  gar- 
nishment procees  springs  necessarily  has  jurisdiction  over  the  party 
made  garnishee.  This  is  not  true  in  all  cases,  as  Alter's  case  and  its 
predecessor  and  successor  rule  the  contrary.    It  would  be  more  exact 
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to  say,  the  court  which  has  jurisdiction  of  the  original  suit  to  which  the 
garnishment  process  is  an  auxiliary  set  in  motion  before  judgment 
necessarily  has  jurisdiction  over  the  party  made  garnishee. 

The  garnishee's  counsel  contends  that  the  rule  is  inflexible,  that  a  party 
must  be  sued  at  his  domicile,  and  since  1861  can  not  even  elect  to  be 
sued  elsewhere,  and  as  Delacroix  vs.  Hart,  24  An.  141,  characterized  the 
garnishment  process  as  a  suit,  wherein  there  must  be  petition  and  cita- 
tion, it  follows  that  the  garnishee  can  only  be  held  to  answer  process 
from  the  couit  of  his  domicile. 

That  is  the  reason  why,  after  judgment  obtained,  the  court  of  the 
original  suit  has  not  jurisdiction  of  the  garnishment,  if  it  be  not  the 
garnishee's  domicile.  The  suit  between  the  original  parties  is  at  an  end. 
The  judgment  terminated  it.  If  the  plaintiff  then  wishes  to  proceed 
against  a  garnishee,  he  must  sue  him  by  petition  and  citation,  and  in 
the  court  of  his  domicile.    Thus  said  this  court  from  1848  to  1876. 

But  if  the  process  of  garnishment  is  but  an  accessory  to  the  main 
action,  having  its  origin  at  the  same  time,  and  serving  as  an  anchor  to 
hold  fast  the  fund  or  property  which  will  satisfy  the  judgment  until 
that  judgment  can  bo  obtained  and  is  ready  to  be  satisfied,  then*  by 
virtue  of  the  law  requiring  a  defendant  to  be  sued  at  his  domicile  the 
suit  must  b<?  brought  there,  and  since  it  is  only  tha*:  court  that  can  hear 
the  suit,  so  it  is  only  that  court  that  can  issue  the  conservatory  reme- 
dies that  accompany  the  suit.  That  is  the  ruling  of  this  court  dovm  to 
the  Gay  case  in  the  last  Annual. 

I  therefore  concur  in  the  decree  reversing  the  judgment  of  the  lower 
court  and  remanding  the  c^iiso  for  further  proceedings  against  the  gar- 
nishee in  the  district  court  of  Laiourche. 

Spencer,  J.  I  ccncur  in  the  opinions  of  Justice  DoBlanc  and  of  the 
Chief  Justice. 


Dissenting  Opinion. 

Mark,  J.  I  see  no  reason  for  any  distinction  in  the  proceeding  in  gar- 
rJshment  under  a  writ  of /m  facias  and  under  a<«vTit  of  attachment; 
and  I  can  not  concur  in  the  conclusions  of  the  court. 

In  garnishment  under  a  fieri  facias  the  law  is  wexl  settled  that  where 
the  person  to  be  made  garnishee  resides  in  a  parish  different  from  that 
in  which  the  judgment  has  been  obtained  the  writ  is  directed  to  the 
sheriff  of  the  parish  in  which  the  garnishee  resides  ;  and  the  judgment 
creditor  applies  to  the  proper  court  of  that  parish  and  causes  the  cita- 
tion in  garnishment  to  issue  and  to  be  served  by  the  sheriff  of  that 
parish.    The  garnishee  flies  his  answers  in  that  court,  and  all  the  issues 
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between  the  garnishee  and  the  judgment  creditor  are  heard  and  deter- 
mined in  that  court.    See  Featherston  vs.  Compton,  3  An.  380.  s 

In  cases  of  attachment  the  writ  must  be  sent  to  the  parish  in  which 
the  property  to  be  attached  is  found,  and  this  is  true  whether  real  or 
movable  property  or  some  incorporeal  right  is  to  bo  attached.  Fa^Tot 
vs.  Delle  Piane,  4  An.  584.  In  this  case  the  attaching  creditor  desired 
to  attach  rights  and  credits  in  the  parish  of  Orleans,  and  he  properly 
prayed  for  a  writ  of  attachment  to  be  directed  to  the  sheriff  of  the  par- 
iah of  Orleans ;  but  the  citation  in  garnishment  required  the  garnishees 
to  answer  in  the  parish  of  Lafourche,  where  the  suit  was  brought. 

It  can  make  no  difference  that  the  garnishment  in  attachment  is  on 
mesne  process,  before  judgment,  because  no  judgment  can  be  rendered 
against  the  garnishee  until  judgment  has  been  obtained  against  the 
debtor,  the  defendant  in  the  same  action. 

The  law  intends  to  restrict  the  jurisdiction  of  the  court  ratione  p(*r- 
sonce  to  the  territorial  limits  of  their  respective  parishes  (Rev.  C.  P.,  arti- 
cles 162-229),  and  the  exceptions  to  this  are  few,  and  are  defined  in 
articles  163, 16i,  etc.  See,  also.  Alter  vs.  Pickett,  24  An.,  and  cases  there 
cited. 

It  was  plainly  the  intention  of  the  Legislature  to  deprive  the  courts  of 
jurisdiction  of  actions  against  persons  ha\dng  their  domicile  in  other 
parishes  than  that  in  which  each  court  exercises  its  powers  and  functions, 
and  t:  abolish  all  distinctions  between  a  court  of  jurisdiction  railone 
viatericB  and  ratlone  personce.  In  either  case  the  judgment  is  void,  and 
no  consent  can  give  jurisdiction  w^here  it  does  not  exist  without  consent. 

As  in  garnishment  Mudiev  fieri  facla.%  so  in  garnishment  under  attach- 
ment The  writ  must  bo  directed  to  the  sheriff  of  the  parish  in  which 
the  seizure  is  to  be  made,  and  if  a  garnishee  residing  in  that  parish  is  to 
he  cited,  application,  in  my  opinion,  must  be  made  to  the  proper  court  of 
that  parish,  citation  in  garnishment  issued  by  that  court,  and  served  by 
the  sheriff  of  that  parish  holding  the  writ.  The  garnishee  should  file  his 
answers  in  that  court,  and  in  that  court  all  the  issues  and  controversy  be- 
tween the  seizing  creditor  and  garnishee  will  be  made  up  and  determined. 

The  creditor  will  proceed  against  his  debtor  in  the  court  having  juris- 
diction of  the  main  action,  the  suit  between  the  plaintiff  and  defendant ; 
and  when  he  has  obtained  judgment  the  court  of  the  domicile  of  the 
garnishee  will  pass  upon  garnishment  and  condemn  the  garnishee  to 
pay  if  his  answers  and  the  proceedings  in  garnishment  establish  his 
liability. 

In  many  cases  of  garnishment  there  are  serious  questions  to  be  de:er- 
mined  between  the  garnishee  and  the  seizing  creditor,  and  it  would  be 
verj'  inconvenient,  vexatious,  to  require  the  garnishee  to  go  out  of  his 
own  parish.  It  may  be  to  one  quite  distant,  to  litigate  these  questions.  In 
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this  very  caec  the  auswers  of  the  garnishees  disclose  the  fact  that  a 
transfer  had  been  made  by  the  defendant  and  ac?epted  long  before  the 
institution  of  the  suit.  These  answers  may  be  travei-sed,  and  it  will  be 
necessary  before  condemning  the  garnishees  to  show  a  state  of  fact  dif- 
ferent from  that  shown  by  the  answers,  to  attack  the  alleged  transfer 
and  to  show  that  it  did  not  place  the  right  attached  beyond  the  reach  of 
the  attachment.  This  would  compel  the  garnishees  to  go  out  of  their 
parish  to  litigate  these  issues,  and  w^ould  subject  them  to  all  the  incon- 
veniences which  the  law  has  sought  to  obviate  by  requiring  suits  and  pro- 
ceedings against  the  citizens  of  the  State  to  be  brought  and  prosecuted 
in  the  courts  of  the  parish  in  which  they  have  their  domicile. 

I  think  the  district  court  of  Lafourche  was  absolutely  without  juris- 
diction as  to  the  garnishees  residing  in  the  parish  of  Orleans,  and  that 
this  want  of  jurisdiction  ratione  personam  under  the  existing  law  may  be 
shown  at  any  time,  and  that  whenever  the  objection  is  made  it  is  equally 
as  fatal  as  the  w^aat  of  jurisdiction  ratione  materice. 


On  Application  for  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  interest  and  importance  in  practice  of  the  questions 
raised  in  this  case,  which  have  been  again  pressed  with  great  earnest- 
ness upon  the  attention  of  the  court  in  the  application  for  rehearing, 
have  induced  us  to  give  it  an  unusually  careful  consideration. 

It  is  urged  that  the  garnishee  domiciled  in  New  Orleans  can  not 
be  called  to  answer  before  the  district  court  of  Lafourche  parish,  the 
domicile  of  the  defendant,  LeBlane,  from  which  court  the  process  of 
garnishment  issued  in  obedience  to  the  prayer  of  the  original  petition  in 
the  cause.  It  is  also  argued  that  this  court  has  decided  that  a  garnishee 
under  process  issued  in  execution  of  judgment  must  be  cited  to  ap- 
pear and  answer  before  the  court  of  his  own  domicile,  which  alone  has 
jurisdiction  to  hear  and  adjudge  the  question  of  his  liability,  and  that 
there  is  no  reason  for  a  distinction  between  proceedings  in  garnishment 
befoi'e  and  afte?'  judgment. 

Were  this  suit  directly  and  mainly  against  the  garnishees  as  principal 
defendants,  the  question  as  to  exception  of  domicile  would  not  bear  dis- 
cussion, since  the  act  of  1861  and  the  decisions  under  it  and  the  general 
provisions  of  the  Code  of  Practice  in  regard  to  jurisdiction  ratloiie  per- 
sonce  within  the  exceptions  to  which,  enumerated  in  the  Ck)de,  we  are 
told  that  this  case  does  not  come.  In  support  of  this  view  we  are  re- 
ferred to  the  case  of  Delacroix  vs.  Hart,  Barrow,  garnishee,  24  An.  141, 
in  which  Chief  Justice  Ludeling,  the  organ  of  the  court,  said:  "  The  gar- 
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Dishment  process  is  certainly  a  suit;  there  must  bo  a  petition  and  cita- 
tion to  get  the  garnishee  before  the  court,  and  then  follows  a  judgment 
in  accordance  with  the  evidence."  This  case  was  one  of  garnishment 
nmkr  ji:Ti  facias  after,  judgment  had  terminated  the  snlt  between  the 
original  parties.  In  other  words,  like  the  case  oil  Alter  vs.  Picket*:,  re- 
ported in  the  same  volume,  and  the  third  Annual  case  referred  to,  it  was 
simply  a  matter  of  execution  of  judgment  already  obtained,  in  regard  to 
which  the  original  defendant  was  entitled  to  nothing  but  notice  of  seiz- 
ure, which  he  could  no  more  contest  than  he  could  that  of  tangible  prop- 
erty, and  where  neither  petition  nor  citation  w^ere  required  to  bo  served 
on  the  original  defendant.  In  the  case  of  Elder  vs.  Rogers,  11  An.  600, 
the  court  held,  Mr.  Justice  Spofford  being  the  organ,  that  the  judgment 
debtor  was  not  a  necessary  party,  and  refused  to  dismiss  the  appeal  on 
motion  of  the  garnishees,  for  want  of  citation,  to  him.  The  universal 
practice  in  garnishment  under  fieri  facias  has,  it  is  believed,  been  in  ac- 
cordance with  this  view,  and  it  would  seem  to  be  clear  that  such  is  the 
law  governing  this  as  any  other  mode  of  executing  judgments.  Judg- 
ment being  rendered,  the  contestatio  Uies  is  over.  You  can  no  longer 
after  judgment  make  the  garnishee  "  a  party  to  the  suit,"  as  expressly 
authorized  by  the  Code  of  Practice  (article  250)  **  at  any  time  before 
judgment^  all  that  can  be  done  is  to  seize  and  condemn,  in  the  hands  of 
the  garnishee,  the  debt  due  by  him  to  the  judgmect  debtor.  This  is 
done  by  fi^ri  facias  issued  to  and  executed  in  his  parish,  where  the  debt, 
the  thing  seized,  is  found,  and  there  is  no  reason  or  propriety  in  calling 
him  before  another  jurisdiction.  This  would  seem  to  furnish  a  very 
good  reason  for  distinction  between  proceedings  in  garnishment  before 
and  after  judgment.  In  the  former  case  the  original  debtor  is  a  neces- 
sary party,  without  judgment  first  against  whom  none  can  go  against 
the  garnishee;  in  the  latter  case  the  original  debtor  is  not  a  necessary 
party  to  what  Judge  Ludeiing  calls  "  the  suit "  between  the  plaintiff  and 
the  garnishee,  which  has  be^.n  held,  and  we  think  correctly,  to  be  gov- 
erned as  to  the  matter  of  jurisdiction  ratione  jyersonce  by  the  general 
provisions  as  to  domicile,  ^^cessante  ratione  cessa  ij)sa  lex'\  It  seems  to 
be  conceded  that  the  writ  of  attachment  may  lawfully  issue  from  the 
court  having  jurisdiction  ratione  personce  of  the  principal  debtor;  but  it 
13  said  that  the  proceedings  subsequent  to  seizure  in  the  hands  of  the 
garnishee  must  be  had  Jbefore  the  court  of  his  domicile,  and,  of  course^ 
must  await  judgment  against  the  defendant.  This  is  an  admission  that 
the  cause  is  the.  same,  as  the  attachment  is  but  process  in  the  cause. 
This  is  in  direct  contravention  of  article  ninety-four  of  the  Code  of  Prac- 
tiee,  wliicli  provides  that  "  tiiesam^  cause  can  not  be  brought  before  two 
83parate  courts,  tlu)ugh  theij  be  possessed  of  concurrent  jurisdiction,  ex- 
cept by  discontinuing  the  first  suit  brought  before  the  answer  is  filed,** 
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and  that  the  judge  before  whom  it  is  first  brought  shall  sustain  his 
jurisdiction,  and  the  defendant  may  have  the  cause  dismissed  by  the 
other  court  and  recover  costs. 

Again,  in  the  proceeding  by  attachment  and  garnishment  before  judg- 
ment the  principal  defendant  is  a  necessary  party,  who  is  entitled  to  con- 
test and  be  heard  at  every  stage  of  the  cause,  and,  besides  the  great  in- 
ODnvenience  and  expense  in  practice  of  this  course  of  proceeding,  we 
are  met  at  once  by  the  same  difficulty  of  jurisdiction  as  to  the  defend- 
ant which  is  here  set  up  by  the  garnishees  as  U>  themselves  and  without 
any  provision  of  law  to  warrant  it;  i.  e.,  you  must  require  the  deferdant 
to  appear  and  contest  before  the  court,  not  of  his  jurisdiction,  but  that 
of  the  garnishee.  The  difficulties  in  the  way  of  this  mode  of  proceed- 
ing are  apparent. 

In  Rochereau  vs.  Guidry,  24  An.  311,  the  court  below  held  that  it  had 
no  jurisdiction  of  the  defendant,  because  his  domicile  was  in  another 
.parish,  but  that  it  had  jurisdiction  of  the  thing  attached,  and  would  hold 
it  subject  to  the  order  of  the  court  having  jurisdiction  of  the  person  of 
the  defendant.  The  Supreme  Court  held  "  that  the  court  which  issued 
the  attachment  was  without  jurisdiction  to  grant  any  order  binding  on 
the  defendant,  because  his  domicile  was  in  another  parish,  and  that  the 
attachment,  being  merely  a  consei*vatory  remedy,  should  have  been  is- 
sued by  the  court  having  jurisdiction  of  the  case." 

In  Gay  vs.  Eaton  &  Barstow,  27  An.  166,  the  court  says  :  "  A  court 
which  can  not  determine  whether  or  not  a  debt  exists  can  not  pass  on  the 
question  of  privilege  "  to  secure  its  payment.  This  mode  of  proceeding 
must  be  discarded.  Now,  there  are  many  cases  in  which  persons  other 
than  the  plaintiff  and  defendant  are  parties  to  a  suit  "  only  incidentally 
and  subsidiarily."  C.  P.,  article  101.  Such  are  garnishees  under  attach- 
ment against  a  debtor  who  has  a  domicile  in  the  State  where  the  law 
requires  that  suit  against  him  shall  be  brought  The  exceptions  enu- 
merated in  article  163,  Code  of  Practice,  relate  only  to  original  or 
rather  principal  defendants  and  to  jurisdiction  in  the  bringing  of  ordi- 
nary suits  against  them.  The  fact  that  garnishees  are  not  among  the 
exceptions  enumerated  in  that  article  proves  nothing.  They  come  within 
other  provisions  of  the  law,  and  are  treated  of  in  a  different  section  of 
the  Code  of  Practice,  under  the  head  of  "  attachment  in  the  hands  of 
third  persons."  In  Williams  vs.  Kimball,  8  N.  S.  353,  the  court  held  that 
"an  attachment,  like  all  other  conservatory  acts,  is  not,  when  the  defend- 
ant is  personally  cited,  a  mode  of  bringing  suit,  but  a  remedy  or  ind' 
dent  Wfiich  may  precede,  accompany,  or  be  subsequent  to  the  action.  In 
the  language  of  the  Code,  "  it  may  accompany  a  demand  or  give  effect 
to  a  suit  which  the  plaintiff  has  brought  or  intends  to  bring." 

In  Favrot  vs.  Delle  Plane,  4  An.  586,  the  8  N.  S.  case  is  reviewed  and 
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expressly  re-afflrmed,  and  the  court  says:  "  Viewed  in  the  light  of  a 
cDDSorvatory  measure  incident  to  the  main  action,  there  seems  no  reason 
why  the  jurisdiction  of  the  court  for  the  purposes  of  attachment  where 
the  debtor  is  personally  cited  should  be  confined  within  its  territorial 
Umits," 

It  has  often  been  adjudged  in  other  classes  of  cases,  and  the  principle 
is  universally  recognized,  that  courts  which  have  jurisdiction  of  a  cause 
of  the  main  action  have,  ex  necessitate,  jurisdiction  of  all  its  incidents; 
80  it  was  held  under  the  old  parish-judge  system  in  regard  to  the  power 
of  the  parish  courts  to  adjudicate  incidentally  upon  land  titles. 

It  is  noticeable  that  all  the  provisions  of  the  Code  of  Practice  of  Lou- 
isiana  on  the  subject  of  attachment  are  under  the  head  of  "  attachment 
\n  the  hands  of  third  persons,'^  the  very  definition  of  attachment  em- 
braces that  language.  C.  P.  239.  The  plain  and  positive  provisions  of 
the  Code  of  Practice  under  that  head  would  seem  to  settle  the  question 
of  jurisdiction  as  to  garnishees  under  attachment  beyond  dispute,  audit 
would  almost  seem  strange  that  doubt  could  ever  have  existed.  Being 
specific  provisions  on  the  subject  of  attachment,  they  must  of  course 
control  more  general  provisions  of  the  law.  By  article  246  if  a 
creditor  know  or  suspect  that  a  third  person  has  in  his  possession  prop- 
erty of  the  defendant,  or  is  indebted  to  him,  "he  may  make  such  a  person 
a  party  to  the  suit'*  by  having  him  cited  to  declare  on  oath  what  prop- 
erty of  the  defendant  lie  has  in  his  possession,  or  in  what  sum  he  in 
indebted  to  the  defendant,  and  says  **  the  person  thus  made  a  party  to 
the  suit  is  termed  the  garnishee."  Article  250  reads:  "A  garnishee  may 
be  made  a  party  to  the  suit  and  be  cited  to  answer  interrogatories  on  facts 
and  articles,  either  by  praying  to  that  effect  hi  the  original  petition  or  by 
a  supplemental  petition  filed  at  any  stage  of  the  suit  ^^rerioiw  to  render- 
ing the  judgment.'*  Article  251  provides  for  citation  to  the  person  thus 
"  made  party  to  the  suit"  Article  252  provides,  "if  there  be  a  garnishee 
made  party  to  the  suit,  the  clerk  must  deliver  or  send  to  the  sherifif  a 
copy  of  the  petition  and  of  the  interrogatories  annexed  to  it,  if  there  be 
such,  with  a  summons  directed  to  such  garnishee  to  answer  the  same 
within  the  delay  given  in  ordinary  suits."  What  power  or  duty  has  the 
clerk  of  one  court  to  summon  a  person  before  another,  or  what  power 
or  duty  has  the  judge  of  one  court  to  order  or  cause  the  issuance  from 
his  court  of  a  summons  to  answer  before  another?  How  is  the  judge 
who  orders  the  attachment  to  render  proper  or  effective  judgment,  unless 
the  garnishee  and  his  answers  are  before  him  ?  How  can  he  pass  upon 
any  contests  of  claim  or  privilege  which  may  arise  in  the  cause,  either  by 
intention  or  otherwise,  unless  the  subject  of  contest  is  before  him  ?  and 
we  have  seen  that  no  other  court  can  (Gay  vs.  Eaton).  Article  256  of 
the  Code  of  Practice  speaks  of  the  garnishee  as  a  "  party  to  the  suit." 
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Article  262  requires  "  the  garnishee  who  has  been  cited  in  a  suit  to  put 
in  his  answer  within  the  usual  delay,"  and  by  article  263  if  the  gar- 
nishee refuse  or  neglect  to  answer  the  interrogatories  put  to  him  within 
the  delay  of  the  law,  judgment  shall  be  rendered  against  him  for  the 
amount  claimed,  with  interest  and  costs.  C.  P.,  article  248,  authorizes 
the  creditor,  on  proper  affidavit,  to  have  the  garnishee  arrested  who  is 
about  to  depart  from  the  State  without  ha^^ng  filed  his  answer.  The 
next  article,  249,  provides  for  his  being  discharged  from  arrest  either  by 
giving  security  or  by  answering  in  the  presence  of  the  court  the  interrog- 
atories propounded  to  him,  "  and  filing  such  answer  in  the  office  of  the 
clerk  of  the  court." 

We  thus  see  that  the  garnishee  is  directly  made  a  party  to  the  suit, 
and  may  be  so  made  either  by  th^  original  petition  or  by  a  supplemental 
petition;  that  he  is  spoken  of  as  "a  party  to  the  suit,"  "In  totidem 
verbis,''  in  no  less  than  five  articles  of  the  Code  of  Practice,  and  so 
treated  of  in  several  others;  that  he  may  be  cited  or  summoned  to  an- 
swer by  a  judge  and  clerk  of  a  court,  who,  according  to  the  garnishee  in 
the  case  at  bar,  has  no  jurisdiction  over  him:  that  he  may  be  arrested 
and  judgment  given  condemning  him  in  case  of  failure  or  refusal  to  an- 
swer; and  yet  the  court  which  has  all  these  powers,  the  court  which 
alone  has  jurisdiction  of  the  principal  defendant,  of  the  main  action,  has 
no  jurisdiction  over  one  expressly  near  a  party  to  the  suit;  a  judge  may 
have  jurisdiction  and  sole  jurisdiction  of  a  suit,  and  yet  no  jurisdiction 
of  a  party  to  it !  If  no  judgment  can  be  rendered  by  him  against  the 
garnishee,  how  will  he  cease  to  be  a  party  ?  You  may  make  parties  to  a 
suit  for  no  object  or  purpose,  for,  according  to  the  argument,  the  court 
in  which  they  are  made  parties  can  render  no  judgment  affecting  them. 

Is  not  this  a  redactio  ad  absurdum  which  demonstrates  the  unsound- 
ness of  the  ai^ument  against  jurisdiction  ?  I  was  not  present,  and  took 
no  part  in  the  decree  in  this  case,  but  now  express  my  concurrence  in  it. 

After  a  careful  examination  of  the  arguments  and  authorities  cited  in 
the  application  for  rehearing,  and  for  the  reasons  given  herein  and  in 
the  opinions  of  the  majority  of  the  court,  the  rehearing  asked  for  is  re- 
fused. 
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No.  6317. 
Joseph  Jouet  vs.  Mrs.  E.  F.  Mortimer. 

The  signing  by  the  sheriff  (or  his  deputy)  of  the  notice  of  demand  made  on  the  de- 
fendant in  executory  proceedings,  is  an  irregularity  which  can  only  be  availed  of 
by  the  defendant,  by  pleading  it  be/ore  the  sale  of  the  mortgaged  property. 

The  notice  of  the  sale,  in  executory  proceedings,  need  only  be  published  three  tlm« 
during  the  thirty  days  delay. 
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The  beneflt  of  the  appraisoment  of  his  property,  may  be  legally  waived  by  the  mort- 

gttge  debtor. 
The  validity  of  a  shoriiTs  deed  is  not  affected  by  the  fact  that  the  accrued  taxes  on 

the  property  conveyed  by  the  deed,  had  not  been  paid. 
The  nullity  of  a  judgment,  or  of  a  judicial  sale,  can  only  be  demanded  by  one.  who 

has  used  due  diligence  to  prevent,  what  he  seeks  to  annul. 
The  adjudication  of  the  property  by  the  sheriflf,  anVl  the  payment  of  the  price  invest 

the  purchaser  with  the  lei;al  title.    The  deed  of  the  sheriff  is  merely  evidence  of 

the  fact. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orieans.    Lynch  y 

A  J. 

Sambola  &  Diicros,  for  plaintiff  and  appellant. 

J.  L.  Tissotf  for  defendant. 

The  opinion  of  the  court;  was  delivered  by 

DeBlanc,  J.  More  than  eight  years  ago,  on  the  eighth  of  March,  1869, 
Joseph  Jouet,  the  plaintiff,  appeared  before  a  notary  public  of  this  city 
and  acknowledged  that  he  was  indebted  unto  Louis  Florval  Givins  in 
the  sunoi  of  five  thousand  dollars,  for  which  he  delivered  three  notes 
drawn  by  him  to  his  own  order  and  by  him  indorsed,  two,  each  for  two 
thousand  dollars,  the  other  for  one  thousand  dollars,  payable  on  the 
eighth  of  March,  1870. 

To  secure  the  payment  of  these  notes,  the  interest  thereon  stipulated, 
and,  in  case  of  a  suit  thereon,  the  attorney's  fees,  Jouet  gave  a  mort- 
gage on  a  lot  of  ground  and  the  improvements  attached  to  the  same. 
In  that  act  he  waived  his  right  to  have  said  property  appraised,  if  seized 
to  satisfy  the  aforesaid  notes  and  mortgage. 

Two  of  the  notes  then  drawn,  indorsed,  and  delivered  by  plaintiff 
passed  into  the  hands  of  Mrs.  Mortimer.  She  was  certainly  not  a  hard 
creditor,  for  she  proceeded  against  plaintiff  only  when  there  was  no 
hope  that  he  would  comply  with  his  obligations. 

On  the  twenty-second  day  of  May,  1874,  more  than  four  years  after 
the  maturity  of  the  notes — ^tired,  as  she  was,  of  promises  often  made 
and  as  often  violated — she  applied  for  the  seizure  and  sale  of  the  mort- 
gaged property.  The  order  was  granted,  the  property  seized,  advertised 
for  sale,  and,  on  the  sixth  of  July,  1874,  adjudicated  to  her  for  thre(^ 
thousand  four  hundred  dollars. 

After  that  sale,  plaintifif  asked  Mr.  Tissot  to  rent  said  property  for 
hirti  from  Mrs.  Mortimer,  or  Charles  Lafltte,  her  agent;  that  he  would 
pay  twenty-five  dollars  a  month  for  the  portion  occupied  by  him.  Mr. 
Tissot  complied  with  his  request,  but  those  parties  declined  renting  to 
him.  He  then  threatened  to  go  into  bankruptcy,  and  executed  his  threat. 

On  the  eleventh  of  September,  1874,  more  than  two  months  after  the 
property  had  been  adjudicated  to  Mrs.  Mortimer,  plaintiff  sued  out  an 
injunction,  in  which  he  prays  — 
First— That  the  sheriff  of  the  parish  of  Orleans  and  Mrs.  Mortimer  be 
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prohibited  from  molesting  or  interfering  with  the  possession  of  the 
property  adjudicated  by  the  former  to  tiie  latter  on  the  sixth  of  July, 
1874. 

Second — That  said  sheriff  be  prohibited  from  making, out  or  com- 
pleting defendant's  title  to  said  property. 

Third — Tliat  the  adjudication  of  the  sixth  of  July,  1874,  from  the 
sheriff  to  Mrs.  Mortimer  be  avoided  and  annulled,  and  she  condemned 
to  pay  to  plaintiff,  as  damages,  the  sum  of  one  thousand  dollars. 

That  injunction  is  based  on  the  grounds  — 

First — That  Mrs.  Mortimer  had  agreed  to  sjaspend  her  execution 
against  him,  and  to  allow  him  one  additional  year,  or  so  much  tinje  a& 
might  suit  him,  to  pay  the  notes  sued  upon,  on  condition  that  he  should 
satisfy  the  taxes  due  on  the  property  and  the  necessary  interest  for  that 
purpose. 

Second — That  defendant  violated  her  promise,  deceived  him,  had  the 
property  sold  in  disregard  of  their  agreement,  and  should  not  be  per- 
mitted to  so  take  advantage  of  her  own  wrong  and  profit  by  the  fright- 
ful sacrifice  of  his  residence. 

Third — Thit  the  notice  of  demand  served  upon  him  is  informal,  not . 
having  been  signed  by  the  clerk  of  the  district  court 

Fourth — That  instead  of.  being  advertised  once  a  week,  as  required  . 
by  law,  the  sale  of  said  property  was  advertised  only  three  times  in  the 
official  paper.  , 

Fifth — That  said  property  was  offered  for  sale  and  sold  without  being  . 
appraised. 

Sixth — That  the  State,  parish,  and  municipal  taxes  due  on  the  lot  of 
ground  and  improvements  so  adjudicated  have  not  been  paid. 

First — Defendant  has  signally  failed  to  prove  any  agreement  on  the 
part  of  Mrs.  Mortimer  to  suspend  her  execution,  or  extend,  as  by  him 
alleged,  the  long-sinco  expired  term  of  his  obligations.  Placed  on  the 
stand  as  a  witness  in  his  own  behalf,  he  said:  "  I  was  not  present  at  the 
sale  of  my  property,  and  was  very  much  astonished  to  learn  that  it  had 
been  sold.  After  I  received  notice  of  her  judgment,  I  gaw  Mrs.  Morti- 
mer; she  told  me  that  if  I  could  pay  the  interest  and  a  part  of  the  taxes 
she  would  do  aU  in  her  power  to  extend  the  time.  I  then  offered  the 
rent  which  would  be  due  at  the  end  of  the  month  by  two  of  my  tenants; 
that  was  forty  dollars.  Mrs.  Mortimer  gave  me  no  answer,  but  she  was 
pleased  with  the  arrangement,  and  invited  me  to  go  and  see  Mr.  Tisaot, 
her  attorney.  I  did.  He  told  me  to  settle  my  taxes,  and  he  wou*d  give  me 
as  much  time  as  I  required  to  pay  the  interest.  I  was  satisfied  that  the 
matter  was  entirely  settled.  I  looked  in  the  paper  to  find  out  whether 
my  property  was  advertised  for  sale.  It  was  not.  There  remained  due 
of  the  interest,  which  was  payable  in  advance,  two  hundred  dollars;  fcr 
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that  I  offered  Mrs.  Mortimer  the  monthly  rent  of  forty  dollars.  I  did 
not  waive,  as  I  know,  my  right  to  have  the  property  appraised.  The 
property,  when  sold,  was  worth  eight  thousand  dollars,  and  mortgaged 
for  six  thousand  dollars.*' 

Cross-examined,  he  said:  "The  conversation  between  me  and  Mrs. 
Mortimer  took  place  a  few  days  after  or  the  day  after  I  saw  in  the  paper 
the  advertisement  that  my  property  was  to  be  sold,  and  again  a  few. 
days  later.  This  was  between  the  first  and  tenth  of  May.  I  was  in  the 
way  to  collect  money  to  pay  the  taxes,  and  I  could,  but  did  not,  pay 
them." 

Mrs.  Mortimer  testified  in  substance  as  follows:  "  Plaintiff  came  to 
my  house  to  ask  me  to  stop  the  sale  and  grant  him  time  to  pay  my 
notes.  I  told  him  I  had  waited  long  enough  and  could  not  wait 
any  longer.  I  think  it  was  in  June  tliat  Mr.  Jouet  called;  his  property 
was. then  under  seizure.  I  told  him  I  would  listen  to  him  after  he  had 
paid  all  the  back  taxes,  back  interest,  and  one  of  the  notes.  Mr.  Buis-  • 
son  was  then  present." 

Mr.  E.  Buisson  fully  corroborates  Mrs.  Mortimer's  declaration.  In 
addition  to  it,  he  said:  "When  Jouet  offered  a  certain  amount  on  the 
interest  due,  that  lady  exclaimed:  *Why,  the  first  time  you  offered 
me  more  than  that.*  He  replied,  *1  did;  I  had  it  then;  I  have  it  not  to- 
dav.' " 

Plaintiff's  own  declaration  does  not  establish  that  Mrs.  Mortimer 
agreed  to  suspend  her  exe<'ution  and  postpone  the  payment  of  the  note 
8be  held,  but  it  does  establish  that  if,  as  pretended,  she  made  a  proposi- 
tion to  plaintiff,  or  he  to  her,  he  has  not  complied  with  any  of  the  con- 
ilitions  fixed  or  accepted  by  them.  He  has  paid  neither  tne  interest  nor 
the  taxes. 

Second— The  charge  that  Mrs.  Mortimer  has  broken  her  agreement, 
deceived  plaintiff,  and  that  she  should  not  be  pennitted  to  take  advan- 
tage of  her  own  wrong,  and  profit  by  the  frightful  sacrifice  of  his  prop- 
erty, is  as  imfounded  as  the  first.  She  was  guilty  of  no  wrong,  resorted 
to  no  deceit,  pursued  the  course  indicated  by  law,  purchased  at  public 
auction  property  on  which  she  had  a  mortgage,  and  for  that  property 
paid  a  pric»e  equal  to  its  value.  That  is  sworn  to  by  Messrs.  Charles 
Lafitte  and  E.  W.  Murphy,  two  disinterested  witnesses. 

Third— The  third  ground  urged  by  plaintiff  to  annul  the  sale  to  Mrs. 
Mortimer  is  that  it  was  a  deputy  sheriff  who  signed  the  notice  of  demand 
served  upon  him.  This,  as  we  have  already  decided,  constitutes  an  ir- 
regularity. That  notice  should  have  been  given  by  the  clerk  of  the  court 
or  one  of  his  deputies.  But  is  it  one  of  those  irregularities  which  can  be 
complamed  of  more  than  two  months  after  the  sale  ?  Could  plaintiff 
fold  liis  arms,  wait  until  the  purchaser  had  paid  taxes  amounting  to 
U 
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hundreds  of  dollars,  and  then,  without  tendering  back  any  fraction  of 
these  taxes,  assail  the  purchaser's  title?    In  our  opinion  he  could  not.' 

Fourth — As  to  the  advertisement  of  the  sale,  what  fact  is  disclosed  by 
the  evidence  ?  De  Armas,  deputy  sherilT,  said :  "  The  notice  of  the  sale 
was  published  three  times  in  the  official  paper,  from  the  second  of  June 
to  the  sixth  of  July.  This  for  thirty-fivo  years  has  been  the  custom  in 
the  office  of  the  sherifif  of  the  parish  of  Orleans/' 

TVliat  does  the  law  provide  ?  "  The  sale  of  immovables  shall  be  made 
thirty  days  after  the  first  notice  given  of  the  same."  C.  P.  670,  In  this 
case  the  notice  was  published  during  the  prescribed  delay.  Plaintiff  read 
the  first  advertisement.  He  knew  that  an  execution  had  been  issued ; 
that  under  it  his  <  property  had  been  seized  ;  notice  of  said  seizure  was 
served  on  him  ;  he  knew  that  said  execution  had  not  been  returned ;  and 
though  he  may  have  imagined  that  these  proceedings  had  hern  sus- 
I)ended,  ho  had  no  reason,  not  even  a  pretense,  to  so  imagine,  and  had 
every  reason  to  believe  exactly  the  reverse. 

The  articles  of  the  Civil  Code  relied  upon  by  plaintiff's  counsel  have 
reference  to  the  notice  to  be  given  of  an  application  for  the*  ouratorehip 
of  a  vacant  estate,  and  of  sales  of  property  belonging  to  successions. 

Fifth— On  the  trial  plaintiff  was  asked  :  "  Have  you  ever  waived  your 
right  to  have  the  property  appraised  ?"  He  answered  "  No,  not  as  I 
know."  This  answer  contradicts  the  declaration  made  by  him  in  the  act 
of  mortgage,  and  which  we  here  transoribc :  "The  said  mortgager  ex- 
ju'CFsly  dispenses  with  all  and  every  appraisenient  of  the  property, 
waives  and  renounces  the  benefit  of  appraisement,  and  of  all  laws  or  parts 
of  laws  relative  to  th(»  iipi)raisement  of  movable  or  immovable  effects 
seized  and  sold  under  executory  or  other  legal  process." 

In  the  nineteenth  Annual,  page  eighty-nine,  the  court  said  :  "  Th<»  only 
question  presented  in  tliis  appeal  is  whether  the  clause  in  thetict  of  mort- 
gage, dispensing  with  the  appraisement  of  the  property,  is  valid  in  law. 
The  same  point  was  presented  in  the  case  of  Broadwell  vs.  lioclriguez, 
and,  after  full  discussion  by  counsel,  and  mature  deliberation  by  the 
court,  it  was  held  that  such  a  claim  is  legal  and  valid,  and  we  find  no 
reason  to  change  our  opinion."    19  An.  p.  89;  18  An.  p.  68. 

Sixth — The  law  provides  that  "  the  sheriff  of  the  parish  of  Orleans 
shall  not  pass  or  exei'uto  any  act  for  the  sale  of  any  real  estat9  unless 
the  taxes  due  on  the  same  be  first  paid.  If  he  does,  he  shall  be  fined." 
This  provision  only  enlarges  the  legislation  which  existed  on  the  same 
subjei^t,  and  which  required  every  notary,  before  passing  an  act  of  sale, 
mortgage,  or  donation,  to  obtain  from  the  recorder  of  mortgages  a  cer- 
tificate sho>ving  the  rights  existing  against  the  property,  and  to  mention 
those  rights  in  his  act. 

Th**  law,  however,  does  not  pronounce  the  nuUity  of  any  contract  evi- 
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denced  by  an  act  passed  in  derogation  of  those  enactments,  and,  more 
particularly,  of  an  adjudication  of  propertj^  sold  under  execution,  for  the 
sheriff  can  not  tell  the  purchaser,  "  You  are  the  last  bidder ;  come  for- 
wanl  and  pay  the  taxes,  or  else  I  shall  withhold  the  adjudication."  Ho 
is  bound  to  first  adjudicate,  and  may  suspend  the  completion,  not  of  the 
title,  but  of  the  evidence  of  the  title.  Is  this  any  concern  of  plaintifiTs  ? 
Not  only  he  does  not  pay  his  creditor,  not  only  ho  compels  that  creditor 
to  pay  the  taxes  for  which  he  is  liable,  but  he  assumes  the  right  to  oppose 
the  execution  of  a  deed  from  the  sheriff  to  defendant  until  she  satisfies  a 
claim  due  by  him  to  the  State.  Had  the  sheriff  been  disposed  to  disre- 
gard the  law,  tho  collector  and  not  the  delinquent  taxpayer  eoidd  have 
properly  interfered. 

TV>  adhere  to  the  doctrine  that  in  forced  alienations  of  property  the 
law  must  be  strictly  complied  with  to  give  validity  to  those  alienations  ; 
but  many  of  the  irregularities  which  may  be  relied  upon  to  retard  a  sale 
can  not  be  succeasfully  urged  to  annul  it ;  otherwise,  as  said  by  Mr.  Jus- 
tice Martin,  in  the  case  of  Grant  &  Olden  against  Walden,  "the  flood- 
gates of  litigation  would  be  uplifted,  cupidity  would  beinvited  to  repeated 
attacks,  and  the  people  wo^ild  feel  alarmed  and  insecure  at  the  preca- 
riousnoss  of  judicial  sales."  Tho  law  has  nearly  lost  its  authority  ;  the 
current  of  justice  is  nearly  checked  ;  and,  howsoever  disposed  we  are  to 
respwt  and  cause  to  be  respecte:!  the  forms  prescribed  by  law,  we  con- 
sider it  as  tho  first  duty  of  a  court  to  discoiu'age  the  reckless,  the  ille- 
fijtimate  litigation  which — in  our  State — has  rendered  so  difficult,  so  oner- 
ous, the  exercise  of  th(^  most  indisi)uta.ble  rights. 

In  tho  cases  citoi  by  appellant's  counsel  we  have  found  in  one  that  the 
notice  of  demand  was  served  on  defendant's  counsel,  after  the  seizure, 
that  the  n'^)tes  dex'laroJ  upon  were  proscribed ;  in  the  others  that  the 
judgment  under  which  the  sale  was  made  had  not  been  introduced  in 
evidence,  that  there  had  been  no  appraisenu^nt  made  of  the  property, 
that  the  siiln  had  not  bei»n  advertised  during  thirty  days,  or  that  a  sale 
had  taken  place  when  no  seizure  had  been  executed.  It  is  evident  that 
under  such  loose  and  defective  proceedings  no  title  was  or  could  have 
been  divested. 

In  the  assailed  proceedings  there  was  but  one  informality  ;  instead  of 
being  signed  by  the  clerk,  the  notice  of  demand  was  signed  and  served 
by  a  deputy  sheriff.  Though  informal,  that  previous  demand  was  made. 
The  debtor  might  have  then  and  on  that  ground  enjoined  the  execution. 
He  did  not  do  it,  allowed  the  sale  to  be  advertised,  the  property  to  be 
sold,  after  it  was  sold  offered  to  rent  It  from  the  purchaser,  and,  sixty- 
four  days  after,  filed  an  action  to  annid  it.  His  only  object  was  tj  obtain 
<Hay ;  he  must  be  satisfied. 

In  opposition  to  plaintiffs  authorities,  as  a  bar  to  his  pretensions,  there 
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is  a  long  list  of  decisions  which  command  that  no  judicial  sales  shall  be 
disturbed,  unless  by  one  who  has  the  right  to  rescind  or  annul  them,  by 
oife  who  can  show  injury  to  himself  or  an  advantage  to  be  gained  by 
the  cancellation  of  the  sale. 

The  original  plaintiff  is  now  an  adjudged  bankrupt,  represented  by  an 
assignee.  The  latter  appeared  in  the  State  court,  averred  that  it  had 
lost  its  jurisdiction,  and  prayed  for  a  transfer  of  this  case  to  the  Federal 
court.  His  application  was  denied ;  he  excepted  ;  but  as  he  has  not 
urged  we  presiune  he  has  abandoned  his  exception.  From  the  judgment 
dissolving  the  injunction  he  has  appecded. 

In  this  case  the  order  of  seizure  and  sale  was  not,  could  not,  be 
reached  by  plain tifif's  injunction.  Were'we  to  annid  the  sale,  that  order 
woidd  stand  unaffected  by  our  decree,  and  we  would  have  but  assisted 
plaintiff  in  harassing  his  creditor.  Of  ten  debtors  who  take  the  benefit 
of  the  bankrupt  act,  five  at  least  drag  their  creditore  in  the  Federal  coiut, 
to  gratify  their  spite,  to  harass  the  creditor. 

In  regard  to  those  who  seek  the  nullity  of  judgments,  what  is  the  rule? 
It  must  appear  that  they  have  conformed  to  those  essential  requirements 
which  equity  exacts  from  litigants  who  invoke  its  did.  They  must  have 
used  all  reasonable  diligence,  and  not  neglected  to  use  such  means  a» 
they  possessed  to  prevent  the  evil  of  wliich  they  complain.  Are  judicial 
sales  exempted  from  the  operation  of  that  rule  ?  They  are  not.  18  An.  497. 

Immediately  after  the  sale  from  the  sheriff  to  Mrs.  Mortimer,  plaintiff 
applied  to  her  to  rent  the  portion  of  the  premises  which  he  then  occupied,, 
and  which  we  presume  he  continues  to  occupy.  Does  not  that  application 
constitute  a  ratification?  Is  it  less  than  a  recognition  of  her  title?  It 
may  be  said  that  this  is  not  sufficient  to  validate  an  invalid  title ;  that  as 
to  immovables  the  e^'idence  of  the  ratification  should  be  reduced  to- 
writing. 

In  the  eighth  volume  of  his  Commentaries,  under  No.  491,  Toulier 
mentions  two  sorts  of  ratifications,  the  second  of  which  is  :  "  Celle  par 
laquelle  nous  approuvons  un  contrat  ou  autre  acto  auquel  nous  avons 
concouru,  ou  auquel  nous  avons  ete  appelles,  mais  qui  etait  susceptible 
d'etre  attaque  pour  des  vices  n'els  ou  apparents,  de  nature  a  en  faire 
prononcer  la  nullity  ou  rescision."  This  last  sort  of  ratification  is  that 
provided  for  in  our  Code,  and  in  one,  as  well  as  the  others,  *'  pent  etre^ 
faite  expressement  ou  tacitemcnt,  verbalement,  par  ecrit,  ou  par  des  actes 
qui  manifestent  clairement  notre  volonte,  parfois  meme  par  le  silence." 

Several  instances  of  express  imd  tacit  ratification  are  found  in  cur  juris- 
prudence, in  which  this  court,  in  accordance  with  the  principles  recog- 
nized by  Toulier,  has  uniformly  decided  that  an  act  may  be  approved  by 
implied  or  tacit  ratification,  though  null  and  void  ab  initio.  10  M.  526; 
7  L.  R.  17;  4  R  R.  134. 
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Out  of  the  price  cf  the  property  adjudicated  to  her,  or  out  of  her 
funds,  and  because  of  tliat  adjudication,  Mra.  Mortimer  has  paid  a  con- 
siderable amount  of  taxes  due  by  plaintiff.  Besides,  in  spite  of  the  sale 
from  the  sheriff  to  her,  and  since  that  sale,  plaintiff  has  had  possession 
of  the  property  in  dispute.  Can  we,  in  presence  of  these  facts,  annul  the 
defendant's  title  and  legitimate  plaintiiTs  possession  ? 
'  On  several  occasions  this  court  said,  in  substance:  "  Nothing  could 
be  more  unjust  than  to  permit  a  debtor  to  recover  back  his  property, 
because  the  sale  is  irregular,  and  yet  allow  him  to  profit  by  that  irregu- 
lar sale,  to  discharge  his  debt.  11  M.  R.  615;  3  N.  S.  466;  4  L.  198;  19  L. 
283;  2  R.  R.  180;  5  R.  R.  65;  6  R.  R.  450;  21  An.  425. 

In  5  An.  584  this  court  said:  "We  are  of  the  opinion  that  the  judg- 
ment, execution,  and  sheriff's  return  showing  the  adjudication  are  suffi- 
cient to  prove  the  sale,  without  the  deed.  The  adjudication  and  paj'- 
ment  of  the  price  are  now,  by  express  provisions  of  the  Code  of  Practice, 
sufficient  to  transfer  the  property.  The  sheriffs  deed  is  an  additional 
muniment  of  title  to  the  purchaser,  but  the  defendant's  rights  were 
entirely  divested  by  the  judgment,  the  execution,  and  adjudication. 

"When  we  consider  that,  at  the  date  of  the  sheriff's  sale,  the  acknowl- 
edged  mortgage  and  the  taxes  affecting  said  property  amounted,  includ- 
ing interest,  to  about  eight  thousand  dollars;  when  we  consider  that 
said  property  is  worth  but  thirty-four  hundred  dollars,  the  price  which 
Mrs.  Mortimer  paid  for  it;  that  since  the  sale  plaintiff,  though  enjoying 
possession  of  the  property,  has  allowed  it  to  be  offered  for  sale  for  taxes, 
and  that  defendant's  agent  has  again  been  compelled  to  pay  that  tax; 
that  even  if  we  were  to  annul  the  sheriflTs  sale  no  possible  advantage* 
could  thereby  accrue  to  plaintiff  or  his  creditors;  and  that,  under  all 
c»ircumstances,  the  property  itself  or  its  price  would  inevitably  return  to 
Mrs.  Mortimer  and  the  holder  of  the  other  note  of  the  eighth  of  March, 
1869,  we  can  but  conclude  that  it  would  be  as  gross  as  frivolous  an  in- 
justice to  prolong  a  litigation  as  fruitless  to  the  debtor  as  expensive  to 
the  creditor. 
There  is  no  reason  to  disturb  the  judgment  of  the  lower  court. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  said  judgment  be 
and  it  is  hereby  affirmed  at  the  costs  of  plaintiff. 

No.  6548. 

20    9IS 
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A  joinder  of  the  wife  will  be  treated  as  mere  surplusage.  ~        -_ 
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In  a  suit  for  damages  ou  account  of  a  trespass  the  trouble  and  expense  the  plaintiff 
has  been  illosfally  put  to  are  to  be  considfrod  In  estimating  the  damages.  At- 
torney's fees  are  a  part  of  such  expense,  and  may  be  proved,  even  when  they  have 
not  been  spociAcally  alleged. 

Tho  attempt  of  a  lessee,  or  his  vondee.  to  forcibly  remove  from  the  leased  premises, 
property  subject  to  the  lessor's  privilege,  is  a  trespass,  sounding  in  damages. 

An  irregularity  in  the  method  of  returning  a  verdict  by  a  jury,  which  docs  not  in- 
jure any  of  the  parties,  will  not  vitiate  the  verdict. 

A  PPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
l\.  0?*sl)orn,J,    Trial  by  jury. 
K  J.  Bowman  J  for  plaintiflDs. 

Robert  P.  Hunter,  for  defendants. 

The  opinion  of  the  (jourt  was  delivereil  by 

Marr,  J.  This  is  an  action  by  husband  and  wife  to  recover  damagpes 
for  alleged  wi'ongs  to  person  and  to  property. 

The  petition  charges  substantially,  that  on  the  sixteenth  of  Februarj',. 
1876,  the  defendants  came  to  the  gin  on  the  premises  of  petitioners  and 
forcibly  and  violently  took  and  carried  away  seven  bales  of  cotton,  be- 
longing to  the  wife  and  in  her  possession  at  the  time.  That  this  cotton 
was  raised  on  the  plantation  of  the  wife  by  one  of  the  defendants, 
Joseph  D.  Bass,  who  was  indebted  to  her  in  the  sum  of  six  hundred  and 
twenty  dollars  for  rent,  and  left  with  her  this  cotton,  on  which  she  had 
the  lessor's  lien  and  privilege. 

That  defendants  came  to  the  ghi  with  two  wagons,  and  one  of  the  num- 
ber threatened  to  kill  Silas  H.  Cooper,  the  husband,  who  r*  sisted  the 
taking  of  the  cotton  by  them;  that  one  of  them  shot  at  and  assaulted 
him,  and  two  others  of  them  held  him  while  tae  others  took  pcsseesion 
by  force  and  violence,  placed  the  cotton  on  the  wagons,  and  carried  away 
and  converted  it  to  their  own  use. 

That  the  cotton  was  worth  fifty  dollars  a  bale;  and  that  petiticnera, 
by  the  violent  invasion  of  tlie  premises,  and  the  disturbance  of  their 
peace  and  security,  as  well  as  by  the  assaulting  of  the  husband  and  the 
lawleas  deprivation  of  their  property,  have  been  damaged  in  the  sura  of 
six  thousand  dollars,  for  which  they  pray  judgment  against  defendants 
}n  soUdo, 

Defendants  excepted  on  the  grounds— that  the  petition  discloses  no 
(^ause  of  action;  that  it  is  too  vague  and  indefinite;  that  there  is  a  mis- 
joinder of  parties;  and  that  defendants  can  be  brought  into  court  cnly 
by  separate  suits  against  each  individually. 

These  exceptions  are  sunply  frivolous.    The  petitioner  charges  with 
sufficient  distinctness  and  cleaniess  such  wrongs,  both  to  peraon  and 
property,  as  form  the  basis  of  civil  actions  for  reparation  in  damages,, 
and  of  public  prosecutions  for  the  insult  and  injuiy  to  the  peace  and 
dignity  of  the  State  under  all  civilizKl  governments. 

The  word  "jointly  "  was  used  improperly  in  the  English  text  of  article- 
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2304  of  the  Civil  Code  by  mistranslation  of  the  corresponding  word, 
'*  *w;iirfrt iremf/i/,"  in  the  French  text.  This  article  was  amended  by  tlie 
act  of  1844,  page  fourteen,  so  as  to  make  the  English  text  agree  with 
the  French  text,  and  since  the  passage  of  that  act  there  has  been  no 
room  for  question  that  co-trespassers  are  Uable  in  solldo.  Article  2324 
of  the  Revised  Code,  which  takes  the  place  of  aiticle  2304  of  former 
editions,  uses  the  words  "  in  mild'/*  instead  of  "jointly,"  in  accordance 
with  the  act  of  1844. 

These  exceptions  were  properly  overruled,  and  defendants  immediately 
filed  o:hers,  which  should  liave  been  disposed  of  in  the  same  way: 

First— That  there  is  a  misjoinder  of  plain tiffifu;  that  the  wife  sues  for 
the  value  of  seven  bales  of  cotton,  and  vindictive  damages,  while  the 
husband  sues  exclusively  for  vindictive  damages  for  the  attack  upon  his 
person  and  the  injury  to  his  feelings. 

Second— That  an  action  for  vindictive  damages  must  be  based  upon  or 
grow  out  of  actual  damages. 

Third — That  the  district  court  was  without  jurisdiction,  because  the 
action  is  based  upon  the  wrongful  taking  of  seven  bales  of  cotton,  al- 
leged to  be  of  value  less  than  five  hundred  dollars. 

First--It  may  be  true  that  the  plantation  leased  to  Bass  belonged  to 
the  wife  as  alleged,  but  it  is  not  alleged  that  the  wife  was  separate  in  prop- 
erty, nor  that  she  administered  her  paraphernal  property  separately 
and  alone.  We  can  not  assume  that  to  be  true  which  is  not  necessarily 
80,  and  which  is  neither  alleged  nor  proven.  Most  wives  re  y  upon  their 
husbands  to  manage  their  affairs,  and  this  is  so  consonant  with  the  trust 
and  confidence  which  should  ever  exist  between  husband  and  wif.-  that 
we  would  presume  it  to  be  true  in  every  cas2  ia  the  absence  of  allega- 
tion and  proof  to  the  contrary.    C.  C,  article  2385  (2262). 

The  fruits  of  paraphernal  property  administered  by  the  husband  or 
by  husband  and  wife  indifferently  belong  to  the  conjugal  partnei"ship  if 
there  be  a  community  of  gains.  C.  C,  artide  238C  (2363).  And  rents  are 
civU  fruits.    C.  C,  article  545  (537). 

Community  is  a  consequence  of  marriage  where  theie  is  no  stipulation 
to  the  contrary.  C.  C,  article  2399  (2369).  And  this  community  consists 
of  the  profits  of  all  the  effects  of  which  the  husband  has  the  adminis- 
tration and  enjoyment,  either  of  right  or  in  fact.  C.  C,  article  2102  (2371). 

Husbands  may  proceed  in  their  own  names  to  enforce  the  possessory 
and  personal  rights  of  their  wives.  It  is  only  where  the  wife  adminis- 
ters her  paraphernal  property  separately  and  alone,  or  where  the  owner- 
ship of  the  dotal  or  paraphernal  property  or  some  real  right  belonging 
to  her  is  involved  that  suit  must  be  brought  in  her  name,  with  assist- 
anc3  of  her  husband  or  the  authorization  of  the  judge.    C.  P.,  article  107. 

Actions  for  personal  wrongs  to  the  wife  or  for  injury  to  her  paraphernal 
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property  not  administered  separately  and  alone  by  her  should  bo 
brought  in  the  name  of  the  husband  alone,  because  the  damages  recov- 
ered would  fall  into  the  community,  of  which  he  is  head  and  master  and 
sole  administrator.  C.  C.  2404  (2373).  But  as  this  court  said,  in  Barton 
vs.  Cavanaugh,  which  was  a  suit  by  husband  and  wife  for  the  malicious 
arrest  of  the  wife,  **  the  joinder  of  the  wife  does  not  destroy  the  action, 
and  it  may  be  regarded  as  surplusage."    12  An.  333. 

If  it  had  been  alleged  in  this  case  that  plaintiffs  were  not  in  commu- 
nity, or  that  the  wife  administered  her  paraphernal  property  separately 
and  alone,  and  that  trespassers  entered  upon  her  premises  and  assaulted 
and  beat  or  otherwise  maltreated  the  husband  while  he  was  endeavor- 
ing to  prott^ct  her  rights  and  her  property,  we  see  no  good  reason  why 
they  might  not  unito  in  a  single  action  against  the  wrong-doers  and  re- 
cover the  aggregate  of  the  damagep  proven  by  them  respectively.  The 
lawless  invasicm  of  the  rights  and  property  of  the  wife  would  be  aggra- 
vated by  the  violence  done  to  the  husband  while  endeavoring  to  protect 
and  defend  them,  as  his  duty  required;  and  the  assiiulting  and  mal- 
treatment of  the  husband  would  be  aggravated  by  the  injury  done 
simultaneously  to  the  rights  and  property  of  the  wife. 

We  have  no  doubt  the  allegations  of  the  petition  would  authorize  an 
action  by  the  husband  in  his  name  alone;  but  the  joinder  of  the  wife, 
whore  she  is  not  a  necessary  party,  may  be  treated  as  surplusage,  ani 
it  can  not  in  any  respect  prejudice  the  right  of  recovery. 

Second—  If  by  actual  (lamagei<  pecuniary  loss  is  meant,  and  the  inten- 
tion is  to  assert  that  an  action  can  not  be  maintained  for  violence  done 
to  a  man  while  endeavoring  to  protect  property  lawfully  and  peaceably 
in  his  possession,  because  it  does  not  belong  to  him,  and  he  doe-j  not 
allege  loss  to  hinnelf  of  money  or  of  property,  the  proposition  is  not 
true  in  law,  and  the  tendency  and  consequences  of  such  a  doctrine 
would  be  most  mischievous. 

Third — It  is  certainly  a  new  idea,  and  one  which  we  can  not  sanction, 
that,  in  an  action  for  assaulting  and  shooting  at  a  man,  and  for  taking 
forcibly  and  violently  and  carrying  away  property  which  was  lawfully  in 
his  possession,  whether  in  his  own  right  or  in  right  of  another,  the  meas- 
ure of  damages  is  the  value  of  the  property. 

These  exceptions  were  referred  to  the  merits.  They  have  no  founda- 
tion in  law,  and  they  should  have  been  overruled  absolutely. 

Three  of  the  defendants,  Matthews,  Amos,  and  Pierre,  pleaded  a  gen- 
eral denial,  the  two  others,  Cappel  and  Bass,  answered  separately. 
Cappel,  after  the  general  issue,  avers  that  he  bought  the  cotton  from 
Bass  in  good  faith  for  a  valuable  consideration.  That  Bass  represented 
to  him  that  he  had  paid  the  rent.  That  Bass  had  leased  the  premises 
and  the  gin-house  from  Mrs.  Cooper,  and  was  holding  over,  In  his  posses- 
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Hion  as  lessee,  until  he  could  gin  and  remove  the  crop  made  by  him;  and 
that  he  entered  the  premises  aft^r  the  purchase  of  the  cotton,  bona  fide, 
and  in  compan j^  with  Bass,  for  the  sole  .purpose  df  accepting  the  delireiy 
of  the  cotton  from  Bass,  at  his  request,  and  in  pursuance  of  the  sale. 
He  denies  that  the  cotton  was  ever  delivered  to  or  in  the  actual  posses- 
sion of  Mrs.  Cooper  or  of  her  husband  and  agent,  Silas  H.  Cooper.  He 
denies  that  she  ever  had  jus  in  re,  and  alleges  that  her  claim  on  the  cot- 
ton was  only  jns  ad  rem,  which  was  imperfect,  and  gave  her  a  right  of 
action  onlv. 

He  denies  that  he  ever  disturbed  the  peace  or  security  of  Mrs.  Cooper; 
he  denies  that  the  loss  of  seven  bales  of  cotton  can  be  made  the  basis  of 
an  action  for  damages  for  six  thousand  dollars,  so  as  to  give  the  court 
jurisdiction,  and  he  expressly  reserves  his  peremptory  exception  to  the 
jurisdiction. 

!Bas8  pleads  the  general  issue;  and  he  specially  avera  that  he  leased 
the  premises  for  the  year  1875  from  plaintiflfs,  and  was,  at  the  time  set 
forth,  holding  over  in  his  possession  of  the  land  and  the  gin-house;  that 
he  never  delivered  the  seven  bales  of  cotton  to  either  of  the  plaintiffs  in 
I»ayment  of  rent  or  other  claim;  that  he  sold  the  seven  bales  to  Cappel 
for  a  price  agreed  upon,  and  that  he  went  with  Cappel  and  wagoners  for 
the  purpose  of  delivering  the  same  to  Cappel  upon  the  premises,  of 
which  he  was  still  in  possession;  and  that  he  did  then  and  there  deliver 
the  same  to  Cappel. 

The  case  was  submitted  to  a  jury  on  these  pleadings;  and  a  verdict 
rendered  against  defendants,  m  solido,  for  one  thousand  dollars  in  dam- 
ages. From  the  judgment  rendered  on  this  verdict  both  parties  ap- 
pealed; and  the  plaintiffs  have  answered  the  appeal  taken  by  defendants, 
and  pray  that  the  judgment  be  so  amended  as  to  allow  them  six  thou- 
sand dollars. 

Five  bills  of  exception  were  taken  by  defendants,  which  we  shall  dis- 
pose of  before  entering  upon  the  merits: 

First— Defendants  objected  to  the  admission  of  testimony  to  prove 
injury  to  the  feelings  of  plaintifGs,  and  attorney's  fees  as  part  of  the 
damages,  on  the  ground  that  the  only  specific  sum  claimed  as  damages 
was  the  value  of  the  seven  bales  of  cotton;  that  defendants  having  ex- 
cepted to  the  jurisdiction  plaintiffe  could  not  prove  any  amount  of  dam- 
ages to  give  the  court  jurisdiction.  They  also  objected  that  plaintifb 
had  not  claimed  attorney's  fees,  and  they  could  not  be  permitted  to  prove 
more  than  they  claimed. 

The  court  admitted  the  testimony  on  the  ground  that  the  cause  of 
action  is  an  offense  against  the  person  and  property  of  plaint iffe;  and 
the  fees  of  attorneys,  the  value  of  the  property,  and  the  injury'  to  the 
feelmgs  of  the  plaintiffis  might  all  be  the  subject  of  inquiry  in  the  assess- 
ment of  damages. 
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In  a  case  like  this  there  is  no  basis  upon  which  the  damages  can  be 
fixed  with  absolute  certainty;  and  the  juiy  may  well  consider  the  trouble 
and  expense  to  which  the  plaintiffs  have  been  subjected  by  the  wrongful 
act  of  defendants;  and  it  is  proper  for  them  to  take  into  the  account,  as 
part  of  the  expense,  the  reasonable  fees  of  attorneys.  See  Dyke  vs. 
Walker,  5  An.  521, 522.  The  suit  is  for  damages,  and  not  for  attorney's 
fees;  and  it  was  not  neoeseary  to  claim  the  attorney's  fees  specifically  iii 
order  to  let  in  the  proof  as  an  element  of  damages. 

The  objection  on  the  ground  of  want  of  jurisdiction  is  altogether  un- 
founded. Where  the  jurisdiction  depends  on  the  amount  in  controversy 
the  sum  demanded  determines  the  question;  and  the  amount  sued  for 
in  this  case  is  six  thousand  dollars. 

Second — Under  an  agreement,  counsel  for  plaintiffs  introduced  the 
testimony  of  two  witnesses,  who  were  not  present,  taken  in  writing  on 
the  preliminary  trial  of  the  case  of  the  State  vs.  Cappel  and  others;  to 
which  defendants  objected  on  the  ground  that  it  was  res  Inter  dlioA;  and 
that  the  agreement  only  related  to  such  witnesses  as  were  present  and 
subject  to  cross-examination. 

The  court  correctly  ruled  that  the  admission  of  the  testimony  was  in 
accordance  with  the  agreement  between  the  parties,  as  entered  on  the 
minutes. 

Third — Counsel  for  defendants  read  to  the  jury  and  commented  on  the 
case  of  Black  vs.  CarroUton  Hailroad  Company,  10  An.  33,  and  asked 
the  court  to  charge  the  jury  in  the  language  used  by  Chief  Justice  Slidell 
in  that  case,  p.  44.  The  bill  of  exceptions  states  that  the  court  refused 
to  give  the  charge.  The  judge  says  he  did  not  so  refuse.  That  he  told 
the  jury  all  the  law  read  by  defendant's  counsel  was  good  law,  but  that 
the  case  was  different  from  that  at  bar,  and  the  decision  read  was  not 
applicable.  He  told  the  jury,  however,  that  they  were  the  judges  of  the 
law  and  the  facts. 

It  is  most  remarkable  that  the  judge  did  not  tell  the  juiT  that  the 
language  which  the  counsel  for  defendants  desired  him  to  tell  them  was 
the  law,  and  applicable  to  the  case,  was  that  used  by  one  member  of  the 
court  in  his  dissenting  opinion;  that  it  was  not  the  language  of  the 
court;  that  the  majority  of  the  court  decided  that  it  was  rot  law  in  that 
case,  and  that  it  had  no  application  whatever  to  the  case  they  were 
trying. 

Fourth — Tne  court  charged  the  jury  that  the  lessor  may  take  the 
efifects  upon  the  leased  premises,  and  keep  them  until  he  is  paid;  that 
his  lien  is  as  valuable  to  him  as  if  he  were  the  owner  of  the  property 
itself;  and  not  even  a  sherifif  or  marshal  can  lake  away  the  property 
before  paying  the  lessor  his  rent. 

This  charge  is  almost  in  the  very  words  of  the  Civil  Code,  article  3165, 
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aD(I  of  this  court  in  Robb  vs.  Wagner,  5  An.  112,  and  Arick  vs.  Walsb, 
23  An.  605,  tK)3.  As  there  was  no  seizure  by  sheriif  or  marshal,  the  judge 
had  no  special  occasion  to  refer  t:^  them,  but  what  he  says  might  well  be 
stated  to  the  jury,  arguendo,  to  show  the  wrong  done  by  the  defendants 
in  depriving  the  plaintiff  of  property  by  force  which  even  the  sherilT  or 
the  marshal  could  not  take  away  under  legal  process  without  paying 
the  rent. 

Fifth— The  case  was  submitted  to  the  jury  Saturday  evening  about 
five  o'clock,  and  the  court  adjourned  until  Monday  morning.  On  Sun- 
day morning  at  ten  they  notified  the  judge,  through  the  sheiifT,  that  they 
had  agreed  upon  a  verdict,  and  they  came  into  the  court-room,  accom* 
paoied  by  the  sheriff,  and  handed  their  verdict  to  the  judge,  which  was 
read  aloud  to  them,  and  which,  they,  each  and  every  one,  stated  was 
their  v^dicL  The  judge  told-them  l^y  might  be  diacbaiged  from  the 
confinement  of  the  jury -room,  but  that  they  must  return  Monday  morn- 
ing and  render  their  verdict,  whi<!h  they  did  in  open  court,  and  which 
they  again  declared  was  their  verdict. 

All  these  proceedings  were  in  the  presence  of  the  counsel  for  defend- 
ants, and  the  verdict  which  was  handed  to  the  judge  and  which  was 
read  on  Sunday  is  the  same  which  was  rendered  on  Monday  in  open 
court. 

When  the  court  adjourned  Saturdaj'  evening  the  judge  might  have 
t.)ld  the  jury,  in  case  they  agreed,  to  return  a  sealed  verdict.  It  seems 
te  did  not  do  this.  Where  the  jury  return  a  sealed  verdict  it  is  handed 
to  the  clerk,  but  it  is  not  easy  to  perceive  any  good  reason  why,  in  a 
civil  case,  if  the  judge  should  bo  willing  to  i*epair  to  the  court-room,  the 
jury  might  not,  in  presence  of  the  parties  or  their  counsel,  hand  to  the 
judge  their  verdict  in  writing,  on  Sunday,  and  be  discharged  from  the 
eonfinemen:  of  the  jury-room.  The  publicity  given  to  the  verdict,  the 
signature  by  the  foreman,  the  reading  it  aloud,  and  having  the  declara- 
tion of  each  and  every  juror  that  that  was  the  verdict,  afforded  ample 
secarity  against  any  subsequent  alteration,  and  this  seems  to  us  equally 
as  safe  as  the  delivery  of  a  sealed  verdict  to  the  clerk.  If  the  proceed- 
ing in  the  case  was  irregular,  it  certainly  was  nothing  worse,  and  it  in  no 
manner  prejudices  either  party  to  the  cause,  nor  can  it  vitiate  the  ver- 
dict. 

Joseph  D.  Bass  leased  the  plantation  of  Mrs.  Cooper  for  one  year,  end- 
ing January,  187G,*for  8700.  He  remained  on  the  place  for  the  purpose 
of  gathering  the  crop,  good  part  of  which  he  shipped  to  market  On  the 
twenty-fifth  of  January  he  and  Cooper  made  a  settlement,  and  Bass 
made  out,  in  his  own  writiug,  and  signed  a  statement  showing  balance 
due  by  him  for  the  rent,  §620  40,  "  for  which  my  entire  crop  is  bound 
Tuitil  satisfied.'* 
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Bass  left  the  place  on  that  day,  twenty-fifth  of  January,  1876,  and 
Cooper  permitted  him  to  take  away  his  personal  effects,  including  two 
mules  and  a  horse,  leaving,  to  pay  the  rent,  the  cotton  that  was  in  the 
field,  which  Cooper  had  picked  by  hands  hired  and  paid  by  him. 

On  the  sixteenth  February,  when  this  cotton  was  passing  through  the 
gin  and  being  put  into  bales,  Bass  returned  and  superintended  the  work. 
About  five  o'clock  in  the  evening  he  left  and  went  to  the  store  of  Cappel, 
about  one  mile  from  the  gin,  and  there,  in  the  presence  of  persons  who 
seemed  to  have  been  called  to  witness  the  transaction,  he  sold  to  Cappel 
the  seven  bales,  the  entire  remainder  of  his  crop,  at  eight  cents  a  pound, 
city  weights,  which  means  simply  that  Cappel  was  to  ship  the  cotton  to 
New  Orleans  and  to  allow  Bass  for  so  many  pounds  as  the  cotton  might 
be  found  to  weigh  at  New  Orleans. 

There  was  no  money  paid,  and  none  was  to  be  paid.  Bass  owed  Cap- 
pel,  and  was  to  be  credited  with  the  amount  in  account. 

Immediately  on  the  closing  of  this  transaction,  Cappel,  his  clerk,  Mat- 
thews, Ralph  Amos,  and  Zeddo  Pierre  got  on  the  two  wagons  which 
belonged  to  Ciu-ry,  the  uncle  of  Cappel,  and  which  had  arrived  from 
Evergreen  at  an  early  hour  in  the  day,  and  set  out  for  the  gin  on  the 
Cooper  place,  accompanied  by  Gillmore  Cuiry  and  Bass  on  horseback, 
to  receive  delivery  of  the  cotton,  and  to  remove  it  from  the  premises. 
On  the  way,  between  Cappel's  store  and  the  gin,  they  passed  the  shop  of 
Odom,  about  sunset.  Matthews  and  Cappel  called  to  Odom  to  get  his  pis- 
tol and  go  with  them,  which  Odom,  did  and  his  brother  accompanied  them. 

After  the  Odoms  got  on  the  wagon,  Cappel  told  one  of  them,  who  tes- 
tified on  the  trial,  that  they  were  going  to  have  some  fun.  They  were 
going  to  Cooper's  to  get  some  cotton.  That  Joe  Bass  was  to  do  the 
fighting,  as  he  had  his  pistol  and  his  brass  knuckles  on;  that  Cooper  had 
some  eight  or  nine  armed  negroes  at  the  gin  and  "  says  we  shan't  have 
that  cotton."  He  then  drew  his  pistol,  and  said  with  an  oath,  "If  I  get 
among  them  I'll  make  them  scatter,"  and  he  handed  his  pistol  to  Odom 
to  look  at,  which  he  did,  pronounced  it  all  right,  and  returned  it  to 
Cappel. 

About  this  time,  and  as  they  were  approaching  the  gin-house,  Odom 
jumped  off  the  wagon  and  Gillmore  fell  behind.  Cappel  and  Bass  headed 
the  party  and  led  the  wagons  into  the  gin-lot  or  inclosure  in  which  the 
gin-house  stood,  and  turned  them  round  near  the  gin-house. 

Cooper  inquired  of  Cappel  what  his  business  was.  Cappel  said  he  had 
come  for  two  bales  of  cotton  belonging  to  one  Griifin,  also  a  tenant  of 
Mrs.  Cooper,  and  he  offered  to  pay  the  rent  due  by  Griffin.  Cooper 
asked  Cappel  why  he  had  brought  two  five-mule  teams  to  take  away 
two  bales  of  cotton,  and  Cappel  then  informed  him  that  he  intended  to 
liave  all  the  cotton  there.    Cooper  said  he  could  not  do  that,  that  the 
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t'Otton  belonged  to  his  wife;  if  he  took  it  he  must  take  it  by  force,  and 
that  he  would  be  robbing  an  innocent  woman.  Cappel,  addressing  Bass, 
said:  "  Joe,  Mr.  CJooper  says  this  is  his  cotton."  Bass  answered,  "  It  is 
no  such  thing,  for  I  made  the  cotton,  and  I  turn  it  over  to  you."  Cappel 
then  said,  "  If  that's  the  way  it  is.  put  it  in  the  wagon,  boys." 

About  this  time  Cooper  and  Cappel  were  near  together,  and  there  is 
some  proof  that  Cooper  took  Cappel  by  the  shoulders  and  shook  him. 
Cooper  drew,  or  had  in  his  hand,  a  small  derringer.  Cappel  drew  his 
revolver,  aimed  it  directly  at  Cooper,  and  threatened  to  kill  Cooper  if  he 
did  not  put  up  his  derringer.  Curry,  who  up  to  this  tinae  had  remained 
on  his  horse,  jumped  off  and  struck  down  Cappel's  arm,  so  that  his  pis- 
tol was  lowered  and  the  ball  missed  Cooper.  Cappel  struck  at  Cooper 
with  his  pistol,  and  either  the  blow  knocked  him  down,  or  he  stumbled 
and  fell.  Curry,  the  uncle,  and  Matthews,  the  clerk  of  Cappel,  immedi- 
ately laid  hands  on  Cooper,  and  took  him  off  and  held  and  detained  him 
in  spite  of  his  resistance  and  struggles,  while  the  cotton  was  put  upon 
the  wagons,  and  until  Cappel  left,  followed  by  the  loaded  wagons. 

Curry  and  Matthews  say  they  held  Cooper  to  prevent  his  shootmg 
Cappel  or  Cappel  shooting  him,  but  no  one  held  Cappel.  Cooper  insisted 
on  their  releasing  him,  and  Curry  said  he  would  if  Cooper  would  give  up 
his  pistol.  Cooper  said  he  wanted  to  go  where  Cappel  was.  Curry  said 
he  might  if  he  would  surrender  his  pistol.  About  this  time  Odom  came 
up  and  interposed,  and  told  Curry  he  ought  to  let  Cooper  have  his  pis- 
tol, to  which  Curry  answered,  "  If  you  have  any  business  to  attend  to 
you  had  better  do  it." 

Cappel  corrobbrates  Odom  fully  with  respect  to  the  preparation  he 
had  made  for  a  fight.    He  says: 

"  When  we  were  on  the  wagons  I  heard  that  there  were  some  seven  or 
eight  negroes  at  the  gin-house,  and  I  showed  my  p:stol  to  Mr.  Odom, 
and  said  if  I  got  after  them  with  it  I  would  make  them  scatter  if  they 
interfered  with  me." 

He  says,  on  cross-examination:  "The  cause  of  the  row  was  because 
Mr.  Cooper  would  not  let  me  take  the  cotton,  and  pulled  a  pistol  on  me. 
The  cause  of  the  row  was  because  Mr.  Cooper  resisted  me  in  my  attempt 
to  take  the  cotton,  which  he  said  belonged  to  his  wife,  and  because  he 
pulled  a  pistol  on  me." 

It  is  sufficiently  proven  that  Cappel  knew  from  Cooper's  statements  to 

him,  on  the  Saturday  before  the  sixteenth  of  February,  that  Bass  had 

not  paid  the  rent,  for  Cooper  told  Cappel  he  would  give  one  himdred 

dollars  to  any  one  who  would  take  the  cotton  and  pay  the  rent  due  by 

Bass. 

The  pretense  that  Bass  was  holding  over  and  was  in  possession  imder 
the  lease,  and  that  he  could  give  authority  to  enter  the  inclosure  and 
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take  away  the  cotton,  is  idle.  Bass  should  have  gathered  the  cotton  and 
have  ginned  it,  so  as  to  have  made  it  available  to  Cooper  for  the  rent, 
and  his  presence  at  the  gin-house  on  the  sixteenth,  for  the  purpose  of 
baling  the  cotton,  was  not  unlawful,  because  it  was  with  Cooper's  con- 
sent But  in  no  sense  was  he  a  lessee  holding  over  on  the  sixteenth  of 
February,  after  having  left  the  premises,  moved  off,  on  the  twenty-fifth 
of  January.  The  entire  party,  all  the  defendants,  were  simply  trespass- 
ers and  violators  of  the  rights  of  possession  and  of  property  when  they 
left  the  road  with  their  wagons  and  drove  into  the  gin-house  inclosure. 

Cappel  paid  no  money  for  this  cotton.  He  and  Bass  and  Matthews 
testify  that  Bass  owed  him  more  than  the  value  of  the  cotton,  as  they 
say,  for  advances  and  supplies  to  make  the  crop,  and  Bass  wanted  Cap- 
pel  to  hfive  the  cotton,  because  Cappel  promised  to  advance  to  enable 
him  to  make  another  crop.  Cappel  had  not  recorded  any  privilege  for 
the  debt  due  by  Bass  ;  and  the  property,  the  cotton,  was  on  the  leased 
premises,  in  possession  of  the  lessor.  There  is  no  room  to  question  the 
right  of  the  lessor  to  keep  and  retain  this  property  until  the  rent  was 
paid ;  and  this  right  was  superior  to  any  right  which  Cappel  had  or 
could  have  acquired. 

C'appel  knew  that  Cooper  would  not  give  up  the  cotton  willingly.  He 
knew  that  before  he  left  the  store.  It  was  not  necessary  to  go  w^ith  eight 
others,  armed,  to  receive  delivery  of  seven  bales  of  cotton  from  the 
owner.  But  Cappel  told  Odom  that  Coopor  "  says  we  shan't  have  this 
cotton  ;"  and  there  was  apparent  necessity  for  him  to  go  in  force  when 
he  knew  that  Cooper  either  had  or  professed  to  have  superior  rights  and 
claims  to  it,  and  had  also  the  courage  and  manhood  to  assert  his  rights, 
and  to  attempt  to  maintain  them. 

What  Cooper  did  after  Cappel  had,  with  his  o-trespassers,  entered  the 
premises  and  Cappel  had  ordered  the  boys  to  put  the  cotton  on  the 
wagons,  notwitlistanding  the  remonstrances  of  Cooper,  and  his  repeated 
declarations  that  Capi)el  would  have  to  take  it  by  force,  and  that  he 
would  be  robl)ing  an  innocent  woman,  it  is  not  material  to  inquire.  Far 
be  it  from  us  to  encourage  or  stmction  by  any  word  of  oura  ^iolence  or  a 
resort  to  force  to  vindicate  rights  which  may  be  enforced  through  the 
raachineiy  of  the  law,  but  we  deem  it  not  improper  to  say  imder  all  the 
circumstances  of  this  ciise,  if  Cooper  had  killed  Cappel  he  would  have 
incurred  no  criminjil  responsibility ;  while  if  Curry  had  not  at  the  critical 
moment  struck  down  Cappel's  arm  he  would  in  all  probability  have  been 
guilty  of  one  of  the  highest  crimes  known  to  the  law — murder — while 
engaged  in  a  lawless  violation  of  the  right  of  property. 

There  was,  beyond  doubt  or  question,  a  lawless  combination,  a  con- 
spiracy, a  pre-arrangement  by  the  defendants,  to  go  to  the  gin-house  at  a 
late  hour — it  was  after  sunset  when  they  left  the  store,  getting  dusk  when 
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they  reached  the  gin-liouse — to  take  and  carry  away  the  cotton  by  force, 
by  the  use  of  deadly  weapons,  firearms,  provided  in  advance,  if  Cooper 
could  not  be  overawed  and  the  anticipated  resistance  repressed  by  num- 
bers and  by  bluster. 

Such  lawlessness  must  be  repressed,  must  be  put  down  by  the  strong 
hand  of  the  law,  and  wrong-doers  must  be  taught  that  "  the  way  of  the 
transgressor  is  hard."  It  is  only  when  the  laws  are  enforced  and  obeyed, 
when  rights  are  observ'ed  and  respected,  and  when  the  citizen  can  feel 
that  he  is  secure  in  his  person  and  property  so  long  as  he  does  no  wrong 
to  others,  that  there  c»an  be  peace,  good  order,  and  prosperity  in  the 
land. 

"We  have  searched  the  record  in  vain  for  one  single  mitigating  circum- 
stance. An  old  grey-headed  man,  as  Odom  describes  him  in  his  testi- 
mony, a  "  functionary  of  the  Methodist  Church,"  as  Cappel  calls  him  in 
his  answer,  an  itinerant  preacher  of  the  gospel,  while  peaceably  engaged 
at  work  on  the  i)reraises  of  his  wife,  is  assaulted,  shot  at,  held  forcibly 
by  two  men  w^hile  others  of  the  same  parry  take  and  carry  away  prop- 
erty which  he  claims  in  behalf  of  his  wife,  and  which  two  of  the  chief 
trespassers  knew  was  subject  to  her  right  of  pledge  as  lessor.  Com- 
ment would  but  weaken  the  force  of  the  simple  statement  of  the  facts. 

We  consider  the  case  one  which  eminently  requires  exemplary  dam- 
ages, and  it  affords  a  fit  occasion  to  give  warning  to  the  lawless  and  the 
violent  that  th(^y  are  not  to  expect  leniency  at  the  hands  of  the  judicial 
tribunals.  If  the  jury  had  given  the  full  amount  of  dauuiges  sued  for, 
we  should  not  have  disturbed  the  verdict;  but  the  amount  awarded  is 
wholly  inadequate.  We  gather  from  the  record  that  the  grand  jury  of 
Bapides  parish  have  dealt  with  this  matter,  and  that  fact  may  have  in- 
fluenced the  jury  in  their  assessment.  It  shall  have  all  the  effect  with 
lis  to  which  we  think  it  entitled. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  amended,  and  that  plaintiffs  recover  of  defendants,  in 
^hh,  the  sum  ^>f  three  thousand  dollars  with  costs  in  both  courts. 
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Statk  ex  rel-  Armand   Merciee  vs.  the  Judge  of  the  Superior  Dis- 
trict Court  et  al. 

In  omputinc  tbotimc  within  which  a  suspensive  apponl  may  be  taken,  neitlier  nOn- 
jadicial  days  nor  the  day  the  judgment  was  signed,  nor  the  day  the  appeal  wa« 
taken,  are  to  bs  counted. 

A  law  is  not  obligatory,  until  promulgated.  Thu.s  a  court  created  by  statute  con- 
tinues to  exist,  until  the  a?t  repealing  that  statute  has  b^en  promulgated. 

Thomere  publication  of  a  legislative  act  in  the  official  journal,  is  not  necessarily  a 
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promulgation  ot  the  act..  Promulfi:atloii  of  an  act  must  be  made  by  the  offlcei*, 
and  in  the  special  mode,  prescribed  by  law. 

S,  P.  Blanc  and  A.  B.  Ph'tWps,  for  relator. 

George  H,  Braughn,  for  Fischel. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  applied  for  writs  of  mandamus  and  pro- 
hibition, the  former  to  bo  directed  to  the  judge  of  the  Superior  District 
Ck)urt,  commanding  him  to  grant  a  suspensive  appeal  from  a  judg- 
ment rendered  by  him  against  relator  in  favor  of  Lewis  Fischel,  and  the 
latter  to  be  directed  to  the  plaintifif,  Fischel,  prohibiting  him  from  pro- 
ceeding to  enforce  his  judgment  until  that  appeal  can  be  heard.  The 
writs  were  provisionally  issued,  and,  oral  argument  having  been  allowed 
and  heard,  the  application  of  the  relator  now  comes  up  for  adjudication. 

No  answer  is  filed  by  the  judge,  and  the  other  defendant  makes  sev- 
eral objections  to  the  confirmation  of  our  previous  order,  of  which  as 
many  shall  bo  noticed  as  are  necessary  for  the  decision  of  the  question 
before  us. 

One  of  them  is  that  the  petition  or  motion  for  an  appeal  comes  too 
late.  The  judgment  was  rendered  on  the  fourth  of  January  of  the  pres- 
ent year.  The  appeal  was  prayed  on  the  seventeenth  of  the  same  m'^.nth. 
There  were  two  Sundays  in  that  interval.  In  computing  the  time  in 
which  a  suspensive  appeal  may  be  taken,  neither  the  day  on  which  the 
judgment  was  signed  nor  tliat  on  which  the  appeal  was  taken  are  in- 
cluded. The  appeal  was  therefore  in  time.  Garland  vs.  Holmes,  12 
Rob.  421;  C.  P.,  article  318. 

Another,  and  the  chief  cause,  shown  by  the  defendant  why  the  writs 
should  not  be  made  peremptory,  is  the  alleged  abolition  of  the  Superior 
District  Court. 

The  journals  of  the  two  houses  of  the  General  -tVssembly  for  the  ses- 
sion of  1867  have  been  offered  in  evidence.  From  them  it  appears  that 
a  bill  was  passed  abolishing  that  court,  but  did  not  become  a  law.  It  is 
said  in  argument  that  it  was  never  signed  by  the  Governor,  or  by  any 
one  assuming  to  exercise  the  functions  of  Governor,  ('ertainly  it  was 
never  promulgated,  and  a  law  must  be  promulgated  before  it  becomes 
obligatory.  C/ivil  Code,  article  4;  Cheyron  vs.  Attornc^y  Genei-al,  12  La. 
315.  The  Superior  District  Court  must  still  have  *».  recognized  legal 
(ixisteuce,  unless  the  law  creating  it  is  shown  to  have  been  abrogated  in 
some  other  way. 

This  is  said  to  have  been  accomplished  by  an  act,  having  the  sem- 
blance of  legislative  forms,  and  purportmg  to  have  been  passed  by  an 
assemblage  of  persons  sitting  in  the  St.  Louis  Hotel  of  this  city.  A 
printed  slip,  purporting  to  be  a  copy  of  this  act,  is  in  evidence,  from 
which  it  appears  to  have  been  passed  on  the  fourth  day  of  January, 
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18T7.  This  assemblage  assumed,  in  passing  that  act,  to  be  the  General 
Assembly  of  Loiiisiana. 

It  is  a  part  of  the  public  history  of  the  time  that  there  are  two  per- 
sons, each  claiming  to  be  the  Governor  of  this  State  at  this  time,  an<l 
there  are  two  bodies,  each  claiming  to  be  the  legal  Legislature  of  the 
State.  A  legal  dual  government  of  a  State  is  impossible.  There  can  not 
be  two  Governors  of  the  same  State  at  the  same  time,  each  having  the 
legal  right  to  exercise  authority,  nor  two  Legislatures,  each  with  legal 
right  to  enact  laws.  This  court  recognizes  Francis  T.  Nicholls  as  the 
sole  and  lawful  Governor  of  this  State,  and  the  two  bodies  whose  sessions 
are  held  now  at  Odd  Fellows'  Hall  in  this  city  as  tlie  only  legal  Legisla- 
ture of  this  State.  The  acceptance  of  a  judicial  office  is  a  recognition  of 
the  authority  of  the  government  from  which  it  is  derived.  Our  own 
commi'jsions  aie  derived  from  the  government  of  which  Governor 
Nicholls  is  the  executive.  If  we  decide  at  all  as  a  court,  we  necessarily 
affirm  the  existence  and  authority  of  the  government  under  which  wt» 
are  exercising  judicial  power.  This  is  stated  as  a  necessary  consequence 
flowing  directly  from  the  origin  of  a  court's  authority  in  the  opinion  in 
Luther  vs.  Borden,  7  How.  40,  wherein  it  was  definitively  settled  that  the 
power  of  deciding  between  the  claims  of  two  rival  governments  in  a 
State  vests  in  the  political  department  of  the  national  government.  If 
is,  however,  apparent  that  questions  involving  necessarily  a  decision  of 
the  legality  of  a  State  government  may  and  do  come  before  a  Stat(^ 
court,  and  in  which  the  judgment  of  the  court  is  a«  authoritative  as  if  ren- 
dered upon  the  qu.stion  directly.  For  instance,  a  State  court  does  inci- 
dentally decide  who  is  the  lawful  Governor  of  a  State  by  commanding  a 
subordinate  officer  of  the  State  to  release  from  prison  a  convict  who  had 
received  a  pardon  from  that  Governor.  In  like  manner  we  decide  the; 
illegality  of  a  Legislature  when  we  declare  the  invalidity  of  an  act  en- 
acted by  persons  styling  themselves  the  General  Asseml^ly  of  this  State, 
in  and  by  which  the  Superior  District  Court  for  the  parish  of  Orleans 
was  abolished  and  a  new  tribunal  was  erected,  styl(»d  the  Superior  Civil 
Court 

The  act  Ls  void.  The  pretend(?d  legislation  is  without  authority.  The 
persons  composing  the  two  bodies  which. thus  assumed  to  legislate  an* 
not  the  General  Assembly  of  this  State,  and  are  not  therefore  clothed 
with  legal  power  to  enact  laws  for  the  government  of  the  people  or  for 
the  guidance  and  obedience  of  the  courts.  The  act  creating  the  Sui)e- 
rior  District  Court  is  hence  in  full  force,  not  having  been  repealled. 

We  shall  therefore  perpetuate  the  prohibition  forbidding  the  defend- 
ants from  proceeding  to  enforce  the  judgment  of  the  Superior  District 
Court  against  the  relator  until  his  appeal  can  be  heard,  and  we  make 
peremptory  the  mandamus  to  the  judge  of  that  court  commanding  him 
15 
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to  grant  a  suspensive  apppeal  to  the  relator,  the  process  upon  the  judge 
to  be  served  so  soon  as  one  shall  be  inducted  into  that  office  by  the 
proper  authority. 
Let  judgment  be  entered  accordingly. 


Since  this  opinion  was  prepared,  publication  of  an  act,  purportiDg  to 
repeal  the  act  creating  the  Superior  District  Court,  was  made  in  the  offi- 
cial journal  on  last  Thursday,  of  which  we  take  judicial  cognizance.  Ap- 
pended to  it  is  a  certificate  of  the  Chief  Clerk  of  the  House  of  Repre- 
sentatives, without  date,  that  it  "  is  a  true  copy  of  House  bill  No.  287, 
which  t)assed  both  Houses  of  the  General  Assembly,  in  the  session  of 
1876,"  which  bill  was  signed  by  the  presiding  officers  of  the  two  houses 
and  was  sent  to  the  Governor  on  the  eleventh  of  March,  1876,  and  that 
"  this  act  was  never  promulgated  nor  returned  to  the  house  in  which  it 
originated,"  with  either  approval  or  objections.  It  is  apparent  that  this 
publication  was  supposed  to  operate  a  promulgation  of  that  bill. 

The  promulgation  of  laws  is  an  executive  function.  Elle  consiste,  en 
realite,  dans  Topposition  faite  par  le  chef  de  I'etat,  de  la  fonnule  qui 
ordonne  Texecution  de  la  loi.  1  Marcade,  No.  28.  It  is  the  extrinsic  act 
which  gives  a  law  executory  force.  The  mode  of  promulgation  may  be 
prescribed  by  the  Legislature,  and  with  us,  since  the  act  of  1827,  laws 
are  C07iiiide7'ed  promulgated  the  day  after  their  publication  in  the  State 
gazette,  (Revised  Statutes  of  1870,  section  2168,)  but  that  publication 
must  be  made  by  authority.  The  clerk  of  neither  house  of  the  General 
Assembly  has  authority  to  promulgate  a  law,  nor  is  there  any  duty  im- 
posed on  him  nor  function  assigned  him,  which  assists  or  accelerates  the 
promulgation  of  a  law. 

An  enrolled  bill,  with  the  signatures  of  the  presiding  officers  of  the  two 
houses,  is  always  presented  to  the  Governor  for  executive  action.  Ve 
have  evidence  before  us  in  this  cause,  that  the  enrolled  bill  which  was 
numbered  two  hundred  and  eighty-seven  in  the  House  bilis  of  1876,  was 
presented  to  the  officer  then  exercising  executive  functions,  and  that  it 
was  returned  by  him  to  a  body  without  authority  to  receive  it  No  other 
bill  or  copy  is  required  to  have  the  original  signatures  of  the  presiding 
officers  of  the  two  houses  except  that  enrolled  bill.  The  attest,  "  a  true 
copy,"  affixed  by  the  Assistant  Secretary  of  State  to  the  clerk's  certifi- 
cate, as  it  appears  in  the  official  journal,  must,  therefore,  refer  to  that 
(certificate  alone. 

When  the  Governor  has  signed  a  bill,  and  thereby  made  it  a  law,  the 
original  is  deposited  in  the  office  of  the  Secretary  of  State,  whose  duty 
is  to  deliver  a  copy  thereof  to  the  State  Printer,  but  if  the  Governor  has 
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not  signed  it  within  the  time  allowed^  or  vetoed  it  in  the  manner  consti- 
tutionally prescribed  to  him,  and  it  has  become  a  law  by  reason  of  his 
failure  to  do  either,  then  it  is  also  his  duty  to  deposit  the  original  in  the 
oflBce  of  the  Secretary  ot  State,  and  it  is  that  oflBcer  who,  when  he  sends 
the  copy  to  the  Public  Piinter,  accounts  for  the  absence  of  the  Gover- 
nor's signature  by  a  statement  of  the  manner  in  which  it  has  become  a 
law.  If  it  should  happen  that  a  Governor  arbitrarily  withholds  the 
original,  neither  signing  nor  returning  it  with  objections  to  the  proper 
house,  we  doubt  not  it  would  be  competent  for  the  Legislature  to  Avoid 
the  effects  of  such  arbitrary  executive  non-action^  by  ordering  another 
enrollment  of  the  identical  bill,  and  have  attached  thereto  the  signatures 
of  the  two  presiding  officers,  or  where  that  is  not  pra<*tlcable,  to  order  by 
resolution  a  copy  of  the  bill  as  it  was  signed  to  be  deposited  with  the 
Secretary  of  State.  But  the  consequences  of  holding  that  any  imauthor- 
ized  person  may  deposit  what  purpoi-ts  to  bo  a  copy  of  an  act  in  the 
office  of  the  Secretary  of  State,  and  that  the  piinting  of  such  act  consti- 
tutes the  promulgation  of  a  law,  are  too  manifest  to  require  comment. 

The  publication  of  the  act  numbered  as  sixty-one  in  the  official  jour- 
nal of  the  fifteenth  instant,  is  not  a  promulgation  of  a  law  under  the 
circumstances  attending  that  publication. 


Ox  Rehearing. 

A  rehearing  of  this  cause  is  ordered  by  the  court  of  its  own  motion. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  the  opinion  read  on  yesterday,  we  held  tliat  laws 
could  be  promulgated  only  in  the  manner  prescribed  by  the  Legislature, 
and  by  the  officers  to  whom  such  functions  belonged,  either  from  the 
nature  of  their  offices  or  because  it  had  been  specially  confided  to  them. 
The  publication  of  the  act  No.  287  of  the  session  of  1876,  in  the  official 
journal,  was  hence  declared  to  be  not  a  promulgation.  That  act  repeals 
the  act  creating  the  Superior  District  Court. 

It  appears  that  the  General  Assembly  at  its  present  session  have  pro- 
vided anew  for  the  promulgation  of  laws  by  the  enactment  of  law  No. 
20,  the  first  section  of  which  is  as  follows: 

"  That  whenever  the  enrolled  copy  of  any  bill  shall  have  been  delivered 
by  the  Clerk  of  the  House  or  Secretary  of  the  Senate  to  the  Governor, 
and  said  enrolled  copy  shall  not  have  been  returned  by  him  to  the  House 
in  which  it  originated,  with  his  objections,  within  the  time  provided  by 
law;  or  whenever  the  Governor,  after  delivery  to  him,  has  failed  to  ap- 
prove the  same  within  the  legal  delay,  and  has  omitted  or  neglected  to 
return  said  enrolled  copy  to  the  Secretary  of  State  for  promulgation, 


228  SUPREME  COURT  OF  LOUISIANA, 

State  ex  rel.  Merci(*r  vs.  JikIko  of  the  Superior  District  Court. 

under  the  constitution,  witliout  his  signature,  that  the  Clerk  of  the  House 
or  Secretary  of  the  Senate,  in  which  the  bill  origmated.  be  and  is  hereby 
directed  to  make  a  duplicate  enrolled  copy  of  said  law,  aflfixiog  thereto • 
his  certificate  that  it  originated  in  the  House  of  which  he  is  Clerk  or 
Secretarj',  and  ah  additional  (»ertiflcato  to  the  fact  of  the  deliver}*  and 
datfr  thereof  by  him  of  said  bill  to  the  Governor,  and  of  the  failure  of 
the  -Governor  to  return  the  same,  as  required  by  law;  and  upon  the 
deliveiy  to  the  Secretary  of  State  of  said  euro  led  copy,  with  said  certi- 
ficate, by  the  Secretary  of  the  Senate  or  Clerk  of  the  House,  as  the  ease 
may  be,  he  is  hereby  directed  to  promulgate  the  same." 

The  mode  of  promulgation  prescribed  by  this  act  was  followed  in  the 
promulgation  of  the  law  which  repealed  the  act  creating  the  Superior 
District  Court,  and  that  court  is  therefore  abolished.  Without  such 
special  legislative  provision,  we  held  a  promulgation  in  that  form  insuffi- 
cient, and  we  were  ignorant  that  such  provision  had  been  made. 

The  act  thus  legally  promulgated  provide  s  that  certain  records  of  tlie 
Superior  District  Ccmrt  shall  be  transferred  to  the  Third  District  Couit 
of  Orleans,  and  the  coimsel  for  the  relator  informed  us  in  argument  that 
an  appeal  had  been  lodged  in  that  court  in  the  case  before  us.  We  shall 
therefore  modify  our  decree*,  enten^d  yesterday,  and     - 

It  is  now  ordered,  adjudged,  and  decreed  that  so  much  of  our  judg- 
ment as  confirms  and  perpetuates  th(^  prohibition  t(^  the  defendant, 
Fischel,  from  proceeding  further  in  the  enforcement  of  his  judgment 
against  the  relator  until  the  latter's  appeal  can  be  heard,  remain  undis- 
turbed, and  that  the  mandamus  to  the  judg(»  of  the  Superior  District 
Court,  which  was  made  peremi)t()ry,  be  set  aside  and  rescinded,  and  the 
defendant,  Fischel,  pay  the  costs  hereof. 

No.  6558. 

Charles  Maduel,  Execitor,  et  al.  vs.  P.  H.  MorssEAi'x  p:t  al.    Uxios 

iN'srRAXcE  Company,  (iarnisheejj. 

It  is  only  property  in  the  possession  of  the  (srarnishoc.  or  a  debt  a^.««o/ufWy  due  by 
him,  though  not  exigible,  at  the  moment  the  interrogatories  are  served  on  hini. 
that  ean  b(»  seized  under  a  garnishment  prof^ess.  A  pro8pe*^'tive,  continpent  iIpW 
can  not  be  reaehcd  by  such  process. 

A  PPllAL  from  the  Fifth  District  Court,  parish  of   Orleans.     CnJhm, 

George  L.  Bright^  for  plaintififs  and  appellants. 
M.  M.  Cohen  and  Kennedy  tf*  Chiapella,  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  Union  Insurance  Company  of  New  Orleans,  was  gar- 
nishee J  by  plaintiffs  an  d  answered  the  interrogatories.    The  plaintifife  eon- 
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)>idered  the  answers  evasive,  and  on  the  second  of  November,  1875,  took  a 
ruleou  the  company  to  show  cause  why  judgment  should  not  be  rendered 
against  it  upon  the  ground  that  it  had  failed,  neglected,  and  refused  to 
arswer  the  interrogatories  propounded  to  it.  Four  days  aftei"ward, 
Achille  Chiapella.  one  of  the  judgment  debtors  of  plaintiflfs, took  a  rule 
nn  them  to  show  cause  why  the  seizure  of  his  wages  as  president  of  the 
cnmpany  should  not  be  annidled  and  set  aside — the  garnisheu  having 
answered  that  lie  was  its  prc^sident  with  a  stipulated  monthly  recom- 
pense. 

The  fii-st  rule  was  tried,  an  appeal  taken  from  the  judgment  of  tho 
lower  court,  and  final  judgment  rentlered  in  this  court  in  May,  1876. 
That  jurlgment  was,  that  tho  intorrogataries  were  sufficiently  answered. 
The  s^vond  rule  wtis  discontinued  by  Chiapella  the  foHowing  month. 

On  the  thirtieth  of  May,  1876,  plaintiffe'  counsel  moved  to  set  for  trial 
Chiapella's  rule,  and  that  inasmuch  as  by  the  answers  of  the  garnishee 
it  was  indebted  and  obligated  to  Achille  Chiapella  for  salary  from  July 
1, 1875,  to  May  10,  1876,  at  four  hundred  and  sixty  dollars  per  month,  it 
was  ordered  that  Chiapella  and  tho  insurance*  comi)any  show  caus^  why 
judginent  should  not  be  rendered  against  them  for  ^4753  33,  the  salary 
due  for  the  time  above  mentioned,  with  interest. 
The  insurance  company  to  this  demand  pleaded  ?•(?«  judicata. 
The  company,  answering  tho  second  interrogatory  of  plaintiflfs,  had 
said:  "The  Union  Insurance  Company  of  New  Orleans  dees  not  at  pres- 
ent, nor  did  it  at  the  time  of  seizure  and  service  of  interrogatories,  owe 
any  money  to  the  said  A.  Chiapella.  Tliis  respondent  admits  that  the 
said  Chiapella  is  president  of  the  Union  Insurance  Company  of  New 
Orleans  and  receives  from  the  said  company  monthly  wages  amounting 
to  S460  41  as  recompense  for  his  personal  services  rendered  to  the  said 
company  in  his  aforesaid  capacity  of  president.  But  this  respondent 
avers  that  \mder  the  law  the  said  siuns  monthly  due  to  the  said  Chia- 
I>ella  as  wages  are  not  liable  to  seizure,  and  respondent  avers  that  it  has- 
no  funds  or  moneys  in  its  possession  belonging  to  or  duo  to  the  said 
Chiapella." 

The  law  in  force  at  the  time  this  answer  was  made  provided  that  the 
sheriff  could  not  seize  "  wages  nor  rrccnipcr.fcc  for  j  eiscnal  eci  vices." 
Acts  1874,  p.  53.  By  an  amendment  of  April  4,  1876,  tho  words  "  labor- 
^n'  wages  "  were  substituted  to  that  sentence.  Acts  1876,  p.  124.  So 
the  recompense  for  personal  services  was  not  exempted  from  seizure  on 
the  thirtieth  of  May,  1876,  the  date  of  fixing  for  trial  tho  present  issue. 
The  counsel  of  the  garnishee  has  rested  his  defense  upon  the  plea  or 
exception  of  the  thing  adjudged,  maintaining  that  the  issue  decided  by 
this  court  on  the  ride  for  judgment,  because  of  insufficiency  and  evasive- 
ness of  the  answers,  w*aa  in  fact  and  in  law  an  adjudication  Uiat  the  gar- 
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nishee  had  no  money  or  effects  belonging  to  the  defendants,  or  either  of 
them,  and  since  the  object  of  the  present  rule  is  to  reach  what  is  alleged 
to  be  due  defendant  by  garnishee,  the  identity  of  object  in  the  two  pro- 
oaedings  is  established.  He  also  insists  that  the  three  other  features 
requisite  to  support  the  plea  of  7'es  judicata  are  present,  viz.:  identity  of 
paities,  of  capacity,  and  of  cause  of  ac^tion,  and  his  elaborate  brief  lias 
conveniently  collated  for  us  all  the  law  upon  that  subject 

The  eouDsel  for  the  plaintiflEs  in  turn  forcibly  ai-gues  that  the  claim  for 
,  the  salary  was  not  before  the  court  in  the  pleadings  in  the  former  rule, 
and  tliat  the  sole  question  then  considered  was  whether  the  garnishee's 
answers  were  sufficient  and  unevasive,  or  in  other  words  whether  the 
garnishee  had  or  had  not  failed,  neglected,  and  refused  to  answer.  The 
exception  of  res  acljudlcaia  must  be  determined,  he  properly  adds,  upon 
the  issue  raised  in  the  pleadings  and  not  by  the  points  made  in  argii- 
ment. 

The  distinction  is  subtle.  The  phraseology  of  the  opinion  of  this 
court  delivered  when  deciding  the  former  rule  favors  the  view  of  plain- 
tiffs. The  substantial  matter  then  decided  favors  that  of  garnishee.  We 
are  relieved  from  the  necessity  of  applying  the  law  relative  to  the  plea 
of  the  thing  adjudged  to  the  facts  of  tliis  litigation,  because  the  plead- 
ings and  cviden(»e  develop  an  equally  fatal  and  more  patent  objection  to 
the  plaintiffs'  recovery  against  the  garnishee. 

The  seizure  was  made  by  service  of  the  inteiTogatories  on  the  insur- 
ance company  on  the  sixteenth  of  July,  1875.  The  garnishee  answered 
on  the  twenty-seventh  of  .the  same  month  that  it  did  not  then,  nor  at  the 
time  of  seizure,  owe  any  money  to  Chiapella,  and  then  added  that  he 
received  from  the  company  monthly  wages  as  president.  He  had  been 
paid  what.Wiis  due  him  as  recompense  for  these  services  before  the  seiz- 
ure. The  plaintiffs  never  made  any  other  seizure.  None  could  have 
been  made  then.  The  existing  law  forbade  the  seizure  of  this  recom- 
pense at  the  date  of  answering  the  interrogatories,  and  continued  to 
forbid  it  until  April  4, 1876.  After  its  repeal,  the  plaintiffe,  on  the  thir- 
tieth of  May,  without  a  new  seizure  or  other  proceedings,  move  to  set 
for  trial  the  rule  taken  by  Chiapella  the  previous  November,  to  show 
cause  why  the  seizure  of  his  salary  under  the  garnishment  of  July,  1875, 
should  not  be  dismissed,  and  that  is  the  motion  we  are  now  considering. 
Chiapella  had  vohmtarily  discontinued  his  rule  on  the  third. of  June,  im- 
mediately after  service  of  plaintiffs*  motion  was  made  on  him,  and  does 
not  answer  this  motion  nor  in  any  manner  object  to  the  hearing,  but  the 
insurance  company  interpose  the  plea  of  res  judicata. 

A  debt  must  exist,  although  the  period  of  its  payment  may  not  have 
,  arrived,  in  order  to  make  it  subject  to  seizure  in  the  hands  of  a  gar- 
nishee.   There  must  be  an  existing  absolute  liability  to  pay  at  a  future 
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tme—debltuni  in  present}  f  solvendum  in  faturo — ^andnot  a  prospective, 
i^nUngent,  and  conditional  liability. 

The  true  test  is,  what  could  the  debtor  recover  of  the  garnishee  at  the  j 
date  of  the  service  ?  On  the  sixteenth  of  July  the  company  owed  Chia-  • 
pella  nothing.  There  was  a  continuing  contract,  liable  to  be  determined 
at  any  moment  by  various  causes,  but  neither  that  contract  nor  the  re- 
wrapeose  it  provided  were  liable  to  seizure  until  nine  months  after  the 
only  seizure  was  made,  and  this  proc€»ss  must  stand  or  fall  according  to 
the  state  of  facts  existing  at  the  time  of  service.  Todd  vs.  Shouse,  14 
An.  426;  Bean  vs.  Miss.  Union  Bank,  5  Rob.  833;  Rlghtor  vs.  Phelps,  10 
An.  105. 

In  Coleman  vs.  Fennimore,  16  An.  253,  it  is  held  that  answers  acknowl- 
edging no  present  indebtedness  to  defendant,  nor  any  future  indebted- 
ness except  contingent  upon  an  uncertain  event,  will  not  bind  garnishees. 
But  the  plaintiffs'  counsel  maintain  that  the  contract,  admitted  to  exist 
by  the  garnishee's  answers,  for  the  payment  of  a  monthly  recompense 
for  personal  services,  was  seized  by  his  process  of  the  sixteenth  of  July, 
and  that  the  repeal  of  the  law  exempting  it  in  the  ensuing  April  put 
that  salary  in  the  condition  it  would  have  been  in  if  no  such  law  had 
ever  existed,  and  consequently  the  seizure  was  complete.  It  is  not  con- 
tested that  the  salary  had  been  paid  up  to  the  time  of  service,  but  it  is 
contended  that  the  salary  which  should  thereafter  become  due  on  a  ter- 
minable contract,  not  then  liable  to  seizure,  was  by  the  seizure  of  July 
subjected  to  plaintiffs'  judgment.    We  think  differently. 

In  Marchand  vs.  Bell,  21  An.  33,  the  city  of  New  Orleans  was  gar- 
msheed  and  answered  that  if  it  was  ever  indebted  to  Bell  by  reason  of 
any  contract  between  them,  any  amount  that  might  have  been  due  him 
was  forfeited  on  account  of  his  failure  to  fulfill  his  part  of  it,  and  on  the 
fifth  of  September,  1866,  the  city  supplemented  its  answer  by  averring 
that  a  compromise  had  been  made  with  Bell  under  which  he  was  to  re- 
ceive five  thousand  dollars.  Prior  to  plaintiff's  suit,  Mackenzie  had 
served  garnishment  process  on  the  city  on  the  eleventh  of  May,  186(5. 
Held — ^that  Mackenzie's  right  was  ascertained  the  moment  the  city  ad- 
mitted its  indebtedness  to  Bell,  and  his  seizure  had  priority  over  Bell's. 
Here  was  an  indebtedness  existing  at  the  moment  of  Mackenzie's 
seizure,  the  amount  of  which  was  not  ascertained  until  afterward,  but 
when  ascertained  reverted  back  to  the  moment  of  seizure  and  became 
liable  to  his  judgment.  In  the  case  before  us  there  was  no  existing  debt, 
but  merely  one  tliat  might  or  would  exist  provided  certain  services  were 
rendered,  and  there  was  no  seizure  of  any  portion  of  the  indebtedness 
after  the  rendition  of  the  services  had  changed  the  inchoate  right  of 
Chiapella  into  a  substantial  cause  of  action. 

It  is  therefore  ordered,  adjudged,  an  I  decreed  that  the  judgment  of 
the  lower  CDurt  is  affirmed  with  costs. 
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29"2J^  No.  6438. 

48    1G6 

49  118]  Succession  of  H.  D.  Cochrane. 

The  clause  of  a  will  by  which  the  testator  gives  a  sum  of  money  to  a  minor,  and 

directs  that  the  sum  shall  be  invested  so  as  to  yield  a  revenue  until  the  legatee'^ 

majority,  does  not  involve  a  suhstitntion. 
The  devise  of  a  certain  sum  to  a  minor,  and  "  in  the  event  of  her  death,"  to  another. 

is  a  valid  disposition,  and  not  a  prohibited  substitution. 
Where  the  clause  of  a  will  is  susf'eptible  of  two  constructions  that  one  will  b-.^ 

adopted  which  cives  effect  to.  rather  than' that  which  avoids  the  clause. 
A  naked  trust,  to  be  executed  immediately,  as  where  furniture  ^8  devised  to  a 

mother,  for  the  benefit  of  her  minor  child,  is  not  afidci  romwiafioa, 

4  PPEAL  from  the  Parish  Court,  parish  of  JefiCorson.    Hyman^  J. 

A 

George  H.  Braughn  and  A.  J,  V'dlere,  for  opponent, 
ir.  B.  Lancaster,  for  the  succession. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  "  on  the  ground 
that  Mrs.  Margaret  Kellogg,  sister  of  the  deceased  and  one  of  his  residu- 
ary legatees,  a  necessary  party  to  the  appeal,  has  not  been  cited  to  an- 
swer said  appeal  or  even  made  a  party  appellee  herein." 

The  judgment  appealed  from  was  rendered  on  an  opposition  to  an 
account  filed  by  the  executors,  sustaining  the  opposition  of  Mrs.  Ech- 
inger,  tutrix,  to  one  item  and  rejecting  it  as  to  another.  The  latter  item 
is  in  favor  of  said  Mrs.  Kellogg  and  her  co-legatee,  one  of  the  executore, 
and  it  is  contended  by  the  appellee  that  Mrs.  Kellogg  is  a  necessaiy 
party  to  the  appeal,  while  the  appellants  (tlie  executors)  contend  that 
Mrs.  Kellogg  was  not  a  party  to  the  proceedings  in  the  opposition  in  the 
court  below,  ani  can  not  be  made  a  party  appellee.  They  say  she  was 
not  a  party  because,  being  a  legatee,  she  was  not  specially  notified  of  the 
filing  of  the  account  and  tableau  of  distribution  and  the  ordinary  pub- 
lication to  creditors  does  not  make  her  a  party. 

However  this  may  be,  it  seems  clear  to  us  that  all  the  parties  who  were 
before  the  lower  court  on  the  trial  of  the  opposition  arc  before  us  as  ap- 
pellants or  appellees,  and  we  can  dispose  of  the  appeal  as  to  them.  How 
they  may  be  severally  affected  by  our  action  can  only  be  determined 
when  we  come  to  pass  on  the  merits.  We  do  not  tliink  the  ground 
ui'ged  is  sufficient  to  dismiss  the  appeal. 

Motion  refused. 


On  the  Mekits. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.    We  are  called  up  m  in  this  case  to  construe  two  clauses  in 
the  will  of  Hugh  D.  Co?hia  le,  which  are  as  tollows: 
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"  I  give  to  the  little  daughter  of  Catherine  Echinger  five  thousand 
(loUara,  say  $5000,  the  said  sum  to  be  invested  in  such  a  way  that  she 
may  mceive  the  interest  annually  and  the  principal  atlier  becoming  of 
age.  In  the  event  of  her  death,  the  said  donation  to  go  to  the  daughter 
of  my  niece,  maiden  name  Margaret  Kellogg,  now  living  in  Evansviile, 
Indiana. 

*•  I  give  to  Catherine  Echinger  four  thousand  dollars,  say  ^4000.  I 
also  give  to  her  for  the  benefit  of  her  little  daughter  all  the  furniture  in 
my  bed-room  and  bath-room,  and  all  curtains  which  belong  to  the  set  of 
fiimiture,  two  blankets,  six  linen  and  six  cctton  sheets,  and  everything 
appertaining  to  the  set  of  furniture  in  the  room;  also  one  of  u\y  duiner 
services,  the  decorated  set  without  the  monogram." 

The  extHJutors  filed  an  account  and  tableau  in  which  they  proposed  to 
distribute  the  effects  of  the  succession  as  if  both  these  clauses  w^ere  null. 
Mrs.  Catherine  Echinger,  as  natural  tutrix  of  her  minor  daughter,  Mar- 
p^aret  Lenora  Echinger,  opposed  this,  and  claimed  the  legacies  in  favor  of 
her  chUd. 

The  judgment  of  the  court  below  recognized  the  first  clause  as  valid, 
and  ordered  the  executors  to  invest  the  five  thousand  dollars  in  the 
name  and  for  account  of  the  legatee,  in  such  a  manner  that  she  shall, 
during  her  minority,  receive  yearly  the  revenues  and  the  principal  at  her 
majority. 

The  judge  considered  the  second  clause  a  ,^ilel  rominlaisiiHi,  and  he  ad- 
judged and  decreed  it  to  be  void  and  of  no  effect. 

The  executors  appealed,  and  Mrs.  Echinger,  appellee,  in  her  capacity 
as  natural  tutrix,  answered  the  appeal,  pi*aying  for  the  confirmation  of 
that  part  of  the  judgment  which  recognized  the  validity  of  the  first 
i'lause,  and  that  so  much  of  the  judgment  as  declared  the  nullity  of  tho 
s<x;ond  clause  be  annulled,  and  ihat  there  be  judgment  declaruig  the  dis- 
position to  be  valid,  and  ordering  the  executors  to  execute  it. 

First — It  is  contended  on  the  part  of  the  executors  that  tho  firat  clause 
is  a  double  prohibited  substitution,  first,  because  the  property  is  to  be 
preserved  and  returned  to  the  daughter  of  C.  Et^hinger;  second,  because 
it  is  to  be  presei'ved  and  returned  to  Miss  Kellogg. 

No  one  is  charged  by  the  testator  to  keep  and  preserve  this  sum,  tho 
five  thousand  dollars,  until  the  majority  of  the  legatee,  and  then  to  re- 
turn it  to  her.  Whatever  the  title  may  be  which  by  this  will  vests  in  the 
little  daughter  of  Catheiino  Echinger,  it  vested  eo  histattti  on  the  death 
of  the  testator.  "  I  give  to  the  little  daxightcr  of  Catherine  Echinger 
five  thousand  dollars."  That  which  follows,  **tho  said  sum  to  be  in- 
vested in  such  a  way  that  sho  may  receive  the  interest  annually  and  the 
principal  at  her  becoming  of  age,"  does  not  pcstpone  her  title  to  her  ma- 
jority.   The  testator  simply  points  out  the  mode  in  which  this  fund  shall 
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be  administered  during  the  minority,  and  tliat  which  he  directs  to  be 
done  is  precisely  what  the  tutor  of  the  minor  is  required  by  law  to  do. 
He  must  invest  the  funds  of  the  minor  coming  into  his  hands,  and  he 
can  not  encroach  upon  the  capital,  even  for  the  maintenance  and  educa- 
tion of  the  minor,  without  the  authorization  of  the  judge  on  the  advice  of 
a  family  meeting.  ^ 

The  plain  meaning  of  this  clause  is  that  the  five  thousand  dollars  shall 
become  the  property  of  the  child  at  once.  If  the  disposition  had  stopped 
there,  the  tutrix  would  have  demanded  this  sum  of  the  executors,  and 
she  would  have  administered  it,  necessarily,  during  the  minority,  because 
of  the  incapacity  of  the  child.  The  testator  preferred  to  have  the  in- 
vestment made  by  his  executors.  This  does  not  prolong  the  term  of 
their  administration.  They  are  not  to  have  the  control  of  the  money 
except  to  invest  it  in  such  a  manner  as  that  the  legatee  may  receive  the 
interest  annually.  When  they  make  the  investment  it  will  be  in  the 
name  and  for  the  benefit  of  the  child,  and  the  thing  in  which  they  make 
the  investment  w^ill  be  the  property  of  the  child,  as  the  money  invested 
was,  and  will  be  in  the  custody  of  her  tutrix,  wh-)  will  receive  the  interest 
for  the  child  during  her  minority. 

We  find  no  semblance  of  a  substitution  in  this.  It  has  long  been  set- 
tled that  the  prohibited  substitution  is  that  disposition  by  which  the  firet 
taker  is  charged  to  keep  and  preserve  the  thing  during  his  hfe,  and  to 
transmit  it  to  another  at  liis  death.  If  the  money  had  been  given  to 
some  one  charged  to  keep  it  imtil  the  majority  of  the  child,  and  then  to 
give  it  to  her,  this  might  have  been  a  prohibited  Jidei  commissum;  but 
it  would  not  have  been  a  substitution.  The  gift  is  to  the  child  directly, 
absolutely,  and  there  is  no  limitation  or  restriction  of  the  power  of  dis- 
posal, which  belongs  to  her  as  owner,  beyond  that  which  the  law  itself 
imposes  during  and  by  reason  of  her  minority. 

We  interpret  that  pavt  of  this  clause  which  relates  to  Miss  Kellogg  as 
a  vulgar  substitution;  "  a  disposition  by  which  a  third  person  is  called  to 
take  the  legacy  in  case  the  legatee  does  not  take  it;"  which  the  Civil 
Code,  article  1521  (1508)  declares  to  be  valid. 

Article  1714  (1706),  of  the  Civil  Code,  declares  that  "  a  disposition 
must  be  understood  in  the  sense  in  which  it  can  have  effect  rather  than 
that  in  which  it  can  have  none;"  and  this  is  in  accordance  with  the  ci>'il 
law. 

Treating  "  de  7'ehus  dubils"  the  Digest,  lib.  34,  tit.  v.,  1.  12,  Julianus 
says:  "  Quotiens  in  acUonibiaSy  aiit  exceptionibus  ambigua  oratio  e^t, 
comniodismnum  est  id  accipl  quo  res,  de  qua  agitur,  magim  valeat  quam 
pereatr  and  this  is  a  necessary  rule  of  interpretation. 

If  the  disposition  in  question  were  equally  susceptible  of  either  of  two 
interpretations,  the  one  making  it  lawful  and  valid,  the  other  making  it 
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unlawful  and  void,  the  couits  would  be  compelled  to  adopt  that  interpre- 
tation which  would  make  it  lawful  and  valid,  leather  than  that  which 
would  make  it  unlawful  and  of  no  effect; "  ut  rrx  magia  valeat  (jnani  pereaV 

"  In  the  event  of  her  death."  When  ?  We  must  presume  that  the  tes- 
tator knew  the  law,  and  that  he  did  not  intend  to  violate  it  or  to  make 
nugatory  any  part  of  this  last  solemn  act  by  which  he  was  disposing  of 
his  property  and  effects  preparatoiy  to  his  death.  He  knew  that  the 
legatee  would  die  in  the  course  of  nature,  ns  he  was  about  to  die.  Ho 
did  not  contemplate  her  death,  which  he  knew  would  ceitainly  o<Tur,  as 
a  mere  contingency  which  might  or  might  not  happen.  When  he  use<l 
the  words  "  in  the  event  of  her  death,"  he  had  in  his  mind,  not  simply 
that  event  which  is  ceitain  with  respect  to  all  mankind  but  an  event 
which  was  uncertain  only  as  to  the  period  at  w^bich  it  might  occur.  If 
he  had  said:  "In  the  event  of  her  death  before  the  age  of  majority  the 
said  sum  is  to  go  to  the  daughter  of  my  niece,"  etc.,  the  disposition 
would  have  been  a  substitution.  But  if  he  had  said:  "  In  the  event  of 
her  death  before  my  death,  the  said  sum  is  to  go,"  etc.,  this  would  have 
been  a  vulgar  substitution,  a  perfectly  lawful  and  valid  disposition. 

When  the  testator  says  "in  the  event  of  her  death,"  he  evidently 
means  to  connect  that  event  w^ith  a  period  of  time  well  fixed  in  his  own 
mind,  as  a  contingency  for  which  he  desired  to  provide,  and  had  the 
power  to  pro\ide.  He  has  failed  to  express  that  period;  and  the  courts 
are  compelled  to  supply  this  omission.  In  fixing  the  period  which  we 
must  suppose  was  in  the  mind  of  th(»  testator,  it  is  as  easy,  as  reasonable, 
as  natural  to  say,  that  he  means  "  hi  the  event  of  her  death  before  my 
death,"  as  to  say,  "  in  the  event  of  her  death  before  majority,"  or  at  any 
time,  happen  when  it  may. 

In  the  first  hypothesis,  it  was  perfectly  in  the  power  of  the  testator  to 
provide  for  the  contingency.  In  the  event  of  her  death  before  he  died, 
the  legacy  to  her  would  fail,  and  in  that  event  he  desired,  and  so  pro- 
vided, that  it  should  go  to  the  daughter  of  his  niece. 

In  the  second  hypothesis,  it  would  not  have  been  within  the  power  of 
the  testator  to  provide  for  the  contmgency.  If  the  legacy  to  the  little 
daughter  of  Catherine  Echinger  had  been  coupled  with  the  condition 
that  in  the  event  of  her  death  before  the  age  of  majority,  or  at  any  time 
whatever,  it  was  to  go  to  the  daughter  of  his  niece,  the  whole  disposition 
would  have  failed — would  have  been  void;  and  neither  of  these  objects 
of  his  regard  wo\ild  have  taken  or  been  benefited  by  the  intended  bene- 
faction. 

The  testator  was  at  Liverpool,  and  Mrs.  Echinger  and  her  little  daugh- 
ter were  in  the  parish  of  Jefferson,  in  the  State  of  Louisiana.  He  did 
not  know,  he  could  not  have  knmvn,  that  the  child  was  actually  living  at 
the  time  he  was  making  his  will,  much  less  that  she  would  sur/ive  him. 
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He  desired  to  give  her  five  thousand  dollars;  but  he  'did  not  wish  to 
Kecure  this  sum  undisposed  of  in  the  event  of  the  death  of  the  child 
during  his  life,  and  the  consequent  failure  of  the  lejja^y  to  her.  He- 
therefore  provided,  by  vulgar  substitution,  that  this  sum  should  in  that 
event  go  to  the  daughter  of  his  niece. 

The  law  requires  us  to  give  effect  to  this  disposition  if  it  can  be  done. 
In  order  t^  do  this  we  have  but  to  assume  that  the  testator  did  not  in- 
tend to  make  a  disposition  in  violation  of  a  prohibitory  law,  and  there- 
fore  of  no  effect;  and  that  ho  simply  intended  to  name  a  person  to  take  as- 
legatee  in  the  event  that  the  little  daughter  of  Catherine  Echinger  should 
not  be  living  at  the  opening  of  his  succession  by  his  death. 

Second — It  is  contended  also,  that  the  second  clause  is  a  trust;  and 
that  all  trusts  are^rf^i  ccniDulssa,  and  arc  prohibited. 

The  prohibition  of  the  Code  is  leveled  at  the^o  fiduciaiy  bequests,  ./ic/^i 
rf>m??iw8cr,  by  which  the  legatee  is  used  merely  as  the  means  of  trans- 
mitting to  one  incapable  the  property  whic^h  iJs  given  to  the  legatee  only 
for  that  purpose;  and  at  the  tenures  by  which  property  is  tied  up  for  a 
length  of  time  in  the  hands  of  Individuals,  and  placed  out  of  commerce. 
It  never  was  the  object  of  the  Code  "  to  abolish  naked  trustSy  imcx)upled 
\\'ith  an  interest,  which  ai*e  to  be  executed  immediately."  Mathusin  va 
Livaudais,  5  N.  S.,  302;  successioa  of  Franklin,  7  An.;  succession  of  Mc- 
Donogh,  8  An.;  Henderson  vs.  Bost,  5  An. 

The  testator  had  given  five  thousand  dollars  to  the  daughter  of  Cath- 
erine Echinger.  He  had  not  chosen  to  allow  this  money  to  fall  into  the 
hands  of  the  mother,  the  natural  tutrix,  because  he  desired  it  to  yield 
im  annual  income  for  the  maintenance  and  education  of  the  child;  and 
he  had  more  confidence  in  the  capacity  of  the  executors  to  make  this 
investment  in  such  a  manner  £us  to  secure  his  object,  than  in  that  of  the 
mother,  necessarily  pf  less  experience  in  such  matters  than  the  persons 
to  whom  he  had  intrusted  the  execution  of  his  will.  But  the  special 
legacy  of  the  furniture,  etc.,  was  of  much  less  importance.  If  he  had 
given  these  movables  to  the  child  directly,  they  would  necessaiily  have 
fallen  into  the  hands  of  her  mother,  her  tutrix,  and  when  he  gave  them 
to  the  mother  for  the  benefit  of  the  child,  the  effect  was  precisely  the 
same  as  if  he  had  given  them  directly  to  the  child.  In  other  words,  he 
imposed  upon  the  mother,  with  respect  to  these  movables,  the  same  obli- 
gations as  would  have  devolved  upon  the  executors  if  ho  had  given  them 
directly  to  the  child.  In  the  language  of  the  court  in  Mathusin  vs. 
Livaudais,  5  N.S.,  303: 

"  The  obligations  imposed  on  the  legatee  by  the  will  of  the  testator  in 
this  case  can  not  be  distinguished  from  that  of  an  executor,  except  in  the 
name;  and  it  is  the  duty  of  the  c  jurt  to  look  to  things  rather  than  to 
words." 
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It  is  the  duty  of  the  mother  to  execute  this  trust  immediately.  We  do 
not  see  how  any  rule  of  law  or  of  policy  is  contiiavened  by  this  disposi- 
tion; and  the  moment  the  mother  comes  into  possession  the  trust  will  be 
executed  in  accordance  with  thb  intention  of  the  testator.  The  mother 
will  hold  and  possess  for  her  child  as  natural  tutrix,  not  as  trustee  under 
the  will;  and  she  will  be  responsible  for  the  property  and  effects,  not  as 
trustee  under  the  appointment  of  the  testator,  but  as  natural  tutrix 
under  the  law. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from,  in  so  far  as  it  relates  to  the  legacy  of  five  thousand  dollars, 
given  to  Margaret  Lenora  Eehinger,  the  little  daughter  of  Catherine 
Echinger,  be  affirmed.  That  said  judgment,  in  so  far  as  it  declares  void 
the  legacy  given  to  Catherine  Echinger,  for  the  benefit  of  her  little 
daughter,  be  avoided  and  reversed;  and  that  the  said  legacy  be  recog- 
nized as  valid  and  obligatoiy.  That  the  executors  of  the  last  will  and 
testament  of  Hugh  D.  Cochrane  be  ordered  to  execute  the  same  by 
delivering  to  Catherine  Echinger,  for  the  benefit  of  Margaret  Lenora 
Echinger,  her  little  daughter,  the  furniture  and  effects  given  by  the  said 
mil  to  the  said  Mrs.  Catherine  Echinger  for  the  benefit  of  her  said 
child,  according  to  the  tenor  and  terms  of  the  said  will,  and  as  therein 
s?t  forth  and  described,  and  that  the  appellants  in  their  capacity  an 
executors  pay  the  costs  of  this  appeal. 


No.  6600. 
SrwEssioN  OF  Hugh  McCloskey.    Opposition  of  Mrs.  Alice  McCloskey. 

A  donation  of  future  property,  contninod  in  a  marrlasre  contract,  ia  not  a  legacy. 
It  is  a  donation  infer  virofi,  and  at  the  death  of  the  donor  becomes  a  debt  of  his 
succeesion. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tinsoty 
J. 

T,  G'llmore  &  SoU'%  for  the  executors  and  appellees. 

James  Timony,  for  opponent. 

The  opinion  of  the  court  was  delivered  by 

Spenx'er,  J.  The  decedent,  Hugh  McCloskey,  and  "Mistress  Alice  B. 
Grant,"  before  their  marriage,  entered  into  a  marriage  contract  before 
William  J.  Castell,  Esq.,  notar}'  public,  of  which  the  following  is  one  of 
the  stipidations : 

"Fourth — In  consideration  of  the  marriage,  and  of  the  love  and  affec- 
tion which  the  said  future  husband  bears  to  his  said  future  wife,  he  does 
by  these  presents  donate  to  bis  said  intended  wife  the  sum  of  810,000 
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(ten  thousand  dollars),  in  the  event  that  she  should  survive  him,  said 
sum  to  be  taken  from  the  ma£S  of  his  succession," 

They  were  manied  and  she  survived  him. 

Is  the  ten  thousand  dollars  a  debt  of  the  succession,  or  is  it  a  legacy  ? 

The  executors  say  it  is  a  legacy.  The  opponent  says  it  is  a  debt  of  the 
succession. 

The  executors  contend  tlnat  tliis  is  a  donation  of  future  property  by 
marriage  contract,  and  that  it  is,  therefore,  testamentary  in  its  character, 
and  to  be  paid  as  a  legacy  and  concurrently  with  other  legacies.  The 
opponent  contends  that  it  is  a  donation  inter  vivos  of  present  property, 
suspended  by  a  condition,  and  that  the  condition,  to  wit :  survivoiiship 
of  donor,  having  happened,  it  is  a  debt  of  the  estate  and  bears  interest 
from  donor's  death. 

• 

The  rules  of  our  Code  governing  this  case  are  to  be  found  in  the  gen- 
eral provisions  relative  to  "donations  intei*  vivos"  and  more  especially 
in  chapters  VIII.  and  IX.  of  Title  II.,  Rook  III.,  of  the  Civil  Code,  en- 
titled, respectively,  "Of  donations  made  by  marriage  contract  to  the 
husband  or  wife  and  to  the  children  to  be  born  of  the  marriage,"  and 
"Of  donations  between  married  persons,  either  by  maniage  contract  or 
during  the  marriage." 

We  agree  with  the  counsel  for  the  executors  that  the  disposition  in 

question  is  a  "  donation  of  property  in  future."     It  is  a  donation  of  a 

"  sum  to  be  taken  from  the  mass  of  his  succession,"  so  that  the  donee 

has  no  right  which  she  could  enforce  during  the  life  of  the  donor,  and  a 

right  dependent  upon  his  death  and  upon  his  succession.     If  he  died 

without  prof^erty,  at  the  time  of  his  death,  there  was  no  recourse  for 

her. 
But  because  the  donation  is  "  of  future  property,"  it  does  not  follow 

that  the  donation  is  testtimentary — that  it  is  a  legacy. 

Donations  by  marriage  contract  are  not  classed  by  the  Code  imder  the 
title  of  testiiments.  Tht^y  are  not  subject  to  iho  forms  prescribed  for 
any  kind  of  testament,  but  simply  required  to  be  passed  before  a  notary 
and  two  witnesses,  like  other  donations,  O.  C.  C,  2308.  Article  1738, 0. 
C.  C,  declares  that,  "  A  donation  of  property  in  future  *  *  *  made 
between  married  persons  by  marriage  contract,  *  *  *  shall  be  sub- 
ject to  the  rules  established  by  the  preceding  chapter  (VIII.)  with  re^rd 
to  similar  donations  made  to  them  by  a  third  person,"  etc.  The  rules 
established  and  referred  to  are  found  in  acticle  1728, 0.  C.  C.  This  article 
of  oiu*  Code  corresponds  to  article  1082  of  Code  NapoMon.  Comment-  ' 
ing  on  the  articles  of  this  cluipter  (VIII.),  Mercade,  vol.  4,  p.  210,  says : 

"  On  a  vu  sous  I'acte  893,  No.  11,  que,  malgre  Topinion  contraire  do 
Merlin  et  de  Toulin,  il  n'existe  plus,  sous  leCJode,  de  donations  a  cause  de 
mort;  et  que  les  liberalites  exceptionnelles  dont  s'occupent  notre  chapitre 
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et  le  chapitre  suivant  ne  sont  toujours  que  des  donations  entre-vifs,  qui 
restent  soumises  aux  r^les  ordinaires  pour  tous  les  cas  qui  ne  sont  pas 
Tobjet  d'une  derogation  formelle." 

Again  he  says,  commenting  on  aitiele  1082,  C.  N.,  (corresponding  to 
1728  aforesaid) : 

"Aujourd'hui,  comme  le  prouvent  et  Tarticle  893  et  la  subrique  de 
notre  chapitre,  et  les  articles  1082, 1083, 1089,  ce  n'est  plus  la  qu'une  dona- 
tion entre-vifs,  iine  donaiion  de  biens  a  venir;  et  c'est  par  les  regies  gene- 
rales  des  donations,  nou  par  ceUes  des  successions  ou  des  testaments, 
qu'il  faudra  suppleer  aux  regies  speciales  de  cette  maniere  de  disposer." 
Vol.  4,  p.  212. 

We  accept  these  views  a^s  being  the  true  exposition  of  the  law,  and  as 
in  consonance  with  the  provisions  of  our  Code.  We  have  examined  with 
care  the  cases  in  our  own  courts  referred  to  by  the  counsel  of  executors, 
and  we  find  nothing  in  them  to  change  our  views  of  the  provisions  of  our 
Code,  under  which  we  think  the  ancient  "  mstltidion  contract uelle  "  no 
longer  exists. 

In  Fowler  vs.  Boyd,  15  L.,  562,  this  coxirt  held  that  a  universal  donee 
under  a  marriage  contract,  like  a  universal  legatee  under  a  will,  is  by 
mere  operation  of  law  seized  of  the  whole  estate,  in  the  absence  of  forced 
heirs,  and  no  demand  of  possession  is  necessary  of  the  heirs  at  law. 

In  Criswell  vs.  Seay  et  als.,  19  L.,  528,  where  the  husband,  having  then 
lining  two  children  of  previous  marriage,  makes,  in  his  marriage  contract, 
a  donation  to  his  future  wife,  of  "  all  the  property  of  whatsoever  kind  and 
description  he  may  die  possessed  of,  and  which  may  lawfully  be  given  by 
act  of  donation  according  to  the  laws  of  Louisiana ;  that  is  to  say,  of  all 
Ills  property  that  he  may  die  possessed  of,  and  which  he  is  or  may  be 
entitled  by  law  to  dispose  of  nim^tU  causa,  and  which  portion  will  be  de- 
termined by  the  number  of  heirs  that  he  may  leave  at  his  decease."  It 
was  held  by  this  court  that  the  two  children,  his  only  forced  heirs,  hav- 
ing died  before  him,  his  surviving  wife  became  his  vmiversal  donee  and 
entitle<l  to  his  entire  estate.  That  the  capacity  to  make  such  a  disposi- 
tion, as  to  its  amount,  must  be  determined  by  reference  to  the  time  of 
the  donor's  death,  because  it  is  not  till  then  that  the  donation  is  to  tixke  ef- 
fect True,  the  court  arrives  at  this  last  conclusion  by  deducing  it  from  the 
rules  of  our  law  in  reference  to  testamentary  dispositions,  and  says  that 
it  is  a  donation  causa  mortis.  But  we  do  not  see  that  this  is  to  say  that 
it  is  a  testamentary  disposition.  On  the  contraiy,  we  think  it  is  not  It 
is  undoubtedly  a  donation  to  take  effect  on  the  death  of  donor.  It  is  a 
t-ontiact,  an  irrevocable  act,  depending  upon  the  happening  of  a  future 
event,  to  wit :  the  predecease  of  the  donor ;  and  while  possessing  some 
features  resembling  in  their  effects  testamentary  dispositions,  yet  clearly 
distinguishable  from  them. 
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We,  therefore,  conclude  that  the  disposition  in  question  is  a  donation 
inter  rlvos,  taking  effect  at  the  death  of  the  donor.  That  the  donee  is 
not  a  legatee,  but  fi  creditor  of  the  estate,  and  as  such  entitled  to  be  paid 
by  preference  to  the  legatees,  and  with  legal  interest  from  the  death  of  the 
donor,  Hugh  MeCloskey. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  amended,  and  it  is  now  ordered  and  decreed  that  there  be 
judgment  sustaining  the  opposition  of  Mrs.  Alice  MeCloskey  to  the  fifth 
provisional  account  of  the  executoi*s,  and  that  she  be  placed  thereon  as  a 
creditor  for  ten  thousand  dollars,  with  five  per  cent  interest  to  date  from 
death  of  Hugh  MeCloskey,  and  that  she  be  paid  by  preference  to  the 
legatees  of  said  decedent,  and  that  in  other  respects  said  account  be 
h<»mol()gntoA.  It  is  further  ordered,  that  the  executors  pay  costs  of  both 
courts. 


Ox  Application  for  Rehkaring. 

The  opinion  of  the  court  was  delivered  by 

Spen'cer,  J.  A  donation  by  the  husband  to  the  wife,  by  marriage  con- 
tract, of  future  property,  leaves  the  husband  the  right  to  sell  or  mort- 
gage the  property  so  given,  "  unless  he  has  formally  barred  himself  of  it 
in  whole  or  in  \mtr    O.  C.  C,  1729. 

If  in  express  tcM'uis  he  "  bars  himself  "  from  selling  or  mortgaging  the 
thing  giv(Mi,  it  differs  from  an  ordinary  donation  only  in  this  that  it  de- 
pends upon  the  survivoi'sliip  of  the  donee,  and  the  donor  is  not  disseized 
of  the  property  immediately.  The  mere  fact  that  the  donation  made 
without  such  bar  to  alienation,  leaves  the  donor  free  to  sell  or  mortgage, 
does  not  prevent  its  creating  an  ohlifjation  on  hiw.  An  ordinary  dona- 
tion of  a  sum  of  money,  payable  on  a  future  day  or  on  the  happening  of 
a  future  event,  does  n(^t  prevent  the  donor  from  selling  or  mortgaging  bis 
property,  but  it  does  certainly  create  a  debt  against  him. 

So  in  this  case  the  donation  by  Hugh  MeCloskey  of  ten  thousand  dol- 
lars, payable  out  of  his  succession,  to  his  wife,  though  not  preventiiip 
him  from  selling  or  mortgaging  his  property  (because  he  did  not  thus 
bar  himself),  creatcvl  an  irrerocablr  ohVujation  on  him  during  his  life,  and 
on  his  estate  after  his  death.  So  binding  is  this  obligation  that  article 
1729,  O.  C.  ('.,  for)>ids  him  to  dispose  of  his  property  to  her  prejudice 
"  by  gratuitous  title."  Yet  we  are  asked  in  this  case  to  permit  him  to  do 
what  the  law  siys  he  can  not  do.  "We  are  asked  to  give  effect  to  his  will 
a  SKbarqnrnt  ^' gratnit(m.<  title"  to  the  prejudice  of  this  donation;  to 
allow  him  to  dispose  "  on  gratuitous  title  "  of  the  thing  previously  given 
by  marriage  contract — which  the  law  says  explicitly  he  can  not  do. 
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This  donation  must  bo  preferred  to  the  legacies,  or  else  wo  must  ex- 
punge article  1729  from  the  Code. 

We  therefore  adhere  to  our  previous  opinion  that  the  donation  in  this 
case  created  an  ohUgation,  a  debt,  due  at  the  death  of  Hugh  McCloskey, 
and  that  under  the  general  law  it  bears  five  per  cent  interest  from  the 
time  it  was  duo.  It  is  conoededly  not  a  legacy,  and,  so  far  as  we  can  see, 
has  none  of  the  eCTects  of  a  legacy,  except  that  it  is  payable  after  death 
of  the  donor  out  of  his  succession.  Itccitaiuly  is  payable  in  preference  to 
legacies,  which  are  subsequent  ^'ffraUutom^  dispoffltiona.'*  We  are  not 
called  upon  to  decide  whether  it  would  bo  liable  to  reduction  or  defeat 
by  debts  of  the  donor.  Perhaps  such  debts  would  have  a  preference 
over  the  donation,  but  that  does  not.  prevent  the  donation  having  a  pref- 
erence over  the  legacies. 

The  rehearing  is  refused. 


No.  5435. 
City  of  New  Orleans  vh.  John  A.  Morris. 

Adaim  of  ownership  set  ui)by  a  third  person  to  certain  property  soiiKht  to  be  at- 
tatihod  in  a  suit,  can  not  be  adjudicated  on  a  rule  tried  in  vacation. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
k'lnSy  J. 

George  S.  Lacei/j  for  plaintiff  and  app(»llee. 

C.  T.  Biuldecke,  for  Gcrmania  National  Bank. 

B.  K  FormaUy  defendant  in  ride. 

The  opinion  of  the  comt  was  delivered  by 

Morgan,  J.  Two  writs  of  fieri  facias^  which  wcn^  the  basis  of  the  gar- 
nishment process  by  which  the  (rerraania  National  £ank  was  proceeded 
against,  were  offered  in  evidence  on  the  trial  in  the  court  below.  These 
writs  are  not  in  the  record.  A  writ  of  cei'Uorarl  issued  to  cause  the 
omission  to  be  rectified.    The  writ  failed. 

Under  these  circumstances,  we  prefiT,  on  our  motion,  to  issue  another 
writ  ordering  their  production. 

It  is  therefore  ordered  that  a  writ  of  certloran  issue  to  the  clerk  of 
the  Superior  District  Court  directing  him  to  atttich  to  the  record  in  this 
case  the  two  writs  of  fieri  faclaa  mention (»d  in  the  writ  heretofore  issued 
at  the  instance  of  the  appellants. 


Spencer,  J.    The  city  of  Now  Orleans  having  judgments  agamst  de- 
fendant for  taxes,  issued  writs  of  fieri  facias,  and  propounded  interroga- 
16 
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tories  to  the  bank  as  garnishee.  After  propounding  the  usual  inten'oga- 
tories  touching  indebtedness  to  the  defendant,  the  following  **  fourth  in- 
terrogatory '*  is  propounded: 

"Are  you  not  the  holder  of  four  promissory  notes  of  two  hundred  and 
fifty  dollars  each,  dated  flftee^nth  of  November,  1873,  payable  respect- 
ively on  the  first  of  July,  August,  September,  and  October,  1874,  to 
bearer,  at  bank,  in  New  Orleans,  signed  John  P.  Becker,  and  indorsed, 
*  for  collection,  B.  R.  Forman,  agent  ?' " 

All  the  other  interrogatories  having  been  answered  no,  this  one  was 
answered:  "The  bank  had  three  such  notes,  which  were  deposited  by 
B.  R.  Forman,  agent;  that  since  the  service  of  the  interrogatories,  tlit» 
note  due  first  of  July  has  been  paid  and  proceeds  placed  to  the  credit  of 
B.  R.  Forman,  agent,  and  this  respondent  has  no  knowledge  whatever 
whether  or  not  John  A.  Morris,  the  defendant  in  execution,  has  any 
right,  title,  and  interest,  directly  or  indirectly,  in  the  said  notes;  and  rt- 
spondent  knows  no  other  owner  of  said  notes  than  said  B.  R.  Foniian. 
agent.*' 

When  this  answer  was  filed,  the  city  of  New  Orleans,  showing  that  the 
bank  made  garnishee  admitted  having  three  of  the  notes  described  in 
the  fourth  interrogatory,  and  without  alleging  that  J.  A.  Morris,  the  de- 
fendant in  execution,  was  the  owner  of  these  notes,  or  had  any  interest 
in  them,  obtained  an  order  on  the  bank  to  show  caase  why  it  should  not 
be  condemned  to  deliver  said  notes,  or  their  proceeds,  into  the  hands  t>f 
the  sheriff. 

The  bank,  answering  this  nde  to  show  cause,  re-afflrmed  in  substance 
its  answers  to  the  interrogatories,  and  set  up  further  that  one  Mrs. 
Henien,  and  B.  R.  Forman,  agent,  had  sequestered  the  notes  on  a  claim 
of  ownership,  and  asked  to  have  Forman,  the  depositor  of  said  notes, 
made  party,  and  thereupon  the  court  so  ordered.  Forman  excepted  to 
being  made  party  by  motion,  averring  that  his  title  to  the  nott*s  could  nofr 
be  thus  tricnl  and  questioned,  and  that  this  case  could  not  be  tried. 
heard,  and  determined  at  chambers  and  in  vacation. 

The  court,  notwithstanding,  tried  the  rule  on  the  eighteenth  of  July, 
1874,  made  it  absolute,  ordering  the  garnishee  to  deposit  the  notes  or 
their  proceeds  in  the  sheriffs  hands,  and  dismissing  Forman 's  excep- 
tions.   From  that  judgment  this  appeal  is  taken. 

The  plaintiff,  on  trial,  offered  the  two  writs  of  fleri  facias  against  Mor- 
ris forming  the  basis  of  the  proceeding  in  garnishment.  The  clerk 
certifies  that  these  writs  are  lost  or  mislaid,  and  that  after  diligent  searcli 
they  can  not  be  found,  and  therefore  they  are  not  copied  in  the  reconlt 
This  c  jurt,  our  pre:lecessors,  ordered  a  writ  of  certiorari  to  issue,  which 
failed.  It,  of  its  own  motion,  ordered  a  second. writ,  with  same  i^esult. 
The  case  is  now  submitted  to  us.    Plaintiff  insists  that  the  appeal  should 
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be  dismissed,  but  we  think  this  would  be  an  injustice.  We  think  that 
the  judgment  is,  on  the  face  of  the  record,  a  nullity.  The  court  could 
not  tiy  and  determine  such  a  case  as  this  in  vacation.  See  23  An.  483; 
Dixon  vs.  Judge,  Opinion  Book  43,  page  90. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  avoided,  and  this  cause  remanded  to  be  proceeded  with 
According  to  law,  plaintiff  and  appellee  paying  costs  of  appeal. 


No.  6349. 

State  ex   rkl.  the  Attorney  General  .\nd  Thomas  Carey  vs.  John 

Barrow. 

The  Governor  has  discretionary  power  to  remove  a  tax  colle<?tor,  and  appoint  liis 
8uo(>e8sor.  In  the  absence  of  the  Governor  from  the  State  the  Lieutenant  Gov- 
ernor has  a  similar  power. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lynch ^ 
J, 

A,  P.  Pieldy  Attorney  General,  and  Cotton  &  Lery,  for  relator  and  ap- 
pellant. 

Qiarleti  S.  Eire,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Wyly,  J.  In  this  proceeding  under  the  intrusion  act  for  tlio  office  of 
tax  collector  of  the  Thud  District  of  New  Orleans  there  was  judgment 
for  defendant,  and  plaintiffs  appeal. 

Thomas  P.  Carey  was  appointed  to  said  offico  on  the  eighteenth  of 
January,  1876.  On  the  tenth  of  May  defendant  was  appointed  (vict* 
Carey,  removed,)  by  the  Lieutenant  Governor,  acting  as  Governor  in  the 
absence  of  the  Governor  from  the  State. 

»  The  question  as  to  the  authority  of  the  Governor  to  remove  a  tax 
collector  antl  appoint  his  successor  is  no  longer  an  open  one.  25  x\u. 
119;  25  An.  39G:  26  An.  537. 

In  the  absence  of  the  Governor  from  the  State  in  this  instance  the 
Lieutenant  Governor  could  discharge  the  duties  of  the  office  of  Gov- 
ernor,   Constitution,  article  53. 

It  is  unneC'Cssarj'  to  examine  the  bills  of  exceptions  to  the  exclusion  of 
evidence  at  the  trial,  because  if  all  the  testimony,  the  rejection  of  which 
is  comijlained  of,  were  adduced  it  would  not  alter  the  result. 

Judgment  affirmed. 

On  Keheariso. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.    '.  n  Januaiy,  1876,  Thomas  Carey  was  appointed  by  the  Gov- 
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ernor,  by  and  with  the  ad\ice  and  consent  of  the  Senate,  tax  collector 
for  the  parish  of  Orleans,  Third  District.  In  May  of  the  same  year  John 
Barrow  was  appointed  by  the  Lieutenant  Governor  to  the  same  ofiBco^ 
rice  Thomas  Carey,  removed.  The  object  of  this  suit  is  to  detemiine  the 
right  to  this  office. 
The  relator  insists  on  these  propositions: 

First — That  the  power  to  remove  tax  collectors,  which  is  vested  in  the 
Governoi',  can  and  should  be  subject  to  judicial  control;  that  the  officer 
can  be  removed  only  for  cause,  and  it  is  competent  for  the  couils  to  in- 
quire whether  or  not  there  was  cause  for  removal. 

Second — That  in  this  case  the  Lieutenant  Governor  had  no  right  U> 
remove  C-arey  and  appoint  Barrow. 

First — The  office  of  tax  collector  is  created  by  statute,  and  the  term 
is  two  years;  but  for  "  refusing  or  failing  to  do  his  duty,"  as  prescribed 
by  the  act,  the  officer  "  shall  be  liable  to  dismissal  from  office  by  the 
Governor."    Eev.  Stat.,  sections  1592  and  1593. 

This  precise  question  was  before  this  court  in  3)oherty*s  case,  25  An. 
119,  and  we  think  it  was  correctly  decided  that  this  statute*  invests  the 
Governor  with  discretionary  power  to  determine  when  the  contingency 
has  occurred  which  authorizes  him  to  dismiss  the  tax  collei'tor,  and  the 
appointment  of  another  to  the  same  office,  vice  the  late  incumbent  re- 
moved, is  the  proof  of  the  existence  of  sufficient  cause  for  removal. 

It  is  urged  that  this  power  is  subject  to  abuse;  and  that  is  true  of  all 
discretionary  power.  The  exe(»utlve,  upon  his  responsibility,  decides  in 
the  last  resort  that  cause  of  removal  exists,  and  under  the  sanction  of 
his  official  duty  and  obligation  he  exercises  the  power  which  the  Legisla- 
ture has  chosen  to  confer  upon  him,  and  in  the  exercise  of  which  he 
can  not  bo  controlled  by  the  judiciary. 

The  case  is  different  with  offices  created  by  the  constitution,  the  incum- 
bents of  which  can  be  removed  only  in  the  mode  i»rescribed  by  the  con- 
stitution. 

Second — It  is  in  proof  that  the  Governor  was  absent  at  the  city  of 
New  York,  wdiere  he  remained  some  four  or  five  weeks.  By  the  consti- 
tution, article  lifty-three,  in  case  of  the  absen(»e  of  the  Governor  from 
the  State  "  the  powers  and  duties  of  the  office  shall  devolve  upon  the 
Lieutenant  Governor  until  the  absent  Governor  shall  return,"  The  case 
contemplated  by  the  constitution  had  occurred,  and  whatever  power 
could  have  been  exercised  by  the  Governor  had  he  been  present,  the 
same  could  have  been  lawfully  exercised  by  the  Lieutenant  Governor  in 
his  absence. 

Graham's  case,  26  An.,  relied  upon  by  the  relator,  differs  essentially 
from  this.  In  that  case  the  Governor  was  at  Pass  Christian,  in  the  State 
of  Mississippi,  but  a  few  hours  run  from  New  Orleans.    In  this  case  the 


NEW  ORLEANS,  APRIL,  1877.  245 

Stiitp  ex  rel.  the  Attorney  General  and  Thomas  Carey  vs.  Barrr>w. 

Oovernor  was  more  than  a  thousand  miles  distant,  and  his  absence,  in- 
stead of  being  for  a  few  days  only  as  in  Graham's  case,  was  for  four  or 
Are  weeks.  We  express  no  opinion  as  to  the  correctness  of  that  decis- 
ion; we  mean  to  say  merely  that  it  is  not  applicable  to  this  case. 

The  decision  in  Dohorty's  case  has  been  uniformly  adhered  to,  and  we 
think  it  rests  upon  well-established  principles. 

It  is  therefore  ordered  that  the  decree  pronounced  in  this  case  by  our 
prcdtx-essors  bo  and  remain  undisturbed. 


No.  6552. 
Sarah  A.  Blake  vs.  S.  O.  &  T.  A.  NeLvSon  et  al. 

Where  a  wife,  separate  in  property,  aocks  to  annul  her  transfer  of  paraphernal 
property  to  her  creditors,  made  accordinff  to  the  forms  of  law,  on  the  ground 
that  the  consideration  of  her  transfer  was  the  debts  of  her  husband,  the  burden 
of  proof  is  on  her.  to  show  in  the  most  positive  manner,  the  truth  of  what  she 
alleges. 

Authentic  aetfi.  passed  by  a  plaintiff  or  defendant,  which  recognize,  or  affirm  a  pre- 
vious act  passed  by  the  same  party,  are  ttdmissiblo  in  evidence  against  him. 

Any  competent  judge,  other  than  the  judge  of  her  residence  may  authorize  a  wife,  in 
the  ab*5enr*e  of  her  husband,  who  has  no  domicile  in  the  State,  to  form  a  contract, 
or  institute  a  suit. 

The  aeti  ^n  to  annul  a  contra '*t  on  account  of  lesion,  is  prescribed  in  four  years. 

Before  a  party  can  annul  his  contract,  ho  must  restore  what  he  has  received  under 
the  contract,  and  place  the  other  parties  in  interest  in  the  position  they  occupied 
previous  to  the  contract. 

iPPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Madi- 
son.   Hough,  J. 

Montgomcmj  &  Belcney,  for  plaintiff  and  appellee. 

Jamen  T.  Col^mnn  and  G.  L.  Hall,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  January,  1867,  a  petition  was  presented  to  the  Fourth 
District  Court  of  New  Orleans  in  the  name  of  Mrs.  Sarah  A.  Blake, 
signed  by  H}Ties  &  Gordon  as  her  attorneys,  stating  substantially: 

That  petitioner  was  the  wife  of  Conway  K.  Nutt,  residing  in  Madisoji 
parish,  separate  in  property  from  her  husband;  that  she  was  largely  in- 
debted to  certain  parties  in  New  Orleans,  with  whom  she  had  an  oppor- 
tunity to  make  a  settlement  on  favorable  terms;  that  her  husband  was 
absent,  and  had  been  absent  from  the  Siatc  several  years,  and  that  his 
residence  was  unknown  to  her,  so  that  she  could  not  obtain  his  authori- 
zation. The  prayer  was  that  she  be  authorized  by  the  judge  to  make 
and  sign  such  act  of  sale  as  might  be  recjuisite  for  the  purpose  stated, 
and  the  authorization  was  granted  as  prayed  for. 

On  the  fifteenth  of  January*  Mrs.  Blake,  by  authentic  act,  passed  be- 
fore Cuvellier,  notary,  in  which  this  authorization  is  set  forth,  conveyed 
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to  Andrew  R.  Hynes,  agent  fur  the  creditors  named  and  designated,  the 
Ditehley  plantation,  situated  in  Madison  parish,  her  paraphernal  prop- 
erty, with  the  exception  of  two  hundred  acres,  including  the  dwelling, 
whiidi  she  reserved  to  herself,  "  free  from  the  incumbrance  of  the  parties 
for  whose  benefit  this  sale  is  made,"  the  purpose  being,  as  declared,  "the 
payment,  by  preference  over  all  other  debts  and  liabilities,  of  the  debts 
specified,  due  to  a  number  of  creditors,  including  fifteen  hundred  dollars 
for  attorney's  fees,  the  whole  aggregating  ^7,941  58. 

It  was  stipulated  that  Hynes  should  sell  the  property  whenever  he 
should  be  required  to  do  so  by  the  creditors  represented  by  him,  and 
apply  the  proceeds  according  to  the  terais  of  the  act,  and  on  the  fifth  of 
August,  18()7,  he  did  sell  it  to  Henry  Harvey  for  ten  thousand  dollars 
cash. 

The  certificate  of  the  recorder,  in':orporated  in  the  act  of  the  fifteenth 
of  January,  shows  that  there  were  but  two  incumbrances  on  the  prop- 
erty: 

First — A  special  mortgage  in  favor  of  Rotcliford,  Brown  &  Co.,  dat^ 

(Seventh  of  March,  1858,  to  secure  a  note  for  J!?()180  10,  bearing  interest 
at  eight  per  cent,  due  in  November,  1859. 

Second— A  special  mortgage  in  favor  of  S.  O.  Nelson  &  Co.,  dated 
fourth  of  September,  1858,  to  secure  advances  for  the  i.)urposes  of  the 
[Plantation,  to  be  made  in  that  year  or  any  future  year,  not  exceeding 
twenty  thousand  dollars  at  any  one  time. 

In  March,  1873,  Mra.  Blake  brought  this  suit  against  Mrs.  Mary  Har- 
vey, widow  of  Henry  Harvey,  and  tutrix  of  their  minor  children,  and 
against  the  several  creditors  for  whom  Hynes  had  been  agent  and  attor- 
ney-in-fact, to  have  the  act  of  the  fifteenth  of  January,  1867,  declared  to 
be  null  and  void,  and  to  recover  the  property  conveyed  by  her  to  HjTies, 
and  rent  from  the  date  of  that  act. 

The  grounds  set  up  in  the  petition  are  substantially: 

First — ^That  the  debts  mentioned  in  the  act  of  January  15,  18G7,  were 
contracted  by  her  husband,  and  not  by  her. 

.  Second  -That  the  law  prohibits  the  wife  to  bind  hereelf  or  her  prop- 
erty for  the  debts  of  her  husband. 

Third — That  Hynes  was  her  confidential  friend  and  legal  adviser;  that 
he  induced  her  to  accompany  him  to  New  Orleans  for  the  purpose  of 
settling  these  debts,  representing  to  her  that  she  was  bound  for  then), 
and  that  she  was  in  danger  of  being  sold  out  of  hous'^  and  home,  and 
that  Hynes  was  in  fact  the  agent  and  representative  of  the  creditors,  and 
was  acting  in  their  interest. 

Fourth — That  the  application  to  the  judge  of  the  Fourth  District  Court 
for  authorization  was  without  her  consent. 

Fifth — That  the  Fourth  District  Court  of  New  C  rleans  was  without 
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jwrisdicti'jn  to  grant  this  authorization,  because  her  doniicile  was  in 
Mails  on  parish. 

Sixth— Losinn  beyond  moiety. 

Dereidants  excepted  o\x  several  grounds,  one  of  which  is  that  plaintiff 
must  firat  offer  to  restore  the  purchase  money,  an*d  put  the  defendants  in 
their  original  position  before  she  can  cairy  on  this  action. 

They  also  pleaded  the  prescription  of  one,  three,  and  five  years,  which 
we  d )  not  find  it  necessary  to  pass  upon.  We  incline,  however,  to  the 
I 'pinion  that  the  prescription  of  ten  years,  as  established  by  article  2221 
of  the  Revised  Civil  Code,  is  applicable  to  the  causes  of  nullity  alleged, 
except  lesion. 

The  creditors  represented  by  Hynes  disclaimed  any  interest  in  the  con- 
tn>vei'sy,  and  Mrs.  Harvey  took  upon  herself  the  burden  of  the  defense. 
After  a  general  denial,  she  pleaded  specially:  That  several  years  before 
the  war  plaintiff  began  business  with  S.  O.  Nelson  &  Co.  as  her  factors 
and  ct>mniission  merchants;  that  they  made  advances  of  money  and  sup- 
plies for  the  Ditchley  plantation,  her  separate  property;  that  they  kept 
tlie  account  in  her  name;  that  she  was  authorized  to  borrow  money  and 
execute  a  mortgage  in  favor  of  S.  O.  Nelson  &  Co.  to  secure  twenty  thou- 
sand dollai's;  that  after  the  close  of  the  war,  in  January,  1866,  she  was 
indebted  to  S.  O.  Nelson  &  Co.  in  account  $4128  06,  besides  supply  notes 
Iield  by  the  several  creditors  specified  in  the  iv^t  of  the  fifteenth  of  Jan- 
uarj',  1867,  the  whole  aggregating  in  capital  Ji?  32,075;  that  these  notes 
were  drawn  by  and  also  bore  the  name  of  her  husbtind,  C.  R.  Nutt,  au- 
thorizing her;  that  in  addition  to  tliese  debts  tliere  wns  a  preferred  claim 
oa  the  plantation  of  over  four  thousand  (l<  'liars  which  had  to  be  immedi- 
ately arranged;  that  all  of  these  claims  were  jliiced  in  tlie  hands  of 
Andrew  R.  Hynes  by  the  holders  ami  (.wners,  with  instructions  to  fore- 
close the  mortgage  and  recover  the  debts:  that  plaintiff,  di^sirous  to  save 
a  portion  of  the  plantation,  With  the  residenco,  urged  a  compromise 
upon  said  creditors,  and  they,  uQ^willing  to  distress  her  and  deprive  her 
of  a  home,  finally  consented,  and,  to  eff<H*t  this  compromise,  she  filed  her 
|>otition  in  the  Fourth  District  Court  of  New  Orleans  and  obtained  the 
order  authorizing  her  to  make  the  sale  of  the  proi)erty. 

That  Hynes,  by  instruction  of  the  creditois,  offered  the  property  for 
sale,  and  gave  the  utmost  publicity  to  it  by  advertlscnuentsin  the  papers 
of  X»iW  Orleans,  Memphis,  Louisville,  and  St.  Louis,  anl  finally  sold  it  to 
Henry  Harvey,  for  ten  thousand  dollars  cash.  Defendant  alleges  that 
Harvey  made  this  purchase  in  the  utmost  good  faith;  that  the  price  he 
paid  was  as  much  as  the  property  w^as  worth;  that  the  proceeds  of  tho 
Hale  were  applied  to  the  debts,  and  the  notes  and  other  evidences  of  debt 
were  surrendered  into  the  hands  of  plaintiff,  and  she  was  thus  acquitted 
of  more  than  thirty-two  thousand  dollars  of  her  debts  secured  by 
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mortgugo  on  the  plantation  and  left  in  the  quiet  possession  of  her  resi- 
dence and  two  hundred  acres  of  land. 

Defendant  prajTS  that  she  be  quieted  in  the  title  and  possession  of  the 
property,  or  in  the  event  that  the  title  be  declared  invalid,  that  the  ten 
thousand  dollars  paid  by  her  husband,  and  applied  to  the  liquidatiou  of 
plaintiffs  debts,  be  returned  to  -defendant  with  interest. 

The  judgment  of  the  court  below,  from  which  Mrs.  Harvey  appealed, 
awarded  the  land  to  plaintiff,  and  rejected  the  demand  for  rent,  and  that 
of  Mra.  Harvey  for  the  return  of  the  price. 

Plaintiff's  counsel  took  a  b'll  of  exceptions  to  the  ruling  of  the  court 
admittinor  the  depcsition  of  S.  O.  Nelson.  W(»  think  the  court  erred,  but 
it  is  not  nccessarj'  to  state  the  objections,  because  we  shall  not  consider 
this  testimony  or  allow  it  to  influence  our  decision. 

Defendants  offered  in  evidence  a  donation  made  by  plaintiff  to  her 
children  on  the  nineteenth  of  March,  1867,. of  the  two  hundred  acres  re- 
served in  the  act  of  the  fifteenth  of  January,  1867,  to  which  plaintiff 
objected,  on  the  ground  that  it  was  /v.s  inter  alios.  TMs  act  was  a  reccg- 
niti'->n  and  confirmation  of  the  act  of  fifteenth  of  January,  as  we  shall 
see  hereafter,  and  it  was  properly  admitted  in  evidence. 

Plaintiff  also  objected  to  the  introduction  in  evidence  of  the  mortgage 
by  plaintiff  in  favor  of  Rotchford,  Brown  &  Co.,  on  the  same  ground, 
and  they  objected  to  the  mortgage  in  favor  of  S.  O.  Nelson  &  ('o.,  on  ihe 
ground  that  it  bad  no  connection  with  the  debts  for  which  the  land  was 
sold.  These  two  mortc^ages  were  the  only  incumbrances  mentioned  iu 
the  act  of  th(»  fifteenth  of  January,  1867,  as  recorded  against  this  prop- 
erty, and  the  production  of  the  instruments  themselves  afforded  the  best 
evidence  that  the  property  was  actually  incumbered  by  them. 

Manifestly  the  burden  of  proof  was  on  plaintiff  to  show  the  nullity  of 
the  act  by  which  she  conveyed  the  property  in  question  to  Hynes,  and  it 
is  not  enough  for  her  to  allege  that  the  debts  which  she  discharged  by 
that  act  were  the  debts  of  the  husband.  Where  community  exists  the 
legal  presumption  is  tliat  all  debts  contracted  during  the  marriage  are 
debts  of  the  community,  for  which  the  wife  is  not  liable,  but  where  com- 
munity does  not  exist,  of  course  there  can  be  no  such  presumption. 

In  this  case  Mrs.  Blake  obtained  judgment  against  her  husband  in 
1844,  under  which  she  purchased  and  became  the  owner  of  Ditehley 
plantation,  and  that  judgment  separated  her  in  property.  Debts  con- 
tracted by  her,  with  the  authorization  of  her  husband,  for  the  plantation, 
were  prima  facie,  at  least  for  debts,  and  the  documentary  evidence  in  the 
record  would  suffice  to  charge  her  with  the  liabili-y,  if  the  suit  were 

iigainst  her. 
In  the  act  of  donation  to  her  chihlren,  nineteenth  March,  1867,  which 

was  made  with  the  authorization  of  the  judge  of  the  district  court  of 
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Madison  pariali,  Mre.  Blake  refora  to  the  net  of  fifteenth  Januar}-,  passed 
before  Cuvellier,  *'  tnider  authoribj  of  an  order  granted  in  the  absence 
of  her  husband  from  the  State  of  Ijouisiana  btj  the  Fourth  District  Court 
of  New  Orh'auH.*'  She  states  that  by  this  act  she  sold  or  gave  in  pay- 
ment to  Andrew  R.  Hynes,  '' a<  attorney -In-f act  of  certain  creditors  of 
appenrer,  ivlth  the  7rKerratio}i  to  appearer  of  about  two  hundred  acrcit, 
and  the  improvements  thereon,"  the  Ditchley  plantation,  etc.;  and  that 
by  said  "  at^  of  sale  or  giving  in  payment  all  the  ilebts  of  appearer  were 
er*'ingHl<hed,  and  the  said  two  Imndred  acres,  more  or  less,  with  improve- 
ments, rendered  free  from  all  UabUities  or  incumbrances  of  appearer." 

She  also  states  in  this  act  thai,  her  husband,  "  now  a  resident  of  the 
State  of  Texas,"  was  absent  in  fact  from  the  State  of  Louisiana; 

The  mortgage  in  favor  of  Rotchford,  Brown  &  Co.  recites  that  it  was 
exetnited  by  plahitiff  with  the  authorization  of  the  judge  of  her  district 
and  of  her  husband ;  tliat  the  debt  was  for  advances  made  to  her,  and 
was  liquidated  by  her  note,  countersigned  by  her  husband. 

The  mortgage  in  favor  of  S.  O.  Nelson  &  Co.  on  its  face  Is  in  strict  con- 
formity to  the  act  of  1855,  articles  126, 127, 128  of  the  Revised  Civil  Code, 
and  the  judge  who  grant(Kl  the  authorization  states  that  he  examined 
Mrs.  Blake  unfler  oath,  separate  and  apart  from  her  husband,  touching 
the  object  for  which  she  desired  to  give  the  mortgage,  and  ascertained 
from  her  declarations,  to  his  satisfaction,  that  it  was  not  for  any  debt  of 

her  husband. 

In  an  action  against  the  wife,  the  exhibition  of  a  mortgage,  executed 
by  her,  with  such  strict  obsen-ance  of  the  requirements  of  the  law, 
would  create  a  presimiption  of  indebtedness  against  her  which  it  would 
require  the  most  positive  and  satisfactory  proof  to  rebut  if  it  would  not 
absolutely  conclude  her.  How  much  greater  the  necessity  for  such  proof, 
on  her  part,  when  she  sues  to  annul  her  solemn  a<*ts,  and  to  avoid  a 
compromise  by  which  she  and  her  property  were  relieved  of  this  appa- 
rent indebtefine-ss. 

In  the  act  of  flft^^enth  of  January  Mrs.  Blake  acknowledged  her  in- 
debtedness and  the  incumbrance  on  her  property,  and  as  these  two 
mortgages  were  the  only  incumbrances  recorded  against  the  property 
she  could  have  referred  to  none  other.  In  the  act  of  nineteenth  March, 
1867,  she  refers  to  the  act  of  fifteenth  Januai'y  as  the  means  by  which 
all  her  d?bts  had  been  extinguished,  and  the  two  hundred  acres  of  land, 
r*9er\'ed  to  herself  by  that  act,  rendered  free  from  all  liabilities  and  in- 
cumbrances. 

S.>  far  as  the  charges  against  Hynes  are  con(terned,  if  proven,  they 
ought  not  to  prejudice  the  rights  of  the  widow  and  children  of  Harvey. 
Bnt  we  think  Mrs.  Blake  has  much  less  cause  of  complaint  against 
Hynes  than  the  allegations  of  her  petition  indicate.    The  statement  that 
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the  application  to  the  Fourth  District  Court  was  without  her  coiiseut 
must  be  attributed  to  a  defective  memory.  She  availed  herself  of  the 
authorization  thus  obtained  in  the  solemn  notarial  act  passed  the  next 
day,  in  which  it  is  mentioned  and  set  forth  as  the  evidence  of  her  power 
and  capacity  to  make  that  precise  contract,  the  only  purpose  for  which 
it  w^as  intended;  and  two  months  after,  in  another  solemn  notarial  act, 
she  refers  to  it  again  with  a  circumstantiality  which  precludes  the  possi- 
bility of  ignorance,  either  of  the  means  by  which  this  authorization  was 
obtained,  or  of  the  purposes  for  which  it  was  intended.  If  she  did  not 
specially  authorize  Hynes  &  Gordon  to  make  this  application,  these  two 
acts,  the  one  passed  in  New  Orleans,  the  other  in  Madison  parish,  show 
beyond  her  power  of  denial  that  she  fidly  imderstood  and  approved 
and  ratified  what  had  thus  been,  done  in  her  name  and  behalf. 

In  both  these  acts  she  states  that  Hynes  was  agent  and  attorney  for 
the  creditors  whose  claims  had  incumbered  the  entire  plantation,  her 
property.  Hynes  certainly  did  not  (conceal  from  her  his  relations  to  her 
creditors;  and  it  is  not  improbable  that  she  obtained  better  terms  from 
him,  her  confidential  f  dond,  than  would  have  been  granted  by  a  stranger, 
the  mere  attorney  of  her  creditors.  She  desired  to  secure  a  home;  and 
she  accomplished  tliis,  aft-er  protracted  negotiations;  tuid  she  and  her 
creditors  constituted  Hynes  their  trustee  to  carry  into  effect  the  com- 
promise and  settlement  which  they  had  agreed  upon. 

Mrs.  Blake  was  examined  as  a  witness  in  her  own  behalf,  and  her  testi- 
mony proves  that  Nelson  &  Co.  furnished  the  supplies  for  her  plantation. 
She  says  she  and  her  husband  signed  these  notes  during  the  business 
with  Nelson  &  Co.,  and  she  supposes  they  were  intended  for  supplies 
and  advances  for  the  plantation.  Her  repeated  acknowledgment  of  these 
debts,  in  public  notarial  acts,  coupled  with  the  fact  that  they  were  con- 
tracted with  the  authoiization  »nd  assistance  of  her  husband,  and  the 
sanction  of  the  judge  of  the  district  and  parish  in  which  she  resided, 
relieves  Hynes  of  the  imputation  of  having  taken  an  unfair  advantage 
of  her  in  representing  that  she  was  bound  for  them.  There  is  no  proof 
in  this  record  which  creates  a  doubt  as  to  the  truth  of  this  representa- 
tion. 

.  As  to  the  jurisdiction  of  the  Fourth  District  Court,  article  132  of  the 
Revised  Civil  Code  empowers  "  the  judge,"  when  he  is  satisfied  that  the 
husband  is  absent,  to  authorize  the  wife  to  sue  or  be  sued,  or  to  make 
contracts.  Tliis  means,  not  that  the  judge  shall  grant  a  general  authori- 
zation to  the  wife,  but  that  when  it  becomes  necessary  for  her  to  appear 
in  court  to  sue  or  to  defend  a  suit,  or  to  make  a  contract,  the  judge  may 
grant  the  authoiization  for  the  special  case  and  purpose. 

All  the  articles  of  the  Code  which  provide  for  the  judicial  authorization 
ol  the  wife  use  the  term  ''the  judge,"  without  other  designation  or  quali- 
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fteation;  and  counsel  assume  that  this  moans  the  judge  of  the  domidle. 
This  assumption  will  not  stand  the  tost  of  erit.oism.  Article  355G,  which 
is  devoted  to  the  explanation  of  the  terms  used  in  the  Code,  and  not 
therein  defined,  declares  (No.  17)  that  "  the  word  jmUje,  as  employed  in 
this  Code,  mears  always  the  competent  judge." 

There  are  cases  in  which  the  wife  must  be  sued  at  her  domicile  or 
usual  place  of  residence,  and  there  are  cases  in  which  the  jurisdiction 
would  be  vested  exclusively  in  some  judge  exercising  his  functions  in  a 
parish  diflferent  from  that  in  which  she  resides,  and  in  which  she  would 
be  a  necessary  party.  No  judge  is  specially  vested  with  jurisdiction  of 
suits  in  which  married  women  are  parties.  The  jurisdiction  is  estab- 
lished by  general  laws,  app>licable  to  all  cases  and  j^ersons  falling  within 
their  pun'iew,  and  they  determine  the  competency  of  the  judge  in  each 
particular  case. 

When  a  married  woman  is  to  be  sued,  her  husband  must  be  sued  with 
her;  and  if  he  appeal's  and  assists  her  in  the  defense,  no  other  authoriza- 
tion is  required.  Should  he  be  absent,  the  plaintiff  must  demand  that 
she  be  authorized  by  the  judge  before  whom  the  suit  is  brought.  R.  C. 
P.,  art  118. 

The  gt?neral  rule  is  that  every  one  must  be  sued  before  the  judge  hav- 
mg  jurisiliction  over  the  place  of  his  domicile  or  usual  residence;  and,  in 
ordinary  civil  matters,  where  the  wife  is  to  be  sued,  and  her  husband  is 
absent,  the  authorization  nmst  be  by  the  jiivlge  of  the  domicile  or  usual 
residence.    R  C.  P.,  art.  1(52. 

In  the  cases  contemplated  ))y  article  103  the  suit  may  be  brought,  at 
the  option  of  the  plaintiff,  either  at  the  domicih^  of  tlie  defendant  or  in 
the  parisa  in  which  the  real  property,  the  subject  of  the  litigation,  is  sit- 
uateil. 

There  are  other  cases  specified  in  articles  104  and  105  of  the  Revised  . 
Cade  of  Practice  in  which  suit  must  be  brought  without  ref*^.rencc  to  the 
domicile  of  defendant.  Therefore,  when  article  182  empowers  the  judge 
to  authoriz?  suit  to  be  brought  against  a  married  woman  whose  husband 
is  absent,  it  means  the  competent  judge;  that  is,  the  judge  before  whom 
the  suit  is  to  bo  brought,  as  declared  by  article  118,  Revised  Code  of 
Practice.  It  follows  that  "the  judge,"  or  the  competent  judge,  simply 
means  the  judge  having  jurisdiction  of  the  cause. 

Article  124,  Revised  Civil  Code,  declares  that  if  the  husband  refuses  to 
empower  his  wife  to  appear  in  court  the  ju  Ige  may  give  such  authority. 
This  means  the  judge  of  her  domicile  only  in  the  cases  in  which  she  is 
to  appear  before  him.  It  necessarily  means  the  judge  having  jurisdiction 
of  the  cause,  whether  the  wife  is  to  appear  us  plaintiff  or  as  defendant, 
whether  the  suit  be  brought  at  her  domicile  or  in  some  other  parish,  in 
accordance  with  the  general  laws  regulating  the  jurisdiction  of  tlie  courts. 
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Article  125,  Re\ised  Cinl  Code,  which,  like  article  124,  contemplates 
those  cases  only  in  which  the  husband  is  not  absent,  declares,  if  the  hus- 
band refuses  to  authorize  his  wife  to  contract,  she  may  cause  him  to  be 
cited  to  appear  before  the  judge,  who  may  authoiize  her  to  make  sufh 
<!ontract,  or  refuse  to  empower  her  after  the  husband  has  been  heard,  or 
has  made  default.  As  the  husband  must  be  cited  before  the  judge  of  his 
domicile,  that  juflge  alone  would  have  jurisdiction  under  this  article. 
This  was  decided  in  Fowler  vs.  Boyd,  12  La.  70;  but  we  can  not  assent  to 
the  doctrine  asserted  in  that  ease,  that  the  parish  judge  of  the  domicile 
is  vested  with  exclusive  jurisdiction. 

The  act  of  1855,  Revised  Ci^il  Code,  articles  126,  127,  and  128,  requires 
the  wife,  when  she  desires,  in  addition  to  the  authorization  of  her  hus- 
band, to  be  authorized  judicially  to  contract  a  debt  for  her  separate 
benefit,  and  to  secure  it  by  mortgage  or  other  incumbrance  on  her  sepa- 
rate property,  to  be  examined,  apart  Irom  her  husband,  by  the  judge  of 
the  district  or  parish  in  which  she  resides,  according  to  the  amount  of 
the  debt;  and,  of  courae,  no  other  judge  has  jurisdiction  in  this  case. 
This  law  relates,  exclusively,  to  tliose  contracts  by  which  the  wife  !>e- 
eomes  a  debtor,  and  binds  her  separate  property  as  security;  and  it 
contemplates  not  only  the  presence  of  the  husband,  but  his  authoriza- 
tion. 

Article  132  differs  from  those  jast  cited,  in  that  they  provide  for  cases 

in  which  the  husband  is  present,  and  has  the  power  and  capacity  to  au- 
thorize his  wife,  while  article  132  relates,  exclusively,  to  cases  in  which 
the  husband  can  not  authorize  his  wife,  either  because  he  is  absent  or 
under  interdiction.  It  enables  the  judge,  where  the. husband  is  either 
absent  or  under  interdiction,  to  remove  the  incapacity  of  the  wife,  for  the 
special  occasion,  just  as  articles  124  and  125  empower  him  to  do  where 
the  husband  is  present  and  refuses  to  authcrize  her.  The  judge,  who, 
under  article  132,  may  authorize  the  wife  to  sue  or  be  sued,  must  mean 
just  what  the  same  words  imply  in  article  124,  which  empowers  the  judge 
to  authorize  her  to  appear  in  court;  and  that  is,  the  judge  before  whom 
she  is  to  app 'ar,  whether  as  plaintiff  or  as  defendant,  the  judge  having 
cognizance  of  the  cause,  no  matter  in  what  parish  he  may  exercise  his 

fvmctions. 

The  case  is  different  where  the  wife  is  to  be  empowered  to  make  a  con- 
tract. When  she  proceeds,  on  the  refusal  of  her  husband,  under  article 
125,  she  causes  him  to  be  cited.  There  is  a  suit,  a  coniestatio  Utlic  and  the 
judge  of  his  domicile  or  usual  residence  is  vested  ^\ith  exclusive  juris- 
diction. When  she  proceeds  under  article  132,  her  husband  being  ab- 
sent, she  can  not  cause  him  to  be  cited ;  there  is  no  suit,  no  issue  made 
with  any  one,  no  cnnieMailoVitln.  Her  application  is  purely  ex  parte.y  and 
there  is  no  reason  why  she  should  make  this  application  to  the  judge  of 
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the  parish  in  which  she  resides,  rather  than  to  the  judge  of  the  parish  in 
which  she  linds  it  convenient  to  make  the  contract. 

The  condition  of  the  married  woman  who  lives  apart  frji^i  her  hus- 
band is  anomalous.  The  Code,  article  thirty-nine,  declares  that:  "A 
married  woman  has  no  other  domicile  than  that  of  her  husband,"  and 
this  is  copied  from  the  Code  Napoleon,  article  108,  in  which  the  strong 
negative,  '*  jCa  jjoint  iVauhr  domicile/*  is  not  more  excUisive  of  the  legal 
[)088ibility  of  a  separate  domicile  than  our  English  version,  "  has  no 
other  domicde,'* 

A  voluntary'  absence  of  two  years  is  a  forfeiture  of  domicile  within 
the  S  ate.  R.  C.  C,  article  46.  In  1867  the  husband  of  Mrs.  Blake  had 
been  absent  from  the  State  for  several  years,  and  he  had  no  longer  a 
iloniicile  in  the  State.  The  law  does  noi  say  a  married  woman  has  no 
«'ther  domicile  than  that  of  her  husband  ''so  long  an  he  reAiides  or  has  a 
dohtlcde  In  the  State;''  nor  does  it  mean  any  such  thing.  Article  120  says: 
"The  wife  is  bound  to  live  with  her  husband,  and  to  follow  )iim  wherever 
he  chooses  to  reside."  The  plain  meaning  of  the  law  is  that  the  mar- 
ried woman,  by  reason  of  this  legal  and  social  obligation,  by  reason  of 
the  disability  inseparable  from  her  status  and  condition,  has  neither  the 
right  nor  the  capacity  to  create  or  establish  a  domicile  for  herself,  and 
that  she  is  bound  to  accept  that  of  her  husband;  and  this  incapacity, 
nt)t  being  subject  by  the  terms  of  the  law  to  any  exception,  or  limita- 
tion, or  restriction,  lasts  so  long  as  the  cause  exists,  so  long  as  she  con- 
tinues to  be  a  married  woman,  so  long  as  she  remains,  in  legal  contempla- 
tion, under  the  bonds  of  matrimony,  from  which  nothing  but  death  or 
divorce  can  release  her. 

This  rule  is  laid  down  clearly  in  the  Roman  law — Dig.  lib.  50,  tit.  1, 1. 
'^,  sec.  3 — from  which  it  found  its  way  into  the  syst*  ms  of  continental 
Europe  and  into  our  Code:  "Impera tores  Antoninus  et  Verus  reset 
pesenent  mulierom,  quatiuUu  nupta  e>-f,  incolam  ejusdem  civitatis  videri, 
cujus  maritus  ejus  est." 

Mrs.  Blake  remlei^  in  Louisiana,  but  that  is  a  raere  fact  to  which  the 
law  does  not  attribute  domicile  as  a  consequence.  She  has  no  domicile 
io  Louisiana,  because  her  husband  has  none,  he  having  forfeited  that 
which  he  once  had  by  prolonged  absence.  While  she  continues  to  be  a 
married  woman  the  law  deals  with  her  as  being  sid)  potestate  marltl  and 
subjects  her  to  the  disabilities  and  incapacities  of  her  legal  status  and 
condition,  though  she  be  a  wife  only  in  name  and  in  legal  contempla- 
tion, and  may  not  have  seen  her  husband  for  years.  It  would  be  strange, 
indeed,  if  her  incapacity  to  contract  should  still  continue,  so  that  she 
must  be  empowered  judicially,  while  she  has  become  sni  juris  mth  re- 
spect to  domicile,  in  spite  of  the  law  of  public  order,  the  law  of  public 
policy,  which  requires  her  to  live  with  her  husband,  and  which  declares 
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that  she  has  no  other  domicile  than  hi?.  It  is  true  under  the  French 
law,  true  under  our  hiw,  as  it  was  under  the  Roman  law,  quavi(Uu  riupta 
est,  her  husband's  domicile  is  here,  and  she  can  have  no  other,  reside 
where  she  may. 

Mrs.  Blake  c^uld  not  apply  to  the  judge  of  her  husband's  domicile 
for  authorization,  because  he  had  none  in  the  State;  nor  could  she  niake 
the  application  to  the  judge  of  her  domicile,  for  she  had  none  in  the 
State.  The  law  does  not  say  that  the  power  delegated  to  the  judge  by 
article  132  must  be  exercised  by  any  special  or  designated  judge,  and 
Judicial  tribunals  can  not  interpolate  words  which  the  Legislature  ha> 
not  chosen  to  use,  nor  restrict  the  power  to  a  judge  in  no  way  indicjited 
by  the  law  itself. 

The  power  thus  vested  in  th^  ju^ige  is  a  very  delicate  one,  and  it  is 
discretionary.  The  law  does  not  say  he  shall,  it  says  he  may,  au- 
thorize the  wife.  He  should  be  very  careful  to  see  in  ever>'  case  that 
this  power  is  not  abused,  that  it  is  not  imposed  upon;  to  ascertain  the 
existence  of  the  facts  whicli  authorize  him  to  interpose,  and  to  gr€int  the 
authorization  only  when  he  is  satisfied  that  it  is  necessary  for  the  inter- 
est of  the  wife.  AVe  think  the  power  was  properly  invoked  and  exer- 
cised in  this  case.  Mrs.  Blake  was  in  New  Orleans,  where  her  creditors 
resided.  After  much  delay  a  settlement  had  been  agreed  upon  which 
was  highly  advantageous  to  her,  and  there  was  no  occasion  for  her  to  go 
out  of  the  city  of  New  Orleans  in  order  to  obtam  judicial  authorization 
to  pass  a  contract  befcn'o  a  notarj-  in  New  Orleans  to  can'y  that  settle- 
ment into  effect.  She  was  not  about  to  contract  any  new  obligation,  but 
to  discharge  existing  ol^ligations  which  she  had  contracted  years  before, 
with  the  authoiization  of  her  husband  and  with  proper  judicial  sanc- 
tion, and  by  this  me^vns  to  save  from  the  wreck  of  her  fortime,  for  her- 
self and  her  daughters,  two  of  them  widows,  two  of  them  not  married. 
a  home  freed  from  the  incumbrance  imposed  upon  her  entire  property 
by  these  obligations. 

As  to  the  alleged  lesion.  If  this  cause  of  nullity  over  existed,  it  was 
barred  by  the  prescription  of  four  years  (R.  C.  C.  187G);  but  we  think  it 
never  had  any  foimdation  in  fact.  The  testimony  shows  that  Mrs.  Blake 
reserved  to  herself  the  most  valuable  portion  of  the  Ditehley  planta- 
tion, and  fhat  the  remainder  was  well  sold  for  ten  tliousand  dollars  cash. 
But  she  had  nothing  to  do  with  this  remainder,  nor  does  it  concern  her 
whether  it  was  sacrificed  or  sold  for  its  full  value.  In  consideration  of 
her  giving  this  remainder  in  payment  to  her  creditors,  she  was  dis- 
charged from  the  debts  fi^r  which  she  was  bound  personally,  and  for 
which  her  property  was  mortgaged,  amounting  in  capital  and  interest  to 
over  forty  thousand  dollars,  a  sum  beyond  the  value  of  the  whole:  ami 
two  months  after  this  ha«l  been  accomplished  she  made  a  donation  to 
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her  daughters  of  the  property  thus  released  and  saved,  which  she  could 
not  otherwise  have  done. 

It  would  not  he  just  to  allow  Mrs.  Blake  to  recover  the  property  with- 
out requiring  her  to  return  to  Mrs.  Harvey  the  ten  thousand  doilara  for 
which  it  was  sold,  and»  which  was  applied  to  the  liquidation  of  her  debts. 
It  is  true  fifteen  hiuidred  dollars  was  retained  for  attorneys'  fees,  but 
this  was  prejudicial  to  Mrs.  Blake's  creditors  alone,  not  to  her  in  any 
sense.  She  had  the  full  benefit  of  the  price,  in  the  dischaiige  of  her 
debts,  which  exceeded  it  fourfold,  and  if  her  creditors  had  permitted 
Hynes  to  retain  the  whole  it  would  have  been  their  affair,  not  hers. 

Equity  would  also  require  that  the  nioitgages  and  debts  acquitted  and 
discharged  in  consideration  of  the  act  of  fifteenth  January,  1867,  should 
be  restored  to  the  condition  in  which  they  were  on  that  day,  before  that 
contract  could  be  avoided  and  annulled  or  otherwise  disturbed.  By  the 
donation  to  her  children  of  nineteenth  March,  1867,  Mrs.  Blake  has  made 
this  rPHtitutto  hi  integrum  impossible. 

We  conclude  that  Mrs.  Blake  was  sufficiently  authorized  to  make  the 
oontnict  of  fifteenth  January,  1867  ;  that  there  was  ample  consideration 
for  that  contract ;  that  if  she  could  otherwise  maintain  this  action  she 
must  first  return  or  offer  to  return  the  ten  thousand  doUare  paid  by 
Harvey ;  that  by  her  voluntary  donation  to  her  daughtei-s  of  the  prop- 
erty free<l  from  incumbrance  by  that  contnu't,  she  deliberately  ratified 
and  confirmed  it,  as  far  as  the  judicial  authorization  to  make  that  dona- 
tion couhl  capacitate  her  for  such  a  rec^ognition  and  (confirmation;  and 
that  she  has  interposed  an  effectual  barrier,  an  estoppel,  against  the  re- 
lief which  she  claims,  to  which  we  think  she  is  not  entitled  on  any  of  the 
grounds  alleged  in  her  petition. 

It  is  therefore  ordered,  adjuflged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed ;  and  that  there  be  judgment  in 
favor  of  defendants  against  the  plaintiff,  rejecting  the  demand  of  plaintiff, 
with  costs  in  both  courts. 

Mr.  Justice  Spencer,  having  recused  himself,  takes  no  part  in  this  de- 
cision. 


DissEXTixo  Opinions. 

EoAN,  J.  I  can  not  givo  my  assent  to  the  view  expressed  in  the  opin- 
ion of  the  court  that,  a  married  woman  whose  husband  has  once  had  a 
domicile,  in  the  State,. but  has  abandoned  her  and  left  the  S:ate,  may  be 
authorized  to  act  by  any  judge  of  any  parish  or  jurisdiction  in  the  State 
The  provisions  of  the  law  giving  power  to  the  judge  liaving  jurisdiction 
of  a  cause  to  authorize  a  mavried  woman  to  become  a  party  to  prosecute 
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or  defend  and  stand  in  judgment  arc  express,  and,  <'.r  twrviis'date,  as  in- 
eident  to  juiisdiction  .f  the  eause,  and  have  no  applieation  or  force  in 
the  case  at  bar. 

The  incapacity  of  married  women  is  classed  witli  that  of  iueaiie  per- 
sons, interdicts,  and  minors.  C.  C.  178*2.  It  is  removed  by  the  author- 
ization of  the  iiusband,  or  in  ctises  provided  by  hiw  by  that  of  the  jndtje, 
C  C.  1786.  If  the  husband  refuses,  the  wife  mav  cause  him  to  bo  cited 
to  appear  before  the  jmhje  (\.  <?.,  the  judge  of  tlie  domicile),  who  may  au- 
thorize her.  C.  C.  125.  If  the  husband  be  under  intt^rdiction  or  aVjsent, 
the  judge,  may  authorize  her.  C.  C,  article  132.  She  may  borrow  int>ney 
or  (contract  debts  with  tiie  authorization  of  her  husband  and  of  the 
"judge  of  the  distri<a  or  parish  in  which  she  resides."    C\  C.  126, 127. 

In  these  articles  the  definite  article  is  always  used  to  indicate  what 
judge  is  meant,  it  is  not  aun  judge,  but  the  jnthje  o/  the  domirUr  or  re^'t- 
tlence.  Such  was  the  view  taken  in  the  case  of  Fowler  vs.  Bovd,  12  La. 
70.  It  is  immaterial  to  inquire  wliether,  under  existing  laws  'regulating 
jurisdiction,  the  judge  is,  as  held  by  Judge  Martin  in  that  case,  "the 
parish  judge."  It  is  the  judge  of  the  domicile,  whether  district  or  par- 
ish judge,  who  is  alone  empowered  or  competent  to  give  the  authoriza- 
tion. The  analogies  of  the  law  are  all  in  favor  of  this  view,  and  so,  also, 
has  been  the  uniform  practice  and  general  interpretation.  In  other 
States  incapable  persons  are  the  wards  of  the  law  and  of  the  courts  of 
domicile,  and  we  think  are  not  less  so  here. 

It  would  be  a  dangerous  practice  to  ix^rmit  a  marrii^d  woman  to  be 
authorized  anywhere  and  by  any  judge  So  long  as  the  law  retjuii'ed 
authorization  at  all,  it  should  be  by  the  judge  who  knows  her  and  her 
circumstances  and  needs,  and  the  motives  which  prompt  her,  and  those 
who  deal  with  her.  I  can  not  give  my  assent  to  the  idetv  that  a  married 
woman  who  once  had  a  domicile  in  this  State  loses  it  for  such  purposes, 
and  has  none  by  the  mere  fact  of  her  husband's  abandonment  or  ab- 
sence. I  do  not  think  article  39  of  the  Civil  Code  has  the  effect  ai'gued  for, 
or  can  be  held  to  apply  to,  a  case  like  the  present.  The  presumption  of 
the  law  is  that  the  last  domicile  of  the  husband  in  the  State  continues  to 
bo  that  cf  the  wife,  unleas  she  is  shown  to  have  changed  it  after  his 
aoandonment  of  her.  In  this  case  the  fact  accords  with  the  legal  pre- 
sumption. The  wife  continued  to  reside  at  the  marriage  domicile,  where 
she  had  also  separate  paraphernal  real  estate.  The  provisions  of  the 
law  making  it  the  duty  of  the  wife  to  follow  the  husband  wherever  he 
may  choose  to  reside  have  no  relation  to  a  case  of  this  kind,  where  the 
husband  has  left  the  State,  and  the  mere  authority  to  contract  is  in 
(juestion.  But  while  I  can  not  give  :ny  assent  to  the  contrary  doetrine, 
and  therefore  do  not  believe  the  authoilzation  given  by  the  district  judg«3 
in    New  Orleans  in  this  case  good,  I  do   not  consider  that   question 
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material  to  the  determination  of  the  ease  at  bar.  The  plaintiff  got  the? 
boneflt  of  the  price  of  the  land  sued  for.  She  has  not  returned,  nor 
offered  to  return  it,  to  the  purchaser.  To  enable  her  to  recover  without 
doing  so  would  be  to  enable  her  to  perp(*trate  a  fraud  and  an  injustice  to 
innocent  persons.  She  can  not  keep  the  price  and  recover  the  land, 
whether  authorized  to  ahenate  it  or  not.  2  An.  1;  G  An.  50;  10  An.  4*^3. 
I  therefore  concur  in  the  decree. 

DeBlanc,  J.    I  (»oncur  in  the  views  of  Mr.  Justic*'  Pyj^nn. 


No.  6584. 

F.    ArFEl'KOLK   vs.   p.   MOXTECH'T   ICT   AT.. 

T!i<^  notiiv  ot  trausfcr  of  a  judfrmcnt  afiraiu.st  a  doccas.Ml  pciisoii,  Sfrvcd  on  the 
willow,  and  natural  tutrix  of  the  deoedont's  ohildrcn,  ovon  b;»foro  bKc  has  re- 
ceived her  lottors  of  tutorship,  is  suflflfiont  to  ]>r»rfor/t  tho  transfer. 

1  PPEAL  from  the  Fourth  District  Court,  i)ari8h  of  Orleans.    Ly)irh, 

A  J. 

McEnenj,  Ellii<  £  JEWti,  for  plaintiflf  and  appellee. 

f'hai'U^  Loiique,  for  deft^ndnnt. 

The  opinion  of  tho  court  was  dehvered  by 

DeBlvxc,  J.  The  defendant  became  tho  owner,  by  purchtusc,  of  a 
judgment  of  John  Lacey  vs.  Mi's.  Marmu,  and,  issuing  execution  thereon, 
»eiz(»d  the  judgments  which  she  had  obtamed  against  Bonnet  and  Woods. 
The  seizure  of  the  Bonnet  judgment  was  released.  The  judgment  against 
Woods  had  been  transferred  by  Mrs.  Marmu  to  plaintiff,  Aufeukolk ; 
she  enjoined  its  sale  under  the  seizure  of  Montegut. 

This  controversy  hinges  on  the  validity  of  that  transfer.  It  was  made 
oil  the  tenth  of  July,  187G,  and  on  thc^  same  day  the  transfer  was  filed  in 
I'ourt,  and  the  judge  recognized  plaintiff  as  the  subrogated  judgment 
f-reditor,  and  ordered  notice  to  be  given  to  Woods,  the  judgment  debtor. 
The  sheriff  proceeded  to  ser\*e  this  notice  on  Woods,  but  he  had  died 
that  same  day.  His  widow  applied  for  recognition  as  representiitive  of 
his  estate  on  tho  nineteenth  of  July,  and,  on  the  twenty-nintli,  signed  the 
inventory  as  tutrix  of  the  children.  The  servic(>  of  the  noti(*e  of  transfer 
from  Mrs.  Marmu  to  plaintiff  was  made  on  Mrs.  Woods,  as  widow  in 
community  and  natural  tutrix,  on  the  twenty-second  day  of  August,  187G; 
on  the  twenty-tlurd  of  said  month  a  notice  of  the  seizure  of  the  trans- 
ferred judgment  by  Montegut  was  served  on  Mrs.  Woods,  as  widow  in 
t'omm unity,  etc. 

Mrs.  Woods  did  not  re<*eive  her  letters  of  tutorship  until  the  thirtrenth 
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of  Oftobt^r,  and  the  defendant  eontends  that  no  notice  on  her  was  good 
until  then.  We  think  othei'wise.  Slie  was,  by  nature,  the  tutrix  of  her 
children.  The  judge  does  not  confer  the  appointment  of  such  a  tutrix. 
He  onlj'  confirms  the  designation  made  by  tlie  law.  As  tutrix,  she  sufB- 
ciently  represented  the  estate  to  receive  the  notice. 

The  transfer  to  plaintiff  is  in  no  way  assailed,  and  there  is  no  eiTor  in 
the  judgment  of  the  lower  court. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  said  judgment  be, 
and  it  is  hereby  affirmed,  at  appellant's  costs. 


No.  4975. 
John*  M.  Carr  vp.  Loiisiaxa  N.vtioxal  Bank. 

A  oontract  of  plfdtro  lovaliil.  ns  to  ono  of  its  cIaubcr.  nt  tho  moment  of  its  formation, 
may  bf*  mado  valid  by  n  «nl>sf*uuent  a(?t  of  the  J^^ffislaturc,  enactcMi  for  that  pur- 
pose; and  a  rfucwal  of  the  contract,  after  the  pa^Aage  of  su?h  an  act,  makes  It 
Icffal. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

Alex.  T,  Sirch',  for  plaintiff  and  appellant. 

Lea,  F'mnnj  &  Miller^  for  defendant. 

The  opinion  of  the  court  was  delivered  l)y 

DeBlanc,  J.  Plaintiff  claims  from  defendant,  in  cash,  $5513  76,  and, 
in  legislative  warrants,  $8822  48,  for  this:  On  or  about  the  fifteenth  of 
August,  1871,  he  effected  with  said  defendant  a  loan  of  s^l4,306  24.  That 
loan  is  evidenced  by  a  note  dated  fifteenth  of  August,  1871,  payable  one 
year  after  date,  drawn  by  plaintiff  and  indorsed  by  J.  Pin(»kney  Smith. 
To  secure  said  loan,  plaintiff  pledged  with  said  bank,  as  collaterals, 
5*28,732  48  worth  of  legislative  warrants,  issued  to  pay  the  per  diem  and 
mileage  of  members  during  the  session  of  1871.  The  note  thus  given 
became  due  c)n  the  eighteenth  of  August,  1872,  but  was  renewed  and  ex- 
tended for  one  year. 

Plaintiff  alleges  that  on  Fridav,  the  twenty-first  of  March,  1873,  at 
about  two  o'clock,  p.  m.,  J.  H.  Oglesby,  President  of  the  Louisiana 
National  Bank,  and  acting  for  it,  met  him  at  the  comer  of  Gravier  and 
Baronne  str(»ets,  and  asked  him  to  sign  a  paper  which  he,  Oglesby,  then 
held  in  his  hand,  the  purport  of  which  was  an  agreement  to  allow  the 
sale  of  the  pledged  warrants  at  thitty-flve  cents  or  the  dollar;  that  it 
was  all  they  were  worth,  and  that  ho  would  credit  the  amount  in  extin- 
guishment of  plaintiff's  note;  that,  upon  the  representations  and  at  the 
urgent  request  of  said  Oglesby,  he  signed  said  agreement;  that  at  the 
time  he  made  these  representations  the  said  Oglesby  had  already  ob- 
tained from  the  Auditor  of  Public  Accounts  a  warrant  on  the  State 
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Treasurer  for  319,910,  in  exchange  for  an  ociual  amount  of  the  pledged 
warrants;  that,;to  the  knowledge  of  Oglesby,  an  appropriation  of  twenty 
thousand  dollars  had  been  made  to  pay  such  warrants,  which  were? 
worth  their  face  value,  and  that,  on  his  part,  it  was  a  fraud  and  a  decep- 
tion to  have  induced  plaintiff  to  consent  to  a  stile  at  thirty -five  cents  on 
tho  dollar. 

In  its  answer,  the  Louisiana  National  Bank,  after  the  general  issue, 
sets  up  the  pledge  made  by  plaintiff,  admits  the  receipt  of  new  war- 
rants to  the  amount  of  twenty  thousand  dollars  in  lieu  of  those  first 
delivered,  and  avers  the  insufficiency  of  what  remains  of  those  collater- 
als to  pay  the  pledged  debt.  It  also  acknowledges  that,  since  the  date 
of  its  answer,  the  new  warrants  were  sold  for  seven  thousand  one  hun- 
dred dollars,  credited  on  plaintiff's  note. 

What  arc  tho  terms  of  the  pledge  referred  to  ?  "  I,  John  M.  Carr,  do 
bereby  consent  and  agree  that,  in  case  my  note  shall  not  be  punctually 
paid  at  maturity,  the  Louisiana  National  Bank  shall  have  the  right  to 
sell  and  transfer  the  wammts  so  pledged,  for  cash,  at  public  or  private 
sale,  without  notice,  at  the  option  of  said  company,  and  the  proceeds  of 
said  sale  shall  be  appropriated  to  the  payment  of  my  said  note,  and  all 
costs  and  charges  attending  the  sale." 

The  pledge  made  on  the  fifteenth  of  August,  1871,  was  renewed  by 
plaintiff  on  the  thirteenth  of  February,  and  thirteenth  of  April,  1872.  On 
the  twenty-third  of  February,  1872,  the  Legislature  adopted  an  act 
amending  article  3165  of  the  Civil  Code,  and  "  authorizing  the  sale  or 
other  disposition  of  the  property  pledged,  in  such  manner  as  may  be 
njreed  upon  by  the  parties,  without  the  intervention  of  courts  of  justice, 
and  providing  that  all  pledges  then  existing  shall  remain  in  fort^e  and  be 
uubjoet  to  the  provisions  of  this  act." 

Admitting  the  nullity — at  its  date — of  tho  clause  in  tho  act  of  pledge 
of  1871  which  authorized  the  private  sale,  and  without  notice,  of  the 
pledged  warrants,  was  not  its  renewal  on  tJie  thirteenth  of  April,  1872, 
a  new  contract,  or,  if  less  than  that,  the  revival  of  a  once  j)rohibited 
and  then  authoiized  contract  V  On  this  point  the  argument  of  plaintiff's 
counsel  is  ingenious,  but  certahily  not  reasonable,  for  it  is  difficult  to 
realize  how  the  nullity  pronounced  by  a  repealed  law  can  survive  the 
n*peal  of  that  law,  to  wit:  a  contract  or  acknowledgment  posterior  to 
that  repeal,  atid  destroy  the  effect  of  an  agreement  authorized  by  a 
fepedal  act  of  the  Legislature,  one  adopted  expressly  to  legalize  and 
sanction  such  contracts. 

Had  tlie  Legislature  in  1873  passed  an  act  avoiding  the  c-ondition  to 
s^U  without  interN'cntion  of  courts  in  every  contract  of  pledge  entered 
into  after  the  adoption  of  the  act  of  1872  the  pledgers  could  have  justly 
eomplained  that  such  a  provision  had  impaired  ancl  defeated  an  acquired 
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right,  but  plaintiff  can  not  seriously  complain  of  an  act  which  validates 
Ills  invalid  contract,  and  imparts  to  its  last  renewal  a  validity  which,  per- 
haps, it  had  not  at  its  origin. 

The  legislative  waiTants  were  not  exchanged  for  but  converted  into 
Auditor's  warrants.  Their  form  was  improved,  their  substance  was  not 
altered.  They  were,  after  as  before  that  indispensable  conversion,  the 
property  of  Carr,  the  pledge  of  tho  bank,  a  debt  of  the  State.  They 
were  dressed  as  required  by  law  to  gain  admittance  in  the  treasury,  and 
in  their  new  fonn  increased  in  value.  Their  undressed  twins  at  tiie  iMfi 
of  the  trial  were  still  in  the  coffers  of  the  bank,  and,  according  to  the 
evidence,  absolutely  worthless. 

If,  as  charged  by  plaintiff,  there  really  was  an  exchange  of  the  war- 
rants, was  it  not  like  an  exchange  of  (topper  for  gold,  and  is  tliis  not  the 
(jccasion  to  apply  the  rule  "  that  the  mandatary  is  not  considered  as 
having  exceeded  his  authority,  when  he  has  fulfilled  the  trust  confidt^d 
to  him  in  a  manner  more  advantageous  to  the  principal  than  that  ex- 
pressed in  his  appointment."  R.  C.  C  3011. 
The  additional  grounds  raised  by  plaintiff  are  : 

First — That  the  bank  was  without  authority  to  part  with  the  pledged 
warrants,  except  for  cash.  That  is  exactly  what  it  did;  they  were  sold 
for  seven  thousand  one  hundred  dollars  in  cash. 

Second — That  the  authority  to  sell  legislative  warrants  was  no  author- 
ity to  sell  the  Auditor's  warrants.  This  is  a  distinction  in  fonn,  not  in 
substance.  The  bank  sold  what  it  held  as  a  pledge,  a  claim  of  plaintiff 
against  the  State,  tho  identical  claim  pledged  by  the  latter,  then  indoi-sed 
by  the  Auditor's  wan'ants. 

Third — That  defendant  has  sacrificed  said  warrants,  and  is  liable  for 
their  valuo.  They  win-o  sold  on  tho  twenty-fifth  of  April,  1873,  for  one 
cent  more  on  the  dollar  than  the  lowest  price  fixed  by  phiintiff,  and,  we 
presume,  for  one  cent  less  than  might  have  been  obtained  at  tliat  date. 
On  the  thirtieth  of  June,  1873,  the  bank,  through  its  counsel,  allowtxl  J.  M. 
(>arr,  the  plaintiff,  a  credit  of  two  hundred  dollars  on  a  judgment  ren- 
dered m  its  favor  and  against  said  Carr.  That  cnniit  covers  the  differ- 
ence between  the  price  received  from  the  sale  of  the  warrants  and  that 
which  Newman  sjiid  "  he  was  inclined  to  believe  h<^  offered  for  them." 
Considering  tho  date  of  the  sale  and  their  value  at  that  dat(\  tho  war- 
rants were  not  sacrificed. 

Plaintiff  cont(uids  that  thcne  never  was  but  one  act  of  pledge  between 
him  and  tlie  bank,  that  of  1871,  and  that  said  pledge  being  the  only  one 
in  existence  in  1872,  the  law  when  adopted  could  not,  without  impairing 
the  obligation  of  that  contract,  authorize  tho  i^rivato  sale  previoiusly 
prohibited.  That  said  law  impaired  the  rights  of  John  M.  Carr  on  the 
property  he  had  pledgtnl.    If  so,  aU  he  had  to  d(^,  instead  of  renewing 
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bis  contract,  instead  of  authorizing  as  he  did,  the  sale  at  thirty-five  cents 
on  the  dollar,  would  have  been  to  plead  the  nullity  of  the  pledge,  or 
rather  of  one  of  its  clauses,  that  which  he  himself  had  either  proposed 
or  accepted.  He  did  the  very  reverse,  and  of  his  own  accord,  over  his 
own  signature,  far  from  repudiating  the  provision  of  .the  act  of  1872, 
which  legalized  the  one  illegal  clause  of  his  contract,  he  renewed  his 
obligation  and  the  pledge  by  which  it  was  secured. 

Of  what  right  can  plaintiff  claim  that  he  has  been  divested  ?  Is  it  of 
the  right  to  disregard  an  agreement  which  he  sought  to  withdraw,  a 
wnBcnt  which  he  gave  to  cancel  a  condition  which  he  fixed,  to  contest  a 
privilege  which  he  gi'auted?  In  this  instance,  he  could  have  been 
divested  l)ut  of  the  right  of  violating  one  of  the  most  important  condi- 
tions of  Ids  contract,  and  that  right  lias  been  swept  away  by  his  own 
act  and  the  statute  of  1872. 

There  is  no  error  in  the  judgment  appealed  from. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  said  judgment  be 
and  it  is  hereby  affirmed  at  appellant's  costs. 
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No.  6576.  J5J51 

29     2611 

The  Mayor  et  al,   of  the  Town  of  Plaqiemixe  vs.  GrsTAVE  R^)TH.       ^^    ^^ 

.\  municipal  corporation  can  impose  no  tax  on  any  occupation,  unless  authorized  t<» 

do  so  by  its  charter. 

4  PPEAL  from  the  Justic(>-of-the-Peace  Court,  parish   of    Iberville. 
jjL  Marcot,  J. 

Samiid  Matthews,  for  plaintiflfs  and  appellants. 

Ban^mc  d'  Fupe,  for  defendant. 

The  opinion  o.f  the  eourt  was  delivered  by 

Egax,  J.  The  only  question  presented  for  our  determination  in  this 
omo  is  the  power  of  flie  plaintiffe  to  impose  and  collect  a  license  tax 
from  a  person  keeping  a  warehouse  and  running  a  dray  in  the  town  of 
Plaquemine. 

The  charters  or  acts  of  incorporation  of  municipal  corporations  within 
the  State  are  the  measure  as  well  as  the  source  of  their  powers. 

No  general  power  to  tax  occupations,  trades,  and  professions  is  con- 
forre<l  by  that  of  the  town  of  Plaquejnine,  and  neither  keeping  a  ware- 
house nor  running  u  dray  is  among  the  objects  of  taxaticm  enumerated 
in  the  charter;  on  the  contrary,  the  enumeration  of  other  occupations 
as  objects  of  taxition  would  seem  to  exclude  the  two  the  taxing  of' 
which  is  the  mattcn*  of  controvei-sy  hen\    1  X.  S.  126;  3  An.  314. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  tlie  judgment  ap- 
pealed from  bo  affirmed,  with  costs  of  both  courts. 
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No.  6551. 
Hart  &  Hkbert,  in  Liquidation,  v?.  Pikk,  Bkothkr  &  C/O. 

Ill  executory  proceediiyfB,  tho.  noti<;e  of  judijino^t,  to  be  served  on  the  defendant 
previous  to  tho  seizure  of  the  property,  must  J>o  siyned  and  issuM  by  the  dork, 
and  not  by  the  sheriff. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Batoa 
Rouge.    Deioinfj,  J. 

S.  P.  GiTves  and  H.  M.  Favroty  for  plaintiffs  and  appellants. 

TiiomoH  P.  Dupree  and  Herron  tO  Bird,  for  defendants. 

The  opinion  of  the  court  was  dehvered  l)y 

Spencer,  J.  Defendants  took  out  exeeutoiy  process  against  ocitaiii' 
property  in  the  city  of  Baton  Rouge,  mortgaged  by  Hart  &  Hebert,  a  few- 
days  after  the  latter  had  made  an  assignment  of  their  eflects  to  their 
creditors. 

The  plaintiffs,  representing  tlie  creditors,  took  out  an  injunction  against 
the  process,  and  allege  many  grounds  therefor.  It  is  only  noecssary  to 
notice  one  of  the^m.  .  They  allege,  and  such  is  tlie  admitted  fact,  tlmt  the 
writ  of  seizure  and  sale  wtis  issued  without  the  clerk's  having  pre\io«sly 
issued  the  notice  of  judgment  prescribed  by  articles  735  and  7*S6  of  the 
Code  of  Practice.  That  no  such  notice  was  ever  issued  by  the  clerk,  and 
none  ever  served  on  the  defendants  in  the  process.  It  seems  that  on  thf*^ 
day  the  writ  came  into  the  shciiiTs  hands  he  gave  a  written  notice  U* 
defendants  that  unless  the  amount  be  ptiid  in  three  days  he  w<iuld  seizt^ 
and  sell  the  moitgaged  property. 

This  notice  by  tlie  sheriff  was  nut  the  iKjtice  required  by  law.  It 
clearly  results  from  the  provisions  of  tlu^  Code  of  Practice,  articles  735- 
and  736,  that  the  preliminary  notice  therein  pr(3vided  for  niu.st  be  issued 
by  the  clerk.  The  writ  can  not  legally  issue  until  that  notice  has  been 
given,  and  the  sheriff,  therefore,  can  not  have  the  power  to  giyc  such 
notice,  because  he  derives  his  whole  knowledge  from  the  writ,  which  con 
not  legally  reach  him  until  this  notice  is  given  and  tho  delays  expinxl. 
The  judgment  of  the  court  a  qua  dissolving  the  injuuciion  with  thixH^ 
hundred  and  tifty  dollars  damages  is  erroneous.  It  is  therefore  ordered, 
aidjudged,  and  decreed  by  the  court  that  the  judgment  appealed  from  be 
annulled  and  avoided,  and  it  is  now  ordered  that  the  injunction  sued  out 
by  plaintiffs'  l>e  sustained  and  perpetuated,  clef  en  Ian  ts  herein  p»>inf? 
costs  of  both  couits. 


Ox  Application  for  Rkhkarixi^. 

The  opinion  of  the  court  wtis  delivered  by 

Spencer,  J.  We  held  in  this  case  that  the  "  notice  to  the  debtor,"  piv- 
scribed  by  articles  735  and  73G  of  the  Code  of  Practice,  should  be  issued 
and  signed  by  the  clerk. 
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Wc  have  carefully  reconsidered  that  opinion,  and  find  that  wc  must 
a<llier-^  to  it. 

The  order  or  decree  of  the  judge  making  the  mortgage  executory  in 
so  fiir  a  judgment  that  it  may  be  api)ealed  from,  and  may  be  enforced 
by  execution  qnrxul  the  mortgaged  property.  It  is  a  judgment,  too,  ren- 
dored  ex  parU\  and  without  the  previous  citation  of  the  debtor,  and  it 
would  be  a  strange  omission  in  the  law  if  no  notice  of  this  judgment 
was  required  to  be  given  the  debtor  before  its  execution.  We  find  that 
by  article  f  21,  C>ode  of  Practice,  even  when  the  debtor  has  been  cited  and 
has  made  default,  a  judgment  confirmed  against  him  in  an  appealable 
case  can  not  ijc  executed  until  notice  of  judgment  has  been  given  him. 
The  Code  of  Practice  in  this  case  does  not  say  by  whom  this  notice"  shall 
be  issued  and  served;  yet  we  apprehend  tluit  no  one  will  dispute  that  the 
Herk  of  the  court  is  the  proper  officer  to  issue  it.  Why  ?  Simply  because 
being  the  only  legal  custodian  of  the  records,  he  is  the  only  ijei-son  who 
can  certify  what  that  juflgment  is.  So  in  the  case  of  executory  proceed- 
ings, he  is  the  custodian  of  the  record,  of  the  judgment,  and,  ex  nccestii- 
tate,  is  the  proper  oflfl(*er  to  issue  the  notice  of  it.  The  clerk  L«sues  the 
n«)tiee,  and  the  slierifT  sorv(»s  it. 

Nor  Ls  this  doctrine  new  to  the  jurisprudence  of  Louisiana.  On  the 
<ontrar}',  it  plainly  flows  from  both  the  text  and  spirit  of  the  Code,  and 
lias  been  held  to  be  the  true  doctrine  by  this  court  in  a  number  of  ceases. 
In  Nash  vs.  Johnson,  1)  K.  1*2,  this  court  said:  *'  Article  7:U,  Code  of  Prac- 
tice, says  that  when  the  creditor  is  in  p(JSS(»H.sion  of  an  act  iini)orting  a 
(•onfcssion  of  judgment  he  may  proceed  against  the  dchU  r  or  his  heirs 
without  a  previous  citation,  and  cause  the  i)rop(4'ty  to  be  sold;  but  in 
obtaining  this  order  of  seizure,  says  articl '  735,  it  shall  sulTice  to  give 
three  days  notice  to  the  debtor,  counting  from  that  on  which  the  notice 
is  given,  if  ho  resides  on  the  spot,  adding  a  day  for  (^v(»ry  twt»nty  miles 
between  the  pliK'c  of  his  residence  nn:l  tliat  of  tlie  judge  to  whom  the 
petition  has  been  presented.  This  n')tic(\  says  this  coiut  in  7  Martin, 
X.  S.  514,  is  the  one  the  sheriiT  is  to  give  before  seizure;  but  it  is  not 
md  that  it  must  be  a  notice  Mgnrd  hn  th''  fih('rl(}\  but  oik*  served  or  (ft  rot 
by  liim.  It  has  been  held  in  15  La.  -1'31,  that  it  is  not  necessary  in  (execu- 
tory process  to  serve  a  copy  of  the  petition  on  the*  debtor,  but  that  he 
must  have  notice;  and  it  appears  to  us  very  propin*  that  su<'h  notice 
iihonld  be  made  out  by  the  clerk,  with  whom  the  petition  is  filed,  and  that 
it  should  be  served  by  the  sheriff.  To  ol>tain  the  order  of  seizure,  it  is 
necessaiy  to  give  notice,  saj's  the  Code  of  Practice,  that  order  or  writ  is 
issued  by  the  clerk  on  the  mandate  or  judgment  given  by  the  judge,  and 
it  Is  not  pij^iible  for  the  sheriff  to  give  )iotlce  c:ccept  by  a  noiiee  sigiicd  by 
the  elcrk,  he  alone  having  in  his  possession  all  the  proceedings  and  the 
orlcr  or  decree  directing  the  writ  to  issue.    This  notice  is  something 
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like  a  notice  of  judgment,  and  the  delay  accorded  to  the  debtor  bcfoiv 
tlie  issuing  of  the  writ  is  to  enable  the  party  to  apply  to  the  judge  for 
am  appeal  or  to  adopt  some  other  mode  of  redress  in  cast*  the  procectl- 
ings  are  irregular  or  unlawful." 

Tiiese  views,  so  strongly  exi)ress<v.l  by  our  predecessors,  meet  our 
entire  f^ppi'^bation,  and  give,  we  think,  the  true  interpretation  of  our 
hiw.  "NVe  do  not  share  the  apprehensions  of  defendants'  counsel,  as  t(» 
the  disastrous  efTeets  of  this  doctrine  in  unsettling  tithes  in  districts 
Avhere  a  dilTerent  practice  has  prevailed. 

We  have  lately  h(-ld  that  where  the  notice  was  signed  and  served  by 
the  slierilT,  he  having  th(^  writ  in  his  hands  at.  the  time,  it  was  not  such 
an  irregularity  as  wrmld  vitiate  the  sale.  In  the  case  above  quoted 
(9  B.  12)  it  is  said:  "  II  ^^•  p()tiMblr  that  the  notice  would  be  good  if  signed 
by  the  sheriff,  after  an  order  or  writ  of  seizure  was  in  his  hands;  but 
vmtil  he  gets  such  writ  he  has  no  authority  to  act,  and  can  only  ser^'o 
the  notice  given  him  by  tlie  clerk.'' 

We  therefore^  conclude  that  the  proper  mode  is  for  the  clerk  to  issue 
the  notice  and  the  sheriff  to  serve  it;  and  that  its  non-observance  is 
good  ground  of  injunction. 

The  reh<»aiing  asked  for  is  refused. 


No.  G505. 
State  ex  kel.  Exchange  Bank  vs.  Boakd  of  Liquid atoks. 

I' ruler  the  fnniling  ;i«'t  of  1874  tlio  Board  of  Lkiuidators  provided  for  by  that  act  nn^ 
Yostod  with  diRcrotionury  power  to  fund,  or  refuse  to  fiind.any  and  every  indebt- 
edness of  the  Stut<»  presented  to  tliem  for  funding:  but  by  the  act  of  1875.  (sui»- 
j)lonicM\tinK  thnt  of  1X74.)  they  are  prohibited  from  funding  any  bonds  of  the 
Htate  enunjerated  in  said  act,  until  this  court  has  declared  them  to  lie  valid. 

The  Board  of  Liquidators,  under  said  funding  acts  of  1874  and  187.5,  having  difiore- 
tionary  powern,  can  not  b.'  eumpelled  by  a  mandamus,  to  fund  any  indcbtoilneFs 
of  the  Htate. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Lynch, 
A  J. 

Kenwird,  Hour  S'  rreuiisfi,  for  relator  and  appellant. 

H.  It.  Steele,  A.ssistant  Attorney  General,  and  T.  A.  Flanagan,  for  de- 
fendant. 

The  opinion  of  tlie  court  was  delivered  by 

Manning,  ('.  J.  The  relator  holds  five  bonds  of  one  thousand  dollai-s 
each,  issued  by  the  State  to  the  Baton  Houge,  Grosse  Tete,  and  Opclou- 
sas  railroad  in  1855,  and  purcha.sed  by  him  in  1872,  which  with  their 
coupons  he  desires  to  fund  in  the  eonsoUdated  bonds  of  the  State.  Tlie 
exchange  is  to  be  made  at  the  rate  of  sixty  cents  on  tlie  dollar,  under 
the  funding  net  of  1874.    To  accomplish  this  he  applied  to  the  defendjmt. 
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who  refused  to  fund  them,  allefring  that  the  act  of  May  17,  1875,  had 
prohibited  it  iintil  the  Supreme  Court  of  this  State  had  so  ordered. 
Thereupon  the  rehitor  took  this  pro(»eeding  by  mandamus  to  eompel  the 
Oefendant  to  exehango  his  bonds  and  eoui)ons  for  the  eonsolidated  bonds 
of  the  Stat(\ 

The  defendant  met  the  alternative  writ  with  a  denial  that  relator  was 
in  a  situation  which  authorized  him  to  require  that  his  bonds  be  funded, 
and  for  this:  that  the  act  of  1875  expressly  prohibits  the  defendant  from 
issuing  any  bonds  in  exchange  for  outstanding  bonds  or  waiTants  of 
(late  anterior  to  Januarj'  24, 1874,  the  legality  of  which  has  been  or  shall 
hereafter  be  questioned,  until  said  bonds  or  warrants  shall  have  been 
declared  by  the  Supreme  Court  of  this  State  legal  and  valid  obligations 
against  the  State,  and  that  they  were  issued  in  strict  confonnity  to  law, 
and  not  in  violation  of  the  Stjite  and  Federal  constitutions,  and  for  a  valid 
<T>nsideration.    Acts  1875,  p.  110. 

The  same  act  proceeds  to  declare^  "  questioned  and  doubtful  as  to  their 
legality  and  validity''  certain  enumerated  bonds,  among  which  ate 
thirty  thousand  dollars  of  bonds  of  the  kind  held  bv  the  relator,  and 
the  Board  of  Licjuidation  is  prohil)ited  from  issuing  bonds,  authorized  by 
the  funding  act,  in  exchange*  for  the  })onds  thus  enumerated  until  their 
legality,  validity,  and  consideration  have  been  tested  under  the  provisions 
of  the  act  and  a  final  decree  rendered  thereon.  The  relator  must  then*- 
forc»  obtain  from  this  tribunal  a  final  decree  establishing  the  legality 
and  validity  of  his  bonds  before  he  can  properly  demand  of  the  defend- 
ant that  thev  be  funded,  and  imtil  he  has  obtained  such  decree  he  is  not 
entitled  to  the  writ  of  mandamus  to  compel  the  defendant  to  do  that 
which  it  is  not  his  duty  to  do  before  a  final  decree  of  this  court  is 
oxhiFiitecl  to  hun  declaring  such  funding  to  be  his  duty. 

The  answer  of  the*  defendant  also  denies  that  relat(»r\s  bonds  form 
any  portion  of  the  floating  debt,  or  of  the  valid  outstanding  bonds, 
within  the  meaning  of  the  supplemental  funding  act,  and  alleged  that 
they  did  not  pass  from  the  possewsion  of  the  State  lawfully,  and  that 
the  State  did  not  receive  anv  valid  (»onsid oration  for  them. 

It  is  manifest  that  the  issue  thus  tendered  is  of  higher  dignity  than  a 
mere  question  of  i)ractice.  It  strikes  at  the  root  of  the  power  of  th(* 
Board  of  Liquidation  to  fund  certain  enumerated  bonds,  or  (^lasses  of 
bonds,  and  the  whole  scope  of  that  power,  its  original  range  and  extent, 
and  its  subsequent  limitation,  come  necessarily  under  review  in  order 
to  determine  the  rights  of  relator  in  the  present  proceeding. 

The  funding  act  (acts  1874,  p.  39)  was  a  confession  of  bankruptcy  on 
the  part  of  the  State.  It  provided  for  the  exchange  of  all  valid  out- 
standing bonds  of  the  State,  and  all  valid  warrants  drawn  previous  to 
its  enactment,  with  (»ertain  ex(»eptions,  for  consolidated  bonds  at  the 
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rate  of  sixty  cents  in  tlio  latter  for  one  dollar  of  tho  former.  To  eflfet't 
this  oxchauge,  a  Board  of  Liquidatoi-s  was  constituted,  wixoso  duty  was 
to  receive  the  old  bonds  and  warrants  and  issue  the  new  L>onds,  and  in- 
case of  the  rejection  of  any  bond  or  warrant  by  this  board  and  its  r«?- 
f  usol  to  make  the  exchange  the  holder  of  the  bond  or  warrant  thus  i*e- 
jocted  might  apply  by  petition  to  the  proper  court  for  relief,  and  if  final 
judgment  should  be  rendered  in  his  favor  against  the  board,  then  it  shall 
be  its  duty  to  fund  tho  bond  or  warrant  thus  offered. 

The  supplemental  act,  cna<-ted  the  following  year,  separated  cei-tain 
!)onds  from  the  general  mass  of  the  State  obligations,  and  put  theui  un- 
der suspicion.  It  enumerated  them,  in  aggregate  over  fourteen  millions, 
and  declared  their  legality  and  validity  questionable,  and  prohibited 
tho  Board  of  Liquidation  from  excliauging  them  until  their  validity 
shall  be  test(;d  in  the  manner  pointed  out  by  the  act,  and  prescribed  that 
tlic  sole  convincing  and  determinative  test  should  be  a  final  decree  of 
this  tribunal  declaring  them  to  be  legal  and  valid  obligations  of  the 
State,  and  that  they  were  issued  in  strict  <*onf()rmity  to  law,  and  not  in 
violation  of  the  constitution  of  this  State  or  of  the  United  States,  and 
for  a  valid  consideration. 

In  order  to  enlarge  this  facility  for  testing  the  validity  of  any  bond 
enumerated  in  the  proscribed  list,  permission  wius  given  to  any  pei-son 
assessed  for  State  taxes  to  institute  suit  in  his  own  name,  or  to  inter- 
vene in  any  suit  institut^^d  by  another,  against  tho  Board  of  Liquida- 
tion and  prosecute  it  to  a  final  ttnirunation;  and  any  holder  of  bonds  or 
warrants  whose  validity  is  (luestioned  in  any  suit  brought  under  the 
provisions  of  this  act  may  intervene  in  such  suit,  tlio  final  tenuination 
of  all  of  them  being  a  decree  rendered  by  the  Supreme  Court,  without 
which  the  bond  or  warrant  thus  questioned  could  not  be  funded. 

Thus  it  is  apparent  that  the  board  was  not  compelled  to  exchange 
any  bond  or  warrant  that  might  be  presented  under  the  act  of  1874 
for  a  consolidated  bond  without  question.  That  it  had  a  discretion  is 
obvious  from  the  provision  made  for  the  holder  in  Ciise  his  bond  was 
rejected;  L  c,  he  may  apply  by  petition  to  a  proper  couit  for  relief,  and 
if  final  judgment  is  rendered  in  liis  favor,  it  shaU  be  the  duty  of  the 
board  to  fund  his  claim. 

But  the  act  of  1875  deprived  the  board  of  this  discretion  quoad  the 
bonds  enumerated  in  it.  So  far  from  unposuig  upon  its  membei's  the 
duty  of  in(iuiry  touching  the  validity,  or  legality,  or  consideration  of 
these  bonds,  the  act  commanded  them  to  assume  that  they  were  invalid, 
illegal,  and  of  no  consideration,  and  prohibited  them  from  deciding  the 
question — prohibited  them  from  exchanging  the  bomis  until  another 
designated  tribunal  had  decided  it  for  them. 

Under  the  act  of  1874,  it  is  the  duty  of  the  board  to  fund  the  general 
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indebtoflnesfi  of  the  State,  with  di6cretloimi*y  power  to  reject  such  claims 
as  did  not  seem  proper,  and  with  the  light  to  tlie  holder  to  test  the  mer- 
its of  the  rejection  befoi-o  a  competent  court.  Under  the  act  of  1875, 
it  is  the  duty  of  the  board  to  reject  the  bonds  enumerated  in  it,  and  the 
holder  of  them  must  hiiiiself  lift  the  cloud  which  that  debt  declares  rests 
upon  them,  and  vindicate  their  validity,  legality,  and  good  considei-ation 
by  obtaining  a  decree  from  the  court  of  the  last  resort  in  his  favor. 
That  which  was  the  duty  of  the  board  to  do  untler  the  first  act  is  itvS 
imperative  duty  not  to  do  under  thcs  second. 

A  mandamus  is  an  order  issued  in  the  namt;  of  the  State,  atldrofcsed 
to  an  individmd,  or  corporation,  or  court  of  inferior  jurisdiction,  direct- 
ing the  [»erfoniiance  of  somv  act  belonging  to  the  place,  duty,  or  quality 
•with  wliich  it  is  clothed.  Its  obj<»ct  is  to  prevent  a  denial  of  justice, 
and  it  should  therefore  be  issued  in  all  c^ses  where  the  law  has 
assigned  no  relief  by  the  ordinary  means,  and  even  when  a  party  has 
other  UKums  of  relief,  if  the  slowness  of  ordinary  legal  forms  is  likely 
to  produce  such  delay  that  the  public  good  and  th(?  administration  of 
justice  will  suffer  from  it.  Code  of  Practice,  arts.  829  et  seq.  Our  courts 
have  more  extensive  power  under  the  Code  of  Practice  iu  issuing  the 
writ  than  have  those  of  common-law  jurisdiction,  but  it  never  issues  to 
t-ompel  pubUc  oflBcers  to  do  an  act  in  wliich  tiicy  have  discretionary 
jHDwcr.  Colltige  vs.  Treasurer,  2  1m.  395.  <  )ne  of  its  important  and  dis- 
tim-tivc  feat 'ires  is,  that  it  is  used  merely  to  compel  and  coerce  the 
performance  <►?  a  pre-existing  duty.  W'lierever  tlxero  is  a  dear  and 
specific  l<»gal  right  to  bo  enforc^nl,  or  a  duty  which  ought  to  be  per- 
formed, and  there  is  no  other  specific  and  adequate  legal  remedy,  the 
writ  will  issue.  It  is  not  grauttul  in  doubtful  cases.  To  warrant  the 
relief,  the  relator  must  luive  a  clear  and  legal  light  to  the  iierformance  of 
a  particular  act  or  the  fulfillment  of  a  particular  duty  at  X\m  hands  of 
the  respondent,  and  this  right  must  be  a  complete  and  not  merely  an  in- 
choate right.    Hifj^h's  Extraordinary  Legal  Kemedips,  sections  7,  9, 10. 

To  justify  the  issuance  A  the  writ  in  this  case,  the  relator  must  have  a 
present  and  perfect  right  to  have  the  bonds  presented  by  him  fund<^d, 
and  it  must  be  the  resp< indent's  duty  to  fmid  them,  a  duty  the  perform- 
ance of  which  is  not  discretionary  on  the  one  hand — a  light  which  is  hot 
inchoate  and  imperfect  on  the  other. 

Another  prereijuisitf*  is  that  the  resi)ondent  shall  have  refused  to  do 
that  which  was  his  duty  to  do.  It  is  not  sufficient  that  the  relator  has  a 
specific  legal  right  to  be  enforced,  but  its  enforcement  must  have  been 
'obstructed  and  prevented  by  the  r(»fusal  of  the  respondent.  It  is  not 
sufllcient  that  the  relat-r  may  have  a  legal  duty  to  perform,  but  that  duty 
must  pre-exist,  and  bis  ri^fusal  to  perform  it  is  the  bitsLs  of  the  writ,  and 
anust  be  an  antecedent  fact  or  act  wliich  alone  jnstific^s  its  iFsuance. 
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The  relator's  bonds  were  among  those  enumerated  in  the  act  of  1875 
as  "  questioned."  The  law  denounced  them  as  s?/8?)p<?f,  and  inipose^l 
upon  the  board  the  duty  of  refusing  to  fund  them.  It  was  not  only  not 
its  duty  to  fluid  them,  but  its  duty  was  not  to  fund  them.  Its  only  war- 
I'ant  for  funding  them  was  the  sanction  of  their  validity  and  legality, 
attested  by  a  final  decree  of  this  court.  Until  that  was  imparted  to  them, 
there  was  no  dereliction  of  duty  by  the  board  in  its  refusiil  to  fund  the 
l)onds,  and  nothing  but  its  refusal  to  do  its  duty  can  fuminh  the  legal 
occasion  for  the  command  to  do  it. 

It  is  objecfted  that  this  ruling  will  compel  circuity  of  action,  and  will 
foster  multiplicity  of  suits,  which  the  law  abhors,  for  if  the  holder  of 
bonds  is  driven  to  his  suit  against  the  board  to  test  their  validity,  and 
can  not  halt  until  he  has  obtained  a  final  decree  of  this  court,  he  must 
at  hist  invoke  the  writ  of  mandamus  to  compel  the  board  to  fund,  and, 
again,  that  the  validity  of  the  bonds  can  as  well  be  inquired  into  and  es- 
tablished by  the  writ  of  mandamus  as  by  the  direct  action.  But  it  is  not 
to  be  assumed  that  the  board  will  refuse  to  do  its  dutv  when  the  bond- 
holder  presents  that  which  alone  can  authorize  it  to  act,  \iz.:  the  decree 
of  the  Supreme  Court.  And  it  must  be  assumed  that  the  board  will  re- 
fuse so  long  as  it  is  its  duty  to  refuse.  The  writ  of  mandamus  is  not 
fitted  to  ascertain  the  validity  of  bonds  that  are  made  doubtful,  not  by 
n  presumption  of  law  merely,  but  by  an  express  statutory  declaration. 
Its  essence  is  the  enforcement  of  a  right  already  ascertained,  not  the 
ascertainment  of  a  possible  right  already  declared  doubtful. 

The  intent  of  the  supplemental  funding  act  will  be  the  more  apparent 
if  we  consider  the  nature  and  effect  of  the  judgment  we  are  now  asked 
to  render.  It  is  to  make  the  mandamus  peremptory,  that  is,  to  say  to 
the  lower  court,  there  was  error  in  your  not  ordering  the  respondent  \o 
fund  the  relator's  bonds,  although  that  respondent  was  never  obliged  to 
fund  them  until  this  decree  is  exhibited  to  him.  The  essential  prerequi- 
site to  the  respondent's  funding  them  is  the  decree  now  rendered  upon 
his  refusal  to  fund  them.  Not  until  the  final  decree  of  this  court  pro- 
nounces the  validity  of  the  bonds  is  his  refusal  a  dereUction  of  duty,  but 
we  are  asked  to  declare  their  validity,  and  in  the  same  breath  to  reverse 
the  Judgment  of  the  lower  court  as  bemg  wrong,  when  the  only  thing 
that  could  justify  it  in  rendering  a  diff(»rent  judgment  would  be  the  ex- 
hibition of  our  decree,  now  for  tlie  first  time  rendered.  That  decree  is 
one  of  the  ingredients,  an  essential  ingredient,  of  the  relator's  cause  of 
action,  but  it  is  not  supplied  until  the  action  terminates.  It  should  have 
been  a  germ  that  developed  into  life,  and  gave  vitality  to  a  inght  until 
then  only  in  embrj'o.  By  this  construction,  the  decree  terminators  the  ex- 
istence of  the  action,  though  without  it  the  action  could  not  have  lived. 

The  final  decree  of  this  court  was  a  necessary  preliminar\'  to  the 
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relator's  demand  of  the  board  to  fund  his  bonds.  The  refusal  to  obey 
that  det*ree  was  a  necessary  preliminaiy  to  the  issuance  of  the  man- 
damus to  the  respondent.    The  case  lacks  both,  and  therefore 

It  is  ordered,  adjudged,  and  decreed  tliat  the  judgment  of  the  lower 
roiirt  refusing  the  mandamus  is  affinnod  with  costs. 


CoNcrimiXG  Opinion. 

Spencer,  J,  In  tlio  cu^te  of  Duraut  vs.  the  Board  of  LiquitUition  the 
defense  put  at  issue  the  validity,  consideration,  l»»gality,  and  constitution- 
iility  of  the  bonds,  without  objection  as  to  the  proceeding  by  mandamus 
Mug  premature.  We  then  hold  that  this  objection,  made  iii  the  briefs 
of  counsel  only,  came  too  late,  and  intimated  tbat  such  a  cunmlation  of 
the  merits  with  proceedings  for  imm damns  at  least  avoided  muItipUcity 
and  circuity  of  action  and  diminished  costs.  In  the  case  now  before  us, 
the  objection  to  the  form  of  proceeding  is  specially  made  in  Unihie,  An 
attentive  examination  of  th(»  funding  bill  and  supplementary  acts  con- 
strains me  to  the  (ronclusion  that  the  objec»tion  must  prevail,  however 
illogical  J  may  think  the  law  to  be. 

I  therefore  concur  in  the  opinion  delivered  by  the  Chief  Justic(\ 


l)issENTiN(j  Opinion. 

DeBlan(*.  J.  PlaintifT  is  the  holder  of  several  bonds  made  and  de- 
livered  by  the  State  of  Louisiana  to  the  order  of  the  Baton  Rouge,  Grosso 
Tete,  and  Opelousas  liailroad  Company,  and  bought,  it  is  alleged,  before 
Hiaturity  and  at  their  market  value. 

Defendant  refuses  to  fund  said  bonds,  on  the  grounds : 

First — Tlrnt  the  suspicion  which  rests  on  their  validity  Ims  not  bet»n 
removed  by  a  dcniree  of  this  court. 

Second — Tliat  th^  board  is  expressly  prohibited,  before  such  a  decree, 
from  funding  any  of  the  bonds  belonging  to  the  suspected  class. 

Third— That  said  bonds  were  not  lawfully  issued,  did  not  lawfully  pass 
from  the  possession  of  the  State,  and  they  are  not,  within  the  meaning 
of  our  constitution  and  statutes,  any  portion  of  the  floating  d(»bt  of 
Louisiana. 

Thus,  without  exc-eption,  evt»ry  issue  which  (»an  now  or  hereafter  be 
raised,  by  «ither  plaintiff  or  defendant,  in  regard  to  the  funding  of  those 
bonds,  is  raised  in  and  by  their  pleadings.  Their  validity  and  the  title 
of  the  holder  are  asserted  bj'  plaintilT,  denied  by  defendant.  The  action 
could  be  reduced,  the  defense  can  not  be  increase<l. 

Plaintiffs  petition  contains  two  distinct  demands,  one  that  the  board 
show  cause  why  it  should  not  fund,  as  required;  the  other  that  by  man- 
damus we  command  the  funding.    The  last  of  it«  demands  is  premature, 
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the  other  is  not.  H  both  can  not  now  be  urged,  the  first  can,  and  that 
which  is  irrelevant  does  not  vitiate  that  which  is  relevant. 

If  plaintiff  again  appeal's  before  our  courts,  what  shall  it  ask  V  Leen 
the  mandamus,  which  at  this  very  moment  it  is  asicing,  a  decree— to  en- 
force which  an  additional  decree  may  become  indispensable — one  recog- 
nizing the  right,  the  other  ordering  the  execution  of  the  first,  Why, 
then,  not  decide  at  once  whether  the  bonds  are  fundable,  whether  that 
branch  of  the  action  should  be  granted  or  denied  V 

I  i*ospoctfully  dissent  from  the  opinion  of  the  court. 


No.  C537. 
Jacu)d  Stbauss  vs.  M.  Sdye  et  al, 

Th  >  procHif  i'frbal  of  a  flherilT,  ooutainin/ar  all  nooessary  recitals,  signed  by  the  shoriff. 
and  the  purchaspr  of  tho  property  sold  at  publio  sale  by  the  sheriff,  and  attestetl 
by  two  witnesses,  has  the  h3jfal  yaluo  of  a  formal  sherifTs  deed. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cullom, 
J. 

Hoi'nor  &  Benedict,  for  plaintiff  and  appellee. 

Charles  F.  Claiborne,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  enjoined  the  sale  of  lot  Xo.  380  on  Canal 
street  in  this  city,  which  was  about  to  take  place  under  an  execution 
issued  upon  a  judgment  againf-it  Mrs.  Cormier,  of  which  the  defendant 
was  the  owner  by  subrogation.  The  allegation  is  that  Mrs.  Cormier  is 
not  the  owner  of  tho  property  seized,  but  that  plaintiff  owns  it  by  virtue 
of  a  purchase  at  sheriff's  sale  on  the  thirteenth  of  December,  1875, 
which  has  been  duly  recorded. 

The  answer  is  as  follows:  "  Now  comes  into  court  Martin  Soy<»,  made 
defendant  herein,  and  for  answer  to  the  petition  herein  requires  strict 
proof  of  the  facts  and  allegations  therein,  and  prays  that  plaintiff's  de- 
mand be  rejected  at  his  cost." 

The  plaintiff  offered  in  evidence  the  proces  verbal  of  the  sheriff's  sale, 
and  the  certificate  of  its  re^istr^'  in  the  conveyance  office.  The  defend- 
ant objected  to  the  introduction  in  evidence  of  the  proces  verbal,  on  the 
ground  that  it  was  not  a  complete  sheriff's  deed,  and  upon  the  court 
overruling  the  objection  reserved  his  bill  to  the  admission  of  the  evi- 
dence. 

The  ruling  of  the  court  was  correct;  the  objection  went  to  tlie  suffl- 
idency  and  effect  of  the  evidence,  and  not  to  its  admissibility^ 

No  evidence  was  offered  by  the  defendant,  and  he  relies  on  a  suppose<l 
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inoompletenosft  of  the  shorifFs  conveyance  to  plaintiff,  alleging  that 
there  must  be  a  deed  from  the  sheriflf  supplemental  to  the  procett 

The  proct':^  rei'hal  of  the  sheriflf  in  evidence  fiilfills  all  the  require- 
ments of  the  Code  of  Pra<*tice  (articles  692,  693),  and  is  of  itself  a .  deod. 
It  contains  all  the  necessary  recitals,  and  is  signed  by  the  sheriff  and 
the  purchaser,  whose  signatures  ate  attested  by  two  witnesses. 
The  judgment  was  for  the  plaintiff,  and  for  these  reasons  — 
The  judgment  of  the  lower  court  is  affirmed  with  costs. 


48o[ 


No.  6414. 

L,  C'ROIDAXEZ   ET  AL.  VS.  THE  MaYOR  AXD  AdMIXIHTRATOIIS  OF  THE  C'lTY  *    ^ 

OF  Nkw  ORJ.EAXS.    New  Orleans  axd  Pacific  Railroad  Company,  In-        ^  "^ 

TERYENORfs.  •Jg 

An  injanction  will  not  issuo.  at  tlio  instance  of  tho  fnxpayorsof  a  niuiiielpal  <'or- 
poration.  to  prevont  thi»  ofllcors  of  that  corporation  from  holding  an  cloction. 
uadertho  authority  of  a  loRislotive  act,  to  onabletho  citizens  of  tlio  corporation 
to  vote  to  levy,  or  not  levy,  a  certain  tax  on  themnelves.  The  action  i«  prematun*. 
Xo  right  of  the  plaintiff^  is.  as  yet.  invaded,  and  the  danger  they  !*eelc  to  Hhun  is 
too  roinoio,  and  contingent,  to  warrant  the  issuance  of  an  Injuncrtion. 

iPPEAL  from  the  Suptuior  District  Court,  parish  of  Orleans.  Lijnch^ 
J. 

B.  R.  Formatif  J.  B.  J?mW<x,  and  II.  X.  Oydm,  for  plaintiffs  and  appel- 
lants. 

Kennard,  Howt*  tC*  Prcnths,  for  inters-enovs. 

Sfimuel  P.  Blanc,  Assistant  City  Attorney,  for  clefendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  plaintiffs,  Roudanez  and  forty-two  other  citizens  and 
property  holders  of  New  Orleans,  bring  this  snit.  They  allcj^o  in  sub- 
stance that  each  and  every  one  of  them  owns  real  and  personal  property 
in  said  city  liable  to  tiixation.  That  the  General  Assembly,  by  act  No.  20 
of  187C,  authorized  and  required  the  Mayor  and  Administratoi*s  of  New 
Orleans  to  hold  a  popular  election,  to  decide  whether  or  not  a  tax  of  one- 
half  of  one  per  cent  on  all  taxable  propertj'  in  New  Orleans  should  Ix^ 
collected  annually  for  four  years,  for  the  use  and  benefit  of  the  said 
Pacific  RaUroad  Company.  That  said  act  and  the  tax  proposed  therein 
are  violative  of  the  fifth  and  foiu*tcM»nth  amendments  of  the  constitution 
of  the  United  States,  and  of  various  articles  of  the  constitution  of 
Louisiana.  That  the  Mayor  and  Administrators  are  ab(»ut  to  execute  or 
attempt  to  execute  its  provisions  against  your  petitioners  aind  other 
inhabitants  of  New  Orleans,  to  their  great  \vrong  and  injurj',  etc. 
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Wherefore,  they  pray  for  an  injimction  restraining  said  officials  from 
in  any  manner  attenapting  to  rai-ry  into  effect  tlio  said  act  Xo.  20. 

The  injunction  wius  grant«.^d. 

The  Paeific  Railroad  Company  intervened,  and  moved  to  dissolve  the 
injunction  en  the  faeo  of  the  papew,  and  as  being  i)reniaturely  and  im- 
providently  sued  out. 

The  court  below  sustained  this  juotion,  dissolved  the  injunction,  and 
plaintiffs  prosecute  tnis  api)eal. 

The  case  has  been  ably  and  exhaustively  ai'gued  before  us,  Ix^th  as  to 
the  question  of  prematurity  and  as  to  its  merits.  But  as  these  are  inat- 
t(4*s  of  fa(;t  alleg(Ml  in  the  pt^tition,  which  for  the  i)nrposes  of  the  motion 
only  aie  taken  as  true,  w(»  do  not  sc^e  how  we  can  do  more  than  pass 
upon  th(»  motion  and  tlu»  ruling  of  the  court  ther<M)n.  If  we  sustain  it, 
that  ends  the  case.  If  we  overrule  it,  the  case  will  have  to  be  remandfti 
to  1)0  tried  on  the  questions  of  law  aud  fact  involved. 

The  question  th(H*ef(jre  presented  f<^>r  our  d<H»ision  is,  can  the  plaintiffs, 
citizens  and  taxpayers  of  New  Orhnins,  alleging  that  the  defendants,  the 
Mayor  and  Administrate  )rs  of  the  city,  are  about  to  hold  an  election  to 
decide  upon  the  haying  of  a  ta3w  under  act  20  of  187(>,  and  that  that  m*t 
is  unconstitutional,  and  that  any  tax  levied  by  virtue  thereof  will  be  ille- 
gal and  void,  restrain  and  (Mijoin  them  from  so  proceeiling? 

It  is  not  preten<led  that  any  tax  luis  been  levied  or  is  denumde<l  of  tho 
plaintiffs.  Nor  is  it  even  assertetl  that  such  Uix  will  b(^  le>ied,  but  only 
tha":  it  may  be  the  result  of  the  proposed  election. 

We  think  that  the  danger  aj^prchended  is  too  remote  anvl  too  cciitiu- 
gent  to  form  the  basis  of  a  proceeding  in  eouil  to  avert  it. 

Courts  of  justice  have  enough  to  do  in  dealing  with  real,  existing,  aud 
present  wrongs,  without  anticipating  and  combating  hypothetical  evils 
of  the  future  that  may  or  may  not  arise.  It  will  bo  time  (^nough  for  the 
idaintifls  to  complain  waen  their  rights  are  actiially  invaded,  or  when 
danger  to  their  porsi^ns  or  property  is  imminent  mid  unpending.  There 
arc  too  many  contingencies  tit  present  between  them  and  danger  ti» 
justify  them  in  n^sorting  to  law.  Act  No.  20  may  yet  be  repealed,  or  the 
tax  proposed  may  be  vot(Hl  down,  or  jdain tiffs  may  ceajse  to  be  tax- 
payers, or  tho  railroad  corporation  may  cease  to  exist,  or  forfeit  its 
(•barter. 

It  seems  to  us  that  the  pbiintiCDi  have  set  up,  and  now  ask  us  to  pro- 
tect them  against,  a  mere  possible  adversary,  which  at  present  is\^ithout 
substance  or  power  to  harm  them. 

Even  if  it  be  concinled  that  the  levy  of  the  tax  contemplated  by  said 
act  would  be  unconstitutional  (upon  which  we  of  course  express  no 
opicion),  we  do  not  see  that  that  fact  woiUd  render  the  holding  of  the 
election  unconstitutional.    If  the  t*ix  wcmld  be  unconstitutional,  it  is  fair 
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to  presume  that  a  law-abiding  people  would  vote  it  down.  We  know  no 
pro\'i8ion  of  the  constitution  whieh  f<")rbids  the  Lep^islaturo  from  order- 
ing an  election  to  take  the  sense  of  the  people  upon  any  question  which 
it  may  deem  unportant.  If  private  individuals  were  thus  allowed  to 
interfere  with  and  Embarrass  tlie  goverament,  its  most  ordinai-y  functions 
could  be  completely  stoi)ped  by  persons  claiming  to  champion  and  pro- 
tect the  rights  of  the  public.  Thus,  if  the  Legislature  should  in  its  wis- 
dom direct  that  a  vote  of  the  p(n)ple  be  taken  upon  a  proposed  con- 
stitutional amendment,  or  upon  the  calling  of  a  State  c.  invention,  or 
upon  any  other  matter,  one  or  more  individuals,  alleging  that  the  expen- 
ses of  such  election  would  hicrease  the  State  debt,  or  necessitate  a  State 
tax  beyond  the  constitutional  limits,  could  enjoin  the  holding  of  such 
election,  and  in  fact  paralyze  the  government  in  its  every  step.  Whilo 
this  court  will  always  bo  found  to  favor  the  largest  liberty  of  the  citizen 
asserting  his  individual  rights,  and  ready  at  all  times  to  lend  its  aid  for 
his  protection,  we  can  not  give  our  sanction  to  a  do(»tnnc  which  we  think 
destructive  of  all  government,  and  which  would  lill  our  courts  with  liti- 
gations based  upon  mere  theories  and  hypotheses,  and  not  upon  actual 
grievances. 

If  the  city  of  New  Orleans  should,  by  voUi  or  otherwise,  seek  to  extort 
from  the  plaintiffs  illegal  or  unconstitutional  taxes,  vrhether  to  pay  for 
♦'leetion  or  other  purposes,  they  will  hav(^  ample  opportunity  to  protect 
themselves  through  the  »^ourt.s.  But  "sufficient  unto  the  day  is  the  evil 
thereof." 

We  can  not  better  express  and  conclude  our  views  upon  this  subject 
than  by  quoting  the  language  of  that  eminent  jurist,  Mr.  Justice  Cooley, 
in  Miller  vs.  Grandy,  13  Michigan,  548. 

*' An  individual  h£is  no  right  as  a  taxpayer,  either  in  his  own  name  or 
on  behalf  of  himself  and  the  other  taxpayers,  to  file  a  bill  to  enjoin 
proceedings  in  advance  of  the  actual  levy  of  a  Uix.  He  can  not  seek  re- 
<iress  until  his"  own  tax  can  be  ascertained,  and  he  can  not  then  proceed 
in  equity,  except  to  protect  his  individual  interest  from  injuries  not  re- 
medial otherwise.  *  *  *  *  *  *  * 
"Without  imdertaking  to  go  into  any  elaborate  discussion  of  all  tho 
questions  which  might  arise,  we  feel  confident  that  no  (^asc  can  be  found 
which  recognizes  any  propriety  in  enjoining  the  jnrUinhiai^y  proccaVngs 
hi  advance  of  the  actual  lery  of  a  tar  on  either  personalty  or  realty. 
Apait  from  tho  palpable  difficulty  of  detc^rmining  in  advance  ichethcr  the 
fvmplainant  icUl  be  lit  a  condition  to  he  iajwcd  when  the  tax  is  assessed^  it 
is  always  to  be  remembered  that,  under  our  system,  taxes  must  be  pro- 
vided for  at  regular  times,  and  by  annual  and  somewhat  rapid  proceed- 
in^^             *           *           *•»           *           *           »           »           * 

'*No  court  could  ever  be  justified  in  such  an  interference  with  tho 
18 
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necessary  course  of  government  After  a  tax  has  been  assessed  and 
becomes  collectible,  each  man's  share  becomes  severable  from  the  rest, 
and  delayhig  its  payment  will  not  necessarily  opemte  upon  his  neigh- 
bors. These  principles  are  familiar,  and  rest  on  good  sense  and  sound 
policy." 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed,  with  costs  of  both  courts. 


No.  GGOi. 

John  Boubede  vs.  John  O.  Aymes.      Exec'T'tors  of  McNeil,  Third  Op- 
ponents. 

A  party  who  judlr'idlly  demands  to  bo  paid  tho  pr.x'oculs  of  a  sale,  admits  th»Tob>' 
the  legality  of  that  salo,  and  is  estoppe*!  from  impoaohins:  it. 

A  third  oppoaiti<m  is  only  pormittinl  when  tho  opponent  is  the  owu'.t  of.  or  has  a 
privilege  on,  the  thinf?  seized. 

A  PPEAL  from  the  Sixth  District  C'ourt,  parish  of  Orleans.    S(uuuir, 

A  J. 

Hornor  S:  IkmedU-t  and  F.  JI".  Baker,  for  third  opponents. 

F.  I).  Sefjhers  and  ('.  E.  Schmklt,  for  plaintiff  and  appellee 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  nuiterial  facts  allegcHl  by  the  third  opponent,  Mo- 
Neil,  arc:  That  he  held  a  moitg£ige  note  of  Tabaiy  for  eleven  himdred 
dollars;  that  he  had  foreclosed,  via  ejcenitlva,  and  realized  by  the  sale  only 
one  hundred  and  thirty-five  dollars  of  the  debt;  that  pending  these  pro- 
ceedings Tabary  sold  a  certain  other  piece  of  property  to  his  son-in-law, 
Aymes,  and  took  notes  socured  by  mortgage  for  the  price;  that  McNeil 
proceeded  via  orcUiiarla  and  obtained  judgment  against  Tabaiy  for  the 
balance  due  liim,  which  judgment  was,  after  the  sale  from  Tabary  to 
Aymes,  recorded  as  a  judicial  mortgage.  After  getting  this  judgment 
McNeil  instituted  suit  en  declaration  de  fitniulatlon  against  Tabary  and 
Aymes,  to  avoid  the  sale  between  them.  Pending  this  action  to  anull, 
Boubede,  as  holder  of  the  notes  given  by  Aymes  to  Tabary,  took  execu- 
torj'  process,  and  sold  the  mortgaged  property  to  Mathe  for  fifteen  hun- 
dred dollars,  part  cash  and  part  on  terms,  to  meet  unmatured  note.  Mc- 
Neil's executors  intei-vened  by  third  opposition,  alleging  the  above  state 
of  facts,  and  reiterating  the  simulation  of  the  original  sale  from  Tabary 
to  Aymes,  and  charging  that  the  judicial  sale,  at  the  suit  of  Boubede  vs. 
Aymes,  was  a  fraudulent  simulation  to  screen  Tabarj-*s  property  from  his 
creditors,  and  averring  that  Tabarj"  was  in  truth  himself  the  owner  of  the 
notes  proceeded  upon  by  Boubede,  who  was  the  mere  alter  ego  of  Tabary. 
They  pray  that  the  sheriff  be  ordered  to  ret  lin  the  proceeds  of  the  sale 
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in  bis  hands,  and  that  McNeil  be  paid  by  preference  over  all  others  out 
of  said  proceeds  the  amount  of  his  said  judgment  and  judicial  mortgage. 
The  sheriff  was  ordered  to  hold  the  proceeds.  The  executors  also  took 
rule  on  Mathe,  the  purchaser,  to  compel  him  to  pay  over  in  cash  to  the 
sheriff  the  whole  amount  of  his  bid,  Mathe  in  turn  took  a  rule  on  the 
sherilT  to  compel  him  to  make  lum  a  deed  on  the  terms  of  the  sale  and 
adjudication.  The  opposition  and  the  two  rules  were  tried  together. 
Boubede  filed  to  the  third  opposition  an  exception  that  it  disclosed  no 
itiuse  for  intervening  or  for  the  relief  asked. 

The  court  sustained  this  exception,  dismissed  the  opposition  and  rule 
of  the  executors  of  McNeil,  and  made  absolute  the  rule  of  Mathe  on  the 
sheriff.    The  executora  of  McNeil  appeal. 

We  think  there  was  no  error  in  this  decree  of  the  court  i)clow.  By  ui- 
U»n'ening  and  claiming  to  be  paid  by  preference  out  of  the  proceeds  of 
the  judicial  sale  in  Boubede  vs.  Aymes,  the  opponents  certainly  ratified 
and  admitted  the  legality  of  that  sale.  See  3  An.  454;  22  An.  135;  23  An. 
245. 

As  a  further  consequence,  if  it  be  admitted  that  the  judicial  sale  in 
Boubede  vs.  Aymes  was  legal  and  valid,  then  the  sale  from  Tabary  to 
Aymes  was  also  legal  and  valid,  for  this  judicial  sale  was  predicated 
upon  notes  given  by  Aymes  to  Tabary  for  the  price.  It  does  not  lie  in 
the  mouth  of  McNeil  to  say  that  the  sale  from  Tabary  to  Aymes  was 
void  when  he  is  claiming  the  price  of  that  sale,  realized  under  execution 
sale  in  Boub(*de  vs.  Aymes.  He  is  estopped  from  denying  the  reality  and 
existence  of  either,  and  therefore  shows  no  cause  of  privilc^ge  or  prefer- 
ence on  the  pr()c?cds,  since  his  judicial  moitgage  n(»ver  atta(*luHl  to  the 
property. 

But  the  opponents  allege  that  in  truth  and  fact  Tabary  was  and  is  the 
owner  of  the  notes  sued  upon  by  Boubede,  and  counsel  ask  with  great 
earnestness  in  their  brief  if  we  "are  prc^pared  to  say  that  Tabary  can 
take  out  of  the  hands  of  the  sheriff  liis  money,  while  a  judgment  cred- 
itor, with  an  execution,  stands  by  clanning  it  ?  That  money,  proved  to 
be  Tabary's,  can  not  be  seized  in  the  hands  of  the  sheriff,  simply  because 
a  third  person,  proved  to  have  no  interest,  claims  it."  We  certainly 
would  not  undertake  to  maintain  the  affirmative  of  these  questions. 
But,  unfrutunately,  the  opponents  are  not,  in  this  case,  in  the  attitude  of 
**  a  creditor  with  an  execution,"  or  of  one  who  has  •*  seized  in  the  hands 
of  the  sheriff"  the  funds  of  Tabai-y.  If  opponents  had  seized  the  fimds, 
and  were  seeking  to  hold  them,  under  the  allegations  that  they  belonged 
to  their  judgment  debtor,  Tabary,  and  that  the  pretended  ownership 
thereof  by  Boubede  was  a  fraud  and  simulation,  the  case  would  present 
a  very  different  aspect.  But  they  have  not  seized  them.  They  have 
simply  filed  a  third  opposition.    Now,  this  court  well  eaid  in  Livaudais 
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VS.  Livaudais,  3  An.  454,  that  "  a  third  opposition  is  allowed  but  in  two 
cases;  first,  when  the  third  opponent  is  the  owner  of  the  thing  seized; 
second,  \Yhere  he  has  a  privilege  on  it.*'  C.  P.,  arts.  397, 401.  In  the  ease 
at  bar  the  opponents  do  not  and  can  not  pretend  to  be  owners  of  the 
fund  in  the  sheriflTs  hands,  and  we  have  seen  that  their  judicial  mort- 
gage, recorded  against  Tabary  after  the  sale  by  the  latter  to  Aymes,  did 
not  attach  to  the  property  so  sold,  and  the  proceeds  of  which  are  in 
question  in  this  suit.    We  see  no  other  ground  for  claim  of  preference. 

Wo  see  no  error  in  the  decision  of  the  court  below  on  the  rules  taken 
by  opponents  and  Mathe. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgments  ap- 
pealed from  be  affirmed,  with  costs  in  both  courts. 


DissEXTiNG  Opinion. 

DeBlanc,  J.  In  this  case,  to  a  third  opposition  tiled  by  the  executors 
of  Alex.  McNeil  plaintiff  opi>oses  the  exception  that  their  pleadings  dij*- 
close  no  cause  of  action.  For  the  purposes  of  the  trial  of  that  excep- 
tion the  averuKMits  of  oi)ponents  must  be  taken  as  true.  What  are  they? 
Tabary  is  a  debtor  to  the  succession  of  McNeil;  that  succession  has  ob- 
tained a  julgment  against  him;  that  judgment  has  been  recorded;  by 
that  recordation  that  succession  ht'us  accjuired  a  judicial  mortgage  on 
Tabary 's  property. 

Had  he  any  property  at  the  time  the  McNeil  judgment  was  obtaincil 
and  the  McNeil  moitgage  acquired?  He  had.  The  propcnty  affected  by 
that  mortgage  was,  it  is  alleged,  ai)parently  transferred  by  Tabary  to 
Aymes,  and  a  note  from  Aymes  to  Tabary,  representing  the  purchase 
price  of  that  simidation,  api)arently  transferred  to  Boubede,  the  chcsen 
agent  of  Tabaiy.  Tliough  he  held  that  note  for  Tabary,  Boubede  has 
caused  Tabary*s  property  to  be  seized  and  sold  to  satisfy  a  note  bt^long- 
ing  to  Tabaiy.  At  that  sale,  Mathe,  an  innocent  party,  purchased  that 
w^hich,  up  to  tliat  date,  had  not  ceased  to  be  Tabary- 's  property,  and  was 
then  opposed  by  the  McNeil  mortgage. 

Do  the  opponents  claim  the  nullity  of  that  sale  and  its  pr(M»eeds? 
They  do  not.  The  sale  from  the  sheriff  to  Mathe  has  alone  divested 
Tabary's  title  to  that  property,  and,  by  that  sale,  the  only  one  rec<^gnized 
and  ratified  by  opponents,  the  McNeil  rights  have  been  transferreil  from 
the  property  to  the  proceeds  of  the  ratified  sale,  and,  under  the  plead- 
ings, the  McNeil  succession  is  entitled  to  these  proceeds.  Otherwise, 
they  shall  pass  from  the  sheriff  to  Boubede,  from  Boubede  to  Tabarj'. 

I  do  not  think  that  the  ratification  of  the  sale  from  the  sheriff  to  Ma- 
tin? ratifies  the  sale  from  Tabary  to  Aymes  and  the  transfer  to  Boubede. 
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The  sale  to  Mathe  is  a  real  contract;  the  other  never  had  any  legal  ex- 
istence. It  was  not  the  simulated  note  and  the  simulated  mortgage  en- 
forced by  Boubede  which  imparted  to  the  sheriff's  sale  its  undisputed 
validity;  it  was  the  owner's  consent  and  the  creditor's  ratification.  Ta- 
bary's  mortgaged  property  has  been  sold  by  Tabarj^'s  agent,  by  his  con- 
sent, under  his  instructions,  and  his  creditor,  the  mortgagee,  claims  by 
preference  the  proceeds  of  that  sale,  and  on  opposition  to  whom  ?  Ta- 
hary,  liis  debtor. 

It  may  be  that  there  has  been  no  fraud,  no  simulation,  on  the  part  of 
either  Tabary,  Aymes,  or  Boubede,  but  it  is  charged  there  was,  and, 
though  the  charges  may  be  unfounded,  though,  if  investigated,  they 
could  not  be  verified,  they  stand  admitted  by  the  exception  and  during 
its  trial  Taken  collectively,  they  do  disclose  a  cause  of  action,  and,  per- 
haps, the  most  appropriate  action  that  could  have  been  resorted  to  un- 
der the  circumstances,  to  defeat  the  nearly  realized  effects  of  the  alleged 
simulation. 

For  these  reasons,  and  believing,  as  I  do,  that  the  judgment  of  the 
lower  court  should  be  reversed,  and  the  exception  dismissed,  I  respect- 
fully dissont  from  the  opinion  read  by  Mr.  Justice  Spencer. 


No.  65(56.  g  ggi 

Samuel  F.  Ticknor  vs.  M.  M.  A.  Calhoun. 

Thocontcnts  of  a  IfiBt  Instrument  crentlnff  obligations  can  not  be  shown  by  rnrol, 

until  the  loss  itself  has  b?cn  prove<l  and  properly  advertised, 
^here  an  nbeentoo.  reprosontod  by  h  curator  ad  hoc,  who  h«is  not  been  dble  to  com- 

mnnicate  with  his  client,  is  sued  on  nn  instrument  alleged  to  be  si/irned  by  him. 

the  plaintiff  must  prove  the  absentee's  signature  as  strictly,  as  thouj^h  the  siernn- 

tarc  had  baen  denied. 

A  PPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
il  Oraborn,  J.    Trial  by  jury. 

R.  J,  Boicman,  for  plaintiff  and  appellant. 

J.  Carah/in,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egax,  J.  Tliis  is  an  attachment  suit  against  tlie  defendant,  a  non- 
resident, based  upon  an  alleged  written  obligation  given  in  considera- 
tion of  a  stay  of  execution  for  twelve  months  upon  a  judgment  of  plain- 
tiff vs.  W.  S.  Calhoim,  obtained  in  the  district  court  of  Grant  parish,  and 
to  secure  its  payment.  The  defendant  was  represented  by  an  attorney 
dd  iuK,  who  wag?d  a  vigorous  and  successful  defense. 

"We  deem  it  unnecessary  to  notice  the  excaptions  to  the  action  and  to 
the  attachment,  and  also  most  of  the  bills  of  exception  with  which  the 
record  abounds. 
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The  answer  was  a  general  and  special  denial,  and  sets  up  that  the 
plaintiff  must  sue  Miss  Calhoun  and  obtain  judgment  before  attaching. 
The  force  or  propriety  of  this  last  position  we  are  unable  to  perceive. 
The  papers  and  judgment  in  the  case  of  Pratt  &  Ticknor  vs.  W.  S.  Cal- 
houn, to  secure  which  it  is  alleged  defendant  bound  herself,  were  de- 
stroyed by  the  burning  of  the  court-house  in  Grant  parish.  An  act  was 
passed  in  1875  authorizing  and  prescribing  the  mode  of  reviving  the 
burned  records.  It  does  not  appear  that  plaintiff  availed  himself  of  its 
provisions;  but  we  do  not  regard  that  as  furnishing  the  exclusive  means 
of  evidence  of  the  destroyed  documents.  The  existence,  character, 
date,  and  amount  of  the  judgment  vs.  "W.  S.  Calhoim  are  set  forth  in 
the  written  agreement  of  suretyship  found  in  the  record,  and  while  the 
production  of  other  evidence  of  the  condition  of  the  record  at  the  time 
of  its  destruction  would  have  been  safer  and  more  satisfactory,  we  are 
not  prepared  to  pronounce  it  absolutely  necessarj*.  The  attorney  ad 
hoc  applied  for  a  continuance,  which  should  have  been  granted. 

The  case  was  tried  by  a  juiy,  which  returned  "  a  verdict  for  defendant, 
as  in  case  of  nonsuit,  the  plaintiff  having  failed  to  prove  the  signature 
of  Miss  Calhoun."  Upon  this  an  absolute  judgment  of  dismissal  was 
erroneously  entered  in  the  court  below.  The  only  evidence  of  transfer 
of  the  judgment  of  Pratt  &  Ticknor  vs.  W.  S.  Calhoun,  or  of  debts  due 
said  firm  to  the  plaintiff,  is  that  of  Robert  A.  Hunter,  who  says,  "  he 
received  letters  to  that  effect  from  both  members  of  the  firm,  wliich  are 
now  mislaid  or  lost,  and  can  not  be  found  after  diligent  search." 

We  think  the  exception  to  the  reception  of  parol  evidence  of  transfer 
should  have  been  sustained.  The  evidence  was  essential  to  recover}'. 
The  testimony  of  the  witness  himself  disclosed  the  existence  of  better 
and  written  evidence,  which  no  sufficient  effort  had  been  made  to  re- 
cover and  no  proper  foundation  laid  to  supply.  Lockhart  vs.  Jones,  9 
R.  381.  In  this  case  there  is  no  affidavit  of  plaintiff  and  no  advertisement 
of  loss,  and  the  testimony  of  his  former  counsel  that  he  had  made 
diligent  search  for  the  l€>tters  without  success  was  not  sufficient.  Set* 
same  case,  9  R.;  3  An.  228;  C.  C.  2279,  2280. 

The  evidence  of  plaintiff  is  loose  and  unsatisfactory.  He  seeks  to  Re- 
cover from  the  defendant  the  debt  of  another,  evidt^need  by  judgment 
alleged  to  be  destroyed,  and  of  which  no  other  evidence  is  given  than 
the  acknowledgment  in  the  instrument  of  suretyship  sued  on,  the  authen- 
ticity of  which  is  denied.  The  compliance  with  the  condition  of  the  obli- 
gation is  not  shown  in  the  manner  provided  in  it;  ?.  e.,  by  tlie  written 
statement  of  W.  S.  Calhoun  on  the  instrument  of  suretyship  that  the 
stay  of  execution  had  been  allowed  him.  There  is  neither  allegation 
nor  evidence  as  to  whether  the  judgment  had  or  had  not  been  satisfied 
by  the  judgment  debtor  or  ]>y  sale  of  his  property.    The  defendant  was 
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a  non-resident,  whose  appointed  counsel  made  affidavit  for  time  to  com- 
municate with  his  client  and  of  a  probable  substantial  defense  if  allowed 
opportunity  to  urge  it.    Both  were  denied  him,  and  he  was  forced  into 
an  early  trial.    There  was  no  evidence  of  the  execution  of  the  instru- 
ment sued  on  by  any  witness  who  had  seen  the  defendant  sign  it;  none 
t^yany  witness  who  had  ever  seen  her  write  or  sign  her  name;  none  by 
comparison  of  proved  or  admittedly  genuine  signatures.    One  witness 
swears  to  having  received  one  letter  from  Miss  Calhoun,  whom  he  had 
never  seen  and  never  seen  write.    The  letter  was  not  present  on  the  trial, 
and  the  witness  had  not  seen  it  for  three  years,  but  said  the  signatures 
to  the  letter  and  the  instrument  sued  on  w^ero  the  same.    Another  witness 
swore  that  he  never  saw  the  defendant  sign  her  name,  but  had  received 
letters  from  her,  and  believed  the  signature  to  the  document  sued  on  to 
be  hers.    The  letters  were  not  present,  were  not  exhibited  to  the  court 
or  jury,  nor  is  their  date  given.   Another  witness  swore  that  he  believed, 
hut  was  not  positive,  that  the  signature  was  Miss  Calhoun's;  could  not 
say  he  ever  saw  her  write  her  name;  had  often  seen  the  writing  of  the 
defendant;  could  not  say  whether  he  ever  saw  Miss  Calhoun's  signature, 
except  on  correspondence  between  her  and  her  brother;  didn't  recollect 
whether  the  brother  had  shown  him  more  than  one  letter,  and  >rinds  up 
l»y  8a>ing  that  the  signature  upon  those  letters  "was  said  by  her  brother 
to  be  that  of  defendant;  he  also  saw  her  signature  officially,"  but  does 
not  disclose  how,  when,  or  where;  and  neither  the  lettera  nor  the  signa- 
ture "seen  officially,"  though  he  had  just  admitted  he  never  saw  her 
write,  were  produced  for  comparison.     The  whole  evidence  of  this  wit- 
nt>88  shows  that  he  testified  from  hearsav. 

We  think  the  plaintiff  should  have  been  held  to  the  same  strictness  of 
proof  against  an  absent  defendant,  representcMl  only  by  an  attorney  ml 
hoc,  as  though  the  signature  were  specially  denied  by  a  defendant  pres- 
<»nt  or  by  his  heii-s  or  other  representative's.  C.  C.  2245;  C.  P.  325;  9  L. 
562;  18  An.  419;  21  An.  148,  523.    That  evidence  is  only  of  three  kinds: 

First — Of  witnesses  who  saw  the  instrument  signed. 

Second — Of  witnesses  who  had  ofte^n  seen  the  party  write  and  sign 
his  name';  and 

Third— By  comparison  of  handwriting;  /.  c,  by  the  production  and 
comparison  before  the  court  and  jury  of  signatures,  proved  or  admitted, 
with  that  sought  to  be  proved,  so  that  the  court  or  jury  may  themselves 
be  able  to  compare  and  judge  for  themselves. 

In  21  An.  148,  just  cited,  one  witness  said:  "I  recognize  the  signatures 
as  being  genuine,  having  paid  many  drafts  bearing  the  same  signatures 
and  never  disputed  by  either  party."  Another  witness  said:  "I  recog- 
nize said  signatures  as  being  genuine,  on  the  ground  that  I  have  often 
and  often  seen  said  signatures."    The  court  held  that  the  evidence  was 
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insuffioient,  and  that  article  325,  Code  of  Practice,  is  the  controlling  law. 

We  agHH'  with  the  jury  in  the  ctiso  at  bar  that  '*  tlie  plaintiff  failed  to 
l)rove  the  signature  of  defendant "  by  legal  or  satisfactoiy  evidence,  and 
that  he  has  not  made  his  case  ceitain.  As,  however,  the  judfcnient  does 
not  conform  to  the  verdict,  which  was  one  of  nonsuit,  the  costs  of  ap- 
peal must  be  allowed  him. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  set  aside  and  avoided,  and  that  plaintifTs  suit  he 
dismissed  as  of  nonsuit. 

No.  5178. 

J5  loUj  1\.  (t.  Lattino  vs.  F.\ssman,  Bkvant  &  Co. 

S(.v»tlon  5;r)7  of  tlio  Tnitod  St.atos  R'^visvd  Statutes  dMarinjr  that  suits  Ijy,  or  airainst 
an  assignnc*  in  Iwnkruptey.  toufhint:  any  property,  or  rights  of  property  trami- 
ferablo,  or  vested  in  such  assignee,  must  be  brought  within  two  years  from  tin* 
time  when  the  cause  of  aeti«>n  aeeru^d  for.  or  n<;ainst  him.  only  applies  to  eausps 
of  aetion  whleh  ii'vrue  after  the  bankruptey  and  inwhieh  the  defendant  really 
sets  ui»  an  oilverse  interest  to  the  plaintiff.  It  does  not  ai)ply  to  suits  brought  by, 
ni'  a.'.,'ainst  th'^  lninkruj)t.  bt-f  -re  his  bankruptey,  and  to  whieh  the  assignee  merely 
makes  himself  a  i)arty.  in  order  to  earry  on  the  suit. 

A  jMirtuer  iit  roiHuiciulain  is  entitled  to  sue  for  a  settlement  of  the  partnership,  and 
ase.rtain.  and  demand  his  share  of  its  assets. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saiichr, 

A  J. 

Ilaudolph,  Singleton  &  JBnncne,  for  plaintiff  and  appellant. 

T/h/7?j«x  (rUniorc  and  J.  Ad.  Iloz'ior,  for  defendants. 

The  (Opinion  of  the  court  was  delivered  by 

AN'yly,  J.  Phiintiflf  l>rought  this  suit  in  March,  18G7,  for  the  parti- 
tion of  tlie  i)artnei>>hip  existing  between  plaintiff  and  defendants  for  the 
manufacture  of  bricks.  In  Februarj',  1860,  B.  G.  Latting  was  adjudged 
41  bankrupt  and  his  estate  assigned  to  E.  E.  Norton,  assignee.  In  June, 
1873,  more  than  two  years  after  his  appointment,  the  fussigmn?  naade  him- 
self a  party  to  this  suit.  Thereupon  E.  K.  Bryant,  one  of  the  defendants, 
excepted,  on  the  ground  that  under  the  bankrupt  act  the  assignee  was 
barred  by  the  lapse  of  two  years  from  instituting  this  proceeduag  or  be- 
coming a  party  to  this  litigation.  Ho  also  excepted  to  the  litigation  by 
Chambers,  the  alleged  commendani  partner  of  R.  G.  Latting,  on  the 
ground  that  he  was  without  interest,  and  could  not  inteifere  in  this  pix>- 
ceeding.    The  court  maintained  the  exception  and  dismissed  the  suit. 

E.  E.  Norton,  assignee,  and  William  Chambers,  the  alleged  eommendaiu 
partner  of  R.  G.  Latting,  have  appealed. 

We  think  the  court  did  not  err. 

The  assignee  permitted  more  than  two  years  to  elapse  before  making 
himself  a  party  to  the  proceeding.     By  section  5057  of  the  Revised 
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Statutes  t)f  the  United  States  the  suit  could  not  be  maintained  by  the 
H*>i^io  \  Chambers,  the  alleged  oommendam  partner  of  Latting,  i.s 
whr>lly  without  interest  to  interfere  in  the  settlement  of  the  partnership 
f(  r  making  bricks  wliich  was  fonned  in  February,  1862,  between  R.  G. 
Liitting  and  the  firm  of  Fassman,  Bryant  &  Co.  The  contract  between 
Latting  and  Fnssman,  Bryant  &  Co.  is  in  the  record,  and  there  is  no  au- 
thentic evidence  that  Chambers  was  a  commendara  partner  of  the  pait- 
niM^ihip  for  the  manufacture  of  bricks. 

The  position  that  before  going  into  bankruptcy  R.  G.  Latting  conveyed 
t<>  Chambers  his  interest  in  the  partnership  the  settlement  of  which  is 
the  subject  of  review  can  not  be  maintained.  Both  before  and  after  the 
bankruptcy  he  joined  R.  G.  Latting  m  filing  i)etitions  in  which  he  judi- 
cially admitted  the  interest  of  L-itting  and  only  claimed  to  be  a  commen- 
dam  partner  of  Latting. 

Judgment  aflQrmed. 


Ox  REHEAKIN(i. 

The  opinion  of  the  court  was  deliverefl  by 

DeBlaxc.  On  the  first  page  of  the  transcript,  wIksc  petition  do  we 
find?  Not  that  of  R.  0.  Tiattuig,  but  that  of  "  the  commercial  house  of 
R.  G.  Latting,  a  general  partner,  and  AVilliam  Chambers,  a  partner  in 
CDmmendam."  In  that  petition,  filed  since  more  than  ten  years,  the  two 
partners  aver  that  in  Februarj',  1862,  they  formed  a  copartnership  with 
the  commercial  firm  of  Fiissman,  Bryant  &  Co.,  and  they  pray  for  a  set- 
tlement of  tlrnt  copartnership. 

Of  the  tlu'ce  defendants,  James  D.  Brown  alone  denies,  and  so  far  only 
as  he  is  concerned,  the  existence  of  that  copartnership.  He  cliarges  that 
ho  never  authorized  or  sanctioned  the  same.  It  mav  be  that  he  was  and 
is  not  a  member  of  that  copartnershij).  As  to  the  others,  they  were. 
This  fact  is  established  by  their  jufUcial  admiasions;  and,  besides,  by 
proof  adduced  on  the  trial,  which  stands  uncontradicted,  and  corrobo- 
rates those  admissions. 

The  answers  of  defendants  were  filed  in  March  and  April,  1867.  In 
1868  the  matter  in  litigation  was  referred  to  an  auditor,  and  in  1869  the 
auditor  submitted  his  report.  To  that  report,  on  the  nineteenth  of 
March,  1873,  R.  G.  Latting  and  William  Chambers  filed  their  oppositions. 
In  Jun?,  1873,  Bryant  excepted  to  those  oppositions  on  the  grounds  — 

First  —That  in  Februaiy,  1869,  I^atting  was  adjudged  a  bankrupt,  and 
on  that  account  could  not  oppose  the  auditor's  report. 

Second — ^That  the  supposed  causes  of  action  of  plaintiff  are  barred  by 
the  statute  of  limitation. 

Third— That  Chambers  is  no  party  to  this  suit,  and  can  not  be  heanl 
in  the  manner  and  form  attempted. 

In  June,  1873,  Norton,  as  Latting's  assignee,  joined  in  this  controversy. 
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The  matter  in  litigation  was  referred  to  an  auditor  before  Latting  was 
adjiidged  a  bankrupt,  and  the  auditor  made  Ills  report  on  the  fifteenth  t»f 
February,  1869.  On  the  ninth  of  June,  187:^,  Latting's  assignee  appeared 
in  court,  and  simply  said :  "  I  make  myself  a  party  to  this  suit,  and 
adopt  as  my  own  the  petition  of  plaintiff."  He  prayed  for  nothing  more, 
for  nothing  less,  than  the  eommereial  house  of  Latting  had  already 
asked.  To  this  proceeding  on  assigni»e's  jjart  a  plea  of  prescription  is 
opposed. 

Section  5057  of  the  Re\'ised  Statutes  provides  that  *'  no  suit  at  law  or 
in  equity  shall  be  maintained,  in  any  court,  between  an  assignee  in  bank- 
ruptcy and  a  person  urging  an  advertisement  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  sucli  assignee,  unless 
brought  within  two  years  from  the  time  when  the  c^iuse  of  lu'tion  acciiicd 
for  or  against  the  assignee." 

In  tliis  case  no  right  of  a.'tion  accrued  to  or  against  any  of  the  parties 
after  the  bankruptcy.  The  assignee  brought  no  suit,  did  not  even  fiU* 
an  opposition.  In  a  suit  and  opposition  which  he  found  already  filed  he 
asked  to  be  and  was  allowed  to  appear  as  liHtting's  assignee,  to  continue 
what  Latting  had  commenced. 

In  1873,  before  the  assignee  became  a  part}',  the  commercial  house  of 
Latting  had  sued  for  a  settlement  of  the  copartnei*ship,  and  the  two 
partners,  Latting  and  Chambei*s,  had  filed  oppositions  to  the  auditor's 
report.  All  the  assignee  had  to  and  could  do,  all  he  did,  was  to  file  an 
appearance.  To  what  can  the  invoked  pi'cscription  apply  ?  Is  it  to  the 
action  then  pending,  instituted  in  1867,  and  never  discontinued  ?  Is  it  to 
the  assignee's  right  to  file  an  appearance  ? 

In  his  evidence,  taken  under  commission,  Latting  said  :  "  In  the  fall  of 
1868  I  gave  Mr.  Chambers  a  writing  stating  that  upon  a. final  and  amica- 
ble settlement  of  accounts  between  us  I  found  myself  indebted  unto  him 
in  a  ceitaiu  amount,  and  transferred  to  liim  my  interest  in  all  the  assets 
of  the  copartnei'ship.    Ho  had  paid  and  assumed  to  pay  its  debts." 

"  If  a  chose  in  action  upon  which  a  suit  has  been  brought  was  assignei! 
before  the  commencement  of  proceedings  in  bankruptcy  the  suit  may 
still  be  prosecuted  in  the  name  of  the  bankrupt,  and  the  assignee  is  the 
only  party  who  can  control  the  transfer."  Bump's  Liiw  and  Practice,  p. 
128. 

Is  tlie  assignee,  in  and  as  to  every  case,  an  indispensable  party  ?  As 
to  that,  the  statute  is  permissive :  "  He  may  or  he  may  not  sue.  It  only 
l)ecome8  his  duty  to  prosecute  a  suit  where  the  interests  of  the  estate 
demand  it.  When  he  does,  he  must  show  that  interest.  Unless  it  be  to 
l>rotect  some  right,  there  is  no  reason  to  make  him  a  party  to  a  pn^- 
tnK*ted  litigation.  Of  the  necessity  to  proceed  or  not  to  proceed  he  is 
in  the  first  instiince  the  judge."    Bump  s  Law  and  Practice,  p.  128  to  130. 
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The  plea  of  prescription  is  not  warranted  by  the  facts.  "  Plaintifk  do 
Dot  claim  an  interest  adverse  to  defendants  in  or  touching  any  property 
or  right  of  property  of  the  bankrupt  transferable  to  or  vested  in  the 
assignee,  nor  do  defendants  claim  any  interest  adverse  to  plaintiffs  in  or 
touching  any  property  or  right  of  property."  Ninth  voL  National  Bank- 
rupt Register,  p.  38  to  47 ;  fourth  vol.  National  Bankrupt  Register,  p.  161 
and  162. 

Defendants  contend  that  Chambers  can  in  no  way  be  considered  a 
party  to  this  suit,  and  that  he  should  be  entirely  ignored,  inasmuch  as 
the  liquidation  of  a  partnership  concerns  only  the  partnei's,  and  takes 
place  between  them  without  the  interference  of  the  partner  in  com- 
mendam.    That  ai*gument  present*,  two  questions : 

First — Is  the  partnership  in  commendara  recognized  by  our  laws,  and, 
if  recognized,  is  the  partner  in  commendam  entitled  to  a  share  of  the 
profits  ? 

Second — If  entitled  to  a  sliare  in  the  profits,  has  he  or  not  an  action  to 
compel  the  settlement  of  the  partnership  or  copartnership,  an  action  to 
ascertain,  fix,  and  recover  that  share  ? 

That  of  the  profits  he  has  a  proportionate  share  no  one  can  justly 
deny.  The  Code  so  provides.  It  is  manifest,  then,  as  there  exists  no 
right  without  a  remedy,  that  he  has  an  action  to  enforce  any  right  which 
he  may  have  acqiured  as  a  partner  or  as  his  partner's  transferee. 

It  is  therefore  ordered  that  the  former  decree  of  this  court  be  set  aside, 
the  judgment  appealed  from  annulled,  avoided,  and  reveree.l,  the  excep- 
tion filed  by  E.  K.  Bryant  on  the  seventeenth  of  June,  1878,  oveiTuled 
and  dismissed,  and  this  case  remanded  to  the  lower  court  for  trial  on 
the  merits  ;  the  costs  of  the  appeal  to  be  paid  by  defendants. 


No.  GIOO.  • 
City  of  New  OiiiJfi.\.N8  vs.  JiLirs  Kaufman  kt  al. 

Thpeonstitutlonul  i)rovlsion  thnttaxcfl  shall  Ix*  (Mjual,  ninl  uniform.  (Icipa  not  pn*- 
veut  tlip  Lc»s:i8lnture.  or  imy  municipal  corpu ration  authorized  thereto  by  the 
Loirislature,  from  dividini;  the  objects  of  taxation  into  different  flahses,  and  ini- 
posinj:  different  taxetj  on  eaeli  ciafts.  It  merely  r(?<iuire8  that  tlio  tax  on  each 
member  of  tho  same  flass  shall  be  the  same. 

4  PPEAL  fi*om  the  Superior  District  Court,  parish  of  Orleans.     Lynch, 

A  J. 

.S.  p.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellant. 
Bnjck  <£•  DinkehpieU  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  city  of  New  Orleans  sues  for  two  hundred  and 
fifty  dollars  as  license  tax  for  pursuing  the  oetnipation  of  jiink  dealer. 
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The  clause  of  the  ordinance  upon  which  the  right  to  demand  this  sum 
of  the  defendant  is  based  is:  "  Every  member  of  a  company  or  firm,  and 
eveiy  person  not  connected  with  a  company  or  firm,  keeping  a  junk 
store,  or  old  iron,  brass,  copper,  second-liand  machinery,  cordage,  rags, 
loose  cotton,  and  like  articles,  two  hundred  and  fifty  dollars." 

The  defendant  attacks  the  constitutionality  of  the  ordinance  becaiise 
of  its  discrimination  of  his  avocation  from  the  ordinary  dealer  in  mer- 
chandise, and,  having  deposited  in  court  or  tendered  the  sum  admitted 
to  be  due  for  license  as  such  dealer  in  merchandise,  prays  to  be  relieved 
from  the  larger  tax  now  demanded.  He  also  avers  that  the  tax  is  not 
uniform,  since  it  imposes  different  sums  for  license  on  the  general  dealer 
in  merchandise  and  the  dealer  in  specified  articles,  and  he  denies  the 
authority  of  the  General  Assembly  to  empower  the  city  to  impose  a  tax 
for  trade  licenses  and  professions.  He  also  denies  that  he  carries  on  a 
junk  store,  and  alleges  that  he  is  engaged  in  a  general  wholesale  and 
importing  business,  the  license  tax  of  which  is  only  one  hundred  dollars, 

"Worcester  defines  junk  to  be  pieces  of  cable  or  old  cordage,  used  for 
making  points,  gankets,  mats,  etc.  The  ordinance  has  also  defined  what 
it  means  by  a  junk  store,  evidently  intending  by  the  use  of  the  disjunc- 
tive conjunction  immediately  after  that  expression  to  show  that  what 
followed  was  an  amplification  or  explanation  of  its  meaning. 

A  junk  store  seems  to  bo  as  clearly  defined  as  a  drug  store.  One  of  the 
witnesses,  describing  the  kind  of  business  pursued  by  defendant,  says: 
"  It  is  a  junk  shop,  a  place  where  anything  can  be  bought  or  sold,  as  paper, 
cordage,  old  rags,  old  iron,  anythihg  at  all  that  they  can  sell."  The  de- 
fendant, explaining  his  business,  says  he  will  buy  old  iron,  old  rags,  old 
books,  old  tin  pots,  ropes,  and  tin  cans.  From  which  it  follows  that  he 
does  keep  a  junk  store;  and  that  this  is  an  avocation,  distinct  and  specific 
from  that  of  the  ordinary  dealer  in  merchandise,  is  apparent.  It  fortiis 
a  class  by  itself,  and  its  signification  is  as  well  underetood  as  are  the  ex- 
pressions dry  goods  store,  drug  store,  or  groceries  store. 

The  constitutional  requirement  that  taxation  shall  be  equal  and  uni- 
form throughout  the  SUite  (article  118)  does  not  inhibit  the  Legislature 
from,  nor  deprive  it  of,  the  power  of  dividing  the  objects  of  taxation 
into  classes,  but  it  does  command  the  law-making  department  of  the 
government  to  impose  the  same  burden  upon  all  who  are  in  the  same 
class.  It  has  been  held  (State  vs.  Lathrop,  10  An.  398,)  even  that  a  tax 
or  license  may  be  imposed  upon  one  kind  of  insurance  companies,  and 
another  and  larger  tax  upon  a  different  kind,  and  that,  too,  when  the 
only  difference  was  that  one  was  a  foreign  incorporation  and  the  other 
not.  There  is  much  stronger  reason  to  hold  that  the  particular  avoca- 
tion described  in  the  ordinance  as  a  junk  store  forms  a  class,  separate 
and  distinct  from  that  of  a  wholesale  dealer  and  importer,  in  which  latter 
the  defendant  places  himself. 
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It  is  also  urged  that  the  General  Assembly  is  witliout  power  to  impait 
to  the  City  Council  the  authority  to  levy  taxes  or  collect  licenses.  The 
coDstitution  enipoweiia  the  General  Assembly,  in  the  article  tdready 
quoted,  to  levy  and  enforce  taxes  and  licenses,  and  the  power  of  that 
body  to  create  municipal  corpomtions  and  delegate  to  them  the  author- 
ity to  impose  taxes,  is  univeraally  recognized.  An  eminent  writer, 
Cooley*s  Taxation,  51,  treating  of  the  general  proposition  that  a  Legis- 
lature can  not  delegate  its  powers,  says  :  "  One  clearly -defined  excep- 
tion to  the  genei*ul  rule  exists  in  the  case  of  municipal  corporations  in 
the  levy  and  collection  of  local  taxes.  Univoreal  custom,  which  tacitly 
or  expressly  has  b(*en  incorporated  in  the  State  constitutions,  has  made 
them  a  part  of  the  general  machinery  of  State  government,  and  in  their 
oase  the  State  does  little  beyond  prescribing  rules  of  limitation,  within 
which,  for  local  purposes,  the  power  to  tax  is  left  to  them,  with  authority 
subordinate  to  that  of  the  State  to  make  rules  for  its  regulation  and 
execution.*' 

The  Legislature  has  empowered  the  City  Council  (Acts  of  1870,  extra 
session,  pp.  35-^7,)  to  levy  taxes,  and  impose  a  litrnse  tax  upon  all  per- 
si:>n8  pursuing  any  trade,  profession,  or  calling,  and  in  pursuance  of  the 
authority  thus  conferred  the  tax  now  complained  of  wasunposed  by  the 
<ity  ordinance.  The  defendant  is  subject  to  the  burden  thus  legally 
placed  upon  him,  and  the  judgment  of  the  lower  court  relieving  him  of 
it  is  erroneous. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  the  plaintifif  now  have 
and  recover  of  the  defendant,  Julius  Kaufman,  two  hundied  and  fifty 
dollars,  with  five  per  cent  per  annum  interest  from  the  first  day  of 
March,  187G,  and  costs  of  both  courts  ;  that  the  injunction  sued  out  by 
plaintiff  is  perpetuated,  and  the  lien  and  privilege  of  plaintiff  upon  the 
property  of  the  defendant,  as  asserted  in  his  petition,  is  recognized  and 
ordered  to  be  enforced. 

No.  G549. 
Renshaw,  Cammack  &  Co.  vf.  Edwin  C.  Hkrbekt  kt  al. 

The  action  to  annul  a  mortKWO  given  by  a  debtor  in  favor  of  cno  of  his  creditors, 
on  the  eround  of  simulation  and  fraud,  is  Drescribod  by  one  year  from  the  dato 
of  the  mortfi:a;;c. 

A  PPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Eapides. 
Ix  Oi'sborn,  J. 

T.  C.  Manning,  for  plaintiffs  and  appellees. 

W.  F,  Blnckman,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.    Plaintiff  sues  to  enjoin  the  execution  of  two  judgments 
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against  defendant,  Herbert,  and  to  annul  and  revoke  said  judgraents 
and  mortgages  given  to  secure  the  debts  on  which  they  were  obtained, 
on  the  ground  of  simulation,  fraud,  and  injury  to  himself,  a  judgment 
creditor  of  defendant. 

The  prescription  of  one  year  is  pleaded  by  defendants. 

The  e\idence  does  not  sustain  the  charge  of  simulation.  It  appears 
that  the  notes  secured  by  the  mortgages,  and  which  were  the  baBia  of 
the  judgments  attacked,  were  given  in  lieu  of  pre-existing  notes  held  by 
the  mortgagees,  which  were  offered  in  evidence  and  most  of  which  boiv 
dates  anterior  to  that  upon  which  the  plaintiff  obtajned  hm  own  judg- 
ment against  the  defendant,  Herbert.  There  is  no  e%idence  to  contra- 
dict the  direct  proof  of  these  debts.  Indeed,  the  reality  of  the  debt  of 
defendant,  Pickens,  is  admitted  by  plmntiifs  counsel.  If  there  was  fraud 
which  rendered  the  contracts,  mortgages,  and  judgments  attacked  liable 
to  be  set  aside  at  the  suit  of  plaintiff,  it  was  to  secure  certain  creditors 
in  preference  to  others.  These  mortgages  had  been  given  more  than 
one  year  before  the  institution  of  this  suit  to  avoid  them,  wliich  was 
also  instituted  more  than  one  year  after  plaintiff  himself  obtained  judg- 
ment against  the  defendant,  Herbert,  the  common  debtor. 

The  plea  of  prescription  must  prevail  as  to  the  moiigages  sought  to 
b(»  avoided.    C.  C.  1987, 1994. 

Aft  to  the  judgments  to  enforce  the  mortgages,  it  would  follow  that  the 
plaintiff  can  not  complain,  and  th(»ir  avoidance  would  be  of  no  advan- 
t*ige  to  him.  Indeed,  it  is  difficult  to  see  how,  standing  by  themselves, 
junior  judgments  could  affect  injuriously  a  jtr'tor  judgment  creditor,  or 
confessing  them  could  be  considered  as  giving  an  unjust  |>reference  over 
one  who  had  already  obtained  his  judgm(»nt  more  than  twelve  months 
before. 

The  facts  of  the  case  sufficiently  justified  the  plaintiff's  action  to  make 
us  unwilling  to  award  damages. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  that  the  injimction  sued 
out  by  plaintiff  be  dissolved,  and  that  there  be  judgment  in  favor  of  the 
defendants  and  against  the  plaintiff,  with  costs  of  both  courts. 

The  Chief  Justice  recuses  himself,  having  been  of  counsel. 
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A.  D.  Douio("ouRT  vs.  Fran(;ois  Lacroix. 

Consequential  damaKes,  and  df^ma^rea  on  account  of  deprived  prospective  profits, 
based  on  the  opinions  of  witnesses,  will  not  be  allowed.    ('.  (\  2008, 

The  vendue  may  hold  the  vendor  in  damn^ei^  for  the  Intter's  refusal  to  carry  out  the 
sale,  for  whatever  loss  the  vendee  has  been  thereby  caused,  and  for  whote\^r  pro- 
fits he  has  bi'eu  thereby  deprived  of.    C.  ('.  art.  2589  to  2011. 
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The  measure  of  damnsBS  for  n  breach  of  contract  is  the  loss  arising  naturally  out 
of  such  breach:  or  such  as  is  reasonable  to  suppose  was  contemplated  by  the 
parties,  when  they  formed  the  contract,  as  would  naturally  flow  from  its  breach. 

A  PPEAL  from  the  Swond  District  Court,  parish  of  Orleans.    Tifisoty 

A  J. 

Charles  F.  ClaUxyinie,  for  plaintiff  and  appellant. 

IT,  0.  TH*n*'{p^e  for  defendant. 

Jho  opinion  of  the  court  was  delivered  by 

Manxixg,  C.  J.  The  plaintiff  sues  for  damages  for  non-fulflllmTmtof 
contract  of  sale  of  cert^iin  property  in  New  Orleans.  The  defendant  had 
l)ennitted  his  property  to  become  imperiled  by  the  accumulation  of 
arrears  of  taxes,  unpaid  for  several  years,  and  finally  arranged  with  the 
city  for  a  sale  of  several  portions  of  it,  which  were  duly  advc^rtised.  At 
this  sale  the  plaintiff  bought  an  improved  lot  for  three  thoTisand  two 
hundred  dollare,  comfjlied  with  the  terms  by  paying  on  the  spot  ten  per 
centum  of  the  bid  to  the  auctioneer,  and  received  the  proct'S  vci'hdl  of 
the  adjudication.  He  then  tendered  the  residue  of  the  cash  payment, 
which  was  bv  the  t^^rms  of  sale  one-half  of  the  bid,  and  demanded  his 
title.  Lticroix  never  gave  it  to  him,  nor  offered  or  attempted  to  give  it 
to  him.  Shortly  afterward  the  same  property  was  sold  at  the  instance 
<'f  a  creditor  of  Lacroix,  and  bought  by  that  creditor.  Plaintiff  then 
sued  for  two  thousand  dollars  damages,  and  the  return  of  three  hundred 
and  twenty  dollars,  the  sum  paid  by  him  at  the  adjudication. 

In  other  proceedings  by  rule,  the  notiiiy  was  compelled  to  return  this 
last  sum,  or  what  he  had  left  of  it,  which  he  did  after  judgment  to  tbat 
eflfect,  so  that  the  demand  for  damages  is  the  only  question  before  us. 
The  defense  is  that  he  could  not  make  a  title,  because  of  incumbranct»s 
upon  the  pro[)erty,  or  rather  this  defense  was  made  imder  tlu*  general 
denial. 

The  firet  material  question  for  consideration  is  the  nature  of  the  claim 
of  plaintiff,  for  if  the  object  of  his  demand  be  the  recoveiy  of  remote  or 
consequential  damages,  or  for  profits  which  might  have  been  made  had 
the  contract  been  completed,  we  should  reject  it.  Damages  for  supposed 
profits,  based  upon  the  speculative  oi)inions  of  witnesses,  will  not  be 
allowed.  Gobet  vs.  Municipality,  11  An.  300  ;  Minor  vs.  Steamer,  13  An. 
564 

Unquestionably,  a  part  of  his  demand  is  based  upon  the>  supposed  loss 
of  profits,  and  to  sustain  it  much  testimony  is  offered  to  show  that  he 
could  shortly  afterward  have  sold  the  property  for  an  increased  price, 
one  witness  declaring  that  five  thousand  dollare  could  have  been  ob- 
tained for  it.  Discarding  this  means  of  estimating  injur>*  alleged  to  hav(» 
been  sustained  by  him,  we  have  the  fact  in  proof  that  the  property  was 
actually  sold  a  few  weeks  after  the  a<ljudication  to  the  plaintiff  for  four 


288  SUPREME  COURT  OP  LOUISIANA, 

Dorioo4)urt  vs.  Lacroix. 

thousand  dollars,  and,  therefore,  eight  hujidred  dollars  will  be  the  meas- 
ure of  his  damages,  if  the  law  permits  him  to  rcvover  any. 

Our  Code  dei-lares  that  the  adjudiention  eonii)letes  the  sale,  and  the 
purchaser  bei'omes  the  owner  of  the  property  adjudged  (C.  C,  art  258G, 
new  No.  2G08),  and  tliat  in  every  eoutra^^'t  of  sale  there  is  a  correlative 
right  and  obligation,  fOr  as  the  vendor  may  hold  the  vendee  to  his  bid, 
and  make  him  responsible  for  tlie  difftuence  in  price  in  a  second  safe,  so 
the  vendee  may  hold  the  vendor  to  his  engagement,  and  make  liim 
responsible  in  damages  for  losses  he  may  sustain,  or  profits  he  may  lose. 
C.  C,  art.  2589  ct  seq.,  new  No.  2011. 

The  sale  wtis  instigated  by  Lacroix,  and  he  was  present  at  the  public 
ery  of  the  property  and  its  adjudication.  He  not  only  knew  the  mcuiii- 
b  ranees  upon  it,  but  the  Stale  was  male  under  an  agreement,  the  objwt 
of  which  was  to  relieve  his  whole  property  by  selling  enough  to  lift  these 
incumbrances.  The  purchaser  demanded  his  signature  to  the  deed,  aud 
it  was  for  him  to  object  to  receiving  the  title,  rather  than  for  the  vendor 
to  refuse  to  execute  it.  If  the  purchaser  chose  to  risk  the  defect  of  the 
title,  when  no  material  information  was  withheld  from  him  by  the  ven- 
dor, it  was  not  for  the  latter  to  eomi>lain,  and  he  certaiidy  can  not  mak»' 
it  a  ground  of  refusal  to  comply  with  his  contract  to  sell.  Reciprocal 
obligations  were  created  between  these  parties  by  the  sale.  The  plaiutiflf 
complied  with  all  that  were  assmned  by  liim,  and  all  that  the  law  im- 
posed on  him  by  r<»ason  of  his  bid.  The  defendant  did  nothing,  except 
to  entice  the  plaintiff  into  assuming  a  contract  which  he  nuide  no  effort 
to  perforin. 

The  Code  declares  in  gf^neral  terms  that  the  damages  duo  for  a  breach 
of  a  contract  are  the  amount  of  the  loss  the  vendee  has  sustained,  or 
the  profit  of  which  he  luis  been  deprived  (art.  1928,  new  No.  1934j,  aud 
a  recent  writer  on  this  subject  (Benjamin  on  Hales,  G65,)  thus  enunciates 
the  rule  as  well  settled,  quoting  the  words  of  a  leading  case:  "Where  two 
l)artie8  have  nuide  a  contract  which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably  be  considered, 
either  arising  naturally,  i  c,  according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  contemplation  of  both  parties,  at  the  time  th(*y 
made  the  contract,  as  the  probabh^  result  of  the  breach  of  it." 

We  think  the  sum  already  mentioned  by  us  tlie  proper  amount  of 
damages  in  tliis  case.  We  are  asked  to  include  in  it  twenty-four  dollare, 
jis  the  deficit  wliich  the  notary  failed  to  pay  over  under  the  rule,  that 
sum  having  been  consumed  in  paying  costs  and  commissions,  but  we  find 
no  warrant  in  the  record  for  that.  The  proof  seems  to  hive  been  omitted. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
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the  lower  court  is  avoided  and  reversed,  and  that  the  plaintilT  do  now 
have  and  recover  of  the  legal  representatives  of  Frauyois  Lacroix  the 
sum  of  eight  hundred  dollars,  with  five  per  centum  per  annum  interest 
from  June  4, 1874,  and  costs  of  both  courts. 


No.  G578. 
SrccEssioN  OF  Mrs.  E.  R.  Hardrsty.  -j^  »<»I 

62    106 
When  tlH' judtfuuMit  ap|u>nlod  from  doJ^s  not  condemn  tho  <lef'^ndaut  to  pay  any 

sDi'eirtc  sum,  tho  amount  of  tho  appoal  b  )nd  must  bo  fixod  by  tho  judgre  o  quo. 
If  thi'  real  amount  involvod  is  undor  flvo  hundred  dollars,  this  court  is  without 

juri:>dieti<>n. 

iPPEAL  from   the  Parish  Court  for  the  parish  of   East  Feliciana. 
ij/O/iX,  J. 

F,  D.  Brain f!  and  H".  (\  Floicin\  for  opposers. 

WeJge  &  ^I(X)re  and  W.  F.  KiTuau,  for  the  succession. 

The  opinion  of  the  court  was  deUvered  by 

DeBlaxc,  J.  Thf  I'ounsel  for  Mra.  Hardesly,  the  ai)pellee,  have  moved 
to  dismiss  the  appeal  in  this  c^so,  on  tlie  grounds: 

First — That  the  bond  is  insufficient  in  amount  for  a  suspensive  appeal, 
and  Wiis  not  filed  in  time. 

Seeoud— That  no  amount  was  fixed  by  the  judge  of  the  lower  court  in 
\m  order  of  appeal. 

This  appeal  is  taken  from  a  judgment  homologating  the  final  account 
of  an  executor.  The  judgment  does  not  condeimi  appellants  to  pay 
any  sum,  and  this  is  one  of  the  cliisses  of  cases  in  which  the  judge  can 
and  should  fix  the  amount  of  the  appeal  bond.  10  An.  ;U5;  20  An.  108; 
21  An.  43. 

The  judgment  appealed  from  wa«  signed  in  April,  1876.  The  day  on 
which  it  was  signed  does  not  appear.  A  motion  for  a  new  trial  was 
overruled  on  the  twenty-ninth  of  April,  187R,  and  the  appeal  V^ond  filed 
on  the  ninth  of  May,  within  Ic^gal  delay. 

The  third  ground  is  fatal  to  the  appeal.  The  judge  has  fixed  no 
amount  for  thc^  appeal  bond,  but  merely  granted  a  suspensive  appeal  on 
appellant's  giving  bond  in  amount  and  conditioned  according  to  law.  26 
An.  208. 

To  dismiss  this  appeal  there  is  an  additional  reason,  and,  though  our 
attention  was  not  called  to  it,  we  are  bound  to  notice  it. 

The  share  inherited  from  the  succession  of  Mrs.  E.  R.  Hardesty  by 
wh  of  the  appellants  is  ^1212  45,  and  by  both  ^2424  90. 

The  tableau  by  them  opposed  was  filed  on  the  twenty-eighth  of  Sep- 
tember, 1875,  and,  in  June  and  December,  1874,  they  had  each  received, 
and  so  acknowledged,  one  thousand  dollai*s,  and,  together,  two  thousand 
19 
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dollars.  The  balance  of  their  shares  in  said  succession  is,  at  most, 
$424  90,  to  each  ^212  45,  which  appellee  contends  and  shows  was  paid  to 
Franklin  Hardesty,  now  dead,  and  who,  at  the  time  the  paj-ment  was 
made,  represented  himself  and  acted  as  appellant's  attorney. 

Even  if  we  were  to  consider  that  the  aforesaid  balance  docs  not  con- 
stitute two  separate  and  distinct  claims,  and  that,  as  alleged  by  appel- 
lants, the  attorney  was  without  authority  to  receive  it,  still  the  real  an«l 
only  amount  involved  is  under  five  hundred  dollars,  and  this  court  is 
without  Jurisdiction,  ratio}ie  materke,  to  pass  upon  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  appeal  in  this 
oase  be  and  it  is  hereby  dismissed  at  appellant's  costs. 


DeBlanc,  J.  It  is  settled,  as  cont'-nded  by  opponents,  tliat  when  tho 
creditors  of  a  succession  are  litigating  their  rights  contradictorily  witli 
each  other,  and  the  value  of  the  succession  exceeds  five  hundred  dollars, 
an  appeal  lies  to  the  Supreme  Court,  though  the  claim  of  each  creditor 
may  not  amoimt  to  that  sum;  but  does  an  appeal  Ho  for  the  solo  reason 
that  an  opposition  is  made  to  an  administrator's  accoimt,  though  the 
pleadings  and  evidence  show  that  the  claim  urged  is  utterly  foreign  t<> 
the  succession  ?    Assuredly  not. 

In  this  case  the  only  contest  is  in  regard  to  the  payment  made  by  the 
executor  to  one  Franklin  Hardesty,  an  attomey-at-law,  representing  him- 
self as  the  counsel  and  agent  of  the  opponents,  and  whose  authority  h 
not  denied  under  oath  in  the  pleadings  filed.  The  amount  thus  daimeil 
by  opposition  is  8212  45,  alleged  to  be  still  due  to  each  of  the  appellants- 
If  so,  by  whom  is  it  due  ?  Is  it  not  by  either  the  executor,  if  he  paid  to 
one  ha\ing  no  authority  to  receive,  or  by  Franklin  Hardesty's  estate,  if 
he  had  authority  to  receive  and  failed  to  account  ? 

The  opponents  do  not  dispute  the  correctness  of  the  active  or  passive 
man,  but  only  ask  that  the  balance  of  any  shares  to  which  may  be  en- 
titled the  representative  of  Franklin  Hardesty  be  reduced  by  the  amount 
then  received  by  him  in  his  alleged  capacity  as  their  agent  and  counsel 
We  refrain  from  expressing  an  opinion  on  this  point,  and,  inasmuch  as 
appellants  conceive  that  our  court  can  entertam  jurisdiction  of  this  mat- 
ter, we  will  restrict  our  decree  of  dismissal  to  the  other  ground  upon 
which  it  is  based,  and  reserve  for  future  adjudication  the  question  of 
jurisdiction  passed  upon  by  us  with  a  view  of  restoring  this  controversy 
to  what  we  considered  as  its  legitimate  channel 

It  is  therefore  ordered  that,  with  the  reservation  made,  the  decree  dis- 
missing the  appeal  in  this  case  be  and  it  is  hereby  re-afflrmed 
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John  Osborn  vs.  Michael  Segras.  -— ^ 

A  mortgage  given  to  secure  a  real  debt,  on  which  a  judgment  has  been  given,  will  be 
maintained,  although  it  appear  that  the  judgment,  for  want  of  jurisdiction  in 
the  court,  is  void. 

The  judge  of  a  court  who  has  rendered  a  judgment  which  is  null  and  void,  can  not. 
as  creditor  of  one  of  the  parties,  avail  himself  of  the  nullity. 

APPEAL  from  tho  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Da'ufre,  J.,  Parish  Judge,  acting  for  the  District  Judge,  recused. 

K  J.  Bowmariy  for  plaintiff  and  appellant. 

jK.  a.  Hunter,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  On  the  seventeenth  of  May,  1869,  judgment  was  rendered 
in  the  district  court  of  Rapides  parish  in  favor  of  Sampson  against  Mal- 
vina  Goss,  on  her  confession  and  waiver  of  domicile,  her  residence  being 
at  the  city  of  New  Orleans.  This  judgment  wa=i  recorded  on  the  twen- 
ty-ninth of  March,  1870,  in  a  separate  judgment  book,  which  it  seems 
the  recorder  of  Rapides  continued  to  use,  notwithstanding  the  require- 
ment of  the  act  of  1869,  No.  95,  section  nine,  that  all  mortgages  shall  be 
recorded  in  the  same  books  or  series  of  books.  It  was  recorded  as  a 
judicial  mortgage  in  the  mortgage  book  on  the  first  of  July,  1874. 

On  the  eighteenth  of  September,  1874,  Malvina  Goss,  by  notarial  act, 
acknowledged  that  she  was  indebted  to  Michael  Segras,  "the  legal 
holder,  owner,  and  transferee,"  in  the  amoimt  for  which  this  judgment 
was  rendered,  and  to  secure  the  payment  she  specially  mortgaged  to 
him  a  lot  in  the  upper  suburbs  of  Alexandria.  This  act  was  recorded  in 
the  book  of  mortgages  on  the  seventeenth  of  January,  1875. 

John  Osborn  recovered  judgment  against  Malvina  Goss  in  the  Sixth 
District  Court  for  the  parish  of  Orleans  on  the  twelfth  of  April,  1873, 
which  was  recorded  on  the  thirty-first  of  May,  1873,  in  the  same  sepa- 
rate judgment  book,  and,  on  the  twenty-seventh  of  July,  1875,  it  was 
recorded  as  a  judicial  mortgage  in  the  mortgage  book  in  the  office  of 
the  parish  recorder  of  Rapides. 

Execution  issued  on  this  judgment,  under  which  the  sheriff  seized, 
and,  on  the  sixth  of  November,  1875,  offered  for  sale  the  lot  specially 
mortgaged  to  Segras.  Before  the  day  of  sale  Segras  filed  a  third  op- 
position, setting  up  his  mortgage  and  asserting  his  right  to  be  paid  by 
preference  out  of  the  proceeds  of  the  sale  about  to  be  made.  Osborn 
bid  more  than  two-thirds  of  the  appraisement,  but  the  sheriff  refused 
to  adjudicate  the  property,  because  of  this  opposition,  and  because  the 
amount  bid  was  not  sufficient  to  discharge  the  mortgage  in  favor  of 
Segras. 

Osborn  answered  this  third  opposition;  and  he  alleged  the  nullity  of 
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the  special  mortgage  on  the  ground  that  the  judgment  which  it  was 
given  to  secure  was  void  for  want  of  jurisdiction  raiione  pei^Aonxe.  He 
iilso  charged  tliat  the  recorder  had  intei7)olated  the  words,  '^and  knott'u  as 
part  of  lot  four,  S(2iutre  twenty-two,^'  which  were  omitted  in  recording  this 
mortgage,  and  that  ttiis  interpolation  by  interlining  was  after  Osbom^s 
judgment  was  recorded;  that  is,  after  the  twenty-seventh  of  July,  1875. 

Osboni  also  took  a  rule  on  the  sheriff  to  compel  him  to  make  the  ad- 
judication and  to  convey  the  property  to  him  in  accordance  with  his  bid; 
and  he  took  a  rule  on  Segras  and  the  recorder  to  show  cause  why  the 
alleged  interpolation  should  not  be  erased. 

The  sheriff  answered  that  ho  could  not  make  the  adjudication,  be- 
cause the  amount  bid  was  not  sufficient  to  discharge  the  senior  special 
mortgage  in  favor  of  Segras,  and  he  acted  and  relied  upon  aiti<*les  (383 
and  684  of  the  Code  of  Tractice. 

The  recorder  and  S<*gra3  answered  sejiarately,  but  to  the  same  effect, 
substantially,  that  the  mortgage  was  filed  for  record  in  the  office  of  the 
recorder  on  the  seventeenth  of  January,  1875;  that  in  copying  into  the 
mortgage  book  the  recorder  inadvertently  omitted 'the  words  of  descrip- 
tion as  stated,  and  when  he  discovered  the  omission  he  corrected  the 
record  by  interlining  tliesc  words  as  they  were  in  the  origin*il;  and  they 
also  pleaded  that  the  mortgage  took  effect  from  the  date  of  filing  in  tlie 
office  for  ret'ord. 

Tlie  case  was  tried  on  these  pleadings.  The  proof  satisfied  the  judge 
that  the  alleged  interpolation  was  made  befon*  the  recording  of  Osborn's 
judgment,  and  that  it  was  properly  made  to  correct  a  mere  clerical 
error  and  omission.  He  accordingly  dismissed  the  rules,  and  Osborn 
appealed.  The  appeal  was  dismissed  on  the  ground  that  the  appraised 
value  of  the  lot  in  controversy  was  not  sufficient  to  give  this  court  jnii*^- 
diction;  and  this  suit  was  brought  immediately  after  the  aj^peal  was 
dismissed. 

The  petition  sets  up  the  same  grounds  taken  by  plaintiff  in  the  two 
rules  just  mentioned:  the  nullity  of  the  judgment  of  the  district  court 
of  Rapides  against  Malvina  Goss,  because  her  domicile  was  at  the  city 
of  New  Orleans;  the  consequent  nullity  of  the. mortgage  in  favor  of 
Segras,  and  the  fraudulent  interlineation  of  the  words  omitted  in  re- 
cording the  mortgage,  without  which  there  would  have  been  no  descrip- 
tion of  the  property  mortgaged. 

The  petition  also  charges  that  this  mortgage  was  given  by  Goss  o» 
the  eve  of  her  marriage  with  Segras,  for  the  purpose  of  shielding  her 
property  against  the  pureuit  of  petitioner  and  preventing  his  collecting 
his  judgment. 

The  prayer  is  that  the  judgment  in  favor  of  Sampson  against  Goss, 
*'now  owned  by  said  Segras  as  transferee,"  be  declared  an  absolute 
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niillity;  that  the  special  mortgage  given  to  secure  its  pajTiient  be  also 
declared  a  nullity,  and  that  petitioner's  judicial  mortgage  be  declared 
superior  to  said  pretended  moitgage. 

Defendant  pleaded  the  exception  res  adjudicata,  and  he  introduced  the 
record  and  proceedings  in  Osborn  vs.  Goss  in  support  of  his  plea.  The 
exception  was  maintained  and  the  suit  dismissed,  and  Osborn  appealed. 

All  that  is  set  up  in  this  petition  touching  the  nullity  of  the  judgment 
and  of  the  mortgage  and  the  interpolation  of  the  words  omitted  in  re- 
cording the  mortgage  was  passed  upon  finally  in  the  judgment  on  the 
rules  in  Osborn  vs.  Goss,  and  that  judgment  not  only  declared  the  mort- 
gage in  favor  of  Segras  to  be  valid,  but  that  it  had  been  so  recorded  as 
to  give  it  superiority  of  rank  and  privilege  over  the  judicial  mortgage 
of  Osborn.  We  have  no  authority  to  disregard  that  judgment  or  to 
open  the  questions  which  it  settled  and  determined. 

We  may  add  that  the  nullity  of  the  judgment  for  want  of  jurisdiction 
would  by  no  means  involve  the  nullity  of  the  mortgage  given  to  secure 
the  debt  for  which  that  judgment  was  rendered.  It  has  not  been  sug- 
gesfed  that  Mah'ina  Goss  did  not  actually  owe  Sampson  the  amoimt  foi- 
which  the  judgment  was  rendered,  and  this  indebtedness  was  ample 
considemtion  for  the  moitgage  without  regard  to  the  judgment. 

Counsel  for  appellant  says  in  his  brief  that  there  is  sufficient  evi- 
dence in  the  record  to  enable  this  court  to  decide  the  case  upon  the 
merits,  and  he  expresses  the  hope  that  we  will  end  this  litigation.  Wo 
infer  from  this  that  he  attaches  no  importance  to  the  only  new  matter 
set  up  in  this  suit,  the  alleged  object  of  Goss  in  giving  the  mortgage  in 
favor  of  Segras  to  shield  her  property  from  the  pursuit  of  plaintiff.  As 
the  case  was  tried  on  the  exception  there  was  no  opportunity  for  offering 
proof  of  this  allegation,  and  if  we  deemed  it  material  we  would  remand 
the  cause.  But  in  the  view  we  take  of  the  case  this  allegation,  if  proven, 
would  not  influence  our  judgment,  and  we  eliminate  it  as  of  no  value  or 
significance. 

We  think  the  plaintiff  is  concluded  on  all  the  real  detrrmining  points 
by  the  judgment  on  the  rules  in  Osborn  vs.  Goss;  but  if  there  could  be 
any  doubt  on  that  subject  there  are  facts  disclosed  by  the  record  which 
we  can  not  ignore  or  pass  tinh  i^llentio,  which  were  not  noticed  by  counsel 
on  either  side,  and  whicli  we  consider  fatal  to  the  pretensions  of  the 
plaintiff. 

John  Osborn,  the  plaintiff,  was  judge  of  the  district  court,  of  Rapides, 
and  he  rendered  and  signed  tlie  judgment  in  favor  of  Sampson  vs.  Goss. 
The  petition  in  that  cas?  stated  that  defendant  resided  at  the  city  of 
Ifew  Orleans,  and  she  expressly  waived  domicile  in  her  confession  of 
judgment.  The  most  casual  reading  of  the  pleadings  would  have  ex- 
posed to  the  judge  his  utter  want  of  jurisdiction,  and  the  absolute 
nullity  of  the  judgment  which  he  rendered  and  signed. 
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In  Jones  vs.  Morgan,  6  An.  631,  plaintiff  had  been  judge  of  one  of  the 
district  courts,  and  he  had  rendered  a  judgment  separating  Moigan  and 
his  wife  in  property  and  dissolving  the  community  between  them.  This 
judgment  was  manifestly  collusive,  a  fraud  upon  creditors,  and  was  ren- 
dered at  the  request  of  the  parties  upon  no  other  evidence  than  their 
acknowledgments  in  open  court.  It  was  a  voluntary  separation  of 
property  by  the  mere  agreement  of  the  parties,  which  the  law  declares 
to  be  null  "  both  as  respects  third  persons  and  the  husband  and  wife  be- 
tween themselves."    C.  C.  2427  (2401). 

Plaintiff  was  a  creditor  of  Morgan  and  of  his  succession,  and  he 
brought  suit  against  the  widow  and  heirs  to  subject  the  property  in  the 
hands  of  the  widow  to  the  payment  of  his  debts.  He  based  hia  right 
on  the  nullity  of  the  judgment  of  separation  which  he  had  rendered 
while  he  was  judge,  and  which  he  alleged  was  collusive  and  fraudulent 
There  was  no  element  of  nullity  wanting;  but  this  court  said  other  per- 
sons might  avail  themselves  of  the  nullity,  but  the  judge  who  rendei:ed 
the  judgment  could  not,  and  whatever  might  be  its  effecrt  as  to  others  it 
was  conclusive  as  to  him. 

The  judge  is  bound  by  his  oath  of  office,  by  his  solemn  obligations  and 
duty  to  the  public,  to  administer  the  law,  and  he  is  actively  violating  his 
duty  when  he  takes  cognizance  of  a  cause  and  renders  judgment 
without  jurisdiction  as  well  of  the  parties  as  of  the  subject  matter  in 
controversy.  He  may  do  no  harm  to  the  defendant  who  confesses  judg- 
ment, but  it  is  certainly  deluding  the  plaintiff  to  render  a  judgment  in 
his  favor  which  is  a  mere  nullity  and  which  can  not  be  enforced.  Judg- 
ments import  absolute  verity;  they  are  accepted  as  truth  itself,  and  the 
judge  who  renders  a  judgment  gives  all  the  assurance  which  attaches  to 
his  official  character,  of  his  authority  and  jurisdiction  in  the  cause,  of 
the  truth  of  the  hypothesis  of  fact  upon  which  the  judgment  is  based,, 
and  of  his  faithful  application  of  the  law  to  the  facts.  We  can  not  per- 
mit a  party  to  invoke  for  his  pei-sonal  pecuniaiy  benefit  and  advantage 
the  nullity  of  a  judgment  rendered  by  him  in  his  public  official  capacity; 
and  he  must  be  held  to  all  the  effects  and  consequences  of  that  judg- 
ment precisely  as  if  there  were  no  cause  of  nullity  alleged  or  existing. 

The  conventional  mortgage  of  the  eighteenth  of  September,  1874,  did 
not  place  the  property  of  Malvina  Goss  more  effectually  beyond  the 
reach  of  plaintiff's  judicial  mortgage  than  the  recording  on  the  first  of  July, 
1874,  of  the  judgment  rendered  by  plaintiff  had  already  done  six  months, 
before  the  conventional  mortgage  was  recorded.  Plaintiff  can  no  more 
deny  or  controvert  the  legal  effect  of  the  recording  of  that  judgment 
than  he  can  attack  the  judgment  itself  by  alleging  his  want  of  jurisdic- 
tion and  consequent  violation  of  his  official  duty.  The  judgment  may 
be  absolutely  void,  and  the  recording  of  it  without  effect  as  to  all  other 
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persons,  but  the  judge  who  rendered  it  stands  pledged  to  its  legality 
and  validity,  and  ho  can  not  be  heard  to  say  that  it  is  not  valid  or  to 
(|uesiion  its  effect  when  recorded  as  a  judicial  mortgage  so  far  as  his 
personal  lights  and  interests  are  concerned.  The  effect,  as  to  him,  is 
that  the  judicial  mortgage  resulting  from  the  recording  of  this  judgment 
•'itranks  the  judicial  mortgage  under  which  he  claims,  and  that  it  gives 
to  Michael  Bcgras  a  priority  and  preference  over  him  without  regard  to 
the  conventional  mortgage  to  which  the  same  effect  was  given  by  the 
judgment  on  the  rules  in  Osborn  vs.  Goss. 

We  think  the  judgment  appealed  from  does  justice  between  the  par- 
ties, and  it  is  therefore  aflflrmed  with  costs. 


No.  6006. 
A.  L.  SlaWson  vs.  Robert  J.  Keel, 

The  surety  on  ii  bond,  by  virtue  of  which  a  sheriff  releases  money,  or  other  property, 
under  attachment  in  his  hands,  is  liable  on  the  bond. 

iPPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Sauciei^ 
J. 

Samuel  P.  Blanc,  for  plaintiff  and  appellant 

Henry  B.  Kelhj,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  upon  a  bond,  to  wliieh  the  dc^fondant  is 
burety,  executed  by  W.  E.  Hunt,  to  obtain  the  possession  of  certain 
moneys  in  the  hands  of  the  sheriff,  the  proceeds  of  the  sale  of  property 
which  had  been  attached,  the  ownerehip  of  which  was  in  dispute. 

The  plaintiff  owned  and  possessed  nineteen  mules.  In  1871,  Hunt,  a 
resident  of  Kentucky,  attached  them  as  the  property  of  one  O'Brien,  his 
tlebtor.  Slawson  intervened  in  that  suit,  and  sought  in  vain  to  effect  a 
n'U«se  of  his  property.  Failing  in  this,  and  to  save  the  expense  of 
keeping  the  mules,  a  sale  was  consented  to,  the  proceeds  to  be  paid  over 
to  the  sheriff,  and  to  remain  in  his  hands  in  lieu  of  the  mules  until  a 
final  adjudication  of  the  rights  of  all  the  parties.  The  sale  was  to  be  made 
by  Montgomery,  a  public  auctioneer.  After  the  sale,  Hunt  applied  to  the 
sheriff  for  delivery  of  the  proceeds  to  him,  and  obtained  them,  at  which 
time  the  bond  in  question  was  executed. 

The  following  answers  were  made  by  the  defendant  on  cross-examina- 
tion : 

Question.  "  Did  you  not  know  that  he  intended  to  g(?t  the  money  from 
the  sheriff  by  giving  this  bond  ?" 

Answw.    "  I  thought,  as  a  lawyer,  that  the  sheriff  should  not  have 
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taken  the  bond.    If  I  had  been  the  lawyer  of  the  sheriff,  I  woidd  have 
advised  him  not  to  take  any  such  bond." 

Question.  "  Did  you  not  know  that  he  was  taking  that  bond  to  the 
sheriff  for  the  purpose  of  getting  this  money  ?" 

Answer.  "  I  did  not  think  it  would  be  accepted,  but  I  thought  it  was 
for  that  purpose." 

Question.  "  Answer  me  this  question :  Did  you  not  know  that  Mr. 
W'ooldridge  intended  to  get  tlie  money  out  of  the  sheriffs  liandsby 
virtue  of  that  bond?" 

Answer.    '*  Yes,  I  presumed  that  was  the  fact." 

Upon  the  trial  of  Hunt's  suit  against  O'Brien,  in  which  plaintiff  was  an 
intervenor,  the  title  of  the  latter  to  the  property  was  maintained.  Calling 
on  the  sheriff  for  the  money,  he  was  presented  with  the  bond,  duly  as- 
signed to  him.  The  principal  was  not  to  be  found  ;  the  property  was 
gone ;  the  money  was  gone.    N<^thing  remained  but  the  bond. 

The  defense  is  that  the  instrument  sued  on  was  executed  in  a  judicial 
proceeding,  and  is  invalid,  because  not  authorized  by  law ;  that  the 
plaintiff  in  an  attiichment  suit  is  not  permitted  legally  to  withdraw  from 
the  hands  of  the  sheriff  the  attiiched  property,  and  that  neither  pLaintiff 
nor  defendant  can  withdraw  the  proceeds  of  the  sale  of  attached  prop- 
ertv  from  that  officer's  hands. 

The  equity  of  the  case  is  so  strongly  with  the  plaintiff  that  his  recovery 
can  be  prevented  only  by  the  inexorable  prohibition  of  tlie  law,  and  if 
this  is  a  judicial  bond,  possessing  the  qualities  and  attributes  of  that 
species  of  obligation,  and  none  other,  tlie  plaintiff  is  barred  by  the  want 
of  authority  of  the  sheriff,  as  slieriff,  to  take  it. 

Divest  the  case  of  the  feature  that  it  was  the  sheriff  who  took  tlip 
bond.  A  party  sues  his  debtor,  and  atta .-hes  property  tliat  he  chooses 
to  allege  belongs  to  that  debtor.  The  real  owner  intervenes,  and  claims 
it.  There  is  but  one  of  the  throe  that  can  olitain  a  release  of  the  prop- 
ei*ty  on  bond,  and  he  is  indifferent  what  becomes  of  that  which  is  not  liis. 
To  keep  the  property  in  the  custody  of  the  law  woidd  consume  it.  To 
prevent  this,  the  two  who  can  not  bond  it  judicially  agree  by.  a  conven- 
tion between  themselves  that  the  property  shall  bo  sold,  and  the  pro- 
ceeds be  paid  over  to  a  third  person,  mutually  agreeable  to  them.  Tbis 
third  person  receives  the  pioceeds  of  sale,  and  lends  it  out,  or  delivers  it 
to  one  of  the  claimants,  upon  the  execution  of  i  n  obligation  to  pay  it  to 
the  other,  if  he  should  be  determine  I  to  be  the  owner  of  the  property 
sold,  or  to  pay  it  back  to  him,  in  order  that  he  may  pay  it  to  the  owner. 
Can  there  be  any  doubt  that  a  recovery  vnn  be  had  upon  such  a  bcndV 
And  if  this  be  so,  in  what  respect  is  tlie  liability  changed  when  it  ball- 
pens that  the  third  pei-son.  thus  selected  by  the  parties,  is  an  offictrof 
the  c^urt  before  vrhich  the  litigation  is  pending? 
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The  surety  to  the  bond  admits  that  he  knew  its  object  was  to  enable 
one  of  the  parties  to  get  possession  of  the  money.  He  signcnl  it  in  the 
belief  that  the  party  principal  would  get  the  money,  unless  the  person 
who  held  it  was  recalcitrant,  and  if  he  did  get  it,  that  himself  would  not 
be  bound  to  replace  it.    We  think  otherwise. 

We  must  not  be  understood  as  contravening  or  modifying  the  doctrine 
that  where  a  judicial  bond  is  taken  by  a  public  officer  without  authority 
of  hw,  the  bond  itself  is  a  nullity,  and  binds  no  party  to  it.  But  tht» 
obligation  sued  on  is,  under  the  special  circumstances  ot  this  case,  an 
express  convention  between  the  plaintiff  and  intervenor  in  the  original 
suit,  hanng  for  its  object  the  provision  of  a  mode  of  preventing  the 
destruction  of  the  property,  outside  of  the  special  means  furnished  by 
any  specific  directions  of  the  Codes,  and  in  that  respect  it  is  an  obliga- 
tion that  we  can  legally  enforce. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  annulled,  avoided,  and  reversed,  and  that  plaintiff  have 
and  recover  of  the  defendant  32461,  with  five  per  centum  per  annum  in- 
terest from  the  eighth  day  of  June,  1873,  and  costs  of  both  courts. 


No.  6607. 
Union  Insurance  Company  vs.  Mrs.  Delphine  Benit.     . 

An  in'..».'*lt>?utory  dt^-rtr  dlssolvln*?  an  injunction  on  bond,  may  b.*  app^'uled  from. 

iPPEAL  from  the  Sixth  District  C  nirt,  parish  of  Orleans.     Sancirr, 
J. 
Henry  Ch'wpclla,  for  plain tiiT  and  appellee. 
Fra  nJi  D.  ( 7i  rci  hn  i ,  for  def  en  dan  t. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Ec.AN,  J.  This  appeal  is  from  an  interlocutory  order  dissf  Iviiig,  upon 
bond,  under  article  307,  Code  of  Practice,  an  injunction  sued  out  by  Vic- 
tor Bonit,  third  opponent  and  intervenor,  ta  prevent  the  exe  jution  of  an 
order  of  seizure  and  sal(*  as  the  property  of  another  of  certain  real  es- 
tatf^  in  the  parish  of  Orleans  the  ownership  of  which  is  claimed  by 
him. 

The  rase  la  not  bt'forr  us  0)i  Us  meyds,  and  ic(^  ca)i  not  in  this  proceeO- 
in(jpass  upon  the  sufficiency  or  insufficiency  of  the  title  set  up,  or  any  other 
matter  affecting  the  merits.  The  only  inquiry  is  as  to  tiie  correctness 
of  the  order  of  dissolution  on  bond  obtained  by  the  plaintiff  in  the 
seiziUT.    The  effect  of  the  dissolution  was  to  allow  the  sale  to  proceed. 
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This  was  clearly  iri'egular,  and  such  irreparable  injury  as  to  entitle  the 
party  complaining  to  appeal.    C.  P.  566. 

The  motion  to  dismiss  the  appeal  must  be  ovemded.  The  dissolutioo 
on  bond  is  not  permissible  in  such  cases. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  interlocutory 
order  appealed  from  be  annulled,  avoided,  and  revei'sed,  and  the  injunc- 
tion reinstated  at  the  cost  of  the  seizing  creditor,  the  Union  Insurance 
Company  of  New  Orleans,  and  that  said  appellee  likewise  pay  the  cost* 
of  appeal. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  For  the  reasons  given  in  the  opinion  delivered  on  the 
motion  to  dismiss  the  appeal  — 

It  is  ordered,  adjudged,  and  decreed  that  the  interlocutory  order  ap- 
pealed from  be  and  it  is  hereby  annulled,  avoided,  and  i-eversed,  the  dis- 
solved injunction  reinstated,  and  that  the  Union  Insurance  Company  of 
New  Orleans  pay  costs  in  both  courts. 


No.  5170. 

^9  288'  Turner,  Wil.son  &  Co.  vs.  W.  W.  McMain  et  al. 

IM  2771 

L?gal  citation  upon  one  of  several  solidary  debtors  interrupts  prescription  as  to  all. 
The  interruption  of  prescription  by  a  suit,  works  a  suspension  of  prescription,  as 

to  every  one  affected  by  the  interruption,  during;  the  pendency  of  the  suit. 
Mere  inaction  on  the  part  of  a  plaintiff,  does  not  amount  to  an  abandonment  of  his 
suit. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans,  Lynch, 
J. 

E,  K.  Waah'mgtoHytor  plaintiffs  and  appellants. 

Bandolpliy  Singleton  &  Browne,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Howell,  J.  In  May,  1855,  plaintifBs  instituted  this  suit  on  a  note  for 
.S5315  53  against  the  makers,  W.  W.  McMain,  F.  Vose,  and  Mrs.  K  C 
Friei'son.  Citation  was  served  on  McMain  only.  The  case  was  sub- 
mitted to  the  judge  in  May,  1857,  who  ordered  it  to  "be  put  back  for 
further  proceedings."  In  1873  it  was  again  put  on  the  issue  docket,  Mr. 
and  Mrs.  f  rierson  cited,  default  taken  as  to  McMain,  prescription  filed 
by  Mrs.  Frierson,  other  proceedings  had,  and  judgment  rendered  con- 
demnmg  McMain  to  pay  the  amount  of  the  note  and  interest,  and  main- 
tiiining  the  prescription  pleaded  by  Mrs.  Frierson,  and  from  the  latter 
part  of  the  decree  plaintiffe  appealed. 


r^ 
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It  is  contended  on  their  behalf  that  citation  on  McMain,  one  of  the 
obligors  in  solido,  was  a  coiitbmous  interruption  of  prescription  as  to  his 
I'o-obligors. 

Article  3552  of  the  Revised  Civil  Code  provides  that  "  a  citation  served 
upon  a  debtor  in  solklo,  or  his  acknowledgement  of  the  debt,  interrupts 
the  prescription  with  regard  to  all  others,  and  even  their  heirs." 

This  only  declares  the  interruption  of  prescription  as  to  co-debtors. 
Interruption  and  suspension  are  different,  and  the  Code,  in  treating  of 
the  suspension  of  prescription,  does  not  include  the  service  of  citation  as 
one  of  the  causes  with  regard  to  co-debtors.  As  to  those  who  are  not  in 
t'ourt,  the  citation  operates  only  as  an  interruption  of  the  prescription 
which  begins  again  to  run. 

This  is  supported  by  the  fact  that  the  law  gives  the  same  effect  to  both 
the  service  of  citation  and  the  acknowledgment  of  the  debt.  It  has 
never  been  contended  that  an  acknowledgment  is  a  continuous  interrup- 
tion or  a  suspension  of  prescription. 

We  think  the  court  a  qua  did  not  err  in  sustaining  the  plea. 

Judgment  affirmed. 


On  Beheabing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  note  in  suit  is  a  solidary  obligation.  Shortly 
after  its  maturity  suit  was  instituted  against  all  parties,  but  citation  was 
served  only  upon  McMain,  and  W.  J,  Frierson,  the  husband  of  one  of 
the  obligors.  Mrs.  Frierson  was  cited  December  1, 1873,  and  pleads  pre- 
scription. This  last  service  was  nearly  nineteen  years  after  the  maturity 
of  the  note. 

The  citation  of  one  of  the  solidary  debtors  in  1855  interrupted  pre- 
scription as  to  all  the  others.  The  liability  of  Mrs.  Frierson  will  depend 
upon  the  question  whether  that  interruption  lasted  during  the  continu- 
ance of  the  suit.  The  suit  was  never  discontinued  or  dismissed,  and 
ended  by  a  final  judgment  upon  the  pleadings  and  process,  as  they  were 
filed  from  time  to  time. 

The  counsel  for  the  defendant  relies  on  the  declaration  of  the  Code 
that  if  the  plaintiff  abandons  or  discontinues  his  demand  the  interrup- 
tion shall  be  considered  as  having  never  happened  (Civil  Code,  article 
H485,  new  No,  3519),  and,  while  admitting  that  frequent  decisions  of  this 
court  have  required  that  the  abandonment  must  be  active,  he  insists  that 
the  conduct  of  the  plaintiff  in  not  calling  his  suit  for  trial  from  1857, 
when  a  hearing  was  had  and  no  decision  made,  to  1873,  when  his  client 
was  first  cited,  constitutes  such  an  abandonment  as  the  Code  has  in  view. 
In  other  words,  that  the  inaction  of  the  plaintiff  is  equivalent  to  an 
abandonment. 
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He  also  contends  that  the  interruption  of  prescription  consequent 
upon  a  citation,  is  the  same  as  that  produced  by  an  acknowledgment  of 
the  debt,  and  that  in  both  cases  prescription  begins  to  run  again  imme- 
diately (Civil  Code,  article  3517,  new  No.  3552),  while  his  adversary  insists 
that  when  the  Code  says  a  suit  against  one  of  the  solidary  debtors  in- 
terrupts prescription  with  regard  to  all  {idem.,  article  2092,  new  No. 
2097),  it  means  that  the  interruption  lasts  as  long  as  there  is  a  suit. 

The  distinction  between  an  interruption  and  a  suspension  of  prescrip- 
tion is  clearly  defined,  and  need  not  here  be  elaborated,  since  it  does  not 
enter  into  this  case.  Our  inquiry  is  of  the  nature,  extent,  and  duration 
of  the  interruption  produced  by  a  suit.  Marcadc,  treating  of  the  inter- 
ruption thus  resulting,  says: 

"Et  d^abord  une  demande  en  justice,  I'article  ne  parle,  il  est  vrai,  que 
d'une  citation  en  justice,  ce  qui  pourrait  faire  croire  que  Teffet  intemiptif 
n'est  attribui?  qu'a  la  demande  formee  par  exploit  introductif  d'instance; 
mais  la  raison'dit,  et  tout  le  monde  le  reconnait  aujourd'hui,  que  toutt^ 
demande  en  justice,  qu'elle  soit  formee  par  une  citation  ou  autrement. 
interrompt  la  prescription.  *  *  *  Ce  n'est  pas  seulement  pour 
le  temps  anterieur  a  la  demande,  que  cette  demande  interrompt  la  prc- 
6crii)tion,  c'est  aussi,  comme  nous  Tavons  deja  dit  en  nos  ob8er\'ation8  pre- 
liminaires  sur  ce  chapitre,  pour  tout  le  temps  quo  durera  Tinstaxice ;  en 
sorte  qu*une  prescription  nouvelle  ne  pourra  pas  recomraencer  contre  le 
•  demandeur  avant  le  jour  ou  sera  rendu  le  jugement  par  lequel  cette  in- 
stance se  terminera.  S'il  en  cut  ete  autrement,  si  la  demande,  en  effajant 
le  temps  qui  s'est  ecoule  avant  elle,  eilt  laissee  la  prescription  nouvelle  re- 
commencer  a  I'instant  meme,  il  s'en  serait  sui^i  ce  resultat  absurde,  que 
toutes  les  fois  que  le  proces  aurait  dure  pendant  un  temps  plus  long  que 
le  delai  do  la  prescription  appUcable  a  Tespece,  le  droit  du  demandeur 
aurait  ete  aneanti  par  la  prescription  nouvelle  avant  que  le  jugement  fut 
prononce.  *        *        *        C'est  done  une  profonde  heresie  que  celle 

qui  donne  a  la  demande  juuiciaire  Teffet  d'aneantir  la  prescription  ante- 
rieure  en  laissantcommencerdesle  meme  jour  une  prescription  nouvelle." 
Traite  de  la  Prescription,  p.  121 

Marcade  answere  the  question  which  the  defendant's  counsel  addresses 
to  us,  whether  the  plaintiffs  remaining  quiet  for  a  very  long  period  shall 
not  be  legally  construed  as  an  abandonment  of  his  suit:  "  L'interruption 
dure  tant  que  dure  le  proces,  fut  il  de  quarante  ans,  ciuquante  ans,  et 
plus ;"  and  Troplong  is  equally  explicit :  "  Du  reste,  tant  que  le  proott* 
se  poursuit,  il  n'y  a  pas  de  prescription  possible ;  I'action  durat-elle 
trente,  quarante,  et  cinquante  ans.'*    De  la  Prescription,  p.  298. 

We  must  then  inquire  if  the  doctrine  of  this  court  has  been  in  accord 
with  that  announced  by  the  French  commentators.  The  earliest  doctrine 
was  in  1811,  Riviere  vs.  Spenc€»r,  2  Martin,  83,  when  it  was  said  that 


r 


* 

i 


NEW  OELEANS,  APRIL,  1877.  301 

Turner.  Wilson  A  Co.  vs.  MeMaiu. 


Iirescription  was  interrupted  in  that  case  by  a  suit  in  1795  which  had 
been  kept  alive  till  1801,  and  the  new  suit  was  within  time,  reckoning 
frnm  the  last  date,  and  the  court  said:  "When  possession  is  inteiTupted, 
full  time  must  be  n*ckoned  from  the  cessation  of  the  interruption." 

The  point  was  met  fully  in  Briggs  vs.  Morgan,  10  Rob.  123,  when,  con- 
sidering the  interruption  of  prescription  by  a  reconventional  demand, 
the  court  said:  "Such  interruption  necessarily  exists  during  the  pen- 
deney  of  the  action,  and  until  its  final  termination,"  and  quoted  Dalloz: 
**  n  n'y  a  pas  de  peremption,  ni  des  lois,  de  prescription  possible,  tant  que 
la  procMure  se  pours uit."  In  a  later  case,  Wilson  vs.  Marshal,  10  An,  331, 
the  language  of  the  court  was  imperative:  "  It  is  impossible  for  prescrip- 
tion to  run  while  a  suit  is  pending;"  and  in  Barron  vs.  Shields,  the  court 
remarked  the  omission  from  our  Code  of  those  clauses  of  aiticle  2*247  of 
the  Code  Napoleon,  which  declares  that  the  interruption  of  prescription 
isconsidrred  as  iion-m^enue  it  the  suit  be  informal,  or  the  demand  be 
ivjected,  and  proceeded:  "If  a  suit  be  instituted  upon  a  note  before  it  is 
due,  and  pending  the  suit  the  note  matures  and  is  protested  for  non- 
paymont,  prescription  of  that  note  is  interrupted  so  long  as  the  suit  Iiusts 
after  maturity,  even  if  the  suit  be  ultimately  dismissed  upon  an  excep- 
tion of  prematurity."    13  An.  58. 

The  text  of  that  article  of  the  Code  Xapoleon  is  :  "  Si  Tassignation  est 
nul*e  par  dv'faut  de  for  lie  ;  si  le  demandeur  se  dt'siste  de  sa  demande; 
s'il  laisse  pc^rimer  rinstiuice  ;  ou  si  sa  demande  est  rejetee,  I'interruption 
eat  regardee  comme  non-avenue."  We  may  add  to  these  comments  of 
the  court  the  observation  that  the  omission  of  the  clause  "  s'il  laisso 
perimer  I'instance"  has  a  special  signifleance.  The  absence  from  our 
Code  of  that  part  of  article  2247  of  the  Code  Napoleon  evinces  that  its 
C'bject  was  to  extinguish  that  "  profound  heresy"  which  Marcade  notices 
as  prevailing  to  some  extent  among  the  French  legists,  and  to  leave  no 
room  for  doubt  as  to  the  effect  of  the  interruption  of  prescription  by  a 
suit  under  our  law. 

One  of  tlie  decisions  referred  to  by  the  defendant's  counsel  in  his  brief, 
MiUaudon  vs.  Beazely,  2  An.  91(5,  seems  to  support  his  theory.  The  lan- 
guage is:  "  If  it  be  conceded,  as  contended  for,  that  the  acknowledg- 
ment in  the  one  case  and  the  citation  in  the  other  interrupted  prescrip- 
tion, it  commenced  again  immediately  to  run  as  to  this  defendant,  and 
was  completed  before  the  commencement  of  the  present  action." 

Independent  of  the  loose  manner  in  which  the  dictum  is  interjected 
into  the  opinion,  and  of  its  qualifying  term,  we  may  observe  that  the 
same  court  held  in  the  following  month  that  the  prescription  inter- 
rupted by  a  suit  commenced  to  run  from  the  date  of  the  judgment  in 
that  suit;  i.  e.,  from  its  termination,  and  not  its  commencement.  Hite  vs. 
Vaiight,  Idem,  970.    These  cases  are  cited  in  Richard  vs.  Batram,  14  An. 
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144,  where  it  was  said  prescription  began  to  run  again  in  favor  of  an 
obligor,  at  least  from  the  date  of  the  judgment  against  his  co-obligor. 

From  this  review  of  the  decisions  of  this  court  it  ¥rtll  be  seen  that  the 
interpretation  of  the  French  commentators  has  been  adopted  here  from 
an  early  period,  and  has  been  consistently  adhered  to  (unless  we  may 
except  the  isolated  dictima  in  Millaudon  vs.  Beazely  as  an  exception),  and 
we  may  therefore  adopt  the  language  of  Marcade,  "  de  tout  temps  on  a 
reconnu  que  du  moment  que  les  droits  en  actions  prescriptibles  sont 
portes  devant  le  juge,  ils  ne  peuvent  plus  perir,  pas  plus  par  une  pre- 
scription nouvelle  que  par  I'ancienne."    For  these  reasons — 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  heretofore 
rendered  in  this  cause  be  set  aside  and  canceled,  and  that  so  much  of  the 
judgment  of  the  lower  court  as  sustains  the  plea  of  prescription  in  favor 
of  L.  C.  Frierson  is  annulled,  avoided,  and  reversed,  and  that  there  be 
judgment  in  favor  of  plaintiff  against  her  for  the  smn  of  85345  55,  with 
six  per  cent  per  annum  interest  from  the  twenty-sixth  day  of  April,  1852, 
and  costs  of  both  courts,  and  that  the  judgment  of  the  lower  court 
against  W.  TV.  MoMain  is  affirmed. 


No.  5435. 
Justus  Francke  vs.  His  Wife. 

~ 

^  j^l        In  a  suit  for  interdiction  the  fullest  investigation  into  the  motives  of  the  plaintiff 

'  will  bo  allowed. 

In  passing  on  the  issuf*  of  interdiction,  the  court  will  not  be  controlled  by  the  opin- 
ions of  e-\perts.  but  giving  to  them  a  respectful  consideration,  and  to  every  fart 
bearing  on  the  issue  its  legitimate  weight,  will  form,  and  decree  its  own  conclu- 
sions. 
Mere  weakness  of  mind  in  the  defendant  will  not  justify  a  decree  of  interdiction, 
when  in  view  of  all  the  evidence  adduced,  such  decree  is  not  necessary  either  for 
the  protection  of  the  defendant's  property,  or  person,  or  of  society. 

• 

APPEAL  from  the  Second  District  Court,  parish  of  Orlehns.  Ti:f«iAj 
J. 

T.  G'dmore  &  Sons,  and  J.  L.  Tlssot,  for  plaintiff  and  appellee. 

Gustavo  A,  Breaux,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Justus  Francke  seeks  the  interdiction  of  his  wife,  nee 
Pauline  Landreaux,  for  habitual  imbecility  and  insanity. 

Thdr  marriage  was  in  1855.  In  the  following  year  the  wife  was  de- 
livered of  a  still-bom  child.  In  1857,  at  the  birth  of  a  daughter,  sbe  had 
puerperal  convulsions  and  epileptic  fits  (attaques  d  eclampsie).  She  re- 
covered, and  five  more  children  were  born,  all  of  whom  survive,  and  are 
well  formed,  and  present  no  trace  of  constitutional  informity^  In  1862 
the  symptoms  of  mental  disturbance  appeared,  producing  irregular  and 
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singular  conduct,  which  increased  during  the  following  year  to  such  an 
extent  that  her  mother  urged  her  husband  to  have  her  cared  for.  Medi- 
cal aid  was  interposed  in  1868,  and  she  was  sent  to  the  asylum  for  the 
insane  in  1869.  She  was  released  from  that  place  by  a  writ  of  habeas 
corpus  at  the  instance  of  her  mother  in  1870,  and  has  remained  under 
her  care  ever  smc«.    This  action  was  instituted  in  January,  1876. 

The  first  answer,  filed  in  February,  was  merely  formal,  but  in  May  it 
was  supplemented  by  another,  alle^ng  that  the  wife  had  instituted 
against  the  husband  a  suit  for  divorce,  prior  to  his  petition  for  "her  inter- 
diction, and  that  the  interdiction  was  sought  only  to  prevent  the  divorce — 
that  her  mental  trouble  was  caused  by  the  cruel  treatment  of  her  hus- 
band, whose  criminal  connection  with  a  concubine  under  the  marital  roof 
was  neither  concealed  from  her  nor  her  friends,  and  that  through  the 
care  and  kind  attentions  of  those  friends  she  had  now  sufficiently  re- 
covered a  healthy  tone  of  mind  as  to  appreciate  the  peril  and  the  dis- 
grace of  her  position,  and  to  take  tlie  proper  legal  measures  to  extricate 
herself  from  it 

Objection  was  made  to  the  filing  of  this  supplemental  answer,  but  it 
was  permitted,  the  court  being  of  the  opinion  that  the  more  regular 
course  would  be  for  objection  to  be  made  to  the  testimony  to  be  offered 
under  it,  and  accordingly  objection  was  thus  made,  the  testimony  ad- 
mitted, and  a  bill  reserved.  The  reasons  of  the  court  do  not  appear  in 
the  bill,  but  we  think  the  ruling  is  correct.  In  actions  for  the  interdic- 
tion of  a  party  for  insanity,  investigation  of  the  motives  of  those  who 
are  provoking  the  interdiction  are  of  the  utmost  consequence.  The  court 
will  guard  with  peculiar  care  the  alleged  lunatic  from  interference, 
springing  from  a  hostile  motive,  and  will  weigh  with  more  precision  the 
evidence  of  lunacy,  if  the  person  by  whom  it  is  tendered  appears  to  be 
actuated  by  a  sinister  intent. 

A  commission  of  physicians  was  appointed  to  examine  Mrs.  Francke, 
three  of  whom  made  a  joint  report  in  June,  1876,  and  the  fourth  later. 
Another  commission  of  four  other  physicians  reported  in  July.  These 
reports,  and  the  testimony  of  many  witnesses,  are  before  us.  Before 
summing  up  the  evidence,  it  is  necessaiy  to  speak  of  the  insanity  or  im- 
becility or  infirmities  which  the  Code  (Civil  Code,  articles  382  and  409, 
new  numbers  389  and  422,)  pronounces  to  be  cause  for  interdiction. 

Psychologists  have  vainly  attempted  to  define  insanity.  The  vulgar 
notion  is,  that  it  consists  in  an  entire  deprivation  of  reason  and  con- 
sdousness,  but  observation  has  shown  that  the  insane  often  possess  both 
of  those  mental  qualities.  Locke  defined  a  madman  to  be  one  who 
reasoned  correctly  from  false  premises,  but  that  would  embrace  a  very 
large  class  who  are  commonly  supposed  to  be  sane.  Lord  Eldon  has 
the  credit  of  originatmg  the  phrase,  "  of  unsound  mind,"  and  it  is  a  legal. 
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not  a  medical,  phrase.  It  is  said  that  no  definition  can  include  all  the 
varieties  of  the  disorder,  but  the  power  wliich  is  most  manifestly  defi- 
cient in  the  insane  is  generally  the  controlling  power  of  the  wilL  Taylors 
Medical  Jurisprudence,  2  vol.  476,  et  seq. 

It  is  conceded  in  this  case  that  the  proposed  interdict  is  net  insane, 
and  that  is  the  concurrent  testimony  of  the  examining  physicians. 

Imbecility  is  idiocy  in  a  minor  degree.    An  authority  on  this  subject 
(Ray,  quoted  by  Wharton  &  Stille,  Medical  Jurisp.,  1  vol.,  section  3U,) 
arranges  the  diseases  included  in  the  general  term  mental  derangement 
under  two  divisions,  founded  on  two  very  diflferent  conditions  of  the 
I) rain  ;  the  first  being  a  want  of  its  ordinary'  development,  the  second  a 
lesion  of  its  structure  subseciuent  to  its  development,  in  the  former  of 
which  divisions  ho  places  idiocy  and  imbecility,  differing  only  in  degree. 
The  same  author  informs  us  that  "  in  imbecility  the  development  of  the 
moral  and  intellectual  powers  is  arrested  at  an  early  period  of  existence. 
It  differs  from  idiocy  in  the  circumstance  that  wliile  in  the  latter  there 
is  an  almost  utter  destitution  of  eveiy  thing  like  reason,  the  subjects  of 
the  former  possess  some  intellectual  capacity;"  and,  further  on :  "No 
cases  subjected  to  legal  inquiry  are  more  calculated  to  puzzle  the  under- 
standings of  courts  and  juries,  to  mock  the  wisdom  of  the  learned  and 
])affle  the  acuteness  of  the  shrewd,  than  those  connected  with  questions 
of  imbecuity.        *        *        *      xhe  real  capacity  of  the  imbecile  s  mind 
is  to  ]je  estinuited,  not  from  any  single  trial,  but  by  a  careful  appreciation 
of  all  its  powers."    Ray's  Medical  Jurisp.,  sec.  63, 121-122. 
Esquirol,  classifying  those  unsound  of  mind,  says  : 
*  Xf 'anmoiiLS,  en  etiidiant  les  faits,  on  pent  classer  les  idiots  en  deux 
si'ries  dans  lesquelles  ils  se  groupent  toas.    Dans  la  premiere  sont  les 
imbeciles ;  dans  la  seconde  les  idiots  proprement  dits.    Dans  la  premiere, 
r organization  est  plus  ou  moins  parfaite,  les  facultts  sensitives  et  intel- 
lect uelles  sont  peu  developp^es ;  les  unbcciles  ont  des  sensations,  d(*s 
idees,  de  la  memoire,  des  affections,  des  passions,  et  meme  des  penchants, 
mais  a  un  faible  degre.    lis  sentent,  ils  pensent,  ils  parlent,  et  sont  sus- 
leptible  de  quelque  education."    Maladies  Mentales,  2  vol.  p.  288. 

And  last,  the  author  just  quoted  says :  "The  term  idiot  is  applied  to 
those  who  from  original  defect  have  never  had  mental  power.  Idiocy  is 
marked  by  congenital  deficiency  of  the  mental  faculties.  There  is  not 
here  a  loss  or  perversion  of  what  has  once  been  acquired,  but  a  state  in 
which,  from  defective  structure  of  the  brain,  the  individual  has  never 
l)een  al^le  to  acquire  any  degree  of  intellectual  power.  *  ♦  * 
There  is  a  state  scarcely  separable  from  idiocy  in  which  the  mind  is 
capable  of  receiving  some  ideas,  and  of  profiting  to  a  certain  extent  by 
instruction.  Owing,  however,  either  to  original  defect,  or  to  one  proceed- 
ing from  arrested  development  of  the  brain,  the  minds  of  such  persons 
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are  not  capable  of  being  brought  to  a  healthy  standard  of  intellect.  This 
state  is  called  imbecility."  Taylor's  Med.  Jurisp.  2  vol.  502.  That  is  the 
state  of  Mrs.  Franeke,  according  to  the  counsel  for  her  husband,  and  the 
physician  who  made  a  separate  report  conflims  it :  "  Madame  Franeke 
est  dans  rimb^cUlite,  dans  cette  imbecillite  que  la  medecine  legale  regarde 
comme  faisant  partie  integrante  de  Talienation  mentale.  II  est,  done, 
impossible  d'admettre  qu'elle  est  saine  d'esprit ;  elle  est,  au  contraire, 
alienee  pour  le  medecin  legiste."  The  joint  report  of  the  three  physi- 
cians appointed  with  Dr.  Faget  is  less  pronounced  than  his,  and  avoids 
(as  one  of  them  insists)  the  declaration  that  ehe  has  reached  the  state  of 
imbecility.  'Their  conclusions  are  these : 

"lo.  Que  Madame  Franeke  est  atteinte  d'un  affaiblissemont  des  qualites 
intelle?tuelles  qui  va  jusqu'^  rimbecillite. 

"  2o.  Qu'elle  est  incapable  de  se  guider  dans  la  vie  et  do  dirigor  ses 
interets. 

**3o.  Qu'il  serait  dangereux  de  lui  confler  Tadministration  de  sa  fortune, 
et  de  lui  laisser  Texercice  de  ses  droits  ci\ils. 

"4o.  Qu'il  y  a  lieux,  par  consequent,  de  prononcer  son  interdiction." 

We  do  not  propose  to  accept  the  conclusions  of  others  as  to  the  decree 
trhich  a  tribunal  should  pronounce  upon  a  given  state  of  facts,  but  to 
take  the  facts  themselves,  examine  their  relation  to  each  other,  and  their 
bearing  upon  the  grave  matter  we  have  to  determine.  Nor  can  we  be 
guided  or  influenced  solely  by  the  opinions  of  medical  men  who  have 
made  the  examination  of  the  proposed  interdict  at  a  single  interview  or 
under  the  imfavorablo  circumstances  of  a  consciousness  on  the  part  of 
the  sufferer  that  she  is  undergoing  a  test  of  her  sanity.  We  take  the 
several  reports  of  the  physicians  as  worthy  of  the  most  careful  examina- 
tion and  the  most  respectful  attention,  to  be  weighed  along  with  other 
testimony,  and  all  to  be  considered  together  in  assisting  us  to  our  own 
conclusion.  So  careful  is  our  law  to  surround  proceedings  of  this  nature 
with  all  safeguards,  that  it  permits  this  court  to  hear  new  proofs,  and  to 
question  the  person  whose  interdiction  is  sought,  in  order  to  ascertain 
the  state  of  her  mind.    Civil  Code,  art.  389,  new  number  396. 

The  four  other  physicians,  in  giving  the  resume  of  their  deliberations, 
conclude — 

"  lo.  Madame  Franeke  n'est  pas  atteinte  d'alienation  mentale. 

"  2o.  Jusqu'en  1869,  elle  n'a  presente  aucun  signe  d'idiotie  ni  d'imbe- 
ciiUte. 

"3o.  L'imbecillite  qui  est  une  infirmite  congenitale,  n'ayant  pu  se  declarer 
brusquement  k  Vkge  de  trente-quatre  ans,  il  reste  prouve  que  Madame 
Franeke  n'est  point  imbecile. 

•*4o.  Relates  to  the  source  of  disorders  of  the  patient. 

"  5o.  Ses  facultes  intellectuelles  sont  aflfablies,  la  memoire  incertaino. 
20 
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Madame  Francke  ne  peut  pas  veiller  a  ses  interets  personnels  (ni  prencln* 
soin  de  sa  personne,")  ajoute  le  Dr.  Boyer. 

The  eight  physicians  arc  thiis  unanimous  in  pronouncing  Mrs.  Francki* 
not  insane,  and  four  of  them  declare  that  she  is  not  imbecile.  They  all 
concur  in  saying  that  she  can  not  take  care  of  her  personal  interests,  or 
manage  property— she  is  a  paurre  (Vesjjrli.  It  is  worthy  of  remark  that 
a  leading  idea  in  the  minds  of  the  medical  experts  who  thus  examined 
Mrs.  Francke  was  that  a  part  of  their  function  was  to  ascerUun  if  she 
was  capable  of  transacting  business,  of  making  or  understanding  ac- 
counts, or  of  supervising  or  directing  the  management  of  property.  Un- 
questionably, the  proof  is  conclusive  that  she  can  do  ncflie  of  those 
things.  Her  weak  intellect,  shaken  from  its  poise  during  the  rude  min- 
istrations of  Mrs.  Lauso  in  1863,  toppled  over,  and  her  disordered  facul- 
ties ran  riot  with  the  wildest  vagailes.  This  folie  reached  such  a  point 
in  1869  that  a  certificate  d' alienation  mentale  cl\ro)ilqne  was  given  by  Dr. 
Delerj',  and  her  confinement  in  the  asylum  was  effected,  and  Sister  An- 
g('le,  a  ministrant  there,  testifies  there  was  no  improvement  in  her  condi- 
tion during  the  year  of  her  detention. 

Of  her  condition  since,  the  most  important  witnesses  are  her  mothtT, 
"vvith  whom  she  is  living,  and  Dr.  Landry,  her  medical  attendant  for  seven 
years.  And  it  is  impossible,  and  we  may  add  improper,  not  to  attacli 
greater  importance  to  the  information  given  by  those  who  daily  surround 
a  person,  and  whose  watchful  supervision  is  constant,  than  that  given  by 
those  who  approach  one  at  rare  intervals  and  under  exceptional  circum- 
stances, whose  mission,  by  its  very  object,  predisposes  the  nervous  an<l 
oral  nil  ve  patient  to  increased  tension  of  the  feeble  mental  power  left  t*) 
her. 

The  change  in  Mrs.  Francke's  condition  a  month  after  her  release  from 
the  asylum  was,  in  the  opinion  of  her  husband,  miraculous.  The  fimiily 
physician  says  that  her  daily  necessities  do  not  require  constant  super- 
vision, and  that  he  has  not  seen  any  thing  in  her  that  produced  that  im- 
pression since  her  release.  He  is  convinced  that  she  could  go  out  an<l 
make  small  purchases  at  the  stores,  and  recollects  her  givuig  an  account 
to  her  mother  of  what  she  had  been  buying;  thinks  she  could  go  out 
upon  the  streets;  the  suit  for  interdiction  has  produced  upon  her  an 
extreme  fear  of  having  to  return  to  her  nusband's  house,  and  of  having 
to  leave  her  mother,  to  whom  she  clings  with  childlike  tenderness  tuitl 
earnestness.  The  mother  finds  her  submissive  and  quiet,  receives  from 
her  assistance  in  the  minor  household  cares,  and  permits  her  to  owupy 
a  separate  room,  the  arrangements  of  which  she  personally  makes.  Jules 
Lambert,  the  step-father  of  Mrs.  Francke,  and  Mrs.  Block  have  lived  in 
the  same  house  with  her  several  years  immediately  preceding  the  hear- 
ing of  the  cause  below.    They  speak  of  her  conduct  and  appeanince  as 
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not  in  any  manner  calculated  to  attract  special  notice,  and  say  that  her 
daUy  behavior  is  characterized  by  propriety  and  decorum.  The  weak- 
ness of  her  mind  is  conceded  by  all. 

In  noting  the  declarations  of  the  various  persons  touching  the  mental 
condition  of  Mrs.  Francke,  we  shall  not  omit  that  of  our  learned  broth(M' 
who  tried  the  cause,  whose  observations  upon  the  questions  involved, 
whether  of  fact  or  of  law,  have  attracted  our  respectful  attention.  Ho 
found  her  intellectual  faculties  very  weak,  and  her  memory  uncert;ain. 
She  confessed  her  inability  to  manage  her  own  afTairs,  but  the  judg(» 
would  not  attempt  upon  such  a  cursory  examination  to  define  her  men- 
tal  condition,  and  relied  more  upon  the  physicians  than  upon  himself. 
His  judgment  upon  the  law  and  the  evidence  was  for  her  interdiction. 

We  have  now  to  consider  the  matter  set  up  in  the  supplemental  an- 
swer, as  tending  to  show  the  motives  of  the  husband  in  praying  the  in- 
terdiction of  his  wife.  Her  suit  for  divorce  was  filed  on  the  twenty-second 
of  January,  ten  days  prior  to  his  suit  for  her  interdiction.  The  charge 
made  therein  of  adulterous  intercourse  between  the  husband  and  Ellen 
Doyle,  carried  on  under  the  marital  roof,  is  supported  by  proof.  The  first 
fnut  of  this  concubinage  was  bom  in  the  room  adjoining  the  wife's,  and 
the  birth  of  that  child  has  been  succeeded  by  others  of  the  same  parent- 
aga  Madame  Lambert  says  there  is  no  concealment  of  the  paternity  of 
the  children,  and  one  of  the  counsel  for  the  husband  in  his  oral  argu- 
ment impliedly  admits,  without  palliating,  the  fault  of  his  client. 

The  wife  expressly  alleges,  that  the  object  of  the  husband  in  confining 
her  in  an  asylum,  was  to  rid  himself  and  his  paramour  of  her  presence.  ^ 
"We  do  not  admit  this  theory.  On  the  contrary,  the  foUe  had  then  at- 
tained such  proportions  as  to  render  some  restraint  necessary'.  It  is  also 
charged  that  the  present  suit  for  interdiction  is  designed  for  the  sole 
purpose  of  preventing  the  consummation  of  the  divorce.  The  sequenc(> 
of  the  events  makes  that  probable,  and  it  is  admitted  by  defendant  to  bo 
the  fact.  And  it  inay  be  obsers'ed  that  the  court  has  no  option  in  se- 
lecting a  curator  for  an  interdicted  wife.    C.  C,  art.  399,  now  412. 

Much,  and  not  unnecessary  pains,  have  been  taken  to  acquaint  the 
court  with  the  early  life  of  Mrs.  Francke.  .  Her  studies  during  school 
life,  her  participation  in  exercises  which  preclude  the  supposition  of  con- 
genital infirmity,  her  appearance  in  society,  and  her  marriage,  without 
suspicion  by  her  family  or  her  husband,  of  any  mental  lesion,  have  been 
reviewed  with  care  to  show  that  her  affliction  can  not  be  classified  as 
the  imbedlity  defined  by  the  alienists  from  whose  works  we  have 
quoted.  It  can  not  therefore  be  assigned  a  higher  grade  in  the  categoiy 
of  mental  diseases  than  weakness  of  mind — faiblesso  d 'esprit. 

In  determining  whether  this  is  sufficiently  developed  to  warrant  \is  in 
pronouncing  her  interdiction,  we  must  consider  the  purposes  the  law  has 
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in  view  in  such  proceedings.  The  objects  to  be  accomplished  are  the 
preservation  of  the  proposed  interdict's  rights  of  property,  the  safety  of 
her  person,  or  the  protection  of  society. 

Mrs/  Franeke  has  no  property.  She  brought  nothing  into  marriage,  and 
has  received  nothing  since.  We  can  scarcely  be  asked  to  interdict  her 
on  the  supposition  that  at  some  future  time  she  will  receive  property. 
The  well  or  ill-being  of  her  person  has  been  tested  under  the  different 
modes  of  treatment,  and  we  have  already  noted  the  result  in  each,  and 
society  does  not  need  from  our  hands  to  bo  assured  of  protection  from 
this  unfortunate  and  harmless  woman.  Her  story  and  her  condition 
have  provoked  our  interest,  and  demanded  the  most  careful  scrutiny  of 
this  record.  It  is  one  of  those  domestic  tragedies  whose  mournful 
pathos  touches  the  heart,  inflames  its  sympathies,  and  well-nigh  misleads 
the  judgment.  Our  opinion  is  that  Mrs.  Pauline  Franeke  is  not  liable,  in 
her  present  condition,  to  interdiction  under  our  law. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  the  petition  of  the  hus- 
band, Justus  Franeke,  be  dismissed  at  his  costs  in  both  courts. 


Concurring  Opinion. 

DeBlanc,  J.  It  can  not  be  disputed  that  Mrs.  Franeke  has  been  insane, 
and  that  at  the  date  of  the  trial  of  this  ease  her  mind  was  still,  but 
slightly,  obscured  by  the  receding  cloud  which  settled  upon  it  at  the 
birth  of  her  first  child. 

Do  these  facts  require,  would  they  justify  her  interdiction? 

For  the  purposes  of  this  examination  I  am  disposed  to  admit  more 
than  was  proven.  If,  as  alleged,  she  is  now  an  imbecile,  when  was  she 
stricken  with  imbecility  ?  Was  it  from  the  cradle  and  by  the  hand  of 
God  ?  Was  it  by  accident,  and  before  or  after  her  marriage  ?  Whether 
before  or  after,  can  he  who  led  her  to  the  altar,  who  gave  her  his  name, 
whose  blood  is  mixed  to  her  blood  in  the  veins  of  their  children,  whose 
sacred  obligation  is  to  support,  assist,  and  protect  her,  be  heard  in  this, 

his  attempt  to  publish  to  the  world  that  inherent  or  accidental  misfor- 
tune? 

He  can,  but  only  as  a  matter  of  inevitable  and  inflexible  necessity.  He 
can,  but  in  whose  interest  ?  Her  own  and  that  of  society.  He  can,  as  a 
protection  to  her  rights  and  the  rights  of  others,  never  as  a  speculation, 
or  merely  because  she  is  incapable  of  administering  her  estate. 

If,  though  not  highly  gifted,  she  was  possessed  of  an  ordinary  share  of 
intelligence  and  reason,  and,  as  presumed  by  distinguished  physicians, 
lost  that  share  in  the  nuptial  couch  in  imparting  life,  should  not  the  hus- 
band and  father  be  the  flrst  to  excuse  the  cause  of  her  insanity? 
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Her  intelligence  has  not  perished,  it  is  partly  veiled;  her  reason  is  lin- 
gering, not  dead.  In  spite  of  sinister  predictions,  the  paralyzed  faculties 
are  gradually  escaping  from  the  shackles,  the  grasp  of  insanity.  Science 
condemns,  and  after  its  verdict,  wraps  itself  in  its  impervious  incredulity 
and  looks  with  a  dreadful  pity  on  those  who  dare  hope  after  it  has  con- 
demned. Affection  hopes  and  struggles,  and  its  priceless  cares  have 
often  reversed  the  solemn  verdict  of  a  fallible  science. 

Defendant  is  improving,  and  since  when  ?  Since  she  has  been  with  her 
mother.  The  change  in  her  condition  amounts  to  a  miracle;  this  the 
husband  has  acknowledged,  and,  nevertheless,  he  enters  a  court  of  jus- 
tice to  ask  her  interdiction,  and,  perhaps,  to  wrest  the  deserted  wife,  the 
deserted  mother,  from*  her  parents'  home,  from  those  who  have  accom- 
plished that  miracle.  The  hour  is  ill-chosen;  a  decree  against  the  defend- 
ant would  be  equal  to  a  sentence,  and  none  of  the  causes  shown  would 
justify  that  sentence. 

Article  389  of  the  Civil  Code  does  not  command  the  interdiction  of 
those  whose  mind  is  affected.  It  leaves  the  court  to  determine  whether 
there  is  an  actual  necessity  to  interdict,  and,  in  my  opinion,  that  neces- 
sity never  arises  in  a  home  where  the  unfortunate  mother  has  two 
daughters  to  take  care  of  her  person,  the  unfortunate  wife  a  husband  to 
administer  her  estate,  unless  she  be  absolutely  uncontrollable,  or  for- 
saken by  husband  and  children. 

This  case  has  but  one  object — this  is  frankly  admitted.  What  is  that 
object?  To  defeat  an  action  of  divorce  brought  by  the  wife  against  the 
husband.  Is  that  a  legitimate  cause  to  interdict  the  wife  ?  In  that  ac- 
tion she  charges  against  her  husband  an  open  adultery,  one  commenced 
under  the  roof  of  the  common  dwelling,  and  he  confesses  the  adultery. 
He  says  that  in  asking  for  a  divorce  his  wife  was  instigated  by  parties 
who  are  moved  by  selfish  and  sordid  intentions.  Is  ho  actuated  by  pure 
and  lofty  motives  ?  What  does  he  dread  ?  Is  it  the  dissolution  of  the 
tie  which,  by  a  fiction  of  the  law,  binds  him  to  defendant  ?  Another  has 
taken  her  place  at  the  fireside,  and  there  remains  to  be  separated  but 
the  property  which  for  years  has  been  administered  and  enjoyed  by  the 
husband  alone.  His  wife  is  neither  dangerous  to  herself  nor  dangerous 
to  others,  and  we  can  not,  to  defeat  an  acknowledged  right,  to  prevent  a 
divorce  to  which  she  may  be  entitled,  decree  her  interdiction. 

It  is  useless  to  follow  in  the  pathways  of  science  those  who  have 
learned  how  we  think,  how  we  love,  how  we  hate,  how  we  live,  and  how 
we  die.  The  task  would  be  too  difficult,  and  we  have  but  to  inquire:  Is 
Mrs.  Francke  insane  ?  She  is  not.  Was  she  bom  and  is  she  an  imbecUe  V 
We  believe  not.  Can  she  take  care  of  her  person  ?  She  can  and  doe» 
with  her  mother's  assistance.  Is  she  capable  of  administering  her  estate  ? 
She  has  none  to  administer*    Four  of  the  physicians  who  examined  her 
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testified  "  that  since  she  left  the  asylum  in  1869  there  has  been  in  her 
condition  a  remarkable  improvement."  Is  not  that  declaration  sufiQcicnt 
to  at  least  suspend  the  interdiction  ? 

In  their  supplemental  brief  plaintiffs  counsel  contend  that  though 
signed  by  four  skillful  physicians,  one  of  the  reports  is  evidently  the 
work  of  a  gentleman  who,  in  this  controversy,  leans  to  the  side  of  de- 
fendant's mother.  The  report,  after  consultation,  may  have  been  written 
by  the  family  physician.  Does  this  not  increase  instead  of  reducing  its 
vf^luo,  and  can  it  be  fully  presumed  that  in  a  case  of  this  magnitude,  one 
in  which  there  already  was  a  difference  of  opinion  between  the  learned 
experts,  three  physicians  of  high  standing  would  have  condescended  to 
approve  a  false  report  ? 

We  have  weighed,  with  the  sincere  deference  due  to  real  talent,  the 
professional  opinions  expressed  £is  to  the  actual  condition  of  defendant's 
nund.  They  have  not  raised  the  veil  of  mystery  and  doubt  which  cover 
that  condition,  and  we  feel  authorized  to  look  beyond  these  conflicting 
opinions  for  those  plain,  positive,  self-evident  facts  which  overcome  and 
crush  incertitude,  and  which  are  understood  and  explained  without  the 
flickering  light  of  a  deceitful  science.  We  have  heard  friends  and  stran- 
gers, nurses  and  relations,  physicians  and  alienists;  let  us  hear  the  pre- 
tended imbecile.    One  of  the  expeits  interrogates  her: 

D.  Combien  d'enfants  avez-vous  ? 

R  Cinq. 

D.  Des  gar^'ons  ou  des  filles  ? 

R.  Quatre  filles  et  un  gar^'on. 

D.  Vous  n'avez  pas  eu  d'autres  enfants  ? 

E.  Oui,  un  enfant  mort-ile,  et  une  fille  morte  briilee  a  TAge  do  tix^is 
ans. 

D.  Quel  est  Tainee  de  vos  enfants  ? 

R.  C'est  une  fille  qui  a  maintenant  dix-neuf  ans. 

D.  Aimez-vous  vos  enfants  ? 

R.  Mais  oui,  je  les  aime. 

D.  Les  voyez- vous  souvent  ? 

R.  Non,  ils  ne  viennent  plus  depuis  ces  affaires-la. 

D.  Vous  souvenez-vous  qu'a  une  autre  de  ncs  visites,  vous  nous  avez 
(lit  quo  vous  n'etiez  pas  fachee  que  vos  enfants  ne  viennent  plus  vous 
voir  ?    Pourquoi  nous  avez-vous  dit  celn  ? 

R.  Paroequ'ils  venaient  pour  cinq  minutes,  eii  grande  ceremonie,  et 
tju'ils  semblaient  ne  pas  tenir  a  moi. 

D.  Quoi !  vous  n'avez  pas  d'autres  raisons  ? 

R.  Et  puis,  ils  mo  parlaient  continuellement  de  cette  femme. 

D.  Quelle  femme? 

R.  De  cette  femme  qui  est  la  cause  de  toutes  mes  tracasseries;  de  leur 
EUen. 
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D.  Mais  si  t^ette  femm^  n'etait  pas  la,  et  que  votre  mari  voulut  voiis 
n^preudrc  ehoz  lui,  seriez-vous  contentc  dialler  vivre  avec  vcs  enfants  ct 
vr.tre  mari? 

R.  Oh  I  non. 

D.  Et  pourquoi  cela  ? 

R.  Pareeque  mon  mari  me  remettrait  a  I'asile,  comme  11 1'a  fait  une 
promirre  fois. 

D.  Mais  si  votre  man,  allant  vivre  dans  son  pays,  vous  laissez  vos  en- 
fants avec  de  la  fortune,  seriez-vous  contentc  alors  d*avoir  vos  enfants 
aupres  de  vous  ? 

R.  Ce  sont  bien  la  des  chateaux  en  Espagne !  Mais  jo  serais  bion  heu- 
rcuse  si  cela  pouvait  se  realiser. 

Are  these  answers  the  wild  freaks,  the  inordinate  fancies  of  an  insane 
niind,  the  meaningless  and  extravagant  expression  of  an  insane  tongue  ? 
We  believe  not! 

Mrs.  Francke,  wo  admit,  might  have  been  interdicted  in  1868  or  1869. 
8ho  was  then  insane  and  predisposed  to  occasional  outbreaks  of  passion 
and  immodesty;  but  that  time  and  that  occasion  have  passed;  she  is  now 
improving.    That  is  denied  by  a  few,  asserted  by  others: 

"En  adniettant  Tincapacite  de  Madame  Francke  dans  letat  ofi  elle  est 
actuellement  de  veiller  a  ses  inU'^rets,  nous  la  considerons  comme  etant 
un  cas  exceptionnel,  qui  merite  Tattention  et  les  egards  de  tout  homme 
qui  porte  en  lui  la  dignite  de  sa  profession.  Sa  mere  Tayant  retiree  de 
TaBile  a,  pendant  sept  annees  de  devouement  et  d'abm'gation  maternelle, 
ameliore  tellement  son  etat,  quo  Tun  de  nous,  le  Dr.  Boy  or,  a  ete  frappe 
<\\x  changement  qui  s*est  fait  en  elle.  Nous  avons  tons  connu  la  douceur, 
la  tendresse  maternelle,  et  les  consolations  qu'elles  apportent  aux  heures 
Uonlourcuses  de  la  vie.  Mais  peut-on  mesurer  Tetenduo  et  les  effets  de 
la  douleur  chez  une  m^re  qui  souflfre  dans  I'isolement,  loin  de  toute  affecr 
tion,  loin  de  ses  enfants;  loin  surtout  de  celle  qui  a  aujoxird'hui  dtx-neuf 
ans,  et  dont  la  naissance  peut  avoir  et^  Torigine  de  Taffaiblissement  des 
faeultes  qui  jusqu'alors  avaient  joui  de  toute  leur  force  et  de  toute  leur 
facultes? 

"Nouvelle-Orleans,  le  —  Juillet,  1876. 

"Signe:  "J.  B.  GAUDET, 

"H.  DE  RANCfi, 
"P.  C.  BOYER, 
"A.  L.  LANDRY." 

There  is  at  least  a  doubt  as  to  the  wreck  or  resurrection  of  her  in- 
telligence and  reason,  a  hope  that  her  depressed  and  troubled  faculties 
inay  resume  their  sway,  and  we  unhesitatingly  placfe  to  her  credit  that 
doubt  and  that  hope. 

Family  is  the  basis  of  society.    When  and  wherever  the  family  fails  in 
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the  discharge  of  its  duties,  society  is  deeply  affected.  The  first  of  these 
duties,  as  between  the  parents  themselves  and  the  children  and  parents, 
is  to  stand  by  and  not  to  abandon  one  another  in  the  days  of  afiliction 
and  adversity,  and  to  dispel  or  calm,  with  an  affectionate  hand,  the 
anxieties  and  sufferings  to  which  we  are  subject.  The  quiet  and  hann- 
less  victim,  crushed  by  insanity,  or  lingering  from  its  effects,  is  not  a 
criminal,  and  should  not,  as  a  criminal,  be  incarcerated  and  deprived  of 
liberty.  Her  asylum  is  her  home,  and  the  homeless  alone,  or  the  mad, 
should  be  sent  to  the  asylum.  Interdiction  is  a  harsh,  it  should  be  the 
last,  resort. 
I  concur  in  the  opinion  delivered  by  the  Chief  Justice. 


On  Motion  for  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Plaintiff's  coimsel  have  filed  in  this  case  an  application 
for  a  rehearing.  Their  last  brief  adds  little  to  the  able  and  complete 
argument  first  submitted  by  them. 

They  contend  that  we  have  erred  in  the  discussion  of  the  facts  and  the 
construction  of  the  law:  aa  to  the  facts,  in  attributing  to  plaintiff  motives 
by  which  he  was  not  actuated,  and  in  lending  our  countenance  to  achaiige 
which,  if  untrue,  would  do  great  injustice  to  Mr.  Francke,  his  family,  and 
even  to  the  lady  whose  condition  is  the  subject  of  this  investigation  ;  as 
to  the  law,  in  supposing  that  the  court  has  no  option  in  selecting  a  cxira- 
tor. 

The  facts  disclosed  on  the  trial  do  not  show  with  legal  certainty  that 
at  the  date  of  said  trial,  or  even  during  the  six  or  seven  years  which 
preceded  that  date.  Mi's.  Francke  had  been  insane,  nor  has  it  been  shown 
or  alleged  that  her  interdiction  is  necessary  in  her  own  interest  and  to 
pres'irvo  the  rights  and  the  welfare  of  her  family. 

To  interdict  is  a  grave,  a  responsible  task,  the  most  important  that  a 
court  can  be  called  upon  to  perf arm.  J  nsanity,  we  know,  is  a  misfor- 
tune, not  a  dishonor,  but  it  is  a  misfortune  which,  in  its  resul  s,  is 
equal  to  a  dishonor  ;  it  affects  the  destinies,  blights  the  hopes,  of  a  whcle 
family.  The  s?utone<»  of  interdiction,  for  it  is  a  sentence,  when  pro- 
nounced against  a  parent,  imj)ress'^s  on  that  parentis  name,  by  whomso- 
ever borne,  a  badge  of  suspici)ii  which  time  itself  dees  net,  can  not,  ob- 
literate. Woe  to  the  son  or  the  d  lughter  of  whom  it  can  be  said,  they 
are  the  children  of  an  interdicted  ! 

The  husband's  right  to  interdict  his  wife  arises  when  ?  Not  when  the 
last  chance  of  her  recovery  has  1\o\,  but  when  her  insanity  is  a  danger 
to  herself,  her  home,  or  her  children  ;  when,  unless  confined  and  watched, 
she  would  be  apt  to  injure  hers-:'lf,  kill  her  childrin,  or  set  fire  to  her 
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home ;  or  when,  to  save  her  property,  to  protect  her  imperiled  rights, 
her  signature  to  an  act,  her  consent  to  a  proceeding,  become  indispensa- 
ble, and  she  is  unable  to  comprehensively  give  that  signature  and  con- 
sent. 

There  are  obligations  which  a;  c  imposed  by  the  laws  of  God.  When 
disregarded,  they  should  be  taught  and  enforced  by  the  laws  of  the 
State. 

The  French  legislation  on  this  subject  differs  from  ours.  The  first  is 
imperative :  "Le  majeur  qui  est  dans  un  ^tat  habituel  d'imbecillite,  de 
dt^mence,  ou  de  f ureur,  doit  etre  interdit."  Ours  provides,  "  that  lunatics, 
idiots,  and  tho*^*^  who  are  incapable  of  taking  care  of  their  persons,  or 
administering  their  estates,  are  liable  to  be  interdicted."  Then,  to  au- 
thorize the  interdiction,  two  conditions  are  required  :  the  party  souglit 
to  bo  interdicted  must  bo  incapable  of  taking  c^re  of  his  person,  and  in- 
capable of  administering  his  estate.  Those  two  conditions  must  exist 
simultaneously,  and  their  actual  existenca  and  the  necessity  of  the  inter- 
diction must  be  showK  beyond  the  shadow  of  a  doubt. 

We  attach  no  importance  to  the  well-established  fact  that  in  or  pre- 
vious to  1869  Mrs.  Francke  had  been  insane.  Our  investigation  can  not 
extend  so  far  in  the  past.  We  are  not  to  inquire  whether  she  has  been, 
but  whether  she  is  now,  insane.  It  may  be  that  she  is,  that  those  who 
allege  so  are  right,  that  those  who  deny  are  wrong.  That  fact,  however, 
is  not  only  not  proved,  but  contradicted  by  experts  as  intelligent,  as  dis- 
tinguished, as  those  who  assert  it ;  contradicted  by  those  who  have  often 
conversed  with  her  on  occasions  less  impressive  than  the  solemn  visit 
and  solemn  interrogation  by  a  council  of  physicians  ;  contradicted  by 
every  one  of  her  answers  to  those  experts. 

What  was  and  vhat  is  Mrs.  Francke's  condition  ?  She  was  not  born  an 
imbecile ;  her  insanity  was  due  to  the  birth  of  a  child.  While  she  was  in 
her  husband's  hou«<"  the  insanity  increased.  It  was  not  alleviated  in  the 
asylum,  and  is  slowly  but  positively  yielding  to  her  mother's  care.  In 
one  month,  under  that  care,  ths  change  in  her  condition  was  wonderful. 
This  was  acknowledged  by  her  husband,  and  struck  Dr.  B'^yer. 

In  his  report  of  the  eleventh  of  February,  1876,  Dr.  Fagetsaid:  "L'etat 
mental  de  Madame  Francke  est  celui  que  les  auteurs  ali  -nistcs  designent 
techniquement  sous  lo  nom  (VimhrcUlitf'\  c'est-k-dire  faiblosse  d'esprit. 
ChezMadaine  Francke,  cette  faiblesse  d'esprit  est  per  tee  au  pcint  quc^ 
vertaiitemi^nt  elle  est  incapable  de  g/^rer  ses  affaires,  et  que  trcs  prohablc- 
ment  elle  ne  pent  pas  meme  se  passer  des  petits  soins  et  de  la  soUicitudo 
que  roclaraent  les  premiC^res  annJ^es  de  la  vie." 

In  his  last  report  he  is  more  positive:  "Madame  Francke  est  dans 
Vimbjcillitj— pour  le  mJdecin  I'giste,  elle  est  alit^nyo— incapabb  de  pren- 
dre soin  de  sa  personne  et  de  ses  affaires.    L'attaque  d't'clamrsie  puer- 
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pyrale,  et,  phis  tard  la  maniere  compromie  (Jans  laquelle  elle  est  tombee 
ot  retombee  pendant  plusieurs  annees,  n'expliquent  que  trop  bien  son 
♦''tat  d'imbecillite.  De  1869  a  1876  je  n'ai  pas  revu  eette  dame  comme  me- 
decin." 

Thus,  for  seven  yeare,  he  lost  sight  of  Mi's.  Franeke,  and,  after  that 
long  period,  he  met  her  as  an  expert  appointed  by  the  court  to  examine 
her.  On  that  occasion  what  must  have  been,  what  were  his  impressions? 
The  veil  of  the  past  was  lifted  by  the  recollections  of  1869,  and  those 
recollections  fell  from  his  memoiy  in  his  report.  He  went  to,  and  left  her> 
with  the  unremoved  conviction  that  she  was  insaoe. 

The  conversation  between  defendant  and  the  experts  excludes  the  idea 
of  either  insanity  or  imbecility.  The  answei-s  to  their  questions  were 
the  most  rational,  the  most  appropriate,  that  could  have  been  given. 
Thoy  are  on  record,  and  no  one  could  successfully  combat  that  they 
clearly  describe  her  condition,  her  feelings,  her  sorrows,  her  shattered 
destiny,  those  cherished  hopes  which  now,  she  said,  are  but  air  castles. 
Not  one  of  those  answers  is  mar  Iced  by  an  extravagant  thought  or  ex- 
travagant expression,  and  their  value  in  law  can  not  be  reduced  by  the 
brilliant  but  naked  opinions  of  the  most  eminent  adepts  of  an  enlight- 
cnied  or  difficult  science. 

Plaintiffs  counsel  contend  that,  if  the  divorce  be  granted,  and  if  the 
view  we  have  taken  of  this  case  be  correct,  not  less  than  820,000  shall 
fall  under  defendant's  administration.  What  of  it?  If  she  is  not  in- 
.sane,  if  she  is  entitled  to  a  divorce,  the  dreaded  consequence  shall  flow, 
not  from  our  dtecree,  but  from  the  law  and  from  the  husband's  fault 

It  was  not,  however,  on  that  charge  of  adultery,  or  on  that  tadt  ad- 
mission of  its  truth,  that  we  have  based  our  decision  ;  but  on  the  fact 
that  on  the  trial  of  this  case  it  was  not  proven  that  Mrs.  Franeke  was  in- 
sane or  that  she  is  an  imbecile  ;  and  it  was  proven  that  her  c^^ndition  had 
remarkably  improved,  and  that  she  can,  at  present,  take  care  of  her  per- 
son ;  that  she  is  not  a  burden  to  her .  husband,  or  a  danger  to  her  chil- 
dren ;  that  she  has  in  no  way  exposed  their  rights  or  troubled  their  wel- 
fare, and  that  her  interdiction  can  not  be  claimed  or  allowed  either  as  a 
matter  of  right  or  of  necessity,  either  in  her  own  or  the  interests  of 
others. 

We  are  told  that  we  have  the  riglit  to  proceed  to  the  hearing  of  new 
proofs  or  to  question  Mrs.  Franeke  ourselves.  This  is  true,  but  why 
should  we  do  it?  She  has  been  examined  by  the  district  judge,  by  ex- 
perienced and  distinguished  physicians.  We  have  their  report.s,  their 
opinions,  their  views,  their  impressions,  and  we  are  not  inclined  to  again 
drag  in  C3urt  or  to  again  subject  to  an  additional  investigation  a  nerv- 
ous, timid,  and  sufifering  victim,  whose  depressed  and  delicate  mind 
might  be  confused  and  afifected  by  what  she  might  construe  as  a  de- 
termination to  convict  her  of  insanity. 
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Plaintiff  says  it  was  an  error  to  suppose,  as  he  alleges  that  we  have 
iloue,  that  the  court  has  no  option  in  the  selection  of  a  curator  to  the  in- 
terdicted wife.  This,  on  our  part,  is  no  supposition.  The  Code  provides 
in  terms  subject  to  but  one  construction  that  "  the  married  woman  who 
has  been  interdicted  is,  of  course,  underthccuratorehipof  her  husband." 
That  he  may,  for  cause,  be  removed  or  excluded  from  the  curatorship  we 
entertain  no  doubt,  but  until  the  removal  or  exclusion,  what  might  not 
iiappen  ! 

This  court  has  often  held  in  contests  for  money,  land,  or  e&ttle,  that  ho 
who  only  makes  out  a  probable  case  can  not  recover.  Should  we  depart 
from  that  rule  when  asked  to  destroy  a  capacity  and  the  rights  attached 
to  that  capacity ;  when  asked  to  enslave  the  will  and  the  functions  of 
that  will ;  when  asked  to  place  in  charge  of  a  curator  the  property,  the 
will,  the  body,  the  privileges,  and  liberty  of  any  one  ?    Assuredly  not. 

Under  our  law,  to  justify  such  a  sentence,  three  causes  are  indispensa- 
l)le: 

First— Th(*  indisputable  incapacity  to  administer  one's  estate. 

Second — The  absolute  inability  to  take  care  of  one's  peraon. 

Third— An  actual  and  imavoidable  necessity  to  interdict. 

In  this  case  only  one  of  these  conditions,  the  first,  was  shown  to  exist. 

The  rehearing  is  refused. 


No.  6532. 
John  I.  Adams  &  Co.  vs.  Thomas  J.  Dai'Xis  et  al. 

National  liank^.  lik*^  any  other  oorporations.  and  the  receivfrrs  of  the  same,  may  sue. 

and  b3  sued,  in  the  Stat.^  courts  of  their  domicile, 
vriierea  confliet  of  privilo^fs  on  certain  property  arises,  the  claims,  no  matter  who 

the  claimants  are.  must  be  transferred  to,  and  passed  on.  by  the  court,  under 

whose  mandate  the  proi)erty  was  first  seized. 
The  mortk'ntfc  and  judgment  creditors,  and  the  purchaser  of  tlie  mortgaKO  prop- 

<*rty  at  judicial  sale  of  the  property,  can  not.  by  theh-  cnnventions.  perpetuate  a 

judicial  mortjf age,  after  the  judgment  has  been  extinguished  on  which  the  mort- 

cajfe  foundetl. 
A  third  person  can  not  b"  aflfected  by  any  notice  of  a  mortgage,  except  the  notice 
••onveyed  to  him  by  the  inscription  of  the  mortgage.  All  arc  third  persons,  except 

the  parties. 

Till.'  iuiirriijtion  of  a  raortga.,'e,  aft«r  the  lapse  of  t'^n  years  from  the  date  of  inacrip- 
tion.  unless  reinsci'lbod.  is  utterly  void  as  to  third  persons,  and  is  no  longer  any 
proof  of  the  mortgage,  even  between  the  parties  to  it. 

iPPEAL  from  the  Fifteenth  Judicial  District  C';urt,  parish   of  La- 
fourche.   Beattie,  J. 
Clay  Kiwbloch,  for  plaintiffs  and  appellees. 
J.  D.  R')}L^e  and  Andrew  J.  Mfirphy,  for  N.  W.  Casey,  receiver. 
The  opinion  of  the  coxirt  was  delivered  by 
Mark,  J.    On  the  twenty-fourth  of  February,  18G0,  Tucker  Brothers 
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executed  a  mortgage,  which  was  recorded  on  the  same  day,  on  a  planta- 
tion in  the  paiish  of  Lafourche,  in  favor  of  Robert  Tucker  or  any  future 
holder,  to  secure  four  promissory  notes  for  five  thousand  dollars  each, 
of  which  two  only  seem  to  have  been  used. 

The  Bank  of  New  Orleans  held  one  of  these  notes,  and  Godfrey  Barns- 
ley  held  the  other.  The  }>ank  obtained  judgment  against  Tucker 
Brothers  on  the  note  held  by  it,  with  recognition  of  the  mortgage,  which 
was  recorded  as  a  judicial  mortg  -^  on  the  twenty-eighth  of  June,  1867. 
Bamsley  br<5ught  suit  on  the  note  held  by  him,  which  was  not  prose- 
cuted to  judgment ;  and  it  seems  to  have  been  discontinued. 

Execution  issued  on  the  judgment  in  favor  of  the  bank,  unH.^r  which 
the  sheriff  seized  the  mortgaged  property,  and  sold  it  on  the  seventh  of 
September,  1867,  to  A.  W.  Cummings,  for  cash. 

The  first  mortgage  in  date  bore  on  part  only  of  the  property,  and  wels 
in  favor  of  Gaubert  and  Richard,  who  had  obtained  judgment  against 
Tucker  Brothers  for  the  amount  due  them,  which  was  recorded  as  a  judi- 
cial mortgage  on  the  fourteenth  of  July,  186G  ;  and  the  next  in  rank  w...-^ 
that  mider  which  the  bank  and  Barnsley  claimed.  The  price  of  the  ad- 
judication was  not  sufficient  to  pay  the  amount  due  these  creditors  mthc 
second  rank.  Of  course  the  junior  mortgagees  were  cut  off,  and  the 
creditors  in  the  first  and  second  ranks  were  the  only  persons  who  wer*. 
interested  in  the  distribution  of  thg  proceeds  of  the  sale. 

The  sheriff,  in  his  return,  after  the  usual  recitals,  states  that  the  prop- 
erty was  adjudicated  to  the  last  and  highest  bidder,  A.  W.  Cummings, 
*•' for  and  in  consideration  of  the  sum  of  thirteen  thousand  and  twentj- 
flve  dollars,  paid  cus  folloios,  to  wit : 

"  First— The  purchaser  retained  in  his  hands  the  sum  of  81851 10,"  the 
amount  due  to  the  flrat  mortgage  creditors,  Gaubert    and  Ri  hard, 

which  amount  remained  secured  by  same  martga(je" 
Second— The  balance  of  adjudication,  811,173  90,  is  applied  to  the 
settlement  of  the  claim  of  the  plaintiff  and  Godfrey  Barnsley,  each  hold- 
ing a  ftve-thousand-dollar  note,  secured  by  the  second  mortgage  *  *  * 
in  the  following  proportions,  the  fund  being  insufficient  to  extinguish 
these  claims,  viz,:  to  the  bank,  to  -^over  principal,  interest,  and  costs,  i^ro 
7'ata,  86269  50 ;  to  G.  Barnsley,  j>ro  rafrt,  8490i  40 ;  as  will  more  fully 
appear  by  act  of  compromise  and  agreement  between  the  parties,  etc." 

The  agreement  refen*ed  to  in  the  return  is  of  the  same  date  as  the 
sale.  It  begins  with  the  declaration  by  Cummings  "  that  he  has  this  day 
purchased  at  sheriff's  sale,  in  the  case  entitled  the  Bank  of  New  Orleans 
vs.  Tucker  Brothers,  for  cash  ";  and  then  follows  a  description  of  the 
property  and  statement  of  the  price  of  the  adjudication.  The  agree- 
ment then  recites :  "  That  the  purchase  price  was  not  in  reality  paid  in 
cash;  but  the  purchaser  compounded  and  compromised  with  the  mort- 
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gage  creditors  hereinbefore  named,  who  agree  to  give  him  time,  tvithouty 
however,  impairing  or  novating  their  original  claims,  the  right  to  enforce 
which  they  expressly  reserve" 

The  payments  were  to  be  in  three  installments.  With  respect  to  Gau- 
bert  and  Richard,  declared  to  be  the  creditors  first  in  rank,  after  dividing 
the  $1851  10,  to  be  paid  them,  into  three  parts,  as  agreed  upon,  and 
fixing  the  dates  from  which  they  are  respectively  to  bear  interest,  the 
agreement  states : 

**  t  is  distinctly  understood,  however,  that  if  any  of  these  installments 
should  not  be  paid  at  maturity  the  whole  amount  shall  be  exigible,  and 
Gaubert  and  Richard  shall  be  and  are  hereby  authorized  and  expressly 
empowered  to  enforca  the  aforesaid  judgment  in  case  No.  487  on  the 
tract  to  them  mortgaged  specially  by  privilege,  the  said  Cummings  bind- 
•  ing  himself  to  interpose  no  objection  or  obstacle  thereto." 

After  dividing  the  1^4905  40  to  be  paid  to  Bamsley  and  the  $6269  50  to 
be  paid  the  bank  into  three  parts  each,  and  fixing  the  dates  of  payment 
and  the  time  from  which  they  are  to  bear  interest,  the  agreement  pro- 
ceeds: 

"  It  ]b  understood,  as  above  stated,  that  the  parties  hereto  do  not  by 
these  presents  impair,  affect,  or  novate  their  existing  claims^  and  that  in 
case  of  non-payment  they  will  be  entitled  to  enforce  the  judgments 
which  may  be  held  by  them,  and,  furthermore,  that  the  original  mortga* 
ges  and  privileges  remain  in  full  force  and  effects,  and  are  not  herebij 
novated,  and,  if  need  be,  for  the  purpose  of  avoiding  all  doubt  the  said 
privileges  and  mortgages  are  hereby  recognized  as  operating  on  the  said 
property  in  the  proportions  aforesaid  and  to  secure  the  debts  aforesaid^ 
with  the  rank  above  stated. 

"The  mortgage  of  the  said  Bamsley  and  the  bank  results  from  an  act 
executed  before  the  undersigned  recorder  on  twenty- fourth  February, 
1860,  inscribed  in  this  office  on  the  same  day^  as  will  more  fully  appear 
by  suit  No.  578,  entitled  Bank  of  New  Orleans  vs.  Tucker  Brothers,  and 
No.  793,  entitled  Godfrey  Barnsley  vs.  Tucker  Brothers,  on  file  in  tho 
Third  District  Court  of  Lafourche." 

This  agreement  was  recorded  in  the  book  of  conventional  mortgages 
on  the  day  of  its  date,  se^^enth  September,  1867. 

Pursuant  to  the  sale  and  adjudication  of  the  seventh  September,  tho 
sheriff  on  the  ninth  September  made  a  deed  to  Cummings,  in  which  he 
recites  all  that  he  had  done  touching  the  sale,  and  copies  his  return  in 
full  He  then  proceeds  to  "  sell,  set  over,  transfer,  and  convey  unto  the 
purchaser,  A.  W.  Cummings,  for  the  sum  above  stipulated  and  paid  as 
aforesaid,  all  the  rights,  title,  and  interest  which  defendants,  Tucker 
Brothers,  hnfl  in  or  on  the  aforesaid  property." 

The  sheriff  treated  the  sale  as  having  been  made  for  cash,  and  reserved 
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no  mortgage  on  the  property.    The  deed  was  registered  on  the  thirtieth 
September  in  the  book  of  conveyances. 

In  December,  1868,  Cummings  sold  the  property  to  Mrs.  Tucker,  who 
assumed  to  pay  the  debts  for  which  CummiDgs  had  bound  himself ;  and 
on  the  same  day  she  sold  half  of  it  to  Thomas  J.  Daimis,  with  whom  she 
formed  a  planting  partnership.  Daunis  assumed  the  same  debts,  but 
neither  he  nor  Mrs.  Tucker  gave  any  mortgage  to  secure  the  payment. 

On  the  second  of  April,  1870,  Daimis  and  Mrs.  Tucker  mortgaged  th«^ 
property  to  John  I.  Adams  &  Co.,  and  on  the  first  of  April,  1871,  Mrs. 
Tucker  sold  her  half  to  Daunis,  who  assumed  all  the  debts  for  which  sh<* 
had  bound  herself,  but  he  gave  no  mortgage  to  secure  the  payment. 

On  the  twenty-flfth  of  July,  1875,  Adams  &  Co.  required  the  recorder 
to  cancel  and  erase  the  inscription  of  the  conventional  mortgage  of  the 
twenty-fourth  of  February,  1860,  on  the  ground  that  more  than  ten  years 
had  elapsed  after  the  date  of  this  inscription  when  they  on  the  second  of 
April,  1870,  acquired  their  mortgage  on  the  property,  and  this  inscription 
had  not  been  renewed. 

The  recorder  complied  with  this  demand,  as  he  wa«  bound  to  do  by  the 
act  of  1843,  Re\ised  Statutes,  sections  450,  3141,  amending  article  333:3, 
now  article  3369,  of  the  Civil  Code;  and  on  the  twenty-eighth  of  July 
Adams  &  Co.  proceeded  against  Daunis  on  their  mortgage  by  seizure  and 
sale.  The  property  was  sold  on  the  second  of  October,  1875,  and  the 
mortgagees  became  the  purchasers  for  some  817,519,  less  than  half  the 
mortgage  debt  duo  them.  The  sh-rifT  refused  to  complete  the  adjudi- 
cation without  payment  of  certain  mortgage  claims  against  Tucker 
Brothers,  among  others  that  of  the  Bank  of  New  Orleans,  resulting  from 
the  judgment  recorded  on  the  twenty-eighth  of  June,  1867. 

Adams  &  Co.  then  took  a  rule  on  the  recorder;  N.  W.  Casey,  receiver 
of  the  New  Orleans  National  Banking  Association,  the  successor  of  the 
Bank  of  New  Orleans;  Goodrich  &  Co.,  R.  &  E.  L.  Tanner,  Gaubert  and 
Richard,  and  the  sheriflf:  the  recorder  and  the  several  creditors  to 
show  cause  why  the  mortgages  appearing  in  the  names  of  these  credit- 
ors, respectively,  in  so  far  as  they  affect  the  projierty  in  question,  should 
not  bo  canceled  and  erased;  and  the  sheriff  to  show  cause  why  he  should 
not  complete  the  adjudication,  and  put  the  j)urQ^iasers  in  possession. 

Casey  alone  appeared  and  contested  this  rule.  He  pleaded  want  of 
jurisdiction;  and  that  the  proper  and  necessary  parties  were  not  befoii* 
the  court.  He  also  pleaded  a  general  denial;  and  set  up  the  judgment 
against  Tucker  Brothers  in  favor  of  the  Bank  of  New  Orleans,  recorded  as 
a  judicial  mortgage  on  the  twenty-eighth  of  June,  1867,  which  he  alleged 
had  not  been  paid,  and  was  in  full  force. 

The  judgment  of  the  court  below  made  the  rule  absolute,  and  or- 
dered the  recorder  to  cancel  and  erase  the  several  mortgages  specified 
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in  the  rule,  and  in  accordance  with  its  terms;  and  the  sheriff  to  complete 
the  adjudication,  and  to  put  the  purchaser  in  possession.  From  this 
judgment  Casey  took  a  devolutive  appeal. 

The  plea  to  the  jurisdiction  is  twofold;  1.  That  the  national  banks 
can  not  be  sued  in  a  State  court,  except  in  the  county  or  parish  in  which 
they  are  located.  2.  That  the  rights  cl  the  bank  can  not  be  deter- 
mined on  a  rule,  but  only  by  direct  action. 

Piret — As  to  this  latter  objection,  it  suffices  to  say  that  in  such  a  case 
as  this  the  law  requires  the  proceeding  to  be  summary.  Code  of  Prac- 
tice, 754,  755;  Revised  Statutes,  sections  1942,  2903. 

Second — The  other  plea  to  the  jurisdiction  is  based  upon  section  fifty- 
seven  of  the  national  bank  act,  which  was  omitted  in  the  Revised  Statutes 
of  the  United  States;  but  is  to  be  found  in  the  appendix,  p.  1437,  as  an 
amendment  to  section  5198,  as  follows: 

"  Suits,  actions,  and  proceedings  against  any  association  under  this 
title  may  be  had  in  any  circuit,  district,  or  territorial  court  of  the  United 
States,  held  within  the  district  in  which  such  association  may  be  estab- 
lished, or  in  any  State,  county,  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in  similar  cases." 

TVe  do  not  understand  this  section  as  excluding  all  other  jurisdictions 
than  those  specified.  The  State  courts  derive  their  jurisdiction  from 
State  law,  not  from  the  laws  of  the  United  States ;  and  we  must  look  to 
the  State  law  to  ascertain  whether  a  State  court  has  jurisdiction  in  any 
given  case,  except  where  exclusive  jurisdiction  is  given  to  the  Federal 
tribunals  by  the  constitution  and  laws  of  the  United  States. 

Section  5136  of  the  Revised  Statutes,  section  eight  of  the  National 
Bonk  act,  authorizes  the  banks  "  to  sue  and  be  sued,  complain  and  de- 
fend, in  any  court  of  law  and  equity,  as  f  idly  as  natural  persons."  That  is, 
these  banks  are  corporations,  and  they  proceed  and  are  proceeded  against 
as  other  corporations.  Once  vested  with  this  power  and  capacity,  they 
are  amenable  to  the  jurisdiction  of  the  courts  of  the  States  in  which  they 
are  respectively  located,  just  as  other  corporations  or  natural  persons 
are;  and  section  fifty-seven  of  the  bank  act  is  merely  declaratory,  and 
was  not  intended  as  an  abridgment  of  the  power  and  jurisdiction  of  the 
State  courts,  touching  property  or  persons,  natural  or  corporate,  within 
their  territorial  limits.  Of  course  these  corporations,  just  as  natural  per- 
sons, may  have  causes  in  which  they  are  parties  heard  and  determined  in 
the  Federal  courts,  either  on  original  process  or  by  removal  in  the  cases 
provided  by  the  laws  of  the  United  States. 

In  Louisiana  the  jurisdiction  of  the  courts  depends  upon  the  subject 
matter  in  controversy  and  the  domicile  of  the  defendant.  The  New  Orleans 
National  Banking  Association  had  its  domicile  at  New  Orleans;  and,  in  an 
ordinary  civil  case,  it  covdd  not  have  been  sued  out  of  the  parish  of  Orleans. 
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Casey,  the  receiver,  has  his  domicile  at  the  city  of  New  Orleans ;  and  in 
like  manner  he  is  not  subject  to  the  ordinaiy  jurisdiction  of  the  courts 
of  other  parishes. 

The  association  was  not  made  a  party  to  this  proceeding.  The  Bank 
of  New  Orleans  no  longer  exists.  It  was  converted  into  the  New  Orleans- 
National  Banking  Association  in  1871,  and  Casey,  receiver  of  that  asso- 
ciation, administered  the  effects  which  formerly  belonged  to  the  Bank  of 
New  Orleans.  If  the  association  were  a  party  it  would  be  tunenable  to 
the  jurisdiction  of  any  State  court  in  which  a  natural  person,  having  his 
domicile  at  the  city  of  New  Orleans,  could  be  sued.  The  case  cited  by- 
appellant's  counsel,  Bank  of  Bethel  vs.  Pahquoique  Bank,  14  Wallace,. 
38B,  simply  decides  that  a  national  bank  does  not  lose  its  corporate  ex- 
istence by  the  appointment  of  a  receiver,  and  that  it  may  still  be  sued, 
just  as  a  natural  person,  in  a  court  of  the  State,  precisely  as  if  a  receiver 
had  not  been  appointed. 

The  question  in  this  case  is  not  whether  this  national  banking  associa- 
tion may  be  sued  in  a  State  court  aft«r  a  receiver  has  been  appointed; 
but  whether,  a  receiver  having  been  appointed,  he  is  amenable  to  the 
jurisdiction  of  a  State  court  in  a  parish  different  from  that  in  which  the- 
association  was  located,  and  in  which  also  he  has  his  domicile. 

By  the  act  of  1841,  re-enacted  in  1855,  p.  497,  section  thirty-seven,  and 
again  in  the  Revised  Statutes  of  1870,  sections  1942,  2903:  "  Whenever  a 
conflict  of  privileges  arises  between  creditors,  all  the  suits  and  claims  shall 
be  transferred  to  the  court  by  whose  mandate  the  property  was  first  seized^ 
cither  in  mesne  process  or  on  execution,  and  the  said  cour*-  shall  pro- 
ceed  to  class  the  privileges  and  mortgages  according  to  their  rank  and 
privilege  in  a  sununaT^  manner  after  notifying  the  parties  interested." 

The  whole  controversy  in  this  case  is  a  conflict  of  privil^es.  The- 
property  was  situated  in  Lafourche;  it  had  been  seized  and  sold  under 
process  of  the  district  court  of  that  parish,  and  no  other  court  in  the 
State  had  power  or  jurisdiction  to  settle  the  controversy,  and  to  dis- 
tribute the  proceeds  of  the  sale  among  the  several  creditors  asserting 
mortgages  and  privileges  against  the  property. 

Third — The  rule  required  certain  persons  to  show  cause  why  inscrip- 
tions of  mortgages  appearing  in  their  names  should  not  be  canceled  and 
erased.  These  persons  were  made  parties  by  name,  and  they  appear  to 
have  been  notified.  No  other  persons  whomsoever  were  necessary  par- 
ties, because  the  rights  of  no  other  persons  were  attacked  or  involved. 
If  any  person  interested  was  not  before  the  court,  it  will  be  his  busi- 
ness to  make  that  fact  appear  when  his  rights  are  affected;  but  it  is  not 
the  business  of  a  party  who  is  properly  before  the  court,  and  who  asserts 
an  independent,  separate,  and  distinct  right,  which  must  be  determined 
between  him  and  the  plaintiff. 
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It  was  proven  on  the  trial  that  the  debt  clue  Gaubert  and  Richard  had 
Ix^en  paid  in  full;  and  that  the  judicial  mortgages  in  favor  of  Goodrich  & 
Co.  and  R.  &  E.  L.  Tanner  were  long  subsequent  in  date  to  the  conven- 
tional mortgage  under  which  the  bank  claimed  and  the  sheriff  sold  the 
property.  None  of  these  parties  have  ai)pealed,  and  the  judgment  is 
unquestionably  correct  so  far  as  they  are  concerned.  The  only  question 
is  as  to  the  right  of  tho  bank;  and  that  depends  upon  the  effect  to  be 
given  to  the  conventional  mortgage  recorded  on  the  twenty-fourth  of 
February,  1860;  the  judicial  mortgage  recorded  on  the  twenty-eighth  of 
June,  1876;  ai?d  the  agreement  with  Cuinmiugs,  recorded  on  the  seventh 
September,  1807. 

Firet — So  far  as  the  judicial  mortgage  is  concerned,  it  is  obvious  that 
it  was  extinguished  by  tlie  sale  made  under  execution  issued  on  the 
judgment  It  was  a  judgment  against  Tucker  Brothers,  and  their  property 
was  seized  and  sold  in  satisfaction  of  that  judgment,  and  the  price  of  the 
lid  judication  was  apportioned  and  distributed  by  the  sheriff  among  the 
several  mortgage  creditors,  according  to  their  rank  and  privilege  respect- 
ively. It  was  not  in  the  power  of  the  bank,  the  seizing  creditor,  and  one 
<»f  the  distributees  of  the  proceeds  of  that  sale,  nor  was  it  in  the  power 
of  Cummings,  tho  punjhaser  of  the  property,  for  cash,  to  revive  that 
judgment,  or  to  give  force  and  vaUdity  to  the  judicial  mortgtige,  the  mere 
incident  and  accessory,  after  the  judgment  itself,  upon  which  alone  it  de- 
pended, had  been  extinguished,  pro  tanto,  as  to  the  judgment  debtors,  by 
the  sale  of  then*  property. 

Second— The  agreement  between  Cummings  and  the  mortgage  credit- 
ors was  anomalous,  and  in  some  respects  extraordinary.  It  is  clear  that 
C\immings  did  not  grant  any  mortgage  on  this  property,  and  as  the  title 
of  the  Tucker  Brothers  had  been  divested,  and  had  vested  in  Cummings 
by  the  sherifTs  sale,  adjudication,  and  registered  deed,  the  extraordinary 
tiroumstance  is  that  these  creditors  of  Tucker  Brothers  were  so  careful, 
took  such  pains  to  reserve  their  original  rights,  and  to  stipulate  that  they 
should,  in  case  of  default  on  the  part  of  Cummings,  enforce  their  original 
claims  and  mortgages  against  Tucker  Brothers,  and  that  these  claims 
and  mortgages  were  in  no  way  impaired,  or  affected,  or  novated  by  the 
agreement  made  with  Cummings. 

Cummings  did,  indeed,  recognize  the  original  mortgages  and  pri\ileges 
as  operating  on  the  property;  but  this  recognition  of  mortgages  granted 
by  Tucker  Brothers  no  more  (treated  a  moitgage  against  Cummings  than 
his  recognition  of  the  judgments  against  Tucker  Brothers  made  him  a 
party  to  the  judgments  and  subjected  him  and  his  property  to  the  pro- 
cess of  execution  as  one  of  the  judgment  debtors. 

Reduced  to  its  just  proportions,  this  agreement  means  that  the  several 
<Teditor8  who  were  entitled  to  the  entire  proceeds  of  the  sale  would  not 
21 
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require  Cummings  to  pay  them  in  cash,  as  he  was  bound  to  do  by  the 
terms  of  the  sale;  that  they  granted  him  time  to  pay;  that  he  recognized 
their  original  mortgages  and  claims  as  still  existing  and  operating 
against  the  property,  and  obligated  himself,  in  case  of  his  failure  to  meet 
the  payments  as  stipulated,  to  interpose  no  objection  or  obstacle  to  the 
enforcement  of  their  original  claims  and  mortgages  against  Tucker 
Brothers,  as  if  no  such  sale  had  been  made  by  the  sheriff.  Without  the 
intervention  of  Tucker  Brothers,  these  creditors  and  Cummings  agree 
that  the  mortgages  and  judgments  which  Cummings  was  bound  to  pay 
in  cash,  to  the  extent  of  the  price  of  the  adjudication,  should  not  be  paid 
or  discharged,  but  should  continue  in  force,  notwithstanding  the  fact  that 
the  property  of  Tucker  Brothers  had  been  sold,  and  sold  for  cash,  in 
satisfaction  of  these  claims  and  mortgages. 

It  can  not  be  pretended  that  the  bank  could  ever,  at  any  time  after  the 
seventh  of  September,  1867,  have  enforced  their  judgment  against 
Tucker  Brothers  by  execution  or  any  other  process  against  the  mort- 
gaged property  which  had  been  seized  and  sold  under  that  judgment; 
and  the  moment  the  right  of  the  bank  to  seize  and  sell  that  prop- 
erty under  thiit  judgment  ceased,  that  moment  the  judgment  lost  its 
effect  as  a  judicial  mortgage  with  respect  to  that  property,  and  the 
rights  of  the  bank  were  narrowed  down  to  tlie  conventional  mortgage  of 
the  twenty-fourth  of  Februaiy,  1860. 

Third— Tliere  is  proof  in  the  record  that  one  of  the  Tuckers  and 
Daunis  wrote  to  the  bank  acknowledging  their  indebtedness.  We  are 
dealing,  not  with  a  question  of  indebtedness,  but  with  a  question  of 
mortgage;  and  a  written  acknowledgni^ent  of  indebtedness  does  not  cre- 
ate a  mortgage. 

It  was  also  proven  that  Adams  &  Co.,  in  November,  1874,  offered  to 
pay  for  the  bank  claim  thirty  per  cent  on  the  amount  due  seventh  Septem- 
ber, 1867.  Adams  &  Co.  stated  in  their  letter  that  the  bank  held  a  con- 
current or  second  mortgage  for  ^6269  50  ;  that  the  inducement  for  their 
offer  was  that  Daunis  was  greatly  embarrassed,  his  property  mortgaged 
for  more  than  its  value,  and  that  they  were  mortgage  creditoi-s,  and  were 
desirous  to  have  the  place  kept  up  as  a  sugar  plantation,  "  which  can  only 
be  done  by  continuous  and  heavy  advances."  The  utmost  effect  of  this 
is  to  charge  Adams  &  Co.  with  knowledge  of  the  claims  of  the  bank, 
without  in  any  manner  giving  them  additional  force  or  enlai*ging  their 
effect. 

The  jurisprudence  of  Louisiana  seems  now  to  be  settled  that  there  is 
no  notice  or  knowledge  of  a  mortgage  by  which  a  third  person  can  be 
affected  other  than  that  which  is  afforded  by  inscription  in  the  proper 
office.  There  has  been  some  difference  of  opinion  as  to  the  corrwtnees 
of  this  doctrine,  and  wo  think  it  not  amiss  to  avail  oureelves  of  this  oct^a- 
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sion  to  discuss  the  question  somewhat  as  res  nova,  instead  of  contenting 
ourselves,  as  we  might  do,  with  a  mere  reference  to  the  decisions  of  this 
court 

The  Civil  Code  as  originally  adopted,  article  3314,  declared  that  "  mort- 
gages are  only  allowed  to  prejudice  third  persons  when  they  have  been 
publicly  inscribed  on  records  kept  for  that  purpose,  and  in  the  manner 
Hereafter  decreed." 

Article  3315  defined  the  words  third  persons,  as  used  in  the  preceding 
article,  to  be  "all  persons  who  are  not  parties  to  the  act  or  to  the  Judg- 
ment on  which  the  mortgage  is  founded,  and  who  have  dealt  vnth  the 
debtor  either  in  ignorance  or  before  the  existence  of  this  right*^  Under 
tlie  dominion  of  this  article  there  was  room  for  the  opinion  that  knowl- 
edge supplied  the  place  of  inscription. 

The  act  of  1855,  No.  274,  section  two,  declares  that  all  sales,  contracts, 
and  judgments  affecting  immovable  property  which  shall  not  be  re- 
corded in  the  parish  where  the  property  is  situated  **  shall  be  uttei'hj  null 
and  roid,  except  between  the  parties  thereto" 

The  constitution  of  1868,  article  123,  provides  that  "  no  mortgage  or 
privU^e  shall  hereafter  affect  third  persons,  unless  recorded  in  the 
parish  where  the  property  to  be  affected  is  situated." 

The  act  of  1855  is  re-enacted  in  the  Revised  Statutes  of  1870,  sections 
3188, 3189  ;  and  it  is  embodied  in  the  Revised  Civil  Code  of  1870,  articles 
2264,  2265,  and  2266. 

Article  3342  of  the  Revised  Code  is  a  copy  of  article  3314  of  the  former 
editions  ;  but  article  3343,  which  takes  the  place  of  the  original  article 
3315,  has  modified  the  definition  of  thit^d  persons  remarkably.  It  rends 
thus: 

. "  By  the  words  third  persons,  used  in  the  foregoing  article,  are  to  be 
understood  all  persons  who  are  not  parties  to  the  act  or  to  the  judgment 
on  which  the  mortgage  is  founded,"  omitting  the  last  clause,  the  words 
which  follow  "  fovmded "  in  the  original  article,  as  follows :  "  a)id  tcho 
have  dealt  with  the  debtor  in  ignorance,  or  before  the  exitatowe  of  this 
rlghtr 

There  can  be  no  doubt  that  the  intention  of  the  law  is  as  declared 
in  the  act  of  1855,  new  article  2266  of  the  Code;  in  the  constitution,  art. 
123,  and  in  article  3347  of  the  C^de,  that  a  mortgage  not  recorded  in  the 
parish  where  the  property  to  be  affected  is  situated  is  utterly  null  and 
void,  except  between  the  parties  thereto. 

The  inscription,  therefore,  is  as  essential  to  the  validity  of  the  mort- 
gage, except  between  the  parties  to  the  act,  as  the  mortgage  is  to  the 
validity  and  effect  of  the  inscription.  If  the  inscription  loses  its  effect, 
as  it  may  by  the  lapse  of  time,  the  mortgage  ceases  to  have  eiTcct,  except 
J>etween  the  parties. 


^ 
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Article  3333  of  the  original  Code  was  as  follows: 

"  The  registry  preserves  the  evidence  of  mortgages  and  privileges 
during  ten  years,  reckoning  from  the  day  of  tkeli"  date;  their  efifect 
ceases,  even  against  the  contracting  parties,  if  the  inscriptions  have  not 
been  renewed  before  the  expiration  of  this  time,  in  the  manner  in  which 
they  were  first  made." 

The  act  of  1843,  already  referred  to,  amending  this  article,  makes  it 
the  duty  of  the  recorders,  on  the  simple  application  in  writing  of  the 
owner,  creditor  of  the  owner,  or  other  party  interested,  to  cancel  and 
erase  all  inscriptions  of  mortgages  which  have  existed  or  may  exist  on 
their  records  for  a  period  exceeding  ten  years  without  a  renewal  of  such 
inscription.    Revised  Statutes,  sections  450,  3141. 

There  was  some  doubt,  as  the  law  then  stood,  whether  the  mortgage 
lost  its  effect  by  the  lapse  of  ten  years  from  its  date,  or  whether  it  was 
the  inscription  which  was  thus  perempted. 

Article  3369  of  the  Revised  Civil  Code  takes  the  place  of  article  3333^ 
and  it  changes  the  phraseology  of  the  original  article: 

"The  registry  preserves  the  evidence  of  mortgages  and  pri\ileges 
during  ten  years,  reckoning  from  the  day  of  its  date  (not  their  date,  as 
in  the  original);  its  effect  (not  their  effect,  as  in  the  original)  ceases,  even 
against  the  contracting  parties,  if  the  inscriptions  have  not  been  renewed 
before  the  expiration  of  this  time,  in  the  manner  in  which  they  were  first 
made." 

The  ten  years  are  to  be  reckoned,  not  from  the  date  of  the  mortgage, 
but  from  the  date  of  the  inscrij^tion,  and  the  effect  of  the  rcgii<trit,  not  of 
the  mortgage^  ceases  against  the  contracting  parties,  etc.  One  of  the 
effects  of  the  registry,  so  long  as  it  exists,  is  that  it  preserves  the  evi- 
dence of  the  mortgage  or  privilege;  but  when  the  ten  years  from  the 
date  of  the  inf-cription  have  expired  without  reinscription  before  that 
time,  the  registry  no  longer  affords  proof  of  the  mortgage  or  privilege, 
even  as  against  the  contracting  parties.  As  the  mortgage  is  utterlv  null 
and  void,  except  between  the  parties,  without  inscription,  it  can  have  no 
effect  whatever  as  to  all  other  persons  after  the  expiration  of  ten  years 
without  reinscription  before  that  time  has  elapsed. 

Whether  this  be  in  accordance  with  the  registry  laws  of  other  States, 
or  the  decisions  of  other  and  the  most  authoritative  and  respectable 
judicial  tribunals  elsewhere,  it  is  not  material  to  inquire.  In  most  of  the 
States  the  cliief  if  not  the  sole  object  of  registry-  is  to  give  notice,  to  af- 
ford certain  means  of  knowledge  to  those  who  may  be  affected  by  the 
c»ontracts  which  are  required  to  be  recorded;  and  under  such  a  system  it 
may  well  be  held  that  knowledge,  as  it  is  the  accomplishment  of  all  that 
the  registry  could  possibly  effect,  supplies  its  place  and  makes  it  unnec- 
<^8sar>'. 
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Under  our  system,  the  registry  preserves  the  evidence  of  the  mort- 
gage. "Without  it  the  mortgage  is  utterly  null  and  void,  except  between 
the  parties  thereto.  The  language  of  the  law  is  plain;  and  it  is  not  pos- 
sible to  avoid  the  conclusion  that  nothing  supplies  the  place  of  registry', 
or  dispenses  vnth  it,  so  far  as  those  are  conceraed  who  are  not  parties  to 
the  mortgage;  and  that  when  ten  years  have  elapsed  after  the  inscrip- 
tion without  reinseription  before  that  time,  those  who  are  not  parties 
to  the  mortgage  may  safely  contract  with  the  mortgager  as  if  no  such 
inscription  had  ever  been  made;  and  they  may  acquire  mortgages  on  the 
same  property,  from  the  same  mortgager,  which  will  outrank  all  previous 
mortgages  the  inscriptions  of  which  have  lost  their  effect  by  the  lapse 
of  time. 

On  the  second  of  April,  1870,  the  date  of  the  mortgage  under  which 
John  L  Adams  &  Co.  claim,  more  than  a  month  had  elapsed  after  the 
inscription  of  the  mortgage  under  which  the  bank  claims  had  lost  its 
effect.  The  mortgage  in  favor  of  Adams  &  Co.  outranked  that  mort- 
gage; and,  whatever  effect  the  latter  may  have  had  during  the  ten  years 
after  the  twenty-fourth  of  February,  1860,  it  could  have  had  none,  except 
between  the  parties  thereto,  after  the  expiration  of  that  time. 

The  sale  of  mortgaged  property  under  execution,  for  cash,  in  satisfac- 
tion of  the  mortgage  debt,  must  release  and  discharge  that  property 
from  the  operation  and  effect  of  that  mortgage;  and  neither  the  conven- 
tional nor  the  judicial  mortgage  in  favor  of  the  bank  had  any  real  exist- 
ence, so  far  as  the  property  originally  affected  by  them  was  concerned, 
after  the  sale  of  that  property  on  the  seventh  of  September,  1867. 

Counsel  for  appellant  suggest  that  the  agreement  of  seventh  of  Sep- 
tember, 1867,  was  not  discussed  in  the  court  below.  We  find  that  it  was 
introduced  in  evidence  by  them;  and  we  do  not  see  how  the  judge  could 
have  avoided  giving  it  the  effect  to  which  it  was  entitled,  or  deciding  that 
it  had  not  the  effect  claimed  for  it.  It  is  clearly  not  a  mortgage;  and  if 
it  appears  as  a  mortgage  in  favor  of  the  bank  it  should  bo  canceled  and 
erased,  so  far  as  the  bank  is  concerned,  under  the  judgment  making  the 
rule  absolute. 

Our  conclusion  is  that  all  the  mortgage  rights  which  the  Bank  of  New 
Orleans  had  with  respect  to  the  property  in  question  have  long  since 
been  extinguished;  and  the  judgment  appealed  from  is  therefore  affirmed 
with  costs. 

The  labor  of  examining  this  voluminous  and  closely- written  transcript 
has  bf*en  greatly  increased  by  the  failure  of  the  clerk  to  observe  the  first 
rule  of  this  court,  adopted  thirty-first  of  May,  1869.  Some  long  docu- 
ments have  been  copied  more  than  once,  and  the  index,  of  several  pages, 
is  merely  a  reference  to  the  papers  and  proceedings  in  the  case  in  the 
order  in  which  they  appear  in  the  transcript,  without  even  an  attempt  at 
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alphabetical  arrangement  We  think  this  a  proper  occasion  to  call  the 
attention  of  the  clerks  to  this  rule,  and  to  notify  them  that  they  incur  the 
risk  of  having  to  pay  the  costs  of  putting  the  transcripts  in  proper  or- 
<ler,  and  of  arranging  the  indexes,  where  they  fail  to  observe  the  rule  of 
the  court  in  that  respect. 


No.  6630. 

/**  *^'^'  Bazile  Babthe  vs.  Succession  of  J.  Lacboix. 

A  promissory  note  for  a  certain  sum  executed  by  a  person  in  favor  of  his  employee, 
payable  at  the  maker's  death,  although  said  sum  be  not  lesrally  due.  will  not  be 
deemed  as  a  donation  in  dissruise.  if  it  appear  that  the  note  has  for  its  considera- 
tion the  natural  obligation  in  favor  of  the  employee,  aristngr  out  of  his  lonff 
services  to  the  maker. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Ti^sot, 
J. 

J.  A,  Seghers,  for  plaintiff  and  appellee. 

Cliarles  E.  Schmidt,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  was  for  a  number  of  years  a  trusted  employee 
of  the  deceased  Lacroix.  His  wages  appear  to  have  been  only  fifteen 
dollars  per  month.  In  1864,  Lacroix  being  in  bad  hecdth  and  sick,  seut 
for  two  friends,  Garlepied  and  Reyff,  and  told  them  he  felt  under  obliga- 
tions to  plaintiff  and  directed  to  be  drawn  up  and  attested  by  them  a 
note  in  plaintiffs  favor  for  five  hundred  dollars,  payable  at  his  (Lacroix's) 
death.  The  note  was  so  drawn,  signed  by  Lacroix,  and  delivered  to 
plaintiff,  who  kept  it  until  it  was  destroyed  with  his  other  effects  by  fire 
a  year  or  more  afterward.  About  twelve  years  after  this  transaction 
Lacroix  died,  and  this  suit  is  brought  to  recover  the  amount  of  said  note. 

The  defense  is  that  the  note  was  given  without  consideration,  and  that 
it  was  at  best  a  disguised  donation,  void  for  want  of  form,  etc. 

There  was  judgment  for  plaintiff,  and  the  executor  of  Lacroix  appeals. 

The  plaintiff  and  said  two  attesting  witnesses  were  sworn  on  the  trial 
below,  and  they  fully  prove  the  execution  of  the  obligation  as  stated. 
Plaintiff  says  in  substance  it  was  given  as  a  gratuity  beyond  his  wages 
and  for  faithful  and  long  service.  He  speaks  of  it  as  a  donation  for  his 
services.  The  witness  Garlepied  (who  drew  up  the  note)  says  he  got  the 
impression  from  what  Lacroix  said  that  plaintiff  was  dissatisfied  with 
his  wages  and  was  talking  of  leaving  his  employ,  and  that  the  note  was 
given  to  satisfy  and  keep  him.  The  other  witness,  Reyff,  says  nothing 
of  this  proposed  departure  of  plaintiff  from  service,  but  speaks  of  ita 
being  a  donation  for  services,  a  gratuity,  etc. 
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It  also  appears  that  four  or  five  days  after  this  five-hundred-doUar 
note  was  thus  given,  Lacroix  made  his  will  and  appointed  Mr.  Crabites 
his  executor.  He  at  the  some  time  executed  a  second  note  for  one  hun- 
dred and  fifty  dollars  in  favor  of  plaintiff,  payable  on  demand,  and  this 
was  given  to  the  executor  with  verbal  instructions  to  pay  it  after  his 
(Lacroix*s)  death,  saying  that  he  wanted  **  to  give  a  reward  to  Mr.  Barthe, 
liis  clerk.''  The  executor  swears  that  Lacroix,  although  intimate  with 
him  and  living  a  number  of  years  after  the  date  of  this  will,  never  said 
anythmg  about  having  executed  the  five-hundred-dollar  note.  The 
plaintiiT  swears  that  this  one-hundred-and-fifty-doUar  note  was  given 
for  wages  actually  due  him,  and  that  the  deceased  afterward  paid  him 
oDe  hundred  dollars  6n  account  of  it 

We  have  read  all  the  evidence  in  this  case  carefully,  and  the  conclusion 
we  have  reached  is  that  the  deceased,  Lacroix,  being  without  family,  and 
believing  that  plaintifiT  had  served  him  long  and  faithfully  at  very  small 
WEiges,  felt  that  he  was  under  a  moral  obligation  to  remunerate  him 
beyond  his  wages,  and  executed  this  five-hundred-doUar  note  for  that 
purpose. 

In  one  sense  it  was  a  gratuity;  L  e,,  he  was  under  no  legal  obligation 
to  do  so.  In  another  sense  it  was  the  fulfiUment  of  a  natural  obliga- 
tion. We  think  that  there  was  a  good  and  valid  consideration  for  the 
note.  Under  this  view  it  becomes  unnecessary  to  pass  upon  the  ques- 
tions raised  as  to  the  validity  of  donations  disguised  under  the  form  of 
onerous  contracts. 

Judgment  affirmed  with  costs  of  both  courts. 


No.  6608. 
Succession  of  James  Cloney. 

A  jndfpmcnt  homolosratinff  tho  aooouut  of  an  administrator,  wliere  no  evidcneo  has 

been  adduced  to  show  tho  correctness  of  tlie  account,  is  invalid. 
A  creditor  who  has  been  placed  on  the  tableau  of  a  succession,  and  rccosrnized  as  a 

creditor,  may  appeal  from  a  judgment  liomologratint?  an  administrator's  account, 

although  he  may  not  have  opposed  the  homolof^ation. 
The  amount  to  be  distributed  in  the  homolofiratod  account  of  an  administrator,  and 

not  the  amount  claimed  by  the  appellant,  determines  his  Tight  of  appeal. 

iPPEAL  from  tho  Second  District  Court,  parish  of  Orleans.     Tlssoty 
J. 
McGloin  d'  NixoHy  for  James  Grenon,  appeUant. 
B.  C,  Elliott,  for  the  succession. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Bpencer,  J.    On  the  18th  of  July,  1876,  the  admmistratrix  filed  her  ac- 
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count,  on  which  James  Grerinon,  appellant,  was  placed  as  an  ordmarj* 
creditor  for  S350,  and  on  which  she  put  herself  as  a  privileged  creditor 
for  the  widow's  $1000;  also  privileged  attorney's  fees  for  $500. 

Several  oppositions  were  filed,  but  none  by  appellant. 

On  the  Xhe  third  of  August.  1876,  on  motion  of  the  attorney  for  ad- 
ministratrix, and  on  the  oath  of  the  deputy  clerk  that  the  account  had 
been  duly  advertised  in  the  Xew  Orleans  Republican,  the  court  homolo- 
gated the  account  so  far  as  not  opposed,  without  other  proof. 

On  the  twenty-second  of  August,  1876,  there  was  judgment  sustaining 
the  oppositions  of  certain  creditors,  and  dismissing  that  of  M.  Hennen- 
mann,  and  reducing  attorney's  fees  to  five  percent.  On  the  same  day 
Hennenmann  moved  for  a  new  trial,  which  was,  on  the  twenty-ninth  of 
August,  granted. 

On  the  thirty-first  of  Januarj-,  1877,  the  administratrix  filed  in  the 
cause,  on  the  trial,  a  written  waiver  of  her  claim  to  the  ^1000,  and  also  a 
consent  that  the  attorney's  foes  be  reduced  to  five  per  cent  The  court 
gave  judgment,  reciting  that  all  the  oppositions  had  been  withdrawn, 
and  homologating  the  account  as  rendered. 

On  the  sixteenth  of  February,  1877,  James  Grennon,  by  motions  in 
open  court,  appealed  from  the  decrees  of  homologation,  of  date  Auguat 
3, 1876,  and  January  31,  1877. 

Appellee  moves  to  dismis.s  the  appeal  on  the  following  grounds : 

First — Appellant's  claim  is  for  only  ;B350. 

ScL'ond — The  record  does  not  contain  certain  papers  used  below. 

Third — Tliat  the  appeal  bond  is  insuflficient  for  a  suspensive  appeal. 

First — The  amount  of  the  fiuid  to  be  distributed  determines  the  right 
of  appeal.    It  is  more  than  five  hundred  dollars. 

Second — The  papers  which  are  properly  part  of  the  transcript  have 
been  filed.  The  mortnarla  was  not  offered  below,  and  therefore  makes 
no  part  of  the  record. 

Third — The  bond  is  for  the  amount  fixed  by  the  court.  It  is  good.  A 
bond  for  costs  is  all  that  was  required. 

The  motion  to  dismiss  is  overruled. 


On  tue  Merits. 

The  opini.^n  of  the  court  was  di'livered  by 

S:*en\:'?:r,  J.  Tlio  appMhint  bMng  pla?eJ  on  the  account  tis  a  creditor 
clearly  has  the  right  to  appeal  from  a  judgment  unsupported  by  thr 
evidence.    He  is  a  party  to  the  record. 

We  think  the  judgments  of  homologation  appealed  from  are  clearly 
erroneous.  That  of  the  third  of  August,  1870,  is  unsupported  by  any 
proof,  e\ en  prima  facie,  of  the  correctness  of  the  account.    Where  au 
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account  is  not  opposed  the  administrator  should  at  least  offer  proof 
sufficient  to  rentier  probable  its  correctness.  A  judgment  by  default 
can  not  be  confirmed,  except  on  proof  of  the  correctness  of  plaintiffs  de- 
mand. We  know  no  law  that  changes  this  rule  for  administrators.  The 
judgment  of  the  thirty-first  of  January,  1877,  is  in  direct  conflict  with 
the  written  admissions  of  the  administratrix.  She  "  waives  "  her  claim 
to  be  paid  one  thousand  dollars  by  privilege,  and  consents  to  a  reduction 
of  the  attorney's  fees;  yet  the  judgment  homologates/  absolutely  an  ac- 
count giving  her  this  one  thousand  dollars  and  the  attorney's  fees  with- 
out reduction. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgments 
appealed  from  be  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  court  below,  to  bo  there  proceeded  with  according  to  law,  appellee 
paying  costs  of  appeal. 


No.  G270. 
Mrs.  M.  a.  Laloire  et  al,  vs.  P.  S.  Wiltz  &  Co. 


A  PPEAL  from  the  Fifth  District"  Court,  parish  of  Orleans.     Cullom, 

A  J. 

Edicard  FhiUlj^s^  for  plaintiff  and  appellee. 

JF.  D.  Chretien^  for  defendants. 

The  bpinion  of  the  court  was  delivered  by 

Spencek,  J.  The  plaintifif,  Mrs.  Laloire,  being  indebted  to  defendants  in 
the  sum  of  82721:,  with  eight  per  cent  interest  from  April  20, 1873,  gave 
to  them  in  pledge  a  note  of  F.  Berard  for  four  thousand  dollars,  bearing 
eight  per  cent  interest  from  the  thirtieth  of  December,  1872,  and  due 
first  of  December,  1873.  The  act  of  pledge  bears  date  the  tenth  day  of 
April,  1873. 

The  defendants  being  in  need  of  money,  in  their  turn  pledged  this  four- 
thousand-doUar  note  (which  was  secured  by  joint  mortgage  and  vendor's 
privilege  on  a  plantation  in  St.  Martin)  to  the  New  Orleans  Mutual  In- 
surance Association  for  its  full  amount  to  secure  a  loan  of  twelve  thou- 
sand dollars,  without  advising  the  company  of  the  nature  of  their  title 
or  limiting  their  pledge  of  it  to  the  amount  of  their  debt  against  plain- 
tiffs. P.  S.  Wiltz  &  Co.  soon  after  failed,  and  the  insurance  company  dis- 
posed of  the  note  to  Hambro  &  Son,  of  London,  in  absolute  proiH^riu, 
twid  these  last,  through  their  agent,  Halsey,  foreclosed  the  mortgage  and 
bought  the  plantation. 
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The  pltHlsree  of  a  mortfirapre  note,  who  violates  the  contract  of  pledpre  by  pledj?inff  the 

note  to  a  third  person,  is  responsible  to  the  owner  of  the  note  for  the  full  amount      log  577 
of  the  note,  unless  he  clearly  proves  that  the  note  was  worth  less  thnu  its  fact-. 

Whoever  artiveW  violates  a  contract,  need  not  be  put  in  default.  ,.?? 
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Plaintifir  brings  this  suit  against  P.  S.  Wiltz  &  Co.  to  recover  tjie  ex- 
cess of  the  pledged  note  over  the  amount  of  her  indebtedness. 

Defendants  answer  by  a  general  denial,  and  plead  that  plaintilT  has  not 
put  them  in  default;  that  plaintiff  has  never  paid  or  offered  to  pay  her 
indebtedness  to  them;  that  they  had  a  right  to  pledge  the  four-thousand- 
dollar  note,  and  did  so  in  good  faith. 

There  was  judgment  for  plaintiff,  and  defendants  appeal. 

Conceding  for  the  sake  of  argument  that  defendants  had  a  right  to 
pledge  the  note  held  by  them  in  pledge,  they  certauily  had  no  right  to 
pledge  a  greater  interest  therein  than  they  had  themselves.  By  their 
pledge  to  the  insurance  company  t}i^y  put  it  out  of  the  power  of  them- 
selves or  the  plaintiff  to  redeem  the  note  by  paying  the  92724  for  which 
it  was  pledged  to  defendants.  The  defendants  actively  violated  the  con- 
tract of  pledge,  and  there  was  no  necessity  of  putting  them  in  default 
O.  C.  C.  1926, 1905,  No.  8. 

The  defendants  having  disposed  of  the  pledge  in  violation  of  their  con- 
tract, can  not  avoid  liability  for  its  amount  by  indefinite  statements  of 
witnesses  that  the  property  mortgaged  and  sold  to  pay  the  note  did  not 
bring  the  amount  of  it  The  maker  of  the  note  may  be  perfectly  respon- 
sible outside  of  the  mortgaged  property,  and  defendants  have  put  it  out 
of  their  power  to  return  the  pledge.  If  the  note  pledged  was  not  worth 
what  it  called  for,  the  onus  of  proving  it  was  on  defendants.  We  find  no 
proof  of  that  fact  at  all  satisfactory. 

.    We  think  there  is  no  error  in  the  judgment  of  the  court  below,  which 
is  accordingly  affirmed  with  costs  of  both  courts. 


No.  6562. 
Jacob  C.  Van  Wickle  vs.  kictE  Landry. 

A  morti?agc  on  property  exempt  under  the  homestead  act  can  not  be  enforced;  ood 
the  owner  of  such  property  may  sell  the  same,  fret  from  (fie  mortgoQe  he  has  im- 
posed on  it. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.    Heine,  J. 

Edward  Phillips,  for  plaintiff  and  appellant. 

Charles  Parla7ige,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  upon  a  promissory  note  of  defendant,  the 
payment  of  which  is  secured  by  a  mortgage  upon  a  tract  of  land  contain- 
ing about  sixty-seven  acres.  The  plaintiff  asks  a  payment  for  the 
amount  of  the  note  and  interest,  and  for  the  recognition  and  enforcement 
of  the  mortgage. 
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The  defendant  admits  the  execution  'of  the  note  and  moitgage,  and 
denies  that  the  mortgage  can  be  recognized  now  or  enforced  hereafter, 
because  the  property  is  exempt  from  seizure  by  the  provisions  of  the 
homestead  act  of  1865.    Rev.  Stat,  of  1870,  sec.  1691. 

The  court  a  qua  rendered  a  personal  judgment  against  the  defendant 
for  the  amount  of  the  note  and  interest,  and  sustained  his  plea  of  ex- 
emption ot  the  land  and  improvements  from  seizure. 

If  this  were  a  7iora  quaestio  in  this  court,  whether  the  execution  of  a 
mortgage  by  a  debtor  is  not  of  itself  a  waiver  of  the  exemption  of  the 
property  mortgage,  we  should  be  inclined  to  give  to  this  deliberate  act  of 
mortgage  a  significance  and  effect  in  keeping  with  the  express  dedara- 
tioDS  of  the  mortgager,  but  the  scope  and  effect  of  the  act  providing  for 
the  exemption  has  been  too  often  adjudicated  by  this  court  to  permit  its 
wneideration  as  an  oiiginal  proposition,  and  it  is  in  deference  to  the  doc- 
trine of  stare  decisis  that  wo  adhere  to  the  ruling  already  made. 

The  proof  sustains  the  plea  of  exemption.  The  defendant  has  no  other 
property,  nor  has  his  wife,  and  the  land  and  improvements  are  not  worth 
more  than  six  hundred  dollars.  The  quantity  is  less  than  that  allowed 
in  the  act.  The  defendant  is  the  bona  fide  owner  of  it,  and  is  the  head  of 
a  family,  and  has  young  children  dependent  on  him  for  a  support,  and  he 
occupies  it  as  a  home.  Plaintiff  insists  that  the  judgment  should  restrict  the 
operation  of  the  exemption  to  the  period  when  the  property  in  question 
shall  be  used  as  a  homestead.  It  is  conceded  that  a  party,  in  whose 
favor  a  certain  quantity  of  property  has  been  adjudicated  as  exempt 
from  seizure,  may  sell  the  exempted  property,  and  his  vendee  would 
acquire  a  title,  unincumbered  by  the  mortgage  granted  before  such 
adjudication.  It  would  seem  then  that  the  judgment  of  exemption  is  a 
perpetual  bar  to  the  enforcement  of  that  mortgage.  The  most  usual 
form  in  which  these  claims  for  exemption  have  come  before  this 
court  has  been  an  injunction  by  the  debtor,  restraining  the  creditor  from 
subjecting,  or  attempting  to  subject,  the  exempted  property  to  satisfac- 
tioD  of  his  judgment,  and  the  decree  of  this  court  has  been  a  perpetua- 
tion of  the  injunction.  Leblanc  vs.  St.  Germain,  23  An.  289.  Robert  vs. 
Coco,  idem,  199. 

If  we  can  not  decree  the  enforcement  of  the  mortgage  now  because  of 
a  l^gal  obstacle,  if  the  law  exempts  the  property  from  seizure  so  un- 
qualifiedly that  a  mortgage  voluntarily  imposed  on  it  by  the  debtor  is 
held  not  to  bind  it,  and  if  the  exemption  is  so  complete  that  the  owner- 
may  convey  the  property  by  an  unincumbered  title,  it  would  seem  that 
no  future  contingency  can  revivify  a  mortgage  thus  declared  to  be  ex- 
tinct A  mortgage  which  no  court  can  enforce,  when  its  enforcement  is 
judicially  demanded,  can  not  have  such  validity  and  vitality  as  to  entitle  it 
to  recognition  with  a  view  to  its  future  enforcement  upon  the  happening 
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of  an  uncertain  contingency.  The  judgments  of  courts  should  not  be 
temporary,  contingent,  or  conditional. 

The  interpretation  of  the  homestead  act  by  this  court  assures  to  the 
debtor,  who  proves  himself  to  be  within  its  provisions,  property  of  a  de- 
fined quantity  and  value,  in  spite  of  his  own  efforts  to  incumber  it,  and 
Bven  annuls  the  lien  himself  has  placed  upon  it.  The  provision  thus 
made  for  him  was  intended  to  be  permanent,  and  can  not  be  restricted  by 
the  uncertain  contingencies  of  the  future. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  affirmed  with  costs. 


Dissenting  Opinion. 

Spencer,  J.  I  can  not  concur  in  the  conclusions  of  the  majority  of  the 
court  in  this  case. 

The  homestead  act  being  exceptional  in  its  character,  in  derogation  of 
common  rights,  and  restrictive  of  commerce,  ought  not  to  be  extended 
beyond  the  scope  of  its  plain  and  manifest  terms.  The  law  declares  that 
the  property  of  the  debtor  is  the  common  pledge  of  his  creditors;  that 
real  estate  may  be  mortgaged;  that  contracts  not  forbid  bylaw  or  morak 
are  laws  between  the  parties.  Laws  taking  property  out  of  commerce, 
and  out  of  the  operation  of  these  great,  tmiversal,  and  elementary  prin- 
ciples can  not  be  extended  by  construction  or  intendment.  The  home- 
stead act  does  not  forbid  the  sale  of  the  property  subject  to  it,  and  there- 
fore the  debtor  may  sell  it.  It  does  not  more  forbid  the  mortgaging  of 
it,  and  therefore  it  may  be  mortgaged.  It  only  says  that  it  shall  be  ex- 
empt from  seizure  and  sale  when  "  owned  by  the  debtor,"  and  "  occupied 
by  him  as  a  residence,"  and  when  he  "has  persons  depending  upon  him 
for  support."  All  of  these  conditions  must  co-exist  and  concur  to  give 
exemption  from  seizure.  As  long  as  these  conditions  exist  the  property 
can  not  be  seized. 

That  is  the  full  extent  of  the  law.  It  goes  no  further,  and  we  can  not 
extend  it.  It  follows  that  if  those  conditions  do  not  exist,  or,  if  having 
existed  they  cease,  the  exemption  is  gone  with  them.  A  man  can  not 
acquire  a  vested  right  to  a  homestead.  The  repeal  of  the  law  creating 
it,  even  after  he  has  had  it  adjudged  to  him,  will  extinguish  it  So  a 
change  of  state  in  the  owner  may  have  the  same  effect.  Thus  a  widow 
marrying  again,  or  a  married  man  losing  his  wife  and  children  depending 
on  him,  can  not  claim  the  exemption.  If  the  owner,  whether  before  or 
after  having  claimed  and  had  adjudged  to  him  a  homestead,  abandons 
it  as  a  place  of  residence,  it  ceases  to  be  exempt.  The  law  exempts  tlie 
implements  of  one's  trade  by  which  he  gains  a  living.  The  books  of  a 
lawyer  are  exempt,  but  only  while  they  are  the  implements  of  his  trade. 
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If  he  change  his  profession  or  cease  to  practice,  they  again  enter  into 
commerce,  and  become  subject  to  the  ordinary  rules  of  property.  Had 
the  debtor  in  this  case  at  bar  sold  the  property  in  controversy  before 
claiming  the  homestead,  there  is  no  doubt  it  would  have  passed  subject 
to  the  plaintiffs  mortgage  and  could  have  been  seized  and  sold  to  pay 
it  How  can  a  subsequent  sale  have  a  greater  effect  ?  How  can  the  de- 
cree of  this  coiut  divest  that  property  of  plaintiff's  mortgage  ?  Judg- 
ments are  not  creative,  but  declarative  of  rights,  and  assist  in  their  exe- 
cution. 

In  my  opinion  the  judgment  of  the  court  should  stop  where  the  law 
stops.  It  should  declare  the  property  exempt  from  seizure  and  sale 
imder  plaintiff's  mortgage  upon  the  same  conditions  that  the  law  declares 
it  exempt,  to  wit :  while  boiiafide  owned  by  the  debtor  and  occupied  as  a- 
residence,  he  having  persons  dependent  upon  him  for  support,  etc. 
When  these  conditions  cease  to  exist,  the  exemption  should  cease — ra- 
tiorie  cessante  cessat  ipsa  lex.  A  repeal  of  the  homestead  law,  or  what  is 
the  same  thing,  the  cessation  of  the  conditions  of  its  operation,  extin- 
guishes the  rights  under  it. 

I  therefore  conclude  that  plaintiff  should  have  judgment  for  the 
amount  of  his  debt,  with  recognition  of  the  mortgage  claimed,  but  sus- 
pending the  execution  of  it  upon  the  property  as  long  as  the  conditions 
nnjuired  by  law  for  establishing  a  homestead  exist. 
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Mrs.  Mary  L.  Hardin  vs.  Wolf  &  Cerf. 

The  holder  of  a  morti^age,  given  by  a  wife  with  her  husband's  authority,  on  her 
<*eparate  property,  trithont  the  authorization  of  the  judge  under  the  act  of  1853, 
must  prove  that  the  debt  whicli  the  mortgage  was  given  to  secure  inured  to  the 
wife's  separate  benefit,  before  he  can  hold  her  liable. 

A  wife  separated  in  property  is  liable  for  her  proportion  of  the  household  expenses, 
and  for  the  whole  of  such  expenses,  if  her  husband  is  without  means. 

The  homestead  law  embodies,  in  part,  the  public  policy  of  the  State,  and  rights  ac- 
quired under  it  can  not  b3  waived  by  any  convention  of  parties. 

iPPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St.  Helena.. 
Kemp,  J. 

H.  M,  Carter,  for  plaintiff  and  appellant. 

J,  Af.  Wright,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  This  action  is  against  a  married  woman  separated  in 
property  from  her  husband.  It  is  based  upon  a  promissory  note  and 
mortgage  executed  by  her,  icith  the  authorization  of  her  husband,  but 
tclthoHt  that  of  the  judge,  and  upon  a  small  balance  of  account  with 
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plaintlffo'  merchants  at  Osyka,  Mississippi.  The  defendant  pleaded 
the  want  of  authority  to  contract  the  debt,  or  to  execute  the  note  and 
mortgage,  denied  that  she  purchased  the  goods,  etc.,  as  alleged  by  plain- 
ti£k,  or  that  she  authorized  tiieir  purchase,  and  specially  denied  that  the 
articles  named  In  the  account  of  plaintiffe,  or  the  consideration  of  the 
note  and  mortgage,  inured  to  her  separate  benefit.  The  mortgage  was 
by  public  act,  and  contains  the  usual  pacts,  and  also  an  express  waiver 
of  all  claim  of  homestead  exemption  under  any  existing  or  future  laws  of 
the  State. 

The  first  question  to  which  our  attention  is  invited  by  the  answer  and 
the  Drief  of  defendant's  counsel  is  the  effect  of  section  3981,  3  R.  S.,  and 
arts.  126  and  127,  R.  C.  C,  which  are  but  a  re-enactment  of  the  act  of  1855, 
*•  to  enable  married  women  to  contract  debts  and  bind  their  dotal  and 
paraphernal  property  with  the  authorization  of  their  husbands  and  of 
the  judge,  and  upon  the  certificate  of  authorization  of  the  latter."  This 
is  not  an  open  question.  In  the  case  of  Rice  vs.  Alexander,  15  An.  54,  it 
was  held  "  that  the  law,  as  it  stood,  in  regard  to  the  contracts  of  married 
women,  previous  to  the  act  of  1855  referred  to,  remains  unchanged,  ex- 
cept that  a  married  woman  taking  the  benefit  of  that  act  is  placed  on 
the  footing  of  a  femme  sole,  and  her  contract,  made  with  the  judge's  au- 
thorization under  the  statute,  is  sufficient,  or,  in  the  language  of  the  act, 
*•  full  proof"  against  her,  while  under  the  general  jurisprudence  those 
who  deal  with  a  married  woman  are  bound  to  see  and  prove  that  the 
contract  made  with  her  inures  to  her  benefit.  The  authority  to  execute 
the  note  and  mortgage  in  the  case  at  bar  was  given  by  the  husband,  ir/u* 
signed  both  with  the  wife  for  that  purpose.  It  remains,  then,  to  inquire 
whether  the  plaintiffs  have  shown  sufficiently  the  liability  of  the  wife  de- 
fendant by  evidence  outside  of  tne  note  and  mortgage.  The  husband  is 
deaf  and  dumb,  and  without  property  or  means  of  support  of  himself  or 
family,  the  wife  is  separate  in  property  from  him,  and  owns  the  only 
property  in  the  family,  consisting  of  a  tract  of  land  upon  which  they  re- 
side, and  which,  in  the  years  1873-74,  was  cultivated  by  two  sons  of  the 
family  for  the  common  benefit  and  support.  Early  in  1873  the  defend- 
ant, Mrs.  Hardin,  gave  plaintiffs  a  mortgage  upon  her  land  to  secure 
them  for  advances  of  supplies,  etc.,  to  be  made  for  the  use  of  the  plan- 
tation and  family. 

The  evidence  shows  that  theso  supplies  were  funiishcd  accordingly, 
and  that  subsequently  the  mortgage  and  note  now  sued  on  were  given 
iclth  the  husband's  authorization,  in  lieu  of  the  original  mortgage,  which 
was  given  by  the  wife  alone,  without  the  husband's  authorization,  and  to 
cure  that  defect.  The  wife,  whose  testimony  was  taken  in  the  case,  ad- 
mits signing  the  mortgage,  and  that  she  signed  it  supposing  it  might 
assist  her  sons  in  cultivating  the  crop;  that  the  family  were  supported 
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by  the  farm;  that  she  relied  on  the  revenues  arising  from  the  crops  for 
support,  and  that  no  member  of  the  family  owned  or  possessed  any  lands 
or  real  estate.  It  is  further  shown  that  she  subsequently  acknowledged 
the  indebtedness  when  the  account  was  shown  her,  and  begged  indulgence 
when  plaintiffe  threatened  to  foreclose  the  mortgage.  It  is  quite  likely 
that  the  plaintiife  took  advantage  of  the  necessities  of  the  family,  and 
also  took  into  account  the  risk,  and  charged  exorbitant  prices.  The  de- 
fense was  not,  however,  based  upon  this  ground,  nor  does  the  evidence 
enable  us  to  detennine  it,  much  as  we  would  feel  disposed  to  do  so.  It 
is  shown,  however,  that  the  defendant  was  separate  in  property,  was  the 
sole  property  owner,  that  the  credit  was  given  to  her,  and  articles  for  the 
use  of  the  family  and  plantation  furnished  upon  the  faith  of  that  credit, 
and  that  her  husband  had  nothirg  and  no  means  of  support.  R.  C.  C, 
article  2435,  provides  "  that  the  wife  who  has  obtained  the  separation  of 
property  must  contribute  in  proportion  to  her  fortune  and  to  that  of  her 
husband  both  to  the  household  expenses  and  to  those  of  the  education 
ot  their  children."  And  again  :  "  She  is  bound  to  support  those  ex- 
penses alone  if  there  remains  nothing  to  her  husband;  and  even  when 
the  husband  has  property,  if  all  that  of  the  wife  be  paraphernal  and  she 
has  reserved  to  herself  the  administration  of  it,  she  ought  to  bear  a  pro- 
portion of  the  marriage  charges  equal,  if  need  be,  to  one-half  her  in- 
come." R.  C.  C.  2389.  She  may,  aJso,  with  the  authorization  of  her  hus- 
band, bind  herself  as  surety  for  any  other  person  than  her  husband.  2 
An.  903 ;  5  An.  369 ;  14  An.  15.  Her  separate  property  is  also  liable  for 
her  frauds  without  reference  to  the  question  of  authorization.  2  An.  1  ; 
6  An,  56 ;  10  An.  433.  Under  this  principle,  having  induced  the  credit, 
she  would  be  bound,  and  her  separate  property  liable.  It  is  also  imma- 
terial whether,  according  to  plaintiffs'  theory  and  evidence,  the  considera- 
tion inured  to  her  own  advantage  and  that  of  her  separate  property, 
whether,  according  to  her  theor>'  or  statement,  the  mortgage  was  given 
to  assist  her  sons,  or  whether  the  debt  was  contracted  for  the  support 
and  maintenance  of  the  family,  she  being  the  sole  property  owner,  as  we 
have  seen. 

The  only  remaining  question  is  as  to  the  right  and  power  to  waive  the 
homestead  exemption,  as  was  done  in  this  case.  The  determination  of 
this  question  is  the  more  important,  because,  homestead  exemptions  being 
comparatively  recent  in  Louisiana,  there  has  been  no  adjudication  by  this 
court  on  the  subject.  In  other  States  it  lias  been  often  considered,  and  the 
adjudications  have  been  by  no  means  uniform,  while  in  most  it  is  regu- 
lated by  statute.  In  a  majority  of  the  States,  however,  it  is  held  that 
such  waiver  is  ineffectual  and  will  not  be  enforced.  See  Smyth  on  Home- 
stead and  Exemptions,  section  542,  citing  15  Cal.  266  ;  22  N.  Y.  249 ;  9 
How.  Prac.  R.  547  ;  10  How.  Prac.  Rep.  282  ;  9  Am.  Law  Reg.  (Tia.)  112  ; 


336  SUPREME  COURT  OF  LOUISIANA, 

Mrs.  Mary  L.  Hardin  vs.  Wolf  &  Cerf. 

1  Am.  Law  Reg.  (N.  S.)  553  ;  16  Iowa  415  ;  20  Iowa  376 ;  16  Iowa  243 ;  7 
Wis.  582  ;  20  Pick,  90 ;  2  Cald.  (Tenn.)  283.  In  Pennsylvania,  where  the 
right  of  waiver  seems  not  to  have  been  questioned  before,  in  the  case 
of  Forrester  vs.  Mack,  49  Penn.  (13  Wright)  387,  decided  in  1865,  the 
court  says:  "If,  with  the  experience  and  observation  we  have  had,  wc 
were  now  to  pass  upon  the  question  for  the  flret  time  w^e  would  be  very 
likely  to  deny  the  right  of  waiver  altogether,  and  sick  to  the  statute  as 
it  is  written."  In  Crawford  vs.  Lockwood,  9  How.  Prac.  R,  547,  the  court 
refused  to  enforce  a  waiver  of  "  the  benefit  of  all  and  every  exemption 
of  property  from  sale  on  execution  under  the  laws  of  the  State."  In 
Harper  vs.  Leal,  10  How.  Prac.  R.  276,  the  debtor  made  a  promissory 
note,  and  for  the  payment  of  the  same  agreed  "  to  waive  all  exemption 
to  property,"  and  the  court  said :  "Not  only  am  I  of  opinion  that  the 
agreement  in  this  note  to  waive  all  exemption  to  property  creates  no 
estoppel,  but  I  go  further,  and  hold  that  it  must  also  be  regarded  in  the 
eye  of  the  law  as  a  hard,  oppressive,  and  unconscionable  contract,  and 
that  it  is  totally  void,  as  in  contravention  of  the  spirit  of  our  statutes  and 
of  public  policy."  In  Kruette  vs.  Newcomb,  31  Barb.  169,  the  same  prin- 
ciple was  afQrmed.  The  note  on  which  the  judgment  in  that  case  was* 
recovered  expressly  waived  and  relinquished  "all  right  of  exemption  of 
any  property  I  may  have  from  execution  on  this  debt"  The  judges  all 
concurred  that  a  person  contracting  a  debt  can  not  agree  with  the 
creditor  tliat  in  case  of  non-payment  he  shall  be  entitled  to  levy  his  exe- 
cution upon  property  exempt  from  levy  by  the  general  laws  of  the  State. 
In  Curtis  vs.  O'Brien,  20  Iowa,  376,  the  same  doctrine  was  maintained, 
and  such  an  agreement  was  held  contrary  to  public  policy.  The  same 
author  before  referred  to,  Smyth  on  Homestead  and  Exemptions,  the 
latest  and  fullest  work  on  the  subject  which  we  have  seen,  published  in 
1875,  after  a  large  experience  of  exemption  laws  in  most  of  the  States, 
and  upon  a  review  of  all  the  authorities,  says  with  much  force  (section 
545):  "The  statutes  which  allow  exemption  are  based  upon  views  of 
public  policy,  intended  for  tho  preservation  of  families  agahhit  the  hn- 
provklence  or  misfortune  of  the  head,  and  the  latter  can  not,  by  any  execu- 
tory agreement,  waive  such  exemption;  because  if  effect  were  given 
to  such  waiver  a  few  words  contained  in  any  note  or  obligation  ivouhl 
operate  to  change  the  law  between  debtor  and  creditor,  and  if  they  were 
enforcible,  such  words  would  generally  by  inserted  in  obligations  for 
small  demands,  and  so  frustrate  the  intention  of  the  Legislature," 

That  such  was  the  object  of  the  homestead  exemption  under  the  laws 
of  Louisiana,  and  that  it  was  not  intended  for  the  benefit  of  the  debtor, 
but  for  the  protection  and  benefit  of  the  family,  is  apparent  from  the 
provision  requiring  not  only  that  the  property  be  occupied  as  a  residence 
and  bona  fide  o'wned  by  the  debtor,  but  that  he  shall  have  ■  a  family,  or 
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mother  or  father,  or  person  or  pereons  dependent  upon  him  for  support. 
C.  P.  645.  As  has  been  said  before,  we  have  nothing  to  do  with  the  pohcy  or 
impolicy  of  the  law.  As  was  said  in  the  Pennsylvania  cause,  ita  lex 
scripta  est,  and  the  judicial  department  of  government  is  bound  by  it. 
To  permit  the  waiver  of  the  exemption,  would  be  to  revise  the  policy  of 
the  law  at  the  option  of  the  debtoi*,  for  whose  personal  benefit  it  was 
evidently  not  designed,  and  we  are  unable  to  perceive  why  it  should  not 
he  considered  immoral  and  against  the  interests  of  society  to  permit 
one  who  has  given  a  mortgage  to  claim  the  benefit  of  the  exemption 
from  its  operation,  and  that  it  should  be  so  considered  where  he  had 
simply,  in  an  executory  agreement,  added  the  words  of  waiver.  In  our 
opinion  one  act  is  as  immoral  as  the  other,  and  neither  rests  on  that 
ground,  but  on  the  policy  of  the  law-maker.  Arguments  on  tliat  subject 
apply  equally  to  the  operation  and  effect  of  usury  laws  which  enable  the 
debtor  not  only  to  refuse  to  pay  the  excessive  interest,  but  to  recover  it 
back  ¥dthin  a  year,  and  also  to  all  statutes  creating  exemptions  which 
violate  the  doctrine  of  common  pledge  equally  with  that  now  imder  con- 
sideration. The  same  may  be  said  of  all  bankrupt  and  insolvency  laws 
which  provide  for  the  release  of  the  debtor  from  his  obl^ations  without 
payment  in  full. 

The  rich  and  prosperous  condition  of  Louisiana  before  the  war,  when 
every  one  was  independent,  as  a  rule,  and  the  contrary  an  exception 
rendered  homestead  exemptions  unnecessary.  No  sooner  had  the  war 
ended,  however,  than,  owing  to  the  prostrate  and  impoverished  condi- 
tion of  the  people,  both  here  and  in  several  of  our  sister  States  of  the 
South,  the  protection  of  the  debtor's  family  against  absolute  beggary 
through  his  fault  or  misfortune  began  to  be  guarded  against  by  the 
passage  of  homestead  exemption  laws.  Ours  was  immediately  and 
earnestly  pressed  to  its  passage  at  the  extra  session  of  the  Legislature 
in  the  fall. of  1865,  thus  evincing  the  public  policy  and  demand.  The 
exemption  then  made  has  continued  through  every  successive  change  of 
legislation  and  government,  and  may  now  be  considered  with  us,  as  it 
has  long  been  with  other  States,  and  especially  with  the  great  and  grow- 
ing West  and  the  Pacific  slope,  as  part  of  our  settled  policy.  As  to 
whether  this  policy  be  good  or  bad,  wise  or  unwise,  about  which  there 
are  and  have  always  been,  and  always  will  be,  conflicting  opinions,  it  is 
not  our  province  to  determine.  It  is  enough  that  we  find  it  so,  and  it, 
therefore,  becomes  us  to  deal  with  it  by  the  light  of  the  experience  and 
ol>8ervation,  the  wisdom  and  the  jurisprudence  of  other  States  where 
similar  laws  have  been  of  longer  existence  and  of  more  extended  opera- 
tion. In  the  new  West,  as  in  our  sisUT  State  of  Texas  (see  14  Texas 
l^ep.  449),  this  policy  of  homestead  exciui)tion  has  been  largely  influ- 
'neeil  by  a  desh'e  to  invite  new  population  of  men  of  fauiilies  and  small 
22 
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means,  to  develop  their  resources  and  build  up  the  country  with  the 
fresh  scope  given  to  their  industry  and  enterprise  from  the  assurani^ 
that  under  all  circumstances  the  shelter  for  their  families  was  secured  to 
them  against  disaster  or  misfortune  in  business.  And  where  would  the 
same  motive  find  more  appropriate  place  than  in  Louisiana,  where  the 
influx  of  a  new  and  hardy  yeomanry  would  prove  a  panacea  for  all 
troubles,  political  and  material. 

There  is  another  view  to  take  of  this  question  of  waiver  of  homestead 
exemption.  In  several  of  the  States,  as  in  Connecticut  and  Alabama,  for 
Instance,  the  levy  on  exempt  property  is  considered  the  same  as  a  leyj- 
on  a  third  person's  property,  and  the  oflBcer  who  makes  such  seizure  is 
liable  for  a  trespass.  See  Smyth,  section  547,  citing  16  Conn.  144,  and 
several  cases  from  Alabama  and  Pennsylvania.  In  Louisiana  a  highly 
penal  statute  to  the  same  effect  was  passed  in  1874,  p.  53,  and  again  in 
1876,  p.  123,  while  nowhere  is  the  penalty  of  nullity  more  fully  de- 
nounced against  all  acts  and  contracts  in  contravention  of  public  policy, 
R.  C.  C.  1893  and  1895;  and  by  an  express  provision  of  our  law  (C.  C,  art. 
12),  whatever  is  done  in  violation  of  a  prohibitory  law  is  void,  though  its 
nullity  be  not  formally  directed. 

For  the  reasons  stated,  it  is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  of  the  court  below  be  avoided  and  revereed  so  far  as 
it  recognizes  and  seeks  to  enforce  the  waiver  of  exemption  of  the  home- 
stead of  the  defendant,  which  is  hereby  decreed  exempt  as  such  from 
seizure  or  sale  under  plaintiiTs'  mortgage  and  judgment,  and  that  in  all 
other  respects  it  be  afiflrmed.  It  is  ifurther  ordered  that  plaintiffs  pay 
the  costs  of  appeal  and  defendant  the  costs  of  the  coiut  l>elow. 


Concurring  Opinion. 

Marr,  J.  The  exemption  of  property  from  the  pursuit  of  creditors  is 
by  no  means  a  new  feature  in  the  law  of  Louisiana.  The  Civil  Code  of 
1825,  article  1987,  exempted  the  right  of  personal  servitude,  of  use  and 
habitation,  of  usufruct  to  the  estate  of  a  minor  child,  the  income  of  dotal 
proi^erty,  money  due  for  the  salaiy  of  an  oflice,  and  wtiges,  or  compen- 
sation for  personal  services. 

The  Code  of  Practice,  article  644,  exempted  the  linen  and  clothes,  and 
the  beds  of  the  debtor  and  his  family,  his  arms  and  military^  accoutn*- 
ments,  and  the  tools  and  instruments  necessary  for  the  exercise  of  the 
trade  or  profession  by  which  he  gains  a  li^ing. 

The  act  of  1843  exempted,  in  addition,  corn,  fodder,  hay,  provisions, 
and  the  supplies  necessary  for  cari-ying  on  the  plantation  to  which  they 
are  attached  for  the  current  year. 

In  1852,  by  act  No.  255,  the  widow  and  children  left  in  necessitous  cir- 
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-cumstances  were  entitled  to  be  paid  in  preference  to  all  other  creditors, 
except  the  vendor,  as  much  as  one  thousand  dollars  out  of  the  effects  of 
the  Buocession;  and  in  the  same  year,  by  act  No.  324,  the  lot  or  piece  of 
ground  and  buildings  thereon  occupied  as  a  residence  and  bona  JUle 
owned  by  the  debtor  having  a  family  were  exempted  to  the  value  of  one 
thousand  dollars;  also,  necessary  housekeeping  effects  to  the  value  of 
two  hundred  and  fifty  dollars,  the  books  of  the  family  library,  family 
portraits  and  pictures,  and  the  books,  instruments,  and  apparatus  of  the 
trade  or  profession  of  the  debtor. 

Then  came  the  act  of  1865,  which  exempted  one  hundred  and  sixty 
-acres  of  groimd  and  the  buildings  and  improvements  thereon,  occupied 
as  a  residence  and  bona  fide  owned  by  the  debtor  having  a  family,  or 
mother,  or  father,  or  person  or  persons  dependent  on  him  for  support; 
also,  one  work-horse,  one  wagon  or  cart,  one  yoke  of  oxen,  two  cows  and 
calves,  twenty-five  head  of  hogs,  or  one  thousand  pounds  of  bacon  or 
equivalent  in  pork,  and,  if  a  farmer,  the  necessary  quantity  of  corn  ftnd 
fodder  for  the  current  year,  not  to  exceed  two  thousand  dollars  in  vahie. 

This  was  followed  by  the  exemption  of  household  and  kitchen  furni- 
ture, not  exceeding  six  hundred  dollars  in  value,  sewing  machines,  and 
pianos.    1872,1874,1876. 

Similar  exemptions  are  to  be  found  in  the  statutes  of  most  if  not  all  of 
the  other  States,  and  in  the  laws  of  the  United  States.  The  act  of  Con- 
gress which  authorizes  collectors  of  internal  revenue  to  enforce  the  pay- 
ment of  taxes  by  distraint  and  sale  of  the  property  of  delinquents  with- 
out judicial  process  (Revised  Statutes,  section  3187)  and  the  bankrupt 
act  (Revised  Statutes,  section  5045)  make  liberal  exemptions  in  favor  of 
the  debtor  who  is  the  head  of  a  family,  and  the  latter  act  exempts  such 
additional  property  as  may  be  exempt  by  the  laws  and  constitution  of 
the  State  in  which  the  debtor  has  his  domicile  as  existing  in  the  year 
1872. 

The  universality  of  these  laws,  and  the  steady  enlargement  of  the  ex- 
emptions in  oiu:  own  State,  have  closed  the  question  as  to  thrir  expedi- 
ency, if  that  could  be  the  subject,  legitimately,  of  judicial  inquiry;  and 
these  laws  are  not  to  be  regarded  with  disfavor  nor  construed  otherwise 
than  as  remedial  statutes,  the  plain  manifestations  of  a  well-settled  pub- 
lic policy. 

The  homestead  act  of  1865  exempts  from  seizure  and  sale  under  execu- 
tion the  property  of  the  debtor  ha^ing  a  family,  etc.,  dependent  on  him 
for  support,  occupied  as  a  residence,  etc.  It  would  be  a  narrow  and 
strained  limitation  of  this  act  to  limit  it  to  men  alone,  and  to  exclude 
from  its  benefits  a  woman,  wife  of  a  deaf  mute,  an  imbecile,  who  can 
give  her  no  assistance  in  providing  for  his  wants  and  necessities  and 
those  of  their  ofifei)ring.    The  law  looks  to  the  head  of  the  family,  to  the 
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person  who  is  the  debtor,  and  upon  whom  rests  the  burden  of  maintain- 
ing the  family;  and  its  terms  are  broad  enough  to  include  that  person, 
whether  husband,  or  wife,  or  widow,  or  a  man  or  woman  never  married. 

The  right  of  the  debtor  to  claim  this  exemption  is  in  no  manner  im- 
paired by  the  granting  of  a  mortgage,  and  it  is  difficult  to  perceive  the 
advantage,  in  a  moral  point  of  view,  in  favor  of  the  mortgager  who  has 
not,  over  the  mortgager  who  has,  waived  the  exemption.  In  either  case 
the  exemption  would  deprive  the  mortgagee  of  the  security  given  by  a 
solemn  contract,  a  formal  hypothecation;  and  in  neither  case  would  the 
creditor  have  parted  with  his  money,  or  given  the  credit,  if  he  had  be- 
lieved that  it  was  in  the  power  of  the  debtor  to  deprive  him  of  this 
security  by  any  plea  or  claim.  - 

It  has  been  objected  that  this  exemption  ties  up  and  keeps  out  of  com- 
merce a  large  amoimt  of  property.  But  this  is  a  question  of  mere  expe- 
diency, falling  within  the  exclusive  domain  of  the  legislative  department, 
and  it  can  not  be  dealt  with  by  the  judiciary.  Besides,  as  the  debtor  who 
has  not  granted  a  mortgage  and  the  mortgager  who  has  not  waived 
have  the  unquestionable  right  to  insist  upon  this  exemption,  the  amount 
of  property  in  commerce  will  not  be  materially  increased  by  refusing  the 
exemption  in  the  comparatively  few  cases  in  which  the  most  needy,  the 
smallest  proprietors,  might  be  forced  by  the  pressure  of  their  necessities 
to  agree  in  advance  not  to  claim  the  benefit  of  the  law. 

The  moitgager  who  claims  the  benefit  of  this  exemption  cheats  the 
hopes  and  expectations  of  his  creditor  as  effectually  where  he  has  not 
waived  as  where  he  has  waived;  because  it  is  merely  idle  to  suppose  that 
a  creditor  would  take  or  rely  upon  a  mortgage  which  he  knew  at  the 
time  the  law  would  not  permit  him  to  enforce.  He  who  contracts  a  debt 
binds  himself  legally  and  morally  to  pay  that  debt.  If  ho  grants  a  mort- 
gage to  secure  it  he  merely  superadds  the  special  engagement  that  the 
property  mortgaged  shall  be  applied  to  the  payment  of  tliat  debt  by 
preference;  and  when  he  interposes  a  plea  or  a  claim  by  which  this 
hypothecation  is  defeated  he  violates  his  moral  and  legal  obligation  as 
(completely,  and  infiicts  precisely  the  same  injury  upon  his  creditor  when 
he  has  not  as  when  he  has  agreed  formally  and  in  advance  that  he  will 
not  interpose  that  plea  or  claim.  The  man  who  grants  a  moiigage  con- 
tracts the  solemn  obligation  that  the  property  shall,  in  case  of  default  on 
his  part,  be  seized  and  sold  in  satisfaction  of  the  debt  intended  to  be  se- 
cured; and  he  contracts  no  additional  moral  or  legal  obligation  by  for- 
mally stipulating  that  ho  will  not  do  that  which  the  mere  gi\ing  of  the 
mortgage  necessarily  implies  that  he  will  not  do,  prevent  in  any  way  the 
realization  of  the  benefits  which  his  contract  professedly  secures. 

If  we  should  decide  that  the  debtor  who  has  waived  may  not  cloipi, 
while  the  debtor  who  has  not  waived  may  claim,  the  benefits  of  the 
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homestead  exemption,  we  would  virtually  declare  that  it  is  in  the  power 
of  the  citizen  to  abrogate  by  his  conventions  the  laws  enacted  in  view  of 
the  public  interest  and  public  policy.  The  homestead  exemption  is  not* 
designed  for  the  benefit  of  the  debtor;  it  has  in  view  his  helpless  depend- 
eats,  and  it  intends  to  afford  them  aiiome  and  a  shelter,  and  the  means 
of  living,  of  which  it  will  not  permit  them  to  be  deprived  by  his  folly  or 
his  misfortune. 

Our  law-makers  have  not  seen  fit  to'  make  the  homestead  inalienable, 
nor  would  it  be  wise  to  attempt  to  do  this.  It  may  be  to  the  interest  of 
the  family  to  abandon  the  domicile  and  seek  a  home  elsewhere,  and  no 
law  ought  to  or  can  impose  any  restriction  upon  this  right.  The  power 
to  sell  for  a  price  freely  agreed  upon  is  very  different  from  the  power  to 
consent  in  advance  to  a  forced  sale.  The  mortgagee  usuaUy  leaves  a 
wide  margin  between  the  value  of  the  property  and  the  debt  to  bo  se- 
<?ured,  and  he  may  force  a  sale  for  cash  at  a  most  impropitious  time  at 
two-thirds  of  the  appraised  value. 

The  debtor  who  waives  the  benefit  of  this  exemption  in  advance  occu- 
pies no  worse  position,  morally,  than  if  he  should  agree  at  the  time  of 
contracting  a  debt  that  ho  would  not  protect  himself  against  its  en- 
forcement by  a  subsequent  discharge  under  the  bankrupt  or  insolvent 
laws.  He  who  is  driven  by  his  necessities  to  mortgage  the  home  of  his 
wife  and  his  children,  by  the  mere  act  of  granting  a  mortgage  instead  of 
selling  the  property,  manifests  the  wish  to  retain  it,  and  the  hope  that 
he  may  be  able  to  save  it  by  paying  the  debt.  Under  the  pressure  of  his 
wants,  deluded  by  his  hopes  and  expectations,  he  consents  to  terms  which 
he  would  never  think  of  submitting  to  under  other  circumstances,  and 
puts  it  in  the  power  of  the  creditor  to  deprive  him  of  the  property  for  a 
price  far  below  that  which  he  might  have  obtained  by  voluntary  sale.  If 
he  may,  by  the  stipulations  of  the  mortgage,  subject  to  seizure  and  sale 
the  property  legally  declared  to  be  exempt,  the  whole  object  and  policy 
of  the  law  will  be  defeated,  and  the  neady  and  helpless,  the  very  persons 
designed  to  be  protected,  will  be  deprived  of  the  benefits  intended 
specially  for  them. 

Everj'  one  wh:^  takes  a  mortgage  understands  that  it  is  subject  to  the 
exemptions  of  the  homestead  act;  and  every  one  is  held  to  contract  with 
reference  to  the  law.  The  exemption  is  absolute.  Nothing  in  the  act 
indicates  the  intention  of  the  Legislature  to  make  it  dependent  on  the 
will  of  the  debtor,  and  while  the  law  may  not  deprive  the  citizen  of  the 
right  to  sell  at  his  pleasure  that  which  is  his,  it  may  well  refuse  to 
countenance,  by  giving  effect  to  engagements  in  violation  ct  its  policy 
■and  prohibitions.  An  individual  may  renounce  what  the  law  has  estab- 
lished in  his  favor  alone,  but  he  can  not  renounce  that  which  is  intended 
for  the  benefit  of  others  and  for  the  public  good.   R.  C.  C,  articles  11, 12r, 
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Homeless,  helpless  paupers  are  a  curse  to  society,  and  the  homestead' 
act  and  other  exemption  laws  are  designed  to  protect  the  public  as  far 
as  possible  against  this  grievous  burden.  If  it  is  once  understood  that 
the  property  which  the  law  declares  to  be  exempt  can  not  be  sold  under 
l^al  process,  whether  with  or  without  a  previous  contract  and  waiver, 
all  pecimiary  engagements  will  be  made  with  reference  to  that  exemp- 
tion, and  credit  will  rest  upon  a  more  secure,  because  a  better  defined, 
basis.  We  readily  accept  and  adapt  ourselves  to  settled  and  uniform 
rules  of  property;  and  it  is  not  the  exemption  itself,  it  is  the  uncertainty 
as  to  its  meaning  and  extent,  that  impairs  confidence  and  injures  credit 
Let  it  be  understood  that  the  exemption  is  absolute,  and  no  creditor  will 
trust  to  or  rely  upon  the  exempted  property,  or  estimate  it  in  making  his 
contracts  and  engagements. 

I  concur  in  the  opinion  and  decree  pronounced  by  Mr.  Justice  Egan, 
but  the  importance  of  the  subject  wan*ants  the  separate  expression  of 
•my  views  of  the  law. 


Dissenting  Opinion. 

Manning,  C.  J.  The  enactment  of  homestead  laws  has  been  frequent 
of  late  years.  The  arguments  in  their  support  are  specious,  and  attract 
to  them  popular  favor.  Whatever  may  be  the  reasons  that  induce  the 
Legislature  to  enact  them,  our  sole  duty  is  to  ascertain  what  is  the  leg- 
islative will,  and  when  ascertained  to  give  effect  to  it 

All  statutes  which  take  property  out  of  commerce  and  attempt  to  im- 
press upon  it  the  character  of  inalienability,  and  all  statutes  which  are 
in  derogation  of  common  right,  are  to  be  strictly  construed.  The  gen- 
eral law  regulating  the  relations  of  debtor  and  creditor  is,  that  the  prop- 
erty of  the  debtor  is  the  common  pledge  of  his  creditors.  Laws  which 
exempt  any  portion  of  the  debtor's  property  from  the  pursuit  of  the 
creditor  are  exceptions  to  the  general  rule,  and  can  not  be  extended  by 
implication.  Thus,  it  has  been  held  by  this  court  that  predial  property 
alone  and  not  urban  is  exempt  to  the  value  of  two  thousand  dollars 
under  the  statute  of  1865.  Crilly's  case,  25  An.  219;  Hargrove  vs.  Flour- 
noy,  26  An.  645. 

The  decisions  in  our  sister  States  upon  many  questions  arising  under 
their  homestead  laws  are  conflicting.  This  is  due  in  part  to  differences 
in  the  laws,  and  in  part  to  the  animus  which  pervades  the  judicial  con- 
struction of  them.  An  attempt  has  recently  been  made  (Smyth  on  Home- 
steads) to  systematize  this  branch  of  modem  law,  and  the  writer  points 
out  with  accuracy,  the  dissonant  characteristics  of  the  laws  in  the  States,, 
showing  the  variant  rules  that  have  been  adopted. 

We  have  recently  held  that  a  mortgage,  executed  by  a  debtor  upon 
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the  only  land  he  owned,  which  in  quantity  and  value  was  less  than  that 
exempted  by  our  statute,  could  not  be  enforced.  Van  Wiokle  vs.  Lan- 
dry, 29  An,  330.  In  that  case  we  were  strongly  pressed  to  restrict 
the  operation  of  the  law  to  the  time  when  the  land  is  occupied  as  a 
homestead,  and  my  brother  Spencer  approved  that  limitation  and  quali- 
fication of  the  debtor's  right  of  exemption,  and  dissented  from  the 
opinion  of  the  court  There  was  certainly  ample  room  for  difference  of 
opinion  on  that  question,  and  the  same  writer,  to  whoso  works  allusion 
was  just  now  made,  informs  us  that  that  view  still  obtains  in  a  few  of 
the  States,  though  the  more  recent  view,  he  says  (Smyth,  sections  239, 
'MO),  is  that  expressed  by  a  majority  of  the  court  in  that  case.  In  ren- 
dering the  opinion  of  the  court  I  disclosed  a  mental  oscillation  that  was 
personal  to  myself  upon  the  point  involved,  which  was  finally  determined 
by  the  influence  of  the  principle  of  stare  decisis.  But  we  are  asked  to  go 
still  further  now.  Then  we  held  that  the  debtor  could  not  be  presumed 
to  waive  his  legal  right  Now  we  are  required  to  disregard  his  express 
waiver.    I  can  not  assent  to  that  doctrine. 

The  chief  ground  and  the  only  tenable  one  on  which  that  doctrine  can 
rest  here  is  the  assumed  public  policy  of  the  law,  for  there  is  no  ex- 
pression in  our  sta*:ute  that  warrants,  of  I  would  rather  say  compels, 
that  construction.  Now,  if  it  be  a  distinct  feature  of  public  policy  as 
shadowed  forth  in  our  homestead  law  that  the  family  should  be  pro- 
tected from  the  improvidence  or  misfortune  of  its  head,  why  is  this  pro- 
tection so  partial  and  distinctive  in  its  nature  that  it  will  not  apply  to 
those  who  live  in  towns,  and  whose  families  might  be  supposed  to  need 
the  protection  and  to  deserve  the  benefioence  of  the  Legislature  as  well 
as  the  rural  inhabitants. 

May  it  not  be  true  that  judicial  construction  has  enlarged  the  scope 
of  these  exemption  laws  ?  It  has  been  held  that  a  widow,  who  became  a 
debtor  durante  viduitate,  was  entitled  to  the  benefit  of  our  homestead  law 
(Calvit  vs.  Hoy,  Opinion  Book  43,  p.  358),  and  I  think  upon  good  grounds, 
all  the  other  requisites  concurring.  But  it  has  never  been  held  until  the 
present  case  that  a  married  woman  was  entitled  to  it,  although  the  law 
of  this  State  makes  her  an  object  of  its  peculiar  care.  The  statute  does 
indeed  specify  that  no  debtor  shall  bo  entitled  to  the  exemption  provided 
for  in  it  whose  wife  shall  own  in  her  own  right  and  be  in  the  actual  en- 
joyment of  property  worth  more  than  one  thousand  dollars.  R.  S.  1870, 
section  1691.  Does  this  mean,  or  are  we  to  infer  from  it,  that  the  wife 
shall  be  entitled  to  the  exemption  provided  the  husband  owns  nothing  ? 
The  Itmguage  does  not  bear  that  construction.  That  meaning,  to  my 
apprehension,  is  not  even  latent  in  it,  certainly  not  patent  upon  it.  And 
yet  it  is  an  admitted  rule  of  consti*uction  that  statutes  like  this  can  not 
be  enlarged  by  implic'ati-n. 
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There  is  great  force  in  the  argument  that  when  a  person  performs  the 
deliberate  act  of  executing  a  mortgage  to  secure  a  debt,  that  act  shall 
be  held  to  be  a  tacit  but  perfect  waiver  of  all  right  of  exemption  pro- 
vided by  law.  It  has  been  already  observed  that  we  refused  to  adopt 
that  rule;  but  when  the  debtor  not  only  executes  the  mortgage,  but  ex- 
pressly and  solemnly  declares  that  he  renounces  all  benefits  of  the  ex- 
emption laws,  and  this  declaration  is  recited  in  the  act,  I  do  not  think  he 
should  be  permitted  afterward  to  gainsay  it  under  any  circumstances.  I 
do  not  think  the  law  comes  to  his  relief  and  says  "  I  will  help  you  to  speak 
untruthfully  as  well  as  to  act  dishonestly,  and  will  interpose  my  shield 
between  you  and  him  who  trusted  fii'^t  to  your  honesty  to  pay  your 
debt,  and  next  to  your  veracity  that  you  would  not  evade  it  imder  cover 
of  a  special  law." 

There  is  much  to  be  said  also  in  favor  of  that  public  policy  which  is  a 
conspicuous  feature  of  the  laws  of  all  countries,  and  which  is  the  basis 
of  public  morals,  viz.:  that  compulsory  fidelity  in  the  discharge  of  money 
obligations  elevates  the  character  of  the  citizen,  and  by  consequence  pro- 
motes the  public  \irtue.  The  State  that  visits  by  the  penalty  of  its  laws 
the  violation  or  disregard  of  pecuniary  engagements  with  the  greatest 
rigor  is  the  State  that  has  the  highest  standard  of  public  honor. 
Wherover  the  law  olTers  a  premium  to  dishonesty  by  providing  means  of 
escape  to  the  citizen  from  the  payment  of  his  debts,  whether  the  mode 
be  by  exemption  of  property  from  seizure  or  by  the  equally  convenient 
one  of  hiding  it  under  cover  of  another's  claim,  there  A\ill  be  found  the 
greatest  laxity  of  the  public  conscience  and  the  most  shameless  disrc- 
regard  of  public  and  private  obligations. 

When,  therefore,  there  is  not  an  express  statute  conferring  upon  the 
party  seeking  to  evade  an  obligation  the  unquestioned  legal  right  to  es- 
cape the  consequences  of  that  obligation,  and  he  seeks  to  justify  it  upon 
the  ground  of  public  poliey  as  the  motif  of  the  construction  he  invokes, 
it  may  not  be  improperly  answered  that  the  same  considerations  forbid 
the  multiplication  of  those  devices  by  which  he  who  promises  is  excused 
from  performing  and  he  who  renounces  a  benefit  is  permitted  to  enjoy 
it  in  spito  of  his  renunciation. 

Spexcee,  J.    I  c.nicur  in  the  opinion  of  Mr.  Chief  Justice  Manning. 
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No.  6593. 
Stoughton  Cooley  vs.  H.  H.  Broad  et  al. 

Acontractby  which  the  owners  of  certain  vessels  unite  in  an  association  to  carry 
passengers  and  freisht  for  hire,  each  famishing:  a  certain  eanital  to  the 
association,  and  each  receiving  a  certain  proportion  of  the  profits,  consti- 
tutes the  owners,  as  to  third  persons,  commercial  partners,  and  as  such, 
liable  in  noUdo,  for  the  debts  of  the  association,  no  matter  what  restrictive 
clauses  the  contract  may  contain.  The  holder  of  a  solidary  note  can  not  have  its 
solidarity  impaired,  by  the  unathorlzed  action  of  his  collecting  agent,  who  re- 
ceipts in  favor  of  one  of  the  solidary  debtors  on  the  note  for  **  his  share  "  of  the 
debt. 

APPEAL  from  the  Fifth  District  CJourt,  for  the  parish  of  Orleans. 
CuRom,  J. 

Hornor  d:  Benedict,  for  plaintiff  and  appellee. 

Fred,  D.  King,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spenoeb,  J.  On  the  twenty-sixth  of  June,  1875,  the  defendants,  Broad, 
Dowllng,  Trousdale,  Quaterreaux,  Verlander,  and  Powers,  owning  among 
them  several  steamboats  running  in  the  Opelousas  trade,  formed  an 
association  whereby  th^y  agreed  that  they  would  put  into  said  associa- 
tion their  respective  boats.  The  objects  of  the  association  were  declared 
to  be  **  to  co-operate  together  in  building  up  and  maintaining  the  trade, 
etc.,  known  as  the  *  Opelousas  trade,'  by  running  their  respective  boats 
between  New  Orleans  and  Washington,  Loulsiuua,  and  carrying  freight 
and  passengers  between  these  points,"  *  *  *  "to  use  their  influence 
and  energy  to  enhance  the  interests  of  all  the  parties  to  this  agreement, 
and  t3  prevent  and  discourage  opposition,  etc."  The  agreement  is  made 
for  one  year,  under  articles  and  stipulations  as  follows: 

By  the  first,  the  parties  agree  as  to  the  boats  they  are  respectively  to 
put  in.  By  the  sacond,  they  fix  the  relative  values  of  their  boats,  and 
name  certain  of  themselves  as  a  "  board  of  control,"  and  define  generally 
its  powei*s.  By  the  third,  they  provide  for  replacing  any  boat  disabled 
or  lost,  and  regulate  such  boat-'s  participation  in  the  profits  and  losses; 
also,  fix  the  time  and  manner  of  each  boat  rendering  its  accounts  and 
paying  over  earnings  to  the  beard  of  control.  By  the  fourth,  they  agree 
to  the  closing  of  certain  warehouses  and  the  opening  of  others;  and  pro- 
vide that  the  parties  shall  respectively  furnish  and  keep  their  boats  in 
good  order;  repairs  of  less  than  seventy-five  dollars  in  amount  to  be 
made  at  the  expense  of  the  association.  It  is  further  declared  that  "  this 
agreement  is  not  a  copartnership,  and  that  none  of  the  boats  named  or 
their  substitutes  or  the  owners  thereof,  shall  be  bound  for  the  debts  of 
each  other,  nor  shall  anything  herein  be  construed  tis  making  them  lia- 
ble or  responsible  therefor."  The  fifth  article  declares  who  shall  be  cap- 
tains of  the  several  boats,  and  provides  for  their  removal 
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On  the  seventh  of  February,  1876,  this  "board  of  control,"  acting 
through  James  M.  Dowling,  A.  P.  Trousdale,  and  William  R  Verlander, 
chartered  from  the  plaintiff,  Stoughton  Cooley,  for  the  use  of  said  asso- 
ciation (which  in  said  act  is  styled  tlie  Opelousas  Packet  Company),  the 
steamboat  Tensas,  for  a  period  of  five  months,  at  one  thousand  dollars  per 
month,  payable  monthly  in  advance.  For  the  four  deferred  payments, 
four  notes  were  executed,  each  for  one  thousand  dollars,  aad  payable  as 
follows,  at  the  Citizens'  Bank:  To  the  order  of  Jesse  K  Bell,  for  five- 
twelfths;  to  the  order  of  J.  M.  Dowling  for  four-twelfths,  and  to  the 
order  of  W.  R.  Verlander  for  three-twelfths. 

These  notes  were  severally  indorsed  in  blank  by  Bell  for  five- twelfths, 
by  Dowling  for  four-twelfths,  and  by  Verlander  for  threcTtwelfths.  As 
they  respectively  fell  due,  Bell  paid  five-twelfths  and  Dowling  four- 
twelfths  thereof.  Verlander  made  default,  and  three-twelfths,  or  two 
hundred  and  fifty  dollars,  of  each  note  remains  unpaid. 

The  payments  by  Bell  (who  it  seems  acted  in  this  matter  for  the  de- 
fendant Broad)  and  by  Dowling  were  made  at  the  bank,  and  were  in- 
dorsed on  the  notes  by  the  note  clerk  in  words  to  this  effect:  "Received 
from  J.  M.  Dowling  his  part,  $333  334— four-twelfths."  "Received  from 
J.  K  Bell  S416  67,  his  part  on  within  note— five-twelfths." 

Plaintiff  now  sues  all  the  members  of  said  association  as  commercial 
partners,  and  hable  in  soUdo  for  the  balances  due  on  said  four  notes. 

Dowling  and  Broad  answered  by  a  general  denial  Dowling  subse- 
quently filed  an  amended  answer,  alleging  that  he  had  indorsed  said 
notes  for  only  four-twelfths,  and  that  he  had  paid  that  amount  of  each  of 
them,  and  that  plaintiff "  had  receipted  for  each  of  said  sums  upon  the 
back  of  each  of  said  notes  in  full  for  his  part  and  portion  of  each  of  said 
notes ;  that  he  has  paid  all  that  he  was  boimd  for,  and  has  been  released 
from  further  liability." 

There  was  judgment  against  the  defendants  in  solido,  and  Broad  and 
Dowling  have  appealed. 

There  are  two  questions  involved: 

First — ^Did  the  agreement  of  the  twenty-sixth  of  June,  1875,  create  a 
commercial  partnership,  binding  the  parties  thereto  in  solido  for  its 
debts  ?  and  if  so  — 

Second — Did  the  receipts  of  the  note  clerk  of  the  bank,  on  the  back  of 
the  notes,  in  favor  of  Dowling  and  Bell  (the  latter  representing  Broad) 
for  "their  parts,"  release  them  from  solidarity  and  further  liability? 

First — The  only  reason  for  doubting  the  existence  of  the  partnership 
arises  from  the  express  declaration  of  the  parties  that  no  partnership 
was  created  by  the  act  of  association.  They  certainly  did  enter  into  an 
association,  furnishing  thereto  specified  capital,  agreeing  to  divide  profits 
and  losses  in  fixed  proportions,  and  engaging  to  carry  freights  and  pas- 
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sengers  for  hire.  This,  under  our  law  (O.  C.  C.  2796),  certainly  constituted 
a  commercial  partnerahip,  and  made  the  associates  liable  solidarily  for 
debts  of  the  association.  When  there  exist  all  the  conditions  which,  by 
law,  create  a  legal  relation,  the  effects  flowing  legally  from  such  relation 
will  follow,  whether  the  parties  foresaw  and  intended  them  or  not  Thus 
where  a  man  transfers  to  another  for  a  sum  of  money,  and  absolutely, 
the  ownership  of  a  thing  belonging  to  him,  the  contract  between  them  is 
that  of  sale,  and  all  the  legal  consequences  of  that  relation  will  f ollow^ 
even  though  the  parties  declare  it  not  a  sale,  but  some  other  contract. 
The  fact  that  the  parties  had  made  stipulations  between  themselves  as  to 
their  liability  for  each  others'  debts,  or  as  to  the  proportion  of  their  sev- 
eral reeponsibilities,  can  not  affect  third  persons,  even  had  these  stipula- 
tions been  within  the  knowledge  of  such  third  persons. 

Second — The  bank  clerk,  as  such,  had  no  authority  to  give  release  to 
any  of  the  makers  of  said  notes  beyond  what  would  result  from  their 
payments.  No  authority  or  power  existed  in  him,  except  to  receive  pay- 
ment. There  is  no  pretense  that  plaintiff  ever  expressly  authorized  him 
to  renounce  any  of  his  rights  against  the  makera  of  the  notes. 

The  judgment  appealed  from  is  affirmed  with  costs  of  both  courts. 


No.  5406. 

In  the  Matter  of  Mrs.  A.  L.  Brashear  and  Her  Husband  vs.  Mrs. 

Charlotte  M.  Conner. 

The  institution  of  a  suit  in  the  capacity  of  heir  of  a  decedent,  or  the  sale  by  an  heir 
of  his  intercut  as  heir  in  a  succession,  amounts  to  the  acceptance  of  the  succes- 
sion, pure  and  simple. 

Where  the  heirs  are  all  of  a^e.  and  present,  and  represented,  and  have  accepted  the 
succession  purely  and  simply,  and  there  are  no  debts  due  by  the  succession » 
there  Is  no  necessity  for  the  appointment  of  an  administrator. 

iPPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tissot, 
J. 

Bace,  Foater  &  E,  T,  Merrick,  for  plaintiff  and  appellant 

Hornfir  &  Benedict,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

EoAX,  J.  These  appeals  are  by  consent  included  in  the  same  tran- 
script, are  between  the  same  parties  substantially,  and  are  intimately 
wnneeted  as  to  the  questions  and  issues  involved.  They  were  tried  and 
submitted  together  in  tnis  court. 

John  T.  Osborne  died  leaving  considerable  property  and  a  will,  which 
vas  avoided  at  the  suit  of  Mrs.  Conner,  who  sued  as  his  daughter  and 
heir-at-law  for  that  purpose.  She  subsequently  applied  for  administration 
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upon  the  estate  and  obtained  an  order  of  appointment  and  for  inven- 
tory. At  this  stage,  and  before  inventory,  bond,  letters  of  administra- 
tion, or  qualification  of  administratrix,  Mrs.  Brashear,  another  daughter 
and  heir  of  decedent  and  assignee  of  John  J.  Osborne,  the  son  and  only 
other  heir  of  decedent,  filed  a  petition  opposing  any  further  steps  in  the 
administration  and  asking  a  rescission  of  the  order  of  appointment  on 
the  ground  that  all  the  heirs  were  of  age  and  had  accepted  the  succes- 
sion purely  and  simply;  that  there  were  no  debts  nor  necessity  for  ad- 
ministration, which  would  only  entail  expense  and  delay  upon  the 
succession  and  heirs,  and  hinder  and  embarrass  a  partition,  for  yrhich 
she  also  applied. 

Mrs.  Conner  averred  the  neceasity  of  administration  "  to  collect  from 
Mrs.  Brashear,  her  co-heir,  and  her  husband  large  sums  of  money  due 
the  estate  as  well  as  other  claims  and  debts  to  pay;"  she  also  denied 
"  that  she  had  accepted  the  succession  purely  and  simply." 

These  are  the  substantial  issues  in  the  two  cases.  The  heii-ship  of  the 
parties  is  both  proved  and  admitted,  and  had  been  adjudged  in  the  pro- 
ceeding to  annul  the  will  instituted  by  Mrs.  Conner  in  her  quality  and 
capacity  of  heir-at-law.  This  was  an  unqualified  assumption  of  the 
quality  of  heir  on  her  part  in  a  judicial  proceeding  which  amounted  to  a 
simple  acceptance  of  the  succession.  R.  C.  C,  articles  988  and  994;  Le 
Cune  vs.  Cottin,  2.  N.  S.  475;  Dangerfleld  vs.  Thurston,  8  N.  S.  242; 
O'Donald  vs.  Lobdell,  2  La.  299.  The  same  may  be  said  of  the  effect  of 
the  present  litigation  as  to  Mrs.  Brashear,  who  by  embarking  in  it  ac- 
cepts purely  and  simply,  and  John  J.  Osborne  accepted  purely  and  sim- 
ply by  selling  his  interest  as  heir  to  his  sister,  Mrs.  Brashear  (R.  C.  C. 
1002,  994);  and  all  the  parties  were  of  full  age  at  the  time  of  these  acta 
The  record  discloses  no  debts  due  by  the  succession  or  deceased,  and  no 
necessity  for  administration  on  that  account  That  necessity  could  not 
grow  out  of  the  indebtedness  of  one  of  the  co-heirs  to  the  other  or  to 
the  succession  or  deceased,  whether  by  way  of  collusion  or  otherwise, 
for  this  would  be  properly  matter  of  account  in  the  partition  (C.  C,  arti- 
cle 1350);  neither  could  such  necessity  arise  from  the  indebtedness  of 
other  persons  to  the  succession.  The  heirs  are  entitled  to  the  same  ac- 
tions and  exceptions  as  those  to  whom  they  succeed.  C.  P.,  article  23; 
R.  C.  C,  article  945;  19  An.  428.  They  may  therefore  sue  the  debtor  of 
the  succession  in  the  same  manner  as  the  deceased  himself  could  have 
done;  and  if  there  be  several  heirs  each  may  sue  for  his  separate  share 
in  the  same  manner,  as  each  is  only  bound  for  his  jyro  rata  share  of  the 
debts  of  the  succession.  C.  P.,  article  113.  There  was  really  no  succes- 
sion to  open  after  the  proceeding  to  annul  and  set  aside  the  will  and  the 
judgment  annulling  it;  for  as  we  have  already  seen  that  proceeding  was 
instituted  and  conducted  by  Mrs.  Conner  in  her  quality  of  heir,  and  in  it 
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she  alleged  that  the  sole  heirs  are  John  J.  Osborne,  who  has  sold  and 
transferred  all  his  rights  in  said  estate  to  his  sister,  Mrs.  Brashear,  who 
is  the  remaining  heir,  and  who  appeared  in  that  proceeding  as  well  as  the 
pres0Dit  litigation,  and  is  alleged  to  be  in  possession  of  the  property. 
From  that  time  there  was  no  succession  to  administer,  and  the  heirs 
who  accepted  purely  and  simply  represented«the  deceased  both  as  to  his 
nghts  and  obligations.  The  heir  who  accepts  is  considered  as  having 
sttcoeeded  to  the  deceased  from  the  moment  of  his  death.  R.  C.  C,  arti- 
cle 947.  He  is  of  full  right  in  place  of  deceased,  as  well  for  his  rights  as 
his  obligations.  R.  C.  C.  945.  All  that  remained  was  to  partition  the 
property  between  the  heirs.  Under  such  circumstances  the  property  is 
vested  in  the  heirs,  and  not  in  the  succession.  Samford  vs.  Toadiner,  15 
An.  170;  succession  of  Story,  3  An.  502. 

Even  when  there  are  debts  the  heirs  may  stop  the  administration  and 
claim  the  succession  directly  by  giving  security  for  their  payment;  and 
without  administration  the  simple  acceptance  of  the  succession  by  the 
heirs  entitles  the  creditors  to  sue  them  directly  and  recover  the  whole 
amount  of  their  debts.  R  C.  C.  1423;  21  An.  278;  25  An.  56.  A  fortiori, 
then,  may  they  stop  administration  and  provoke  a  partition  among  the 
co-heirs  at  any  time  if,  as  in  this  case,  there  are  no  debts  due  from  the 
succession.  Every  co-heir,  whether  of  full  age  or  a  minor,  may  force 
his  co-heirs  to  a  partition,  which  it  shall  be  the  duty  of  the  judge  to  de- 
cree.   C.  P..  articles  1023, 1027. 

No  one  can  be  compelled  to  hold  property  with  another,  unless  the 
contrary  has  been  agreed  upon;  and  any  one  has  a  right  to  demand  a 
division  of  a  thing  held  in  common  by  the  action  of  partition.  R  C.  C, 
article  1289.  These  pi^indples  are  rudimental  and  familiar,  and  we  see 
no  reason  why  they  should  not  apply  to  the  case  at  bar. 

We  think  the  court  below  erred  in  not  giving  them  application  and  in 
not  stopping  all  further  proceedings  for  administration  and  decreeing 
partition.  It  was  especially  irregular  to  proceed  by  rule  instead  of  by 
regular  trial  on  the  merits,  as  was  done  in  suit  35,328 — we  can  not  give 
oar  sanction  to  this  practice;  this  mode  of  trying  the  issues  in  a  cause 
has  often  been  reprobated  by  this  court,  see  3  An.  434;  8  An.  11 — and 
still  more  irregular  to  proceed  or  permit  further  proceedings  for  admin- 
istration pending  a  suspensive  appeal  in  that  case  and  in  case  36,986, 
which  necessarily  involved  the  substantial  issues  of  35,328. 

The  fact  that  an  injunction  issued  in  the  latter  case  without  affidavit 
or  bond  was  irregular,  but  is  not  material,  as  under  the  view  we  have 
taken  of  the  case  an  injunction  was  not  necessary.  The  proceeding  for 
partition  and  in  opposition  to  further  attempt  at  administration  should 
have  been  entertained  and  the  previous  order  rescinded.  The  efTect  of 
this  would  have  been  all  that  was  required. 
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From  the  moment  suspensive  appeals  were  taken,  whatever  was  done 
in  contravention  of  them  was  without  effect  in  law,  and  prohibition 
would  have  issued  if  applied  for. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgmects 
appealed  from  be  annulled,  avoided,  and  reversed;  that  all  proceedings 
for  administration  in  the  succession  of  John  T.  Osborne  be  stayed  and 
avoided;  and  that  the  plaintiff  in  suit  No.  36,986  of  the  Second  District 
Court  of  New  Orleans,  entitled  Adeline  L.  Braahear  and  her  husband,  Bei\i. 
F.  Brashear,  vs.  Mrs.  Charlotte  M.  Conner,  be  decreed  to  have  and  be 
entitled  to  a  partition  of  the  property  and  dTects  of  the  succession  of 
John  T.  Osborne,  deceased,  in  right  as  prayed  for.  It  not,  however,  ap- 
pearing how  such  partition  can  or  should  be  made,  the  case  is  remanded 
to  the  court  below  to  determine  as  to  the  manner  of  partition,  whether 
in  kind  or  by  sale,  and  for  such  other  orders  as  may  be  necessary  to 
effect  the  partition. 

It  is  further  ordered  that  Mrs.  Charlotte  M.  Conner  pay  costs  <A  ap- 
peal and  of  suit  85,328,  those  of  partition  to  be  borne  ratably  aecordiog 
to  the  respective  interests. 


No.  5351. 
W.  H.  Hatle,  Administrator,  vs.  McGhee,  Sxowden  &  Violett. 

An  administrator  can  not  sue  an  alleged  debtor  of  the  succeRsion,  in  disrejrnrd  of 
his  formal  settlement  with  and  discharge  of  the  debtor,  without  alleisriuj;  error, 
or  fraud  in  the  settlement. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

Hnnton  &  Graver ^  for  plaintiff  and  appellee. 

Kennard,  Howe  &  Preutiss^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  plaintiff,  as  the  administrator  of  the  succession  of  B. 
H.  Hallo,  who  died  in  August,  1872,  and  whose  succession  was  opened  in 
the  parish  of  West  Feliciana,  sues  the  defendants  for  the  proceeds  of 
sixty  bales  of  cotton,  and  of  one-third  of  twenty  bales,  which,  a^  adm'm- 
htrotor,  he  consigned  to  the  defendants  for  sale,  during  the  months  of 
October,  November,  and  December,  1872.  The  proceeds  of  this  cotton 
is  alleged  in  the  petition  to  be  84933  25,  received  by  defendants  and  not 
paid  over. 

Plaintiff  alleges  that  the  succession  of  R.  H.  Haile  is  insolvent,  and 
that  his  duty  as  administrator  requires  him  to  cpllect  the  assets,  and 
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that  tbe  defendante  had  no  lien  or  privilege  thereon  for  any  claims  due 
them  from  the  siicceeeion. 

The  answer  admits  the  receipt  and  sale  of  eighty  bales  of  cotton  as 
alleged,  but  avers  that  defendants  made  certain  advances,  and  paid  cer- 
tain drafts,  to  enable  R.  H.  Haile  to  raise  the  crop  of  cotton  sold  by 
them;  that  they  had  a  privilege  on  the  funds  in  their  hands  for  the 
amount  of  their  account,  and  that  they  have  accounted  for,  settled,  and 
paid  tJie  amount  due  the  plaintiff  on  account  of  the  shipment  of  cotton. 

In  support  of  the  averment  of  full  and  complete  settlement,  the  de- 
fendants filed  in  evidence  the  following  receipt :  "  Received  New  Orleans, 
February  8, 1873,  from  McGhee,  Snowden  &  Violett,  ninety-three  doDars 
51-100,  being  in  full  of  all  transactions  with  estate  R.  H.  Haile,  Jr.,  to  date. 
(Signed)  W.  B.  HaUe,  Administrator."  The  plaintiff,  who  w^as  a  witness 
in  the  case,  admits  giving  the  receipt,  and  says  he  did  not  intoad  thereby 
to  waive,  his  right  to  demand  from  the  defendants  the  proceeds  of  the 
cotton  or  to  release  them  from  their  liability  to  account  for  and  pay  over 
the  same  which  had  been  in  part  applied  to  the  payment  of  the  account 
of  the  deceased  and  of  the  succession  with  them.  Neither  the  correct- 
neae  of  the  accounts  of  sales  of  the  cotton  nor  of  the  defendants*  ac- 
counts are  disputed. 

The  evidence  satisfies  us  that  the  administrator  knew  what  he  was 
doing  when  the  settlement  was  made  and  when  the  receipt  was  signed, 
and  that  the  receipt  was  intended  by  both  parties  to  close  the  accounts 
between  them«    The  administrator  accepted  the  accounts  of  defendants 
rendered  and  balanced  in  accordance  with  the  settlement  and  receipt, 
and,  so  far  as  appears  from  the  evidence,  still  retains  them  so  closed  and 
balanced.    The  good  faith  of  the  defendants  in  the  settlement,  or  of  the 
settlement  itself  is  in  no  manner  impugned,  and  it  appears  from  the 
evidence  that  the  matter  of  requiring  the  defendants  to  pay  over  the 
proceeds  of  the  cotton  first,  and  collect  their  debt  afterward,  was  talked 
of  between  plaintiff  and  defendants  in  New  Orleans  at  the  time  of  the 
settlement  in  February,  1873,  and  that  the  administrator  assured  them 
they  would  hear  no  more  of  a  suit  for  that  purpose,  which  it  appears  de- 
fendants had  heard  was  contemplated.    This  of  itself  would  rebut  the 
idea  that  there  was  error  of  fact  on  the  part  of  tJie  administrator  in 
making  the  settlement,  even  had  it  been  alleged,  as  it  is  not.    The  ques- 
tion in  this  ease  is  not  merely  as  to  the  right  to  explain  or  contradict  a 
ireceipt  for  money.    It  is  whether  an  administrator  or  any  one  else  can 
be  permitted  to  ignore  a  settlement  with  and  payment  to  an  acknowl- 
edged creditor,  such  as  a  factor  or  commission  merchant,  between  whom 
and  the  succession  there  are  cross  accounts,  to  treat  the  matter  as  if 
there  had  been  no  settlement,  and  without  either  allegation  or  proof  of 
error  of  fact  or  fraud  to  sue  for  an  account  and  settlement,  as  though 
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none  had  been  rendered  or  made.  We  think  neither  good  faith  nor  law 
will  permit  this,  and  that  the  exceptions  of  defendants  to  the  mode  of 
proceeding  adopted  in  this  case  were  well  taken,  and  should  have  been 
maintained  both  as  regards  the  action  and  the  evidence.  With  all  the 
advantage,  however,  ot  the  reception  of  evidence  in  the  court  below,  re- 
gardless of  their  objections,  the  only  thing  which  the  plaintiff  has  been 
able  to  show  to  impeach  the  settlement  deliberately  made  by  him  with 
the  defendants,  is  that  they  may  have  been  paid  by  the  administrator 
more  than  their  pro  rata  share  of  the  succession  funds.  In  the  case  of 
Sloan  vs.  Stevenson  &  May,  24  An.  278,  a  case  of  sale  of  cotton  by  aa 
administratrix  for  Confederate  money,  the  court  held  that  "  the  contract 
being  executed  the  administrators  would  not  be  listened  to  in  a  court  of 
justice  when  alleging  their  own  dereliction  of  duty."  In  the  sucoession 
of  Marr,  23  An.  718,  it  was  held  that  the  administrator  is  personally 
responsible  to  the  heirs  of  the  estate  if  he  pays  the  same  to  one  not 
authoiized  to  receive;  and  the  books  are  full  of  cases  in  which  he  and  his 
bondsmen  are  held  responsible  to  creditors  for  over-payments  to  other 
creditors  or  to  persons  not  lawful  creditors.  It  is  this  apprehension 
which  is  vainly  confessed  by  the  plaintiff,  and  which  no  doubt  stimu- 
lated the  bringing  of  the  present  suit.  If  the  facts  be  so  in  this  case, 
the  other  creditors  have  the  double  security  and  remedy  to  pursue  the 
administrator  and  his  bondsmen  or  the  preferred  creditor  by  an  action  of 
contribution.    C.  C.  1088  and  1188. 

Had  the  plaintiff  not  made  the  settlement  of  February,  1873,  or  had 
that  settlement  been  attacked  on  account  of  fraud  or  even  of  fact,  the 
case  might  have  been  very  different  from  that  presented  by  this  record. 
It  is  well  settled  as  a  general  rule,  as  argued  by  the  plaintiff,  that  a  pur- 
chaser of  succession  property  or  a  debtor  of  the  succession  can  not 
plead  in  compensation  when  sued  a  debt  due  by  the  deceased  to  him- 
self not  legally  liquidated  or  demandable  before  death.  It  is  equally 
well  settled  that  the  rights  of  creditors  are  fixed  at  the  death  of  the 
debtor  as  to  all  antecedent  facts  and  rights.  These  principles  can  not, 
however,  be  applied  to  the  facts  in  this  case  between  the  parties,  and 
can  not  avail  the  plaintiff  against  his  own  solemn  and  deliberate  act. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  be  annulled,  avoided,  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants,  rejecting  the  plaintilTs  demand,  with 
costs  of  both  courts. 
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No.  5378. 
JuDsoN  FowLEB  &  Stillman  VS.  Henry  B.  Stevens. 

One  who  has  represented  hiniBelf  in  his  own  ploiulinfirs,  in  a  former  suit,  as  a  i>art'-. 
ner  in  a  certain  Arm,  is  estopped  from  aftorward  denying  it. 

4  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 

A  J. 

E.  Bawle,  for  plaintiffo  and  appellees. 

Jj^red  Phillips,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintifEs  sue  the  defendant,  as  surviving  partner 
of  the  oommereial  firm  of  L.  W.  Lyons  &  Co.,  on  an  account  for  mer- 
chandise sold  and  delivered.  The  defense  is  that  no  partnership  existed 
between  L.  W.  Lyons  and  the  defendant,  but  the  latter  was  merely  an 
employee  of  the  firm  of  L.  W.  Lyons  &  Co.,  which  had  but  one  meipber; 
i.  <?.,  Lyons. 

The  question  of  partnership  vel  non,  as  dependent  upon  and  controlled 
by  the  nature  and  effect  of  the  agreement,  does  not  enter  into  this  case. 
The  defendant  has  precluded  himself  from  denying  that  he  was  a  partner 
by  his  judicial  admiissions  and  his  sworn  statements  on  record. 

Lyons  died  in  1867,  and  in  the  same  year  defendant  presented  his  peti- 
tion to  the  Second  District  Court  of  Orleans,  signed  by  himself,  com- 
mencing thus:  "  The  petition  of  Henry  B.  Stevens  respectfully  repre- 
sents that,  as  the  surviving  member  of  the  late  commercial  firm  of  L. 
W.  Lyons  &  Co.,  he  is  entitled  to  the  liquidation  of  the  same,"  etc.  The 
prayer  is  that  he  be  "  appointed  and  qualified  as  liquidating  partner  of 
that  firm,"  and  the  order  of  court  conforms  to  the  prayer  of  the  peti- 
tioner. 

A  year  later  he  presents  his  provisional  account  to  the  court,  and  de- 
9mhes  himself  as  the  "  liquidating  partner  of  the  late  commercial  firm 
of  L.  W.  Lyons  &  Co."  These  are  not  mistakes  of  description  by  coun- 
sel. This  petition,  like  the  other,  is  signed  by  himself.  On  the  trial, 
some  months  later  still,  wherein  the  homologation  of  the  account  is  asked, 
he  is  a  witness,  and  says:  "  I  am  the  liquidating  partner  of  the  late  firm 
of  L  W.  Lyons  &  Co." 

These  judicial  admissions  unalterably  determine  his  liability  in  the  ca- 
pacity in  which  he  is  sued  by  the  plaintiffs.  His  evidence  to  the  con- 
trnry  can  not  now  be  heard.  He  can  not  be  permitted  to  impugn  what 
he  has  thus  solenmly  and  repeatedly  asseverated  in  judicial  proceedings 
to  bo  true.  But  some  of  his  answers  on  the  trial  of  this  cause  impliedly 
and  inferentially  admit  the  partnership.  Thus,  replying  to  the  questiou 
if  any  of  the  creditors  of  the  firm  ever  knew  him  as  a  partner,  he  says: 
"No,  I  don't  think  any  of  the  creditors  knew  that  I  was  in  the  concern 
23 
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until  after  his  (Lyons's)  death."  And  the  a^eement  of  Lyons  and  Stevens, 
which  the  latter  introduces  in  evidence  to  show  that  there  was  no  part- 
nership between  them,  stipulates  that  Stevelis  shall  not  "  indorse  any 
paper  or  go  security  for  any  one  in  his  own  name  or  that  of  the  firm." 
There  can  be  no  doubt  of  the  defendant's  liability,  and  so  thought  the 
lower  court  A  remittitur  of  interest  by  reducing  the  rate  has  been  vol- 
untarily made  by  plaintiffs. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  a  qita  be  amended  so  as  to  reduce  the  rate  of  interest  frcmi 
seven  to  five  per  centum  per  annum,  and,  as  thus  amended,  it  is  affirmed 
with  costs. 


4?  te4  No.  6375. 

47  1230 


The  State  vs.  Bctler  Jackson  et  al. 

The  declarations,  and  oonfessions  of  a  co-conspirator,  made  after  the  nccomplish- 
ment  or  the  abandonment  of  the  common  enterprise,  will  not  be  received  in  evi- 
dence against  another  co-conspinitor. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Livingston. 
Kemp,  J.    Trial  by  jury. 
H,  B,  Steele,  Attorney  General,  for  the  State. 
C  J,  BraOlexj,  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  The  defendant,  Israel,  is  appellant  from  judgment  and 
sentence  for  twelve  months  at  hard  labor  for  stealing  a  cow\ 

The  only  question  presented  is  whether  the  declarations  and  confes- 
sions of  a  co-conspirator,  made  after  the  accomplishment  or  abandon- 
ment of  the  common  enterprise,  can  be  oflfered  and  proved  against 
another  CO -conspirator?  If  not,  the  verdict  and  judgment  in  this  case 
must  be  set  aside.    "Wharton  lays  down  the  rule  as  follows: 

"  The  distinction  appears  to  be  well  settled  between  the  admissibility 
of  declarations  accompanying  the  act  of  the  conspirators,  and  statements 
subsequently  made  as  evidence  against  the  rest."  Wharton's  Am.  Crim. 
Law,  section  705. 

"  This  co-responsibility  holds  good  without  regard  to  the  time  in  which 
the  party  entered  the  combination.  He  becomes  subsequently  responsi- 
ble for  every  act  which  may  afterward  be  done  by  any  one  of  the  others 
ii  furtherance  of  such  common  design."  *  ♦  »  "When,  however,  the 
common  enterprise  is  at  an  end,  whether  by  accomplishment  or  aban- 
donment, no  one  of  the  conspirators  is  permitted  by  any  subsequent  act 
or  declaration  of  his  own  to  affect  the  others.  His  confession,  therefore, 
subsequently  made,  even  though  by  the  plea  of  guilty,  is  not  admissible 
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in  evidence  as  such  against  any  but  himself.  Under  no  circumstances 
<»n  the  most  solemn  admission  made  by  him  on  trial  be  evidence  against 
his  aocomplioes."    I(nd,  section  703. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  and 
judgment  of  the  court  thereon,  as  against  the  defendant,  Israel,  be  an- 
BollM,  avoided,  and  set  aside,  and  this  case  is  remanded  to  be  proceeded 
'With  according  to  law. 


No.  6633. 

-New  Orlelvns  National  Bank,  Mrs.  A.  B.  Babanoo,  Subboqee,  vs.  Joseph 

Raymond. 

No  petitory  aotion,  or  action  to  annul,  can  be  instituted  by  rule. 

A  i>trty  can  not  impeach  the  title  of  his  transferror. 

All  buildings  put  on  mortfirnfired  real  estate  by  the  owner,  are  immovable,  and 

become  subject  to  the  mortfi:a$re  on  the  real  estate. 
A  mortg&tre  creditor  can  not  be  prejudiced  by  any  contract  made  by  his  debtor,  to 

which  he  is  not  a  party. 
'The  revenues  of  a  property,  which  belong:  to  the  owner  of  the  property,  can  not  be 

seised,  and  sold  separately  from  the  property. 
Any  party  In  interest  may  proceed  by  rule  to  remove  any  thin^:  which  illeflrally  clouds 

a  title. 
A  bank  organised  under  the  national  banking  act  may  sell  any  immovable  it  owns. 

And  reserve  a  mortgage,  and  vendor's  privilege  on  it. 

1  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CuUc/m, 

Charles  Lonqtte  and  Carleton  Hunt,  for  Joseph  BilJgery,  plaintiff  in 
rule  and  appellee. 

McGloin  &  Nixon  and  Magruder  &  Richardson,  for  Mrs.  A.  B.  Baranco, 
-appellant. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  The  Union  National  Bank  of  New  Orleans  sold  to  Joseph 
Baymond  by  authentic  act  of  date  the  twenty-seventh  of  February, 
1873,  a  certain  parcel  of  ground  in  the  square  bounded  by  First,  Second, 
Dryades,  and  Baronne  streets,  for  the  price  of  $14,666  66,  one-fifth  of 
which  was  paid  in  ca^sh,  and  for  the  balance  Baymond  executed  notes  at 
one,  two,  three,  and  four  years,  secured  by  special  mortgage  and  pact  of 
iion  alienando  on  the  property. 

On  the  tenth  cf  April,  1873,  Raymond  entered  into  a  contract  with  the 
city  of  New  Orieans,  acting  through  its  mayor  under  ordinance  No.  2041 
administration  series.  By  that  contract  Raymond  bound  and  obligated 
himself  in  substance  to  erect  on  said  grounds  a  market-house  according 
to  certain  8peciflcations*J  to  free  the  property  of  all  mortga.?e8  and  in- 
cumbrances on  or  before  the  completion  of  said  building,  and  to  keep 
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the  market  as  required  by  the  city  ordinances,  eta  Raymond  during  the 
first  ten  years  was  to  receive  all  the  rents  and  revenues.  At  the  expira- 
tion of  the  first  ten  years  the  city  was  for  the  next  ten  years  to  feirm  out 
the  market  and  take  all  the  rents  and  revenues  in  excess  of  five  hon- 
dred  dollars  per  month,  or  six  thousemd  dollars  per  year;  the  rents  up 
to  said  amounts  to  be  paid  to  Raymond,  his  heirs,  or  assigns.  At  the 
end  of  this  second  term  of  ten  years,  Raymond  was  to  transfer  the 
grounds  and  market  in  full  ownership  to  the  dty,  binding  himself  not  to 
alienate  or  incumber  the  same  to  the  prejudice  of  this  agreement 

On  the  tenth  of  March,  1874,  the  New  Orleans  National  Bank  obtained 
judgment  on  a  bill  of  exchange  for  seven  hundred  dollars  against 
Joseph  Raymond,  issued  execution  thereon,  seized,  and,  on  the  twenty- 
fourth  of  July,  1876,  sold  and  purchased  for  one  hundred  and  fifty  dol- 
lars "  all  the  right,  title,  and  interest  of  Joseph  Raymond  in,  to,  and 
under  the  contract  made  with  the  city  of  New  Orleans  of  date  April  10, 
1873."  *  *  *  "  The  said  act  of  April  10, 1873,  conferring  upon  him 
the  right  to  the  revenues  of  a  market  constructed  by  him  at  the  comer 
of  Second  and  Dryades  streets,  in  the  square  bounded  by  Second,  Firet, 
Dryades  and  Baronne  streets,  for  the  term  of  twenty  years,"  etc. 

On  the  fifth  of  September,  1876,  said  New  Orleans  National  Bank  sold 
and  transferred,  in  consideration  of  the  amount  due  it,  with  subroga- 
tion, to  Mrs.  Baranco,  all  its  rights  in,  to,  and  under  said  judgment  and 
purchase. 

On  the  twenty-fourth  of  May,  1876,  the  Union  National  Bank,  under 
executory  process  against  Raymond  upon  said  vendor's  mortgage, 
seized  the  above-described  lots  of  ground,  "  together  with  all  the  build- 
ings and  improvements  thereon,"  and  advertised  the  same  for  sale  on 
the  first  of  July,  1876. 

On  June  29, 1876,  Joseph  Billgery  purchased  and  was  subrogated  to 
the  judgment  in  the  case  of  "Andrew  G.  Downey  vs.  Joseph  Raymond," 
for  some  twelve  hundred  and  fifty  dollars,  being  for  work  done  on  said 
market  buildings. 

On  the  first  of  July,  1876,  the  day  of  sale,  Joseph  Billgery  paid  to  the 
Union  National  Bank  the  mortgage  note  due,  and  the  sale  wa9  not  made. 
Subsequently  he  took  up  and  paid  the  remaining  outstanding  vendor's 
note  held  by  the  Union  Bank.  Billgery  did  not  take  a  formal  act  of 
subrogation  at  the  time  of  his  payment  on  the  first  of  July,  but  on  the 
second  of  August,  1876,  the  bank  gave  him  a  receipt  and  subrogation  to 
its  rights. 

Billgery,  as  subrogee  of  Union  National  Bank,  caused  said  property 
to  be  re-advertised  for  sale  on  February  10, 1877,  and  re-advertised  again 
for  sale  on  March  3, 1877. 

On  the  twenty-fourth  of  February,  1877,  he  commenced  the  proceed- 
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iog  now  before  us,  being  a  rule  taken  on  Mrs.  Baranco  to  show  cause 
why  the  act  of  adjudication  by  the  sheriff  to  the  New  Orleans  National 
Bank  above  described  (to  which  she  had  been  subrogated)  should  not  be  . 
erased  and  canceled  from  the  books  of  the  office  of  conveyances,  for 
the  reason  that  the  same  is  null  and  void  and  operates  injuriously  to 
him  (Billgery)  as  a  cloud  upon  the  title  of  said  property. 

Mrs,  Baranco  pleads  by  way  of  exception  and  answer  in  substance  as 
follows: 

First— That  plaintiff  in  rule,  not  being  a  party  to  the  suit  of  the  New 
Orleans  National  Bank  vs.  Joseph  Baymond,  can  not  proceed  in  this 
summary  manner  to  set  aside  the  adjudication,  and  should  proceed  by 
direct  action. 

Second — That  the  pretended  mortgage  to  the  Union  National  Bank  i& 
void,  as  taken  in  contravention  of  the  laws  of  the  United  States  creating 
national  banks;  that  said  bank  under  said  laws  is  prohibited  from  own- 
ing real  estate  and  from  taking  or  holding  mortgages  thereon  under  the 
circumstances  of  this  case. 

Third— That  the  mortgage  to  the  Union  National  Bank  has  been  ex- 
tingulBhed  by  payment,  and  that  said  Billgery  was  not  subrogated 
thereto. 

Fourth — She  alleges  her  ownership  of  the  rights  of  Baymond  under 
the  said  contract  with  the  city,  and  that  she  is  entitled  thereby  to  the 
rents  and  revenues  of  said  market  in  the  hands  of  the  sherift 

Fifth — By  way  of  reconvention  she  prays  and  demands  the  nullity  of 
HUgery's  pretended  mortgage  rights  and  for  their  cancellation,  and  that 
ahe  be  declared  entitled  to  the  revenues  of  said  market 

Upon  these  issues  the  case  was  tried.  There  was  judgment  for  plain- 
tiif  ordering  the  erasure  and  cancellation  of  Mrs.  Baranco's  title,  and 
decreeing  its  nullity.    She  prosecutes  this  appesd. 

The  first  question  naturally  presenting  itself  is  whether  or  not  the 
pUiintiff,  Billgery,  has  the  right  to  proceed  by  rule  and  in  a  summary 
manner  as  he  has  done.  This  depends  upon  the  nature  of  Mrs.  Baran- 
00*8  rights.  Plaintiff  can  not  bring  a  petitory  action  by  rule,  nor  can  he 
institute  an  action  of  nullity  in  that  manner.  Her  counsel  insists  truth- 
fully that  she  did  not  buy  the  market  property  itself,  but  only  Baymond's 
lights  under  the  contract  with  the  city  to  take  its  revenues.  He  asserts 
that  under  said  contract  with  the  city  the  market  building,  though  put 
by  Raymond  at  his  own  proper  expense  upon  the  ground  bought  by  him 
from  the  bank,  did  not  constitute  a  part  of  the  realty,  but  was  a  mere 
nwvdble,  and  not  subject  to  the  bank's  vendor's  mortgage.  He  further 
argues  that  under  the  said  contract  with  the  city  the  property  was  in- 
alienable, and  therefore,  even  if  the  building  was  immovable,  it  was  not 
nwrtgageable. 
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These  propositions  are,  upon  purely  elementary  piin<»ple8,  utterly  im- 
tenable.  The  bank  was  admittedly  owner  of  the  lots.  Both  parties 
claiming  under  the  bank,  neither  can  or  does  dispute  its  title.  The  bank 
sold  these  lots  to  Baymond.  Baymond  became  the  owner.  Baymond, 
the  owner,  at  his  own  proper  cost,  put  a  building  on  these  lots.  The 
building  thereby  became  immovable  by  aoe^ession  and  a  part  of  the- 
soil.  Baymond  therefore  owned  the  soil  with  the  building  on  it  The 
bank  had  its  mortgage  (if  any  existed)  upon  the  soil  and  the  building  a» 
its  accessory.    O.  C.  C.  456,  496,  497,  498. 

These  consequences  and  principles  flow  from  the  laws  of  the  State, 
which  are  paraniount  and  must*  govern.  The  contract  between  Bay- 
mond  and  the  city  could  not  affect  the  legal  rights  of  the  bank.  It  would 
be  strange,  indeed,  if  a  vendee,  owing  part  of  the  price,  could  deprive 
his  vendor  of  recourse  upon  the  property  sold,  by  entering  into  a  con- 
tract with  a  third  person  declaring  the  property  inalienable,  or  by  agree- 
ing to  put  buildings  on  it  which  he  stipulates  shall  not  be  subject  to  the 
vendor's  claim,  or  by  promising  to  transfer  the  land  and  buildings  to 
such  third  person  at  a  future  day. 

We  have  seen  that  Ba3rmond  owned  the  land  and  the  building,  Bni 
that  both  were  subject  to  the  bank's  mortgage,  the  land  and  building 
being  in  reality  but- one  piece  of  real  estate.  Baymond's  interest  in  and 
to  the  future  revenues  of  this  property  could  not  be  sold  distinctly  and 
separately  from  the  property  itself.  He  did  not  derive  his  right  to  its^ 
revenues  from  the  city,  but  from  his  ownership.  His  contract  with  the 
city  put  restrictions  upon  his  rights,  but  did  not  create  them.  But  it  is 
manifest  that  no  agreement  between  Baymond  and  the  city  could  affect 
the  rights  of  the  bank. 

We  regard  the  seizure  and  sale  of  Baymond's  interest  in  the  future 
revenues  of  a  property  of  which  he  was  owner  as  utterly  null  and  void; 
for  where  the  rights  of  ownership  and  enjoyment  are  vested  in  one  and 
the  same  person  they  constitute  a  imity,  a  single  thing,  and  can  not  be 
seized  and  sold  separately.    They  must  be  seized  together,  or  not  at  all.. 

We  conclude,  therefore,  that  the  rights  so-called  of  Mrs.  Baranco  are 
mere  appearances  without  substance,  and  as  the  inscription  of  her  deed 
is  calculated  to  injure  the  rights  of  persons  claiming  or  owning  said 
property,  any  party  showing  an  interest  may  proceed  summarily  to  have 
the  cloud  removed.    See  2  An.  650. 

It  therefore  only  remains  for  us  to  inquire  whether  Joseph  Billgeiy 
shows  an  interest  in  having  this  done. 

He  claims  to  be  subrogee  of  the  vendor's  mortgage  held  by  the  Union 
National  Bank.  If  that  be  a  valid  mortgage  and  he  be  the  holder  of  it, 
his  demand  is  well  founded. 

Counsel  for  defendant  in  the  rule  urges  strenuously  that  the  mortgage 
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in  favor  of  the  bank  was  in  its  inception  null  and  void,  as  violative  of 
the  national  bank  act.  He  admits  that  the  bank  was  the  owner  of  the 
lots  in  question,  but  contends  that  it  could  not  sell  them  on  a  credit,  re- 
serving a  mortgage  and  privilege  for  the  price,  and  that  such  mortgage 
and  privilege  were  absolutely  void.  The  twenty-eighth  section  provides 
as  follows: 

"And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  such  associ- 
ation to  purchase,  hold,  and  convey  real  estate  as  follows: 

"  First — Such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its'  business. 

"Second — Such  as  shall  be  mortgaged  to  it  in  good  faith  for  debts 
previously  contracted. 

"Third — Such  as  it  shall  purchase  at  sales  under  judgments  or  decrees 
or  mortgages  held  by  such  association,  or  shall  purchase  to  secure  debts 
due  to  said  association. 

"Such  association  shall  not  purchase  or  hold  real  estate  in  any  other 
ease  or  for  any  other  purpose  than  as  specified  in  this  section,"  etc. 

As  stated,  there  is  no  dispute  as  to  the  bank  having  been  owner  of  the 
lots,  and  therefore  it  must  have  acquired  in  some  one  of  the  modes  speci- 
fied in  the  act  The  act  gives  authority  to  purchase  under  certain  re- 
idrictiotis,  but  there  is  no  restriction  upon  the  power  "  to  convey."  The 
intent  and  policy  of  the  law  is  manifest  It  was  to  discourage,  to  pre- 
vent, the  accumulation  of  real  estate  in  the  hands  of  these  banks.  But 
if  such  was  the  intent,  it  would  be  strange  if  the  power  and  right  "  to 
convey,"  to  sell,  were  restricted.  We  would  expect  the  largest  liberty  in 
this  direction,  as  being  in  furtherance  of  purposes  of  the  lawgiver.  It  is 
unreasonable  to  conclude  that  because  the  law  gives  the  power  to  do 
bnsiness  "  by  loaning  money  on  personal  security,"  and  restricts  the 
light  to  purchase  real  estate,  that  therefore  it  forbids  the  sale  of  such 
real  estate  as  may  have  been  lawfully  acquired  upon  the  usual  and  cus- 
tomary terms  of  the  commercial  world,  and  strikes  with  nullity  such 
vendors'  liens  and  mortgages  as  may  be  retained  to  secure  deferred 
ports  of  the  price.  If  defendant's  theory  be  right,  then  a  national  bank 
in  Louisiana  can  not  sell  real  estate  on  a  credit  at  all,  even  without  mort- 
gage, for  under  our  law  the  vendor  has  for  his  security,  by  mere  opera- 
tion of  law,  both  his  lien  and  the  right  of  resolution  of  the  sale,  which 
would  constitute  real  securities  for  debt  in  violation  of  the  banking  act 
We  conclude  therefore  that  there  is  nothing  in  the  law  preventing  a 
national  bank  from  selling  its  real  estate  on  terms  of  credit  and  reserv- 
ing a  mortgage  to  secure  the  price. 

The  remaining  question  is,  was  Billgery  subrogated  to  the  bank's 
mortgage?  It  is  unnecessary  to  discuss  the  eflfect  of  the  receipt  and 
conventional  subrogation  given  to  him  by  the  bank  on  the  second  of 
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Augiist,  1876.  He  was  a  creditor  of  Baymond  on  the  twenty-ninth  of  June, 
1876,  by  subrogation  to  the  judgment  of  Andrew  G.  Downey.  He  paid 
the  mortgage  note  to  the  bank  on  the  first  of  July,  1876.  Subrogation 
took  place  by  effect  of  law.    C.  C.  (old)  2157. 

There  is  no  proof  that  Billgery  acted  as  Baymond's  agent;  that  is  sat- 
isfactory. It  is  conceded  on  all  sides  that  it  was  Billgery's  money  that 
.was  paid,  and  the  weight  of  evidence  is  largely  in  favor  of  his  having 
done  so  in  his  own  interest  and  behalf. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  oourt  that  the 
judgment  appealed  from  be  affirmed  with  costs  of  both  courts. 
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No.  6468. 

State  op  Louisiana  ex  bel.  F.  Comminge  et  al.  vg.  the  Judge  of  the 

Superior  District  Court. 

The  release  of  an  injunction  by  bond,  is  a  matter  confided  to  the  discretion  of  the 

lower  court. 
The  exception  of  Hf  pendens  w\\\  not  be  considered  in  this  court,  unless  raised  in. 

and  passed  on  by  the  court  a  qua. 
The  writ  of  prohibition  will  not  issue  to  restrain  an  inferior  jud^c  from  doing  any 

act,  when  he  has,  prima  facie,  judsdietion. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.   Lyuch, 

Charles  S.  Bice,  for  relator?. 

The  opinion  of  the  court  was  delivered  by 
.  DeBlanc,  J.  The  plaintifEs  in  this  case  are  the  keepers  of  private 
markets;  the  defendants,  except  the  judge,  the  keepers  of  public  markets 
in  the  city  of  New  Orleans.  In  1874  the  relators  enjoined  the  then  Ad- 
ministrator of  Commerce,  Superintendent  of  the  Metropolitan  Police, 
and  other  officers  and  persons  from  closing  their  respective  establish- 
ments. Their  injunction  wt\s  tried  and  dissolved,  and  from  the  decree 
rendered  against  thbm  they  obtained  a  suspensive  appeal. 

After  the  dissolution  of  plaintifiTs  injunction,  and  with  a  view,  they  al- 
lege, of  evading,  escaping,  and  ocmilling  the  effect  of  the  appeal  taken 
by  them,  the  defendants,  except  the  judge,  brouglit  suits  against  them, 
enjoining  them  from  caiTying  on  their  private  markets,  and  relators  w>re 
repeatedly  refused  by  the  judge  of  the  Superior  District  Court  the  privi- 
lege of  bending  defendants'  injunction,  which,  they  charge,  invades  the 
jurisdiction  of  this  court. 

On  the  twenty-eighth  of  November,  1876,  the  relators  applied  for  writs 
of  prohibition  against  the  judge  of  the  Superior  District  Court,  restrain- 
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State  ex  rel.  Cknnminffe  tb.  Judffe  of  the  Snperior  Distriot  Ck>Ttrt. 

iDgaaid  judge  ftom  exeicisiiig  any  further  jurisdiction  in  the  injimction 
suits  ffled  by  defendants,  and  enjoining  the  latter  from  interfering  with 
relators  in  regard  to  the  private  markets  opened  by  them  in  this  city. 

Has  the  judge  of  the  lower  court  exceeded  the  bounds  of  his  jurisdic- 
tion? 

Is  the  remedy  applied  for  necessary  for  the  preservation  of  the  parties* 
rights  and  the  constitutional  exercise  of  our  appeUate  jurisdiction? 

To  obtain  the  injunction  complained  of,  defendants  alleged  that  they 
are  the  owners  ol  public  markets  in  this  city;  that  under  the  law  no  pri- 
vate markets  can  be  opened  within  twelve  squares  of  those  they  own; 
that,  in  violation  of  said  law,  the  relators  are  carrying  on  a  private 'mar- 
ket within  the  prohibited  limit,  and,  by  that  unlawful  act,  have  caused 
them  damages  in  the  sum  of  one  thousand  dollars. 

So  tar  as  we  are  informed  by  the  pleadings  and  documents  submitted 
to  our  consideration,  the  only  step  taken  by  the  relators  in  the  suits  of 
defendants  against  them,  was  their  effort  to  dissolve  the  injunction  by 
furnishing  bond.  It  was  within  the  legal  discretion  of  the  district  judge 
to  f^'ant  or  refuse  that  application. 

The  exception  of  lis  pendens,  suggested  by  plaintiff,  has  not  been  urged 
in  and  passed  upon  by  the  lower  court,  and,  to  decide  it,  we  would  have 
to  invade  the  inferior  jurisdiction,  or  draw  to  our  own,  by  a  nameless 
process,  the  suggested  exception. 

The  lower  court,  in  this  instance,  was  proceeding  in  a  matter  over 
which  it  possesses  a  legitimate  and  indisputable  jurisdiction.  It  could 
not,  justly,  have  refused  the  injunction  granted  to  defendants. 

"Since  the  object  of  the  writ  is  to  prevent  an  inferior  court  from  pro- 
ceeding beyond  its  jurisdiction,  where  the  return  to  the  writ  shows  a 
pnma  facie  case  of  jurisdiction,  the  prohibition  should  not  be  perpetu- 
ated."   High.,  p.  566,  No.  780. 

"The  writ  will  not  go,  when  the  very  question  of  fact  on  which  it  de- 
pends is  denied,  and  is  the  chief  point  in  the  litigation  yet  pending,  and 
undetermined  in  the  court  below,  as  it  would  virtually  be  a  trial  of  the 
case  by  the  Supreme  Court  upon  its  merits  and  before  the  appeal." 
High.,  p.  572,  No.  78P. 

In  the  case  of  D*Meza  against  the  judge  of  the  Fourth  District  Court, 
for  the  parish  of  Orleans,  Mr.  Justice  Howe  in  his  decision  reviewed  and 
condensed  our  jurisprudence  on  this  important  question.  He  quoted 
from  the  nineteenth  L.  B.  a  clear  and  connect  opinion,  which  has  been 
and  remains  a  safe  guide  to  the  bench  and  the  bar;  it  reads  as  follows: 
*'  The  writ  of  prohibition,  the  power  to  grant  which  is  specially  allowed 
by  the  Code  of  Practice  to  appeUate  courts  of  competent  jurisdiction,  is 
not  a  writ  of  right;  it  is  within  the  sound  discretion  of  the  tribunal  to 
which  the  application  is  made;  and  the  paity  who  resorts  to  it  is  bound 
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to  establish  such  fiaots  as  to  convince  the  appellate  court  that  the  remedy 
applied  for  is  necessary,  not  only  for  the  protection  of  the  legal  rights  of 
that  party,  but  also,  and  principally,  for  the  constititional  exercise  of 
our  appellate  jurisdiction.  We,  therefore,  understand  that  the  authority 
thus  granted,  being  considered  in  relation  to  the  constitution,  which 
allows  this  court  appellate  jurisdiction  only,  is  to  be  confined  to  matters 
which  have  a  tendency  to  aid  that  jurisdiction."    21  An.  123;  26  An.  14S. 

The  Superior  District  Court  no  longer  exists.  B^ore  it  was  abolished, 
it  was  competeot  to  decide  the  suits  of  defendants  against  plaintifBs.  In 
taking  cognizance  of  those  suits,  the  judge  of  that  court  did  not  exceed 
the  bounds  of  his  jurisdiction.  He  fulfilled  his  duty.  C.  P.,  articles 845, 
846. 

It  is  therefore  ordered  that  the  application  filed  by  plaintiffs  on  the 
twenty-eighth  of  November,  1876,  be  and  it  \b  hereby  discharged  at  their 
costs. 


No.  6500. 
Charles  Mabin  vs.  Widow  J.  Thierry. 

Service  of  a  rule  to  dissolve  an  injunction,  at  the  office  of  plaintiff,  on  some  other 

occupant  of  the  office,  is  not  a  lecral  service. 
The  appearance  of  a  party  merely  to  take  an  appeal,  does  not  cure  any  defect  in  the 

service  of  citation  on  him. 

APPEAL  from  the  Fifth  District  Court;,  parish  of  Orleans.  Cullom, 
J. 

Cliarles  Louque,  for  plaintifiT  and  appellant 

Jidien  Michel,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  took  out  an  injunction  against  executory  procees 
of  defendant 

Defendant  took  a  nile  on  plaintiiT  to  show  cause  why  the  injunction 
should  not  be  set  aside.  Notice  of  this  rule  was  ''served  on  Charles 
Marin,  defendant  therein,  by  leaving  the  same  at  his  office,  No.  56  Ex- 
change Alley,  in  the  hands  of  John  T.  Dufour,  same  office,  the  said 
Charles  Marin  being  absent  at  the  time  of  said  service." 

Charles  Louque  was  the  plaintifiTs  attorney  of  record. 

On  the  sixth  of  June,  1876,  plaintiff  and  his  attorney  being  absent,  the 
rule  was  taken  up,  tried,  and  injunction  dissolved  with  costs. 

Plaintiff  prosecutes  this  appeal.  The  service  of  the  rule  to  dissolve 
was  bad.  It  was  made  neither  on  the  plaintiff  in  person,  nor  at  his  domi- 
cile, nor  on  his  attorney. 

The  subsequent  appearance  of  plaintiff  to  ask  for  an  appeal  can  not 
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Marin  vs.  Widow  J.  Thierry. 


be  ooDstroed  into  a  waiver  of  his  right  to  notice  of  the  rule  to  dissolve 
his  injunction. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  dis- 
flolving  plaintiff's  injunction  appealed  from  be  avoided  and  reversed,  and 
that  this  case  be  remanded  to  the  court  a  qua,  to  be  proceeded  with  ac- 
cording to  law,  defendant  and  appellee  paying  costs  of  appeal 


No.  6444. 
Mrs,  Mabie  R  Dawson  vs.  Marie  Landreaux  et  al. 

The  admisBion  of  tlie  aliened  ageiit  that  he  is  authorized  to  represent  a  third  person 

in  a  sait,  does  not  prove  the  a^rency. 
The  authority  to  represent  a  defendant  in  a  suit  must  be  shown  expressly,  or  by 

irresistible  implication. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier^ 

Thomas  W.  CoUens,  for  plaintiff  and  appellant. 

C.  K  Schmidt,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Defendants,  it  is  alleged,  are  the  legal  representatives  of 
one  Pierre  Landreaux,  who  in  1835  was  the  recorder  of  mortgages  for 
the  parish  of  Orleana  They  were,  at  the  date  of  the  institution  of  this 
suit,  residents  of  the  city  of  Paris,  and  represented  here  by  A.  Eochereau 
&  Ck).,  who  were  cited  in  this  case  as  their  agenta  and  attorneys. 

Plaintiff  seeks  to  recover  from  them  the  sum  of  ^762  25  on  the 
ground  that  forty-two  years  ago  the  said  Pierre  Landre&ux,  defendants' 
ancestor,  failed,  through  error,  ignorance,  and  in  violation  of  his  official 
duty  as  recorder,  to  inscribe  her  marriage  contract  in  the  book  of  mort- 
gages, which  ho  then  kept,  and  by  said  failure  her  rights  against  her  hus- 
band, amounting  to  the  amount  she  claims,  were  outranked  by  the  rights 
of  subsequent  creditors,  and  completely  lost  in  1874,  as  shown  by  a  de- 
(Tee  of  this  court  reported  at  page  534  of  the  twenty-sixth  Annual. 

Defendants'  pretended  agents  appeared  in  the  lower  court,  and,  reserv- 
ing all  legal  exceptions  to  plaintiff's  petition,  denied  all  and  singular  the 
allegations  therein  contained,  and  in  bar  of  her  demand  pleaded  the  pre- 
scriptions of  one,  three,  five,  ten,  twenty,  and  thirty  years. 

Under  the  general  issue,  an  agent  is  bound  to  establish  his  authority  ; 
and,  assuredly,  those  who  assert  and  rely  on  that  authority,  whether  it 
be  denied  or  not  denied  by  the  supposed  agent,  must  prove  what  they 
assert  The  naked  admission  of  the  agency  is  not  of  itsell  sufficient  to 
bring  in  court  those  he  assumes  to  represent    If  it  were,  the  rights  of 
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jQon-residentB  could  too  easily  be  sacrificed  by  concocted  and  fraudulent 
admissions.    Ijanata  vs.  Macera,  20  An.  426. 

Were  we  in  this  instance  to  arbitrarily  presume  the  existence  of  the 
pretended  mandate,  we  would  have  to  as  arbitrarily  presume  its  nature 
and  extent,  whether  it  delegates  mere  power  of  administration,  or  speci- 
fied and  more  important  powers.  The  authority  to  represent  a  party  in 
the  defense  of  an  action  a^inst  that  party  can  result  but  from  express 
terms  or  from  implication  so  clear  as  to  be  irresistible.  9  L.  R  78 ;  10  L. 
598 ;  4  An.  61. 133  ;  5  An.  218 ;  6  An.  562,651 :  17  L.  R.  42  ;  20  An.  426. 

In  this  case,  those  sued  and  cited  as  the  agents  of  defendants  have  de- 
nied the  supposed  agency,  and  if  it  did  and  does  exist  that  fact  has  not 
been  established,  and,  legally,  defendants  are  not  in  court.  Under  these 
circumstances,  the  judgment  should  have  been  one  of  nonsuit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  amended,  and  plaintifTs  deniand  dis- 
mi'ssed  as  in  case  of  nonsuit,  at  her  costs  in  both  courts. 

It  is  further  ordered  that,  as  amended,  said  judgment  is  affirmed. 
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3"j5j  State  of  Louisiana  vs.  Mollie  Robinson  et  al. 


When  the  facts,  as  charged  in  the  indictment,  constitute  the  crime  of  robbery,  tlie 

mere  omission  of  the  word  "  rob."  wiU  not  invalidate  the  indictment 
The  absence  of  a  witness  is  no  crround  for  a  continuance,  unless  the  party  asldnj; 

the  continuance  shall  make  affidavit  that  he  expects  to  procure  the  absent  witness. 

and  that  the  facts  to  be  proved  by  such  witness,  can  not  be  proved  by  any  other 

one.  known  to  jifflant. 
The  judfire  a  quo  may  make  any  rulinsr  as  to  the  manner  of  conducting  a  trial,  in 

order  to  secure  a  prompt  decision,  which  is  not  prohibited  by  law.  and  which 

works  no  prejudice  to  the  accused. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Sltmc, 
J. 

Jff.  K  Steele,  Attorney  General,  for  the  State. 

Brcnon  &  Daltortf  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Defendants,  MoUie  Robinson  and  Maria  Davis,  were,  on 
information,  tried  and  convicted  of  robbery.  The  information  chaiges 
that  they,  **  with  force  and  arms,  etc.,  in  and  upon  one  F.  K  Long,  in  the 
peace  of  the  State  then  and  there  being,  did  make  an  assault  and  bim 
the  said  F.  K  Long  in  bodily  fear  and  danger  of  his  life  then  and  there 
feloniously  did  put,  and  money  in  paper,  currency,  etc,  to  the  amount 
and  of  the  value  of  $618,  of  the  goods,  chattels,  and  property  of  the  said 
F.  E.  Long,  from  the  person  and  against  the  will  of  the  said  F.  K  Long, 
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ihea  aad  there  feloniously  and  violently  did  seize,  take,  and  carry  away,'' 
etc. 

A  motion  in  arrest  of  judgment  was  made  on  the  ground  that  the 
duuge  in  the  information  did  not  amount  to  a  crime  under  the  laws  of 
IiouiBiaDa.  And  the  same  groiOid  is' assigned  in  this  court  as  error  ap- 
parent on  the  face  of  the  record.  The  counsel  urges  that  the  accused 
are  not  charged  with  "  robbing,"  but  with  "  seizing  "  the  property  of  F. 
E.  Long. 

The  chaige  is  in  substance  that  they  did  make  an  assault  upon,  and 
put  in  bodily  fear  and  danger  of  his  life,  one  F.  E.  Long,  and  then  and 
there  feloniously  and  violently  did  seize,  take,  and  carry  away  from  his 
person  and  against  his  will  $618.  These  facts  charged  constitute  robbery, 
and  the  bulure  to  use  or  the  omission  of  the  word  "  rob"  is  immaterial. 

The  affidavit  for  continuance  was  insufRcient  in  two  respects — 

First— It  does  not  state  that  there  was  any  expectation  of  being  able 
to  procure  the  absent  witness;  and. 

Second — ^It  does  not  aver  that  the  facts  sought  to  be  proved  by  him 
could  not  be  proved  by  other  witnesses  known  to  the  accused,  but  merely 
that  ''deponents  can  not  prove  the  facts  by  any  other  witness  sunmioned 
here  to-day  on  their  behalf." 

It  further  appears  that  while  coimsel  for  defendants  were  examining  a 
juror  on  his  voir  dire,  as  to  his  knowledge  of  the  case  at  bar,  the  judge 
becoming  impatient  at  having  "  the  information  read  over  many  times  in 
Blow  tones"  as  each  juror  was  examined,  directed  its  discontinuance  as 
an  unnecessary  consumption  of  time.  It  appears,  moreover,  that  the 
juror  in  question  was  challenged  and  set  aside  for  cause. 

Courts  are  established  to  try  causes,  and  of  necessity  must  have  some 
discretion  and  control  in  the  manner  of  conducting  them.  Of  course, 
every  reasonable  opportunity  should  be  accorded  the  accused  to  mako 
good  his  defense,  but  it  must  be  borne  in  mind  that  while  the  accused 
has  rights,  the  State  has  them  also.  As  a  general  rule,  the  judge  should 
interfere  as  little  as  possible  with  the  methods  of  the  counsel  engaged  in 
conducting  a  cause;  but  it  is  manifest  that  cases  might  arise  when  it 
would  be  the  duty  of  the  judge  to  fdrce  the  parties  to  proceed  more  ex- 
peditiously, as  where  it  is  manifest  that  the  effort  is  to  prevent,  instead 
of  to  facilitate,  a  trial.  We  have  no  reason  to  believe  the  accused  in  this 
case  suffered  any  prejudice  from  the  action  of  the  court. 

The  counsel,  in  their  brief,  call  the  attention  of  the  court  to  a  statement 
made  in  their  motion  for  a  new  trial,  to  the  effect  that  the  jury  returned 
into  court  and  asked  further  instructions,  which  were  given;  that  counsel 
then  asked  the  judge  to  further  instruct  them,  which  he  refused  to  do. 
It  suffices  to  say  that  such  a  statement  in  a  motion  for  new  trial  can  not 
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be  noticed  by  this  court.    A  bill  of  exceptions  should  have  been  taken 
showing  the  facts  and  the  judge's  refusal. 

'  We  see  no  reason  to  disturb  the  verdict  of  the  jury  and  the  sentence 
of  the  court. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  affirmed  with  costs. 


t  iTs'l  No.  6622. 

Succession  of  F1UN901S  Lacboix. 

An  account  filed  hy  an  administrator,  which  contains  no  list,  or  classification,  of 
creditors,  and  no  statement  of  the  debts  of  the  succession,  but  a  mere  marshal- 
infc  of  the  proceeds  of  one  asset,  and  the  recognition  of  but  one  creditor  of  tlic 
succession,  can  not  be  the  basis  of  a  valid  jud«rment.  Any  creditor  of  the  sac- 
cession,  having  an  interest  in  the  proceeds  disposed  of  by  the  decree  homologat- 
ing such  an  account,  may  appeal  from  the  decree. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Ttissot, 
J. 
8.  P.  Blauc  and  H.  G.  Morgan,  for  dty  of  New  Orleans,  appellant 
W.  O,  DeiK^grCf  for  administrator. 
Louque  &  Fernandez,  for  J.  Billgery. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  city  of  New  Orleans,  through  its  proper  officer,  has 
appealed  from  a  judgment  homologating  what  purports  to  be  "the  first 
provisional  eiecount,"  filed  by  the  administrator  of  the  aforesaid  succes- 
sion. 

We  are  asked  to  dismiss  said  appeal  on  the  grounds: 

First — That  the  city  is  without  interest  in  this  matter. 

Second — That,  as  a  sale  was  made  of  the  property  belonging  to  said 
succession,  the  presumption  is  that  the  taxes  bearing  thereon  have  been 
paid. 

Third— That  it  is  not  shown  that  the  taxes  claimed  by  the  city  were 
recorded  before  Billgery 's  mortgage. 

The  grounds  relied  upon  are  untenable;  the  city's  denied  interest  is 
asseverated  in  the  mayor's  affidavit,  and  fully,  established  by  appellee's 
evidence.  In  the  act  of  mortgage  from  Lacroix  to  Billgery,  there  is  a 
declaration  that  liacroix  was  then  indebted  to  the  city  for  the  taxes  of 
1871, 1873, 1874,  and,  besides,  for  a  judgment  of  910,563  45.  These  claims 
appear  to  be  secured  by  privilege  and  mortgage  prior  in  rank  to  Biilgery'B 
mortgage. 

We  can  not  presume  that  these  claims  have  been  paid,  as  the  adminis- 
trator of  said  succession  has  applied  to  the  Second  District  Cowct  to  be 
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authorized  to  sell  the  property  thereto  belonging,  and  for  the  express 
purpose  of  paying  those  claims,  and  that  of  Billgery. 
The  motion  to  dismiss  the  appeal  is  overruled. 


On  the  Mertts. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  tile  first  of  February,  1877,  E.  T.  Parker,  public  ad- 
ministrator, administering  the  succession  of  Frangois  Lacroix,  filed  a 
petition  praying  for  the  publication,  approval,  and  homologation  of  his 
provisional  tableau  which  he  annexed  thereto.  The  tableau  is  as  follows : 

"First  Provisional  Account— Filed  February  1,  1877 — Succession  of 
FraD^oiB  Lacroix,  in  account  with  E.  T.  Parker,  public  administrator, 
and  acting  administrator  of  the  succession.  Provisional  taMeau  of  dis- 
tribution in  pursuance  of  an  order  of  the  Honorable  the  Second  Dis- 
trict Court  for  the  parish  of  Orleans,  and  relating  to  the  mortgage  claim 
of  Joseph  Billgery  only: 

"Assets. 

**  By  proceeds  of  sale  of  the  real  estate  designated  in  the  advertise- 
ment of  sale  of  the  seventh  July,  1876,  as  Nos.  8  and  9.  No.  8  realized 
(one-third  cash,  the  balance  on  one  and  two  years,)  $2410;  No.  9  (on  same 
terms)  #675,  which  suxos  have  already  been  received  by  the  adminis- 
trator. 

"  On  the  twenty-second  and  twenty-third  January,  1877,  there  were 
sold,  in  pursuance  of  an  order  of  the  honorable  court,  the  several  par- 
cels of  real  estate  set  forth  in  the  annexed  statement  marked  Exhibit 

"  The  price  of  adjudication  amounts  to  the  sum  of  $15,540,  which  is 
being  "received  by  the  administrator  as  the  acts  of  sale  are  passed  and 
the  titles  made. 

"  Special  liability  proposed  to  be  paid  out  of  the  proceeds  of  sale  set 
forth  on  the  reverse  hereof. 

"  Name  of  creditor — J.  Billgery,  by  special  mortgage  of  date  the  first 
of  July,  1875,  by  act  passed  before  Jules  Mossy,  Esq.,  notary,  signed  by 
the  decedent,  F.  Lacroix — Amount  of  claim  $5500,  to  be  paid  by  privi- 
lege  and  mortgage  out  of  the  proceeds  of  real  estate  set  forth  on  the 
reyerse  hereof,  the  fees  of  his  counsel  five  per  cent  thereon,  and  interest 
at  eight  per  cent  per  annum,  from  the  first  of  May,  1876,  and  costs  of 
clerk  of  the  Fifth  District  Court— $11  55,  and  $4  sherifTs  fees. 

**  (Signed)  E,  T.  PARKER,  Administrator. 

"  XoTE. — ^The  several  parcels  of  real  estate  described  on  the  reverse 
hereof  were  seized  on  executory  process,  issued  by  Joseph  Billgery  in 
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June,  1876,  to  enforce  the  payment  of  the  note  above  described,  interoat, 
attorney's  fees,  and  costs  of  court 

"  By  consent  of  the  parties  interested,  and  with  the  very  reasonable  ex- 
pectation that  the  several  parcels  of  real  estate  upon  which  Billgery  had 
a  mortgage  would  realize  a  larger  sum  if  sold  at  administrator's  sale, 
and  partly  for  cash  and  partly  on  terms  of:  credit,  the  re€d  estate  above 
described  was  sold  by  Placide  J.  Spear,  auctioneer,  and  with  the  result  as 
shown  in  the  exhibit. 

"(Signed)  E.  T.  PARKER,  Administrator." 

This  document,  though  styled  a  provisional  account,  was  on  the  seven- 
teenth of  February,  1877,  homologated  as  the  final  accoimt  of  E.  T. 
Parker,  as  administrator  of  the  succession  of  Francois  Lacroix,  and  the 
administrator  ordered  to  distribute  the  funds  of  said  succession  in  ac- 
cordance therewith. 

From  this  decree  of  homologation  the  city  has  appealed.  That  decree 
does  not  conform  to  either  the  pleadings,  the  evidence,  or  the  law. 

The  document  styled  "  k  provisional  account  '*  is  not  in  law  or  in  fact, 
in  form  or  substance,  the  account  due  and  to  be  rendered  by  an  adminis- 
trator. It  is,  at  most,  the  acknowledgment  of  one  of  the  debts  of  the 
succession,  and  a  statement  of  the  intended  payment  of  that  debt  To 
lessen  litigation,  we  treat  it  as  such. 

The  city,  it  is  said,  has  not  opposed  the  accoimt,  and  can  not  complain 
of  its  homologation.  We  think  otherwise.  The  paper  filed  as  an  account 
could  not  bo  made  the  basis  of  a  judgment  It  mentions  none  of  the 
privileged  claims  inseparable  from  the  settlement  of  a  succession,  the 
existence  of  which  we  are  bound  to  presume.  It  ignores  the  daim  of 
the  city  for  over  ten  thousand  dollars,  acknowledged  by  the  administra- 
tor, and  to  pay  which  he  provoked  the  sale  of  the  property— a  claim 
shown  to  be,  in  date  and  in  rank,  prior  to  Billgery's  mortgage. 

It  may  be  that  no  expenses  were  incurred  for  the  last  illness,  the  coffin, 
the  funeral,  and  the  grave  ;  but  there  are  law  charges,  which  can  not  be 
denied.  Were  they  paid,  are  they  due  ?  If  paid,  or  to  be  paid,  out  of 
what  fund  ?  How,  when,  and  by  whom  have  they  been  or  shall  they  be 
satisfied?  Is  the  succession  solvent  or  insolvent?  If  solvent,  what  is 
the  amount  of  its  assets,  and  of  those  assets  what  has  been  or  may  be 
realized  ?  If  insolvent,  what  are  its  liabilities,  the  extent  and  character 
of  its  liabilities  ?  What  proportions  shall  be  paid  to  the  creditors  ?  In 
the  account  presented  there  is  no  list,  no  classification  of  debts,  no  pro- 
posed distribution  of  funds  between  said  creditors. 

It  is  manifest  that  the  Judgment  which  homologates  said  account  may 
work  an  irreparable  injury  to  the  city,  and  against  the  effects  of  that 
judgment  the  city  could  protect  its  interest  either  by  an  action  of  nullity 
or  by  appeal.     That  judgment,  though  erroneous,  does  exist,  may  be 
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complied  with  or  executed.  As  an  account,  the  paper  filed  by  the  admin- 
istrator has  no  legal  existence.  It  does  not  even  allow  a  credit  of  five 
hundred  dollars  paid  by  the  administrator  to  Billgery  on  the  thirtieth  of 
August,  1876.  It  is  not  merely  iiTegular  and  incoiTect ;  it  is  absolutely 
incomplete. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  and  it  is  hereby  annulled,  avoided,  and  reviTsed  at  costs 
of  appellee. 

It  is  further  ordered  that  the  rights  of  tlie  parties  to  this  suit  are 
specially  reserved. 


No.  5i07. 

The  Workingmex's  Accommodation  Bank  vs.  George  T.  Converse  et  al. 

An  association  of  perflons  can  not  dnim  a  corporAtc  oxiRtenco  under  tho  free  bnnk- 

iug  ftct,  unless  tliey  bhall  have  fulfilled  tho  conditions  precedent  prescribed  by 

that  act. 
No  corporation  organized  under  the  ffonoral  incorporation  act  Is  permitted  to  en- 

(nv:e  in  the  bnnkini;  business. 
Xo  association  of  persons  can  appear  in  court  n«  a  corporation,  unless  ort^anized  as 

sni'ii.  in  strict  ace<irdance  with  law.    Unless  so  orsanlzod  it  can  only  sue  in  tho 

individual  names  of  its  members. 

4  PPEAL  from  the  Fifth  District  Court,  for  the  parish  of  Orleans. 
A  Cidhm,  J. 

Hornor  d'  Bcnallci,  for  plaintiff  and  appellant. 

Hmjs  &  AVzr,  for  defendants. 

Tile  opinion  of  tile  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  sues  as  a  corporation  establisliod  under  tho 
a<^of  the  (General  Assembly  of  this  State  of  1855  (Revised  Statutes  of  1870, 
sections  275  et  seq.,)  authorizing  free  banking,  and  seeks  to  recover  over 
eleven  thousand  dollars  from  Geoi-go  T.  Converse  and  the  sureties  on  his 
bond,  given  for  the  faithful  performance  of  his  duties  as  book-keeper 
and  paying  teller  of  plaintiff,  which  sum,  it  is  alleged.  Converse  has  ap- 
plied to  liis  ow^n  use. 

Sundry  exceptions  were  plluided  by  the  defendants,  viz.:  that  the  free 
banking  act,  imder  which  plaintiff  claims  to  be  organized,  does  not  pro- 
vide for  an  association  of  individuals  for  the  purpose  of  private  banking, 
bat  only  for  tho  creation  of  public  banks  of  circulation,  controlled  by  the 
Auditor  and  Treasurer  of  the  State,  and  that  tho  organization  of  plain- 
tiff was  not  made  under  that  act,  and  could  not  be,  but  was  made  under 
another  act  providing  generally  how  corporations  can  be  created,  which 
latter  expressly  prohibits  such  corporations  from  engaging  in  banking 
business  of  any  kind.  Ihkl,  section  677  et  seq. 
2i 
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That  the  free  bankiDg  act  imposes  certain  essential  conditions  upon 
those  who  seek  to  form  a  corporation  under  it,  and  that  plaintiff  has  not 
complied  with  those  enumerated,  which  are,  that  there  must  be  mention 
and  description  of  a  corporate  seal,  and  plaintiff's  articles  of  association 
omit  it;  that  the  existence  of  free  banks  is  limited  by  that  law  to  twenty 
years,  and  plaintiff's  articles  provide  for  twenty-five  years  duration;  that 
these  articles  do  not  specify  the  niunbers  of  shares  held  by  each  stock- 
holder, which  that  law  requires;  that  these  articles  were  not  deposited  in 
the  office  of  the  Auditor,  nor  in  that  of  the  recorder  of  mortgages,  and 
neither  of  these  requirements  can  be  dispensed  with. 

That  the  act  under  which  plaintiff  claims  to  derive  its  existence  was 
inoperative  at  the  time  of  its  creation,  because  suspended  by  the  act  of 
Congress  which  authorized  the  issue  of  United  States  notes,  and  that 
neither  at  the  date  of  its  creation,  nor  at  any  other  time,  did  plaintiff 
have  any  corporate  existence,  and  therefore  it  could  not,  as  a  corpora- 
tion, enter  into  a  contract,  or  bind  others  by  a  contract. 

There  are  other  exceptions  which  cover  all  the  distinctive  features  of 
the  act,  but  it  is  not  necessary  to  specify  thorn  further. 

There  can  be  no  doubt  that  the  plaintiff  has  mistaken  its  paternity.  If 
it  derives  its  existence  from  the  free  banking  law,  then  it  has  not  com- 
plied with  the  conditions  which  that  law  prescribes  as  essential  to  its 
vitality  as  a  corporation,  and  those  conditions  are  precedent.  It  does 
not  begin  to  live  until  they  are  fidfilled.  If  it  derives  its  existence  from 
the  general  incorporation  act,  then  it  is  without  the  power  to  engage  in 
banking  business,  and  it  was  while  engaged  in  that  business  that  it  made 
the  contract  for  the  violation  of  which  a  judgment  is  now  demanded 
against  the  defendants.    It  is  impaled  on  either  horn  of  the  dilemma 

The  plaintiff  meets  these  objections  with  the  rejoinder  that  the  defend- 
ant, George  Converse,  accepted  the  position  of  paying  teller  from  it,  and 
is,  therefore,  precluded  from  denying  its  corporate  capacity  under  tlie 
free  banking  law,  and  the  other  defendants  became  his  sureties  to  a  bond 
for  the  faithful  discharge  of  his  duties,  and  it  does  not  lie  in  their  mouths 
to  dispute  or  deny  an  authority  which  they  admitted  to  exist  by  signing 
the  bond.  But  here  the  law  interposes  its  inexorable  mandate.  Corpo- 
rations unauthorized  by  law,  or  by  an  act  qj  the  Legislature,  enjoy  no 
public  character,  and  can  not  appear  in  a  court  of  justice,  except  in  the 
individual  names  of  all  the  members  who  compose  them,  and  not  as  politi- 
cal bodies,  although  these  corporations  may  acquire  and  possess  estates 
and  have  common  interests  as  well  as  other  private  societies.  Ci^•il 
Code,  article  437,  new  No.  446. 

The  plaintiff  can  not,  therefore,  sue  as  a  political  body.  It  can  not  ap- 
pear in  a  court  of  justice,  except  in  the  individual  names  of  all  the  membere 
who  compose  it.    It  has  sued  by  a  name  and  in  a  mamier  which  it  Is  not 
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empowered  to  do,  and  it  has  not  sued  in  the  names  and  manner  in  which 
it  is  empowered  to  do.  It  follows  that  the  exceptions  were  well  taken 
to  the  present  action,  but  its  right  to  institute  another  suit,  such  as  the 
law  does  authorize,  should  be  reserved.  The  lower  court  so  ruled,  and 
therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed  with  costs. 


Dissenting  Opinion. 

Egan,  J.  I  dissent  from  the  conclusions  of  the  court  in  this  case.  I 
can  not  consider  the  article  of  the  Civil  Code  which  provides  that  corpora- 
tions not  authorized  by  law  can  not  appear  in  court,  as  a  prohibitory  law 
to  the  extent  claimed  for  it  Nor  can  I  give  my  consent  to  permit  one 
who  had  dealt  with  the  plaintiff  as  a  corporation  and  given  a  bond  for 
the  faithful  performance  of  his  duties  as  an  an  officer  of  the  corporation, 
And  thus  recognized  its  existence,  to  shelter  himself  under  such  plea 
from  just  responsibility  incurred  as  such  officer  by  reason  of  his  own  de- 
fault and  unfaithfulness.  He  and  his  sureties  are  estopped  from  deny- 
ing the  existence  of  the  corporation,  as  such,  as  much  as  would  have 
been  the  corporators  themselves  when  sued  as  such.  Such  I  understand 
to  be  the  doctrine  not  ojily  of  the  United  States  courts,  but  of  our  own, 
which  have  frequently  held  that  one  dealing  with  a  corporation  thereby 
iidmits  its  existence  as  such,  and  that  no  other  e\idence  is  required. 


On  Application  for  Eehearing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  calls  our  attention  to  a  decision  of  the 
Supreme  Court  of  the  United  States,  rendered  about  the  time  this  cause 
was  taken  under  advisement,  in  the  case  of  Casey  vs.  Galli,  where  it  is 
said: 

"Where  a  shareholder  of  a  corporation  is  called  upon  to  respond  to  a 
liability,  as  such,  and  where  a  party  has  contracted  with  a  corporation, 
and  is  sued  upon  the  contract,  neither  is  permitted  to  deny  the  existence 
or  the  legal  validity  of  such  corporation.  *  *  *  Parties  must  talce 
the  consequences  of  the  position  they  assume.  »  »  *  Sound  ethics 
require  that  the  apparent,  in  its  e£fects  and  consequences,  should  be  as 
if  it  were  real,  and  the  law  properly  so  regards  it," 

No  one  will  dispute  that  this  is  a  sound  principle  of  law,  as  well  as  of 
ethics,  in  every  jurisdiction  which  has  not  a  prohibitory  law  of  the  kind 
and  scope  of  ours.  But  when  the  Legislature  has  declared  that  corpora- 
tions unauthoiized  by  law  can  not  appear  in  a  court  of  justice  in  their 
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corporate  name,  we  underatand  that  courts  must  say  to  thorn,  when  they 
do  80  appear,  that  they  can  not  be  heard. 

And  sound  ethics  will  not  be  abraded  when  the  parties  who  thus  shel- 
ter themselves  behind  this  prohibition  can  be  pursued  by  the  individuals 
who  compose  the  corporation  when  suing  in  their  individual  names. 
And  tliat  is  what  the  Ck)de  permits — not  only  permits,  but  prescribes— 
that  courts  shall  not  hear  their  demand  when  appearing  in  any  other 
capacity. 

Rehearing  refased. 


No.  5158. 
FiiaiDiNAND  M.  Goodrich  vs.  Logan  Hunton. 

The  order  of  a  State  court  transferring  a  case  before  it  to  the  circuit  court  of  tho 
United  States  may  be  appealed  from. 

Under  the  judiciary  act  of  1789  a  suit  is  removable  from  a  State  to  the  Federal  court, 
when  the  Federal  court  has  jurisdiction  of  it,  only  on  the  application  of  the  de- 
fendant, who  is  a  citizen  of  another  State,  or  is  an  alien,  made  at  the  time  he  files 
an  appearance,  and  when  the  plaintiff  in  the  suit  is  a  citizen  of  the  State  wherein 
the  suit  is  broujjht. 

Under  the  said  act  of  1789  only  an  original  suit,  pending  In  a  State  court,  is  remova- 
ble to  the  Federal  court.  Hence  a  suit  brought  in  a  State  court  to  annul  a  judg- 
ment of  that  court,  or  to  restrain  its  execution,  being  only  an  auxiliary  suit,  is 
not  removable. 

A  Federal  court  is  without  jurisdiction  to  enjoin  proceedinflrs  In  a  State  court,  and 
therefore,  no  suit  pendins?  in  a  State  court,  whose  objoct  is  to  enjoin  the  execu- 
tion of  a  judgment  of  that  court,  is  removable  to  the  Federal  coUrt. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J. 

George  L.  BrUjht  and  Barrow  &  Pope,  for  plaintiff  and  appellant 

J.  Ad.  Eozier,  for  defendant 

The  opinion  of  the  court  was  dehvered  by 

Mark,  J.  This  suit  was  brought  in  the  Fourth  District  Court  for  tiie 
parish  of  Orleans  to  have  declared  a  nullity  a  judgment  of  that  comt  in 
favor  of  Logan  Hunton  against  Goodrich,  and  to  prevent,  by  injunction, 
the  enforcement  of  that  judgment. 

On  the  third  of  February,  1874,  a  few  days  after  he  was  cited,  Hunton 
filed  a  petition,  with  sufficient  bond,  praying  for  the  removal  of  the  suit 
into  the  circuit  court  of  the  United  States,  alleging  that  he  was  a  citizen 
of  the  State  of  Missouri,  and  that  Goodrich  was  a  citizen  of  the  State  of 
Louisiana.  The  caso  was  removed,  and  Goodrich  appealed  from  the  or- 
der of  removal.    His  right  to  do  so  is  beyond  question. 

Counsel  for  appellee  state  in  their  printed  brief  that  the  case  was  prop- 
erly removable  under  the  act  of  Congress  approved  twenty-seventh  of 
July,  1866.    In  this  they  are  clearly  mistaken.    No  reference  is  made  in 
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the  petition  to  any  special  law  under  which  the  removal  is  demanded, 
but  there  are  allegations  in  the  petition  which  indicate  the  intention  to 
bring  the  case  within  that  act  Although  the  right  may  not  be  prejudiced 
by  euch  error  or  omission  where  the  case  stated  falls  within  any  act  of 
Congress  authorizing  the  removal,  it  is  nevertheless  necessary  to  ascer- 
tain the  law  to  which  it  is  subject. 

Prior  to  the  passage  of  the  act  of  the  third  of  March,  1875,  there  were 
bat  three  general  laws  allowing  the  removal  of  suits  from  the  State 
courts  into  the  circuit  courts  of  the  United  States:  the  act  of  the  twenty- 
fourth  of  September,  1789,  commonly  cull  -il  the  judiciary  act;  the  act  of 
the  twenty-seventh  of  July,  1866;  and  the  act  of  the  second  of  March, 
1867,  known  as  the  "prejudice  or  local  influence"  act  In  analyzing 
these  acts  no  reference  will  be  made  to  aliens,  because  the  case  with 
which  we  are  dealing  is  one  in  which  all  the  parties  are  citizens  of  the 
United  States,  and  no  mention  of  the  amount  in  dispute  is  necessarj', 
because  it  is  sufficient  in  this  case  to  give  jurisdiction  to  the  circuit 
court 

The  act  of  the  twenty-seventh  of  July,  1866,  is  applicable  to  those 
cases  alone  in  which  there  are  at  least  two  defendants,  and  the  requisites 
for  removal  are: 

First— That  the  suit  be  brought  in  a  State  court  by  a  citizen  of  that 
State. 

Second — That  one  of  the  defendants  be  a  citizen  of  the  State  in  which 
the  suit  is  brought  and  the  other  defendant  be  a  citizen  of  another 
State. 

Third — The  suit  must  be  instituted  or  prosecuted  for  the  purpose  of 
restraining  or  enjoining  such  defendant,  citizen  of  another  State. 

Fourth — Or,  the  requisites  one  and  two  concurring,  it  must  be  a  suit 
in  which  there  can  be  a  final  determination  of  the  controversy,  so  far  as 
it  concerns  the  defendant  citizen  of  another  State,  without  the  presence 
of  the  other  defendants  as  parties  in  the  cause. 

These  conditions  existing,  the  defendant,  citizen  of  a  State  other  than 
that  in  which  the  suit  is  brought,  may,  at  any  time  before  the  trial  or 
final  hearing  of  the  cause,  file  a  petition  for  the  removal  »  »  * 
as  against  him,  *  *  ♦  without  prejudice  to  the  right  of  the 
plaintiff  to  proceed  in  the  State  court  against  the  other  defendant  or  de- 
fendants.   Statutes  at  large,  1865-66,  pages  306,  307. 

Before  the  passage  of  this  act,  there  was  no  law  authorizing  a  defend- 
^  ant,  who,  if  he  had  been  sued  alone,  might  have  removed  the  suit  into 
the  circuit  couii;,  to  demand  the  removal  when  there  were  other  defend- 
ants, citizens  of  the  State  in  which  the  suit  was  brought,  and  the  precise 
object  of  the  act  was  to  supply  this  deficiency  in  the  existing  laws. 

In  tins  case  there  is  but  one  plaintiff,  Goodrich,  and  but  one  defendant, 
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HuDton.  The  essential  requisite,  a  suit  by  a  citizen  of  the  State  in  which 
it  is  brought,  against  a  dtizen  of  that  State  and  a  citizen  of  another  State, 
is  wanting ;  and  the  right  of  removal  can  not  be  claimed,  nor  can  it  be 
maintained  under  this  act. 

The  act  of  the  second  March,  1867,  is  applicable  to  those  cases  alone  in 
which  the  party,  plaintiff  or  defendant,  who  desires  to  remove  the  suit 
files  his  affidavit  in  the  State  court,  before  the  final  hearing  or  trial  of 
the  suit,  stating  that  he  has  reason  to  and  does  believe  that,  from  preju- 
dice or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  State 
court. 

Manifestly,  the  case  does  not  fall  within  the  terms  of  this  act ;  and  the 
act  of  third  March,  1875,  can  not  be  invoked,  because  it  was  passed  more 
than  a  year  after  the  order  of  removal  was  granted.  The  right  of  re- 
moval, 'therefore,  depends  solely  upon  the  act  of  1789,  section  twelve, 
subject  to  the  limitation  imposed  by  the  act  of  second  March,  1793,  sec- 
tion five. 

The  requisites  imder  the  act  of  1789  are :  That  a  suit  involving  the  re- 
quired amount  be  commenced  in  a  State  court,  by  a  citizen  of  that  State, 
against  a  citizen  of  another  State ;  and  that  the  defendant,  at  the  time 
of  entering  his  appearance  in  the  State  court,  file  his  petition  praying  for 
the  removal  This  right  belongs  to  the  defendant  alone ;  and  it  can  not 
be  claimed  by  the  plaintiff  by  whom  the  suit  was  commenced,  no  matter 
what  may  be  the  citizenship  of  the  parties. 

The  record  does  not  show  that  Hunton  made  any  appearance  in  the 
State  court,  except  to  present  and  insist  upon  his  petition  for  removal ; 
and  his  citizenship  and  that  of  Goodrich  are  not  questioned.  A  proper 
case,  therefore,  is  made  out  for  removal,  if  the  proceeding  be  one  of 
which  the  circuit  court  could  take  jurisdiction. 

The  objects  of  this  proceeding  are — 

First — To  have  the  judgment  of  the  Fourth  District  Court  reviewed 
by  that  court  and  declared  a  nullity  for  want  of  jurisdiction.  In  this  re- 
spect it  is  in  the  nature  of  a  writ  of  error  coram  nobis. 

Second — To  have  Hunton  enjoined  pendente  lite  and  perpetually  from 
executing  that  judgment  in  any  manner. 

First — In  Dunn  vs.  Clark,  8  Peters,  1,  Graham,  a  citizen  of  Viiginia,. 
obtained  a  judgment  at  law  ic  the  United  States  Circuit  Court  for  the 
District  of  Ohio  against  citizens  of  that  State.  After  the  death  of  Gra- 
ham the  defendants  in  that  suit  filed  a  bill  in  equity  in  the  same  court, 
praying  for  an  injunction  against  that  judgment  All  the  complainants . 
and  all  the  defendants  in  that  bill  were  citizens  of  Ohio,  and  the  circuit 
court  would  have  been  utterly  without  jurisdiction  on  the  face  of  the 
bill  if  the  proceeding  had  been  an  original  suit.  The  Supreme  Court 
said: 
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"The  iDj unction  bill  is  not  considered  an  original  bill  between  the 
same  parties  at  law." 

Several  persons  were  made  defendants  to  the  bill  who  were  not  parties 
to  the  suit  at  law,  and  the  court  held  with  respect  to  them  that  it  waa  an 
original  bill.  Nevertheless,  the  court  below  was  ordered  to  stay  proceed- 
ingB  on  the  judgment  at  law  until  the  complainants  could  have  time  to 
seek  relief  in  the  State  court  If  the  court  had  regarded  this  as  an 
original  bill,  the  want  of  jurisdiction  would  have  been  so  evident  that  no 
decree  could  have  been  rendered  but  one  of  dismissal. 

In  Freeman  vs.  Howe,  24  Howard,  460,  the  rule  is  thus  stated  by  Jus- 
tice Nelscn:  "The  principle  is  that  a  bill  filed  on  the  equity  side  of  the 
court  to  restrain  or  regulate  judgments  or  suits  at  law  in  the  same  court, 
and  thereby  prevent  injustice  or  an  inequitable  advantage  under  mesne 
or  final  process,  is  not  an  original  suit,  but  ancillary  and  dependent,  sup- 
plementary merely  to  the  origmal  suit  out  of  which  it  had  arisen,  and  is 
maintained  without  reference  to  the  citizenship  or  residence  of  the  par- 
tiea" 

Judge  Nelson  took  occasion  to  say  in  this  caae,  with  reference  to  Dunn 
vs.  Clark,  in  8  Peters,  the  leading  case,  that,  "  It  would  seem,  from  a 
remark  in  the  opinion,  that  the  power  of  the  court  upon  the  bill  was  lim- 
ited to  a  case  between  the  parties  to  the  original  suit.  This  was  ppoba- 
bly  not  intended,  as  any  party  may  file  the  bill  whose  interests  are  af- 
fected by  the  suit  at  law." 

The  meaning  of  the  court  is.  and  we  think  this  is  settled  beyond  ques- 
tion by  uniform  jurisprudence,  that  a  proceeding  to  enjoin  a  judgment. 
Drought  in  the  court  which  rendered  that  judgment,  is  not  an  original 
suit,  in  any  sense,  where  all  the  parties  were  parties  to  the  original  suit. 

In  Bank  vs.  TurnbuU,  16  Wallace,  195,  the  bank,  under  a  judgment 
against  Thomas,  seized  property  which  Tumbull  &  Co.  claimed  as  own- 
ers. An  issue  was  made  to  try  the  right  of  property  before  a  jury;  but 
Tumbull  &  CJo.  removed  the  case  into  the  circuit  court  under  the  act  of 
the  second  of  March,  1867. 

The  Supreme  Court  said  this  proceeding  was  merely  auxiliary  to  the 
original  action;  "a  graft  upon  it,  and  not  an  independent  and  separate 
litigation.  The  proceeding  was  necessarily  instituted  in  the  court  where 
the  judgment  was  rendered.  No  other  court,  according  to  the  statute  of 
Viiginia,  could  have  taken  jurisdiction.  That  it  was  only  auxiliary  and 
incidental  to  the  original  suit  is,  we  think,  too  clear  to  require  discus- 


sion." 


The  case  was  remanded  to  the  circuit  court,  with  instructions  to  re- 
mand it  to  the  State  court  for  want  of  jurisdiction  in  the  Federal  court. 

By  our  law  an  action  to  enjoin  and  annul  a  judgment  must  be  brought 
before  the  court  by  which  it  was  rendered  when  the  only  parties  are  the 
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plaintil^  and  the  defendant  in  the  original  suit,  and  no  other  court  has 
jurisdiction.  Code  of  Practice,  articles  604,  610;  see  cases  cited,  Hon- 
nen's  Digest,  vol.  1,  "  Judgment "  xi.  (c). 

We  think  this  action  is  auxiliary,  incidental,  supplementary  to  the 
original  suit,  and  that  it  coidd  not  be  removed  into  the  circuit  court,  be- 
cause that  court  could  not  take  jurisdiction  of  the  original  suit 

There  is  a  marked  distinction  between  the  phraseology  of  the  act  of 
1875,  which  was  intended  to  control  the  entire  subject  of  removal  from 
the  State  courts  into  the  circuit  courts,  and  tliat  of  the  act  of  1789.  The  act 
of  1875,  where  the  necessary  conditions  exibi.,  authorizes  the  removal  by 
eitlicr  party  of  "  any  suit  of  a  civil  nature  at  law  or  in  equity."  What 
may  be  the  precise  meaning  and  effect  of  this  act  we  are  not  now  called 
on  to  decide,  and  we  refer  to  it  merely  to  show  the  difference  and  to  say 
that  decisions  under  it  have  no  application  to  this  case,  which  falls  under 
the  dominion  of  the  act  of  1789. 

The  language  of  this  act,  section  twelve,  is:  "  If  a  suit  be  commexced, 
etc.,  by  a  citizen  of  a  State,  etc.,  against  a  citizen  of  another  State,"  etc. 
This  statute  looks  to  the  commencement  of  the  suit,  to  the  original  pro- 
ceeding, and  it  provides  for  the  removal  of  that  original  proceeding,  and 
not  of  an  aiuxiiiary,  or  incidental,  or  supplementary  proceeciing,  in  the 
samp  court,  between  the  same  parties,  which  is  but  a  CDntinuation  of  the 
original  proceeding. 

ju  this  ciise  the  oiiginal  suit  was  brought  by  a  citizen  of  Missouri 
against  a  citizen  of  Louisiana,  in  a  court  of  the  State  of  Louisiana,  and, 
of  course,  under  the  act  of  1789,  it  could  not  be  removed  into  the  cir- 
cuit court  by  the  mere  terms  of  the  law.  The  proceeding  in  the  same 
court,  between  the  same  parties,  to  annul  and  to  prevent  the  execution 
of  that  judgment  was  not  a  separate,  in'iependent,  original  suit;  it  was 
not  the  com moicement  of  a  suit;  it  was  the  continuation  by  a  supple- 
mentary auxiliary  procec^ding  of  a  suit  which  had  been  com  nit  need  years 
before,  and  it  could  not  be  removed,  as  was  expressly  decided  in  tlie 
Bank  vs.  Turiibull  &  Co.,  1(5  Wallace. 

Second — Juriisiiction  with  reference  to  a  special  case  means  power, 
authority,  competency  to  pass  upon  all  the  questions  which  legitimately 
arise  in  the  ca4>(s  and  if,  in  any  given  ease,  a  court  can  not  hear  and  de- 
termine all  the  mattera  in  controversy  it  has  not  jurisdiction  of  that 
case. 

A  wise  appreciation  of  the  necessity  of  avoiding  as  far  as  possible  con- 
flicts and  collisions  between  the  Federal  and  the  State  judiciary  inducetl 
the  Congress  in  1793  to  forbid  the  Federal  courts  to  grant  "  a  writ  of  in- 
junction to  stay  proceedings  in  any  court  of  a  State."  Act  of  the  secoml 
of  March,  section  five. 

In  Diggs  &  Keith  vs.  Wolcott,  4  Cranch.  179,  a  suit  m  equity  was 
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brought,  in  a  State  court  of  Bhode  Island,  praying  a  perpetual  injunc- 
tion of  certain  proceedings  at  law  in  a  court  of  the  same  State.  The  suit 
was  removed  into  the  circuit  court  of  the  United  States,  and  a  decree 
rendered  perpetuating  the  injunction  as  prayed  for.  On  appeal,  the  Su- 
preme Court  of  the  United  States  reversed  the  decree  on  the  single 
ground  that  the  circuit  court  had  no  jurisdict'  >n  to  enjoin  proceedings 
in  any  court  of  a  State. 

This  decision  was  approved  and  affirmed  in  Peck  vs.  Jenness,  7  How. 
625,  and  quite  recently  in  Harris  vs.  Carpenter,  which  was  a  bill  in  equity 
in  the  circuit  court  at  New  Orleans  to  enjoin  the  defendants  from  prose- 
cuting certain  suits  in  the  State  courts.  The  circuit  court,  applying 
8ecti6n  five  of  the  act  of  1793,  dismissed  the  bill  on  demurrer,  and  this 
decision  was  affirmed  by  the  Supreme  Court.  October  term,  1875;  1  Otto, 

If  it  be  conceded  that  the  circuit  court  could  take  jurisdiction  of  so 
much  of  tills  proceeding  as  involves  the  nullity  of  the  judgment,  which 
we  do  not  admit,  it  is  not  possible  to  claim  for  that  court  the  right,  the 
power,  to  enjoin,  either  pendente  lite  or  perpetually,  further  proceedings 
in  the  State  court  on  that  judgment.  The  jurisdiction  of  a  court  de- 
pends on  the  case  made  by  the  pleadings,  not  upon  the  decision  which 
the  court  may  render  on  the  hearing.  If  the  testimony  and  the  law  ap- 
plicable to  it  should  make  out  a  case  entitling  Goodrich  to  a  judgment 
annulling  the  original  judgment  and  perpetually  enjoining  further  pro- 
ceeding on  that  judgment,  it  would  bo  the  duty  of  any  court  having  cog- 
nizance of  the  cause  so  to  order  and  adjudge;  and  the  court  which  has 
not  the  power,  the  court  which  is  forbidden  by  law  so  to  decree,  has  not 
jurisdiction,  and  is  without  authority  to  hear  and  determine  the  cause. 
That  the  circuit  court  has  no  such  power,  that  it  is  imdor  positive  stat- 
utDiy  prohibition  to  interfere  with  proceedings  in  the  State  courts  by  in- 
junction, either  i>e/ide/ J te  lite  or  by  final  decree,  is  too  clear  for  argument. 

We  may  add  that  the  act  of  1793,  and  the  decisions  applying  and  en- 
forcing it,  have  received  legislative  sanction  in  the  Revised  Statutes  of 
the  United  States,  section  720:  "  The  writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States  to  stay  proceedings  in  any 
CDurt  of  a  State,  except  in  cases  where  such  injunction  may  be  author- 
ized by  any  law  relating  to  proceedings  in  bankruptcy." 

The  decision  in  Gaines  vs.  Fuentes,  1  Otto,  is  not  applicable  to  this 
case,  from  which  it  dififeis  widely.  In  that  case  the  original  proceeding 
was  the  ejc  paiie  application  of  Mra.  Gaines  to  have  ihe  will  of  her  father 
probated.  Years  after,  strangers  to  that  proceeding,  against  whom  Mrs. 
Gaines  was  using  this  will  as  a  muniment  of  title,  brought  suit  to  recall 
the  order  of  probate,  and  to  annul  the  will.  Mrs.  Gaines  demanded  the 
removal  of  the  case  under  the  act  of  the  second  of  March,  1867.    The 
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Supreme  Court  of  the  United  States  said  tbis  was  a  new  suit;  essentially 
a  suit  in  equity,  and  not  a  mere  continuation  of  the  ex  parte  proceeding 
in  which  the  will  had  been  admitted  to  probata  No  injunction  was  asked 
for  in  the  case,  and  the  right  of  removal  was  maintained  because  it  was 
a  suit  brought  in  a  State  court  in  which  there  was  a  controversy  between 
citizens  of  that  State  and  a  citizen  of  another  State,  and  the  citizen  of 
the  State  other  than  that  in  which  the  suit  was  brought  had  complied 
with  the  requirements  of  the  act  granting  the  removal 

We  thinlc  the  order  of  removal  was  improperly  granted;  that  the  pro- 
ceeding was  one  of  which  the  circuit  court  could  not  take  jurisdiction, 
and  that  the  plaintiff  is  entitled  to  have  the  case  heard  and  determined 
in  the  State  CDurt  in  which  it  originated. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  order  appealed 
from  directing  the  transfer  and  removal  of  this  case  from  the  Fourth 
Distiict  Court  for  the  parish  of  Orleans  into  the  circuit  court  of  the 
United  States,  Fifth  Circuit,  in  and  for  the  District  and  State  of  Louisiana, 
be  avoided  and  annulled;  that  the  cause  be  remanded  to  the  Fourth  Dis- 
trict Court  for  the  parish  of  Orleans,  and  be  there  proceeded  with  ac- 
cording to  law,  and  that  defendant,  appellee,  pay  the  costs  of  this  appeal 


No.  6517. 
Succession  of  FRAN901S  Bougere.     On  OpposmoN  op  Am^lie  Richard. 

« 

The  public  notiflcation  of  the  fliins:  of  an  account,  and  tableau  'of  distribution  by 
an  administrator,  operates  as  a  leff  a1  citation  to  creditors  and  legatees. 

An  administrator  need  not  directly  prove  up  every  item  of  his  account,  which  is  not 
opposed. 

A  judgment  homologating  the  account  of  an  administrator  can  only  be  rendered  in 
term  time,  and  in  open  court.  It  can  not  be  rendered  by  the  parish  judge  in  vaca- 
tion, or  in  chambers. 

A  PPEAL  from  the  Palish  Cour^  parish  of  St  Charles.    Earhart,  J. 

C  F,  Claiborne,  M,  Marks,  and  James  D.  Augnstin^  for  executor. 
Breaux,  Fenner  &  Hall,  for  opponent 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  AchiUe  D.  Bougere  filed  a  tableau  of  distribution  of 
the  succession  of  Francois  Bougere,  in  his  capacity  of  dative  testamen^ 
ary  executor  thereof,  on  July  3, 1876.  Notice  of  the  filing  was  published, 
and  on  the  nineteenth  of  the  same  month,  no  opposition  having  been 
filed,  the  tableau  was  homologated.  On  the  twenty-second  of  the  same 
month  Amelie  Richard  filed  an  opposition  to  the  tableau.    She  is  as- 
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aignee  of  Elie  Bougere,  who  is  one  of  the  legatees  of  the  deceased.  The 
assignment  of  Elie  Bougere  is  not  contested  on  the  one  hand,  and  on 
the  other  it  is  conceded  that  the  opponent  has  only  such  rights  as  her 
assignor  had. 

The  executor  moves  to  dismiss  the  appeal  of  opponent,  for  the  reason 
that  she  has  no  interest  in  the  afCairs  of  the  succession. 

On  the  fourteenth  of  February,  1876,  a  decree  was  entered  in  the  suit 
No.  5475  of  the  docket  of  this  court,  entitled  "  Succession  of  Franyois 
Bougere,"  on  the  opposition  of  Elie  Bougere  and  others,  appellants,  in 
which  a  motion  to  dismiss  was  likewise  made.  The  following  extracts 
from  the  opinion  then  read  are  pertinent  to  the  present  controversj': 

''The  appellee  moves  to  dismiss  the  appeal  on  the  grounds  follow- 
ing: 

"  First — That  the  appellants  have  voluntarily  executed  the  Judgment 
appealed  from  and  have  voluntarily  acquiesced  in  and  ratified  its  execu- 
tion.   *    *    * 

"  Third— That  the  claim  of  Achille  Bougere,  Marguerite  Bougere,  SUe 
Bougere  has  been  settled  since  this  appeal  was  granted,  as  per  affidavits 
and  exhibits  hereunto  annexed. 

"  Fourth — ^That  the  appeal  was  granted  to  above  parties  upon  condi- 
tion that  they  should  furnish  bond;  *  *  *  and  that  they  settled  their 
daun  and  acquiesced  in  the  judgment." 

Other  grounds  are  set  forth,  not  relating  to  Elie,  and  the  court  pro- 
ceeds: **  The  executor  rendered  an  account  which  was  homologated.  In 
it  he  had  made  a  distribution  or  partition  of  the  property  among  the 
legatees,  after  paying  creditors.  Some  thne  after  this  judgment  Elie, 
Marguerite,  and  Achille  obtained  an  order  for  a  suspensive  appeal,  but 
they  subsequently  received  from  the  executor  the  shares  or  amounts 
adjudged  to  them  by  the  judgment."  That  appeal  was  dismissed  be- 
cause of  the  voluntary  execution  of  the  judgment. 

An  appeal  in  another  suit.  No.  5872,  was  decided  at  the  same  time.  A 
petition  had  been  filed  by  Elie  Bougere  praying  the  dismissal  of 
Filleul,  the  testamentary  executor,  and  a  judgment  had  been  rendered 
to  that  effect,  and  also  appointing  Elie  Bougere  executor  of  the  succes- 
sion, and  ordering  its  aissets,  including  a  considerable  sum  of  money  in 
bank,  to  be  delivered  to  him.  This  was  pending  the  appeal  of  the  case 
just  noted.  A  prohibition  was  prayed  and  obtained  by  Filleul  against 
Elie  Bougere  and  the  judge  who  had  granted  these  orders  and  rendered 
the  judgment  of  dismissal,  upon  presenting  a  petition  in  which  is  this 
allegation:  "  That  he  has  duly  administered  said  estate  and  filed  his  ac- 
count and  tableau  of  the  full  assets  of  the  succession  in  cash,  and  cred- 
its, and  values,  which  was  duly  homologated  by  final  judgment  of  the 
parish  court,  the  oppositions  to  which  were  all  dismissed,  and  the  oppo- 
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nents  took  devolutive  appeals,  which  are  now  pending."  Further  pro- 
ceedings by  the  judge  and  the  contestants  were  arrested  by  the  writ  of 
prohibition,  and  on  the  hearing  in  this  court  the  writ  was  made  peremp- 
tory on  the  same  day  that  the  decree  was  rendered  on  the  oppositions 
to  the  account 

The  counsel  for  the  executor  is  in  error  in  his  position  that  this  court 
decided  in  the  suit  involving  the  account  and  the  oppositions  that  Elie 
Boug^re  had  received  his  share  in  this  succession  from  FilleuL  The 
language  of  the  court  is  that  Elie  and  his  co-opponents  subsequently  re- 
ceived from  the  executor  the  shares  or  amounts  adjudged  to  them  by  the 
judgment;  i.  e.,  the  judgment  on  the  account  of  Filleul  rendered  in  1875. 
The  counsel  is  also  in  error  in  supposing  that  in  the  prohibition  the 
question  of  interest  was  dther  directly  or  indirectly  decided.  No  excep- 
tion was  filed  by  Filleul,  that  we  have  seen,  on  the  ground  that  Elie 
Bougere  had  no  interest  in  the  succession.  The  petition  praying  the 
writ  of  prohibition  recites  the  details  of  the  litigation  on  the  account 
and  oppositions,  and  alleges  that  the  same  issues  are  there  made  as  in 
the  opponent  File's  suit  for  dismissal,  and  that  all  parties  are  awaiting 
the  decision  of  the  Supreme  Court  on  the  pending  appeal,  and  the  writ 
was  granted  to  stay  proceedings  until  that  decision  is  made,  which  ad- 
justed the  rights  of  the  paities,  and  by  a  construction  of  the  will  deter- 
mined the  interests  of  the  various  parties  to  the  litigation. 

The  judgment  of  this  comt  in  February,  1876,  was  that  Elie  Bougere 
had  received  all  that  appeared  to  be  due  him  by  the  account  of  Filleul, 
and  that  was  embraced  in  it.  But  was  that  a  final  account  and  complete 
administration  of  the  aflfairs  of  the  succession  ?  Manifestly  not,  because 
another  executor  has  been  appointed  to  complete  what  Filleul  left  un- 
administered,  and  this  dative  executor  has  had  something  to  account 
for,  otherwise  there  would  be  no  suit  before  us  now.  The  present  suit 
has  for  its  origin  an  account  presented  by  that  executor. 

We  are  also  referred  to  the  account  in  this  record  and  the  receipts  of 
Elie  Bougere  as  supporting  the  averment  of  his  want  of  interest.  If  we 
were  to  assume  that  the  items  of  the  account  are  supported  by  vouch- 
ers, and  the  distribution  of  assets  is  in  accordance  with  the  rights  of 
the  legatees,  and  that  this  account  is  final  and  nothing  more  remains  to  be 
administered,  wo  could  then  satisfy  ourselves  that  Elie  Bougere  had  been 
paid  all,  and  more  than  all,  he  was  entitled  to.  His  receipts  exceed  his 
share,  if  we  are  to  be  guided  by  what  appears  on  the  face  of  the  papers. 
But  there  are  no  vouchers  in  the  record,  no  testimony  having  been 
offered  on  the  homologation  apparently,  and  there  is  something  else  to 
administer.  The  acceptance  of  service  of  notice  by  the  attorney  of 
some  of  the  legatees  is:  "Notice  of  the  filing  of  this  account  acknowl- 
edged, citation  waived,  and  consent  that  the  uncollected  notes  be  sold 
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as  prayed  for  herein."  Referring  to  the  prayer  thus  alluded  to,  we  find 
the  dative  executor  in  his  petition  presenting  his  account,  and  the  tab- 
leau of  distribution  says:  "As  to  the  balance  of  the  assets,  being  the 
uncollected  promissory  notes  mentioned  herein,  owing  to  the  diflBciilty 
of  collecting  the  same  and  the  injurious  delay  it  would  occasion  the 
final  winding  up  of  the  succession,  the  executor  proposes  to  sell  them  at 
public  auction." 

We  are  not  prepared  to  say  that  Elie  Bougere  has  received  all  that  he 
is  entitled  to  imder  the  showing  made  in  the  record,  and  is  without  in- 
terest further  in  the  succession,  and  therefore  the  motion  to  dismiss  can 
not  prevail. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Ma:oino,  C.  J.  The  errors  assigned,  for  which  the  opponent  claims  a 
reversal  of  the  judgment  of  the  parish  coiirt,  are: 

First— That  the  tableau  was  homologated  without  notice  to  Elie  Bou- 
gere or  to  opponent,  his  assignee. 

Second — The  judgment  of  homologation  was  rendered  and  signed  at 
chambers. 

Thii'd— Three  judicial  days  did  not  elapse  between  the  rendition  of 
the  judgment  and  the  signing  thereof. 

Fourth — The  judgment  was  rendered  without  proof  of  the  correctness 
of  any  item  thereof. 

Answering  the  firat  objection,  the  executor  points  to  the  proof  of  the 
publication  of  the  filing  which  we  find  in  the  record  complete,  and  insists 
that  such  publication  is  notice  to  all  persons  concerned,  while  the  oppo- 
nant  maintains  that  her  assignor  is  an  heir  and  entitled  to  special  notice 
or  citation.  Elie  Bougere  was  a  legatee.  He  acquires  his  right  to  a  part 
of  his  relative's  property  from  a  provision  in  the  will.  The  notification 
of  the  filing  of  the  account  and  tableau  of  distribution  of  an  executor 
operates  as  a  citation  to  all  persons  concerned,  creditors  as  well  ns  loga- 
taes,  and  the  homologation  of  the  account  and  tableau  bars  all  further 
inquiry  as  to  all  matters  included  therein.  Succession  of  Peytovin,  10 
Rob.  118;  succession  of  Egana,  18  An.  263. 

The  Code  requires  the  judge  to  order,  on  demand  of  the  administra- 
tor, that  the  creditors  and  legatees  of  the  succession  be  notified  to  show 
cause  within  ten  days  why  they  should  not  be  paid  according  to  the  tab- 
leau of  distribution  presented  by  him.  C.  C,  article  1057,  new  number 
1064.  And  in  Millaudon's  case  it  is  said  the  published  notice  prevents 
an  heir  who  has  neglected  to  oppose  payments  to  creditors  from  con- 
testing their  legality.    6  La.  225. 
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It  appears  the  judgment  of  homologation  was  signed  at  chambers, 
and  the  opponent  quotes  article  543,  Code  of  Practioe,  requiring  all 
judgments  to  be  read  by  the  judge  in  open  court  Under  the  constitu- 
tion of  1852,  which  gave  the  Legislature  authority  to  confer  certain 
powers  on  clerks,  and  undei?  the  legislation  subsequently  had,  clerks  had 
power  to  homologate  the  accounts  and  tableaux  of  executors  so  far  as 
not  opposed,  and  this  was  necessarily  done  in  chambers.  The  parish 
judges  are  charged  with  this  duty  under  the  present  constitution,  and 
are  required  to  hold  frequent  probate  terms  to  facilitate  the  settlement 
of  estates,  when  judgments  should  be  entered.  A  judgment  prepared 
and  signed  in  vacation  by  the  judge  in  a  case  in  which  no  decree  could 
be  rendered  in  chambers,  has  no  eCfect  until  entered  upon  the  records 
at  the  ensuing  court  Dorsey  vs.  Hills,  4  An.  106.  The  judgment  of  ho- 
mologation in  this  case  was  rendered  in  chambers  and  was  entered  upon 
the  records  in  open  court  at  the  ecsuing  term.  It  is  true  that  in  the 
interval  between  the  rendition  of  the  judgment  (nineteenth  of  July)  and 
the  first  day  of  the  next  term  (twenty-fifth  of  July)  the  opposition  which 
commenced  this  litigation  was  filed,  viz.:  on  the  twenty-second,  and  on 
the  first  day  of  the  term  opponent  ruled  the  executor  to  show  cause  why 
the  judgment  should  not  be,  vacated;  but  we  have  already  said  the  publi- 
cation was  notice  to  the  legatee  and  to  his  assignee,  and  the  opposition 
came  too  late,  and  the  rule  was  still  later. 

On  the  third  assignment  of  error,  we  do  not  think  three  judicial  days 
must  elapse  between  the  homologation  and  signing  the  judgment;  and  to 
the  fourth,  that  there  was  no  proof  of  the  correctness  of  any  item  of  the 
account,  the  executor  is  not  driven  to  proof  of  each  separate  item  of  lus 
account  unless  it  is  opposed.  "  The  presumption  is  in  favor  of  the  execu- 
tor, who  is  an  officer  of  the  law,  and  direct  proof  of  every  item  is  not 
required,"  said  the  court  in  the  succession  of  Wederstrandt,  19  An. 
494. 

It  would  have  been  more  regular  to  have  filed  the  vouchers  for  each 
item  when  the  accoimt  was  filed,  and  they  could  have  been  demanded  by 
any  opponent  who  had  acted  in  time.  Other  legatees,  who  are  more 
largely  interested  than  the  opponent,  do  not  appear  to  have  discovered 
the  objections  set  forth  by  her,  and  it  is  undeniable  that  they  had  oppor- 
tunity to  object  That  circumstance  does  not  conclude  opponent,  for 
lion  constat  that  one  legatee  wUl  not  object  to  what  another  approves. 
But  it  relieves  us  of  any  apprehension  that  by  dismissing  her  opposition 
and  rule  any  substantial  injury  is  done  to  the  interests  of  Elie  Bougere, 
of  which  she  is  assignee. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  affirmed  with  costs. 
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On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Haknino,  C.  J.  A  rehearing  was  granted  of  this  cause  because  of  our 
doubt  of  the  correctness  of  the  statement  that  the  judgment  of  homolo- 
gation was  rendered  and  signed  in  vacation,  and  which  we  declared  had 
no  effect  until  entered  upon  the  records  of  the  ensuing  term.  We  meant 
by  this,  that  said  judgment,  thus  rendered  in  vacation,  was  not  complete, 
or,  to  state  it  more  broadly  and  more  perfectly,  that  the  power  to  ho- 
mologate accounts  in  chambers,  which  was  formerly  confided  to  the 
clerks,  no  longer  exists,  and  the  homologation  by  the  parish  judge  under 
the  present  constitution  must  be  made  in  open  court,  and  if  made  in 
chambers  in  vacation  derived  no  force  or  effect  from  that  fact,  but 
must  be  renewed,  as  it  were,  in  open  court,  and  spread  upon  the 
records. 

We  are  now  informed  that  this  judgment  was  signed  during  a  recess  of 
the  parish  court,  which  had  adjourned  from  a  day  anterior  to  the  nine- 
teenth July,  the  day  the  judgment  was  rendered,  to  the  twenty-fifth  of 
same  month.  It  was  not  a  new  term  that  comn\enced  on  this  latter  day, 
but  the  court  re-opened  its  existing  term,  and  on  the  first  day  it  was  thus 
re-opened  the  opponent  filed  her  opposition. 

In  order,  however,  that  our  ruling  may  be  freed  from  any  doubt,  and 
not  be  confused  by  qualifications,  we  now  say  that  the  parish  judges 
have  not  the  right  to  homologate  the  accounts  of  executors  in  chambers. 
It  must  be  done  in  open  court.  The  legislation  that  accorded  to  clerks 
the  power  to  homologate  accounts  had  its  origin  and  its  excuse  in  the 
necessities  of  the  system  then  established,  and  this  power  could  be  exer- 
cised in  chambers  only  after  a  much  longer  publication  (thirty  days)  than 
was  required  for  homologation,  made  by  judges  in  open  court  This 
power  to  homologate  accounts  in  chambers  disappeared  with  the  system 
of  which  it  was  a  prominent  as  well  as  anomalous  feature,  and  these 
judgments  of  the  parish  judges  can  now  be  made  only  in  term. 

It  follows  that  the  opposition  was  filed  in  time  in  the  present  case,  for 
there  was  no  judgment  rendered  on  the  twenty-fifth,  when  the  court  re- 
opened. The  executor  contented  himself  with  producing  the  judgment 
rendered  on  the  twenty-second,  out  of  term,  and  that  did  not  preclude 
the  opponent  from  taking  action  against  the  account 

It  is  therefore  ordered  that  the  cause  be  remanded  to  the  lower  court 
for  trial  of  the  issues  raised  by  the  opposition  of  Amelie  Richard,  and  to 
that  end,  it  is  adjudged  and  decreed  that  our  former  decree  is  reversed 
and  set  aside,  so  far  as  it  conflicts  with  that  now  rendered,  and  that  the 
succession  pay  the  costs  of  this  appeal 
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29   384  No.  6140. 

48    413 

^  ^^^  Succession  cf  Drauzin  Tuiche. 

29    384 

^  ''^  Tho  purchaser  of  property  sold  at  probate  sale,  which  is  incumbered  by  a  mortffaijre 

antedating  the  title  of  the  deceased  owner,  is  entitled  to  reser\'e  in  his  possession 
enough  of  the  purchoAe  price  to  satisfy  the  mortgage. 
The  creditor  of  an  insolvent  succession,  with  a.  first  mort^raee  on  a  pie<?e  of  its  prop- 
erty, who  buys  in  the  property,  may  retain  in  hir»  hands  the  amount  of  his  mort- 
£ra^e;  provided,  he  gives  security  to  refund  whatever  may  ba  finally  shown  is 
not  to  be  applied  to  his  mortgage. 
But  the  creditor  with  an  inferior,  or  concurrent  mortgage,  who  bids  in  the  prop- 
erty, must  pay  over  the  amount  of  his  bid. 

A  PPEAL  from  the  Parish  Court  of  tho  i^arish  of  Lafourche.    Knobloch^ 

A  J. 

Clay  Knohloch,  for  administrator  and  appellee. 

Louis  Guion,  for  Jules  Lapene. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J,  Drauzin  Triche  died  leaving  a  considerable  estate,  con- 
sisting of  movables  and  several  tracts  of  land.  The  estate  appears  to 
be  largely  insolvent — no  less  than  forty  mortgages  and  privileges  being 
certified  against  it. 

On  an  undivided  fourth  of  one  of  these  tracts  of  land  Pierre  Rousseau 
holds  a  special  mortgage  and  vendor's  privilege  for  several  thousand 
dollars,  imposed  and  granted,  not  by  Triche,  but  by  his  vendor. 

Sundiy  legal  and  judicial  mortgages  are  inscribed  against  Triche,  and 
subsequent  to  some  of  these  there  is  inscribed  a  special  mortgage  on 
the  whole  of  the  above-mentioned  Rousseau  tract  in  favor  of  Lapt'ne 
&  Ferre  for  oyer  six  thousand  dollars.  The  correctness  of  this  debt  to 
Lapene  &  Ferre  is  not  cont lasted,  but  admitted  and  recognized  by  the 
administrator  of  Triche. 

Certain  other  parties,  mortgage  creditors,  took  a  rule  on  the  adminis- 
trator of  Triche  and  obtained  an  order  to  sell  all  the  property  of  the 
estate  to  pay  debts.  Lapene  &  Ferre  also  obtained  an  order  for  a  meet- 
ing of  creditors  of  the  estate  as  insolvent,  but  tho  administrator  enjoined 
the  proceeding,  and  nothing  further  seems  to  have  been  done  under  the 
order.  In  the  mean  time  the  property  of  the  estate  was  sold  in  lots,  and 
Lapene  bid  off  lots  to  an  amount  exceeding  ten  thousand  dollars.  Most 
of  the  lots  bought  by  him  were  subject  to  the  mortgages  of  Eousseau 
and  of  Lapene  &  I'erre;  but  some  of  them  were  outside  of  the  lands  sub- 
ject to  said  mortgages,  as  were  also  certain  movables  bought  by  him. 
The  sheriff  demanded  of  Lapene  the  amount  in  full  of  his  bid,  in  cash, 
but  the  latter  refused  to  pay,  alleging  — 

First— That  he  had  the  right  to  retain  in  his  hands  the  amount  of  the 
Rousseau  mortgage,  so  far  as  it  operated  on  the  lots  bought  by  him; 
and. 
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Second— To  retain  the  amount  of  the  mortgage  of  his  firm,  Lap^ne  & 
Fem5,  until  final  settlement  of  the  estate,  upon  giving  security  for  resti- 
tution of  such  portion  thereof  as  might  be  declared  not  applicable  to 
sdd  mortgage. 

The  eheriflf  and  administr.itor  thereupon  took  a  rule  upon  Lapene  to 
show  cause  why  the  property  bid  in  by  him  should  not  be  resold,  a  la 
foUeenchtre;  and  Lapene  in  his  turn  took  a  rule  on  the  sheriff  and  ad- 
niiiustrator  to  show  cause  why  he  should  not  be  put  into  possession  £ind 
title  be  made  to  him  of  the  same  property. 

These  rules  were  tried  together,  and  the  probate  coiut  made  the 
former  absolute  and  discharged  the  latter.  Lapene  prosecutes  this  ap- 
peal from  the  decision  of  both  cases. 

The  questions  presented  are,  did  Lapene  have  the  right  to  withhold — 

First — The  amount  of  the  Rousseau  mortgage  and  vendor's  lion  so 
far  as  operating  upon  the  lots  bought  by  him  ? 

Second — The  amount  of  the  mortgage  due  his  fliTn  of  Lapene  &  Ferrd, 
upon  giving  security  for  restitution  ? 

So  far  as  relates  to  the  personal  property  and  lots  bought,  not  em- 
braced in  his  or  Rousseau's  mortgage,  we  see  no  possible  right  in  La- 
pene to  retain  the  price. 

As  regards  the  first  question  above  put  there  is  no  doubt  that  the 
property  passed  subject  to  and  mcumbered  by  the  Rousseau  mortgage. 
A  probate  sale  divests  only  such  mortgages  as  were  imposed  by  the  de- 
ceased.   9  L.  13;  11  An.  383;  3  R.  5;  8  R.  99. 

A  purchaser  is  bound  for  nothing  beyond  the  amount  of  his  bid.  The 
administrator  of  Triche  had  no  right  to  recaive,  and  therefore  no  right 
to  demand,  payment  of  the  amount  due  to  Rousseau,  who  was  not  a 
creditor  of  Triche,  and  whose  mortgage  antedated  the  latter*s  title.  The 
amount  due  to  Rousseau  on  the  lots  bid  off  by  Lapene  must  therefore 
of  necessity  be  left  in  the  hands  of  the  latter,  who  by  his  purchase  as- 
sumed its  payment,  and  in  whose  hands  said  lots  continued  to  be  incum- 
bered by  it. 

We  see  no  reason  for  distinguishing  this  case  from  that  provided  for 
in  articles  679  and  683,  Code  of  Practice.  These  articles  provide  in  sub- 
stance that  when  there  exist  antecedent  mortgages  and  privileges  which 
the  sale  docs  not  divest,  the  sheriff  shall  give  notice  that  the  property 
is  sold  subject  to  them  and  on  "  condition  that  the  purchaser  shall  pay 
into  his  hands  whatever  portion  of  the  price  of  adjudication  may  ex- 
ceed the  amount  of  the  privileges  and  special  mortgages  to  which  such 
property  is  (sold)  subject,"  "  that  the  purchaser  shall  be  entitled  to  re- 
tain in  his  hands,  out  of  the  price  of  adjudication,  the  amount  required 
to  satisfy  the  privileged  debts  and  special  hypothecations  to  which  the 
property  was  (sold)  subject." 
25 
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True,  these  articles  relate  to  sales  of  real  estate  under  writs  of  fieri 
facias,  but  we  apprehend  that  they  are  equally  applicable  to  sales  under 
orders  of  seizure  and  to  other  judicial  sales  where  the  sale  will  not  have 
the  effect  of  divesting  the  property  of  such  preferred  mort{?ages  aud 
privileges.  In  point  of  fact  the  administrator  of  Triche  CL>rtainly  o«  uid 
not  sell  ard  deliver  a  greater  right  in  the  propeity  than  Triche  himself 
had;  and  his  right  in  that  property  was  subject  to  the  Rousseau  incit- 
gage. 

The  property  was  only  worth  what  it  would  bring,  and  the  prioo  bid 
must  be  taken  as  its  absolute  value,  and  this  pre-existing  and  continu- 
ing mortgage  must  be  considered  as  embraced  in  that  price.  The 
amount  of  said  mortgage  therefore,  so  far  as  it  operated  upon  the  l«»t5 
bought,  must  be  deducted  from  the  bid  and  left  in  the  hands  of  the  pur- 
chaser. There  would  be  no  justice  in  permitting  .the  estate  of  Triche  to 
enrich  itself  to  the  extent  of  the  Rousseau  mortgage  by  imposing  its 
payment  on  Lapene  over  and  above  the  value  of  the  property.  The 
article  2535,  Civil  Code,  has  no  application  to  this  case. 

The  second  question  relates  to  Lapene's  right  to  retain  in  his  hauds 
the  amount  of  the  mortgage  due  his  firm. 

The  estate  of  Triche  is  clearly  shown  to  be  insolvent  by  the  admiuis- 
trator's  provisional  account,  and  should,  perhaps,  have  been  administered 
as  such  under  the  direction  of  its  creditors.  But  that  course  seems  to 
have  been  defeated,  and  the  property  sold  at  ordinaiy  succession  sale  to 
pay  debts. 

As,  however,  the  estate  is  insolvent  aud  to  be  distributed  In  concfi.r.% 
the  rules  applicable  to  insolvent  estates  may  very  properly  be  applied 
here. 

In  Goodale  vs.  His  Creditors,  8  L.  302,  the  court  held  that  at  a  nale  of 
the  property  of  an  insolvent,  provoked  by  the  first-mortgage  croJitor, 
he  may,  if  he  purchases  the  moitgaged  property,  retain  the  jnioe  on 
giving  security  to  refund  such  portion  thereof  as  may  on  fhial  sotlle- 
ment  be  found  not  appUcable  to  payment  of  his  moitgage;  but  if  thire 
be  superior  or  concurrent  mortgages,  he  can  not  so  retain  the  prioL\ 

In  11  An.  594,  Justice  Buchanan  as  the  organ  of  the  court  says  it 
seems  as  well  settled  that  a  mortgage  creditor  purchasing  at  prc^bate 
sale  may  retain  the  price  upon  giving  security.  Justices  Slidell  aud 
Spofford  dissented  on  the  ground  that  in  that  case  the  mortgage  was 
tacit  and  the  debt  disputed  and  In  litigation.  On  rehearing,  Mcrriok, 
Chief  Justice,  delivering  the  opinion  (Buchanan  and  Toorhies  dissent- 
ing), held  that,  whatever  may  be  the  law  as  to  purchases  bj*  holders  of 
special  mortgages,  the  holder  of  a  tacit  mortgage  can  not  retain  the 
price  until  his  claim  is  liquidated. 

We  think  the  better  opinion  is  that  a  special  mortgage  ere  litor  first  in 


r 


NEW  ORLEANS,  MAY,  1877.  387 


Bucccssion  of  Trlche. 


rank  may,  if  he  purchase  the  mortgaged  property  at  probate  sale,  re- 
tarn  the  price  upon  giving  security  as  stated;  but  if  there  exist  mort- 
gages superior  or  concurrent,  he  must  pay  over  the  amount  of  his  bid. 

An  examination  of  the  record  in  this  case  does  not  enable  the  court  to 
decide  definitively  upon  the  rights  of  the  parties.  The  provisional  ac- 
count and  tableau  filed  by  the  administrator  (and  which  it  seems  is 
contested)  and  the  mortgage  certificate  in  evidence  show  ceitain  j  udicial 
and  legal  mortgages  on  the  property  subject  to  Lapene  &  Ferre's  mort- 
gage older  than  and  therefore  superior  in  rank  to  theirs.  But  as  there 
may  be  other  property  which  must  be  first  applied  to  these  general 
mortgages,  and  as  their  amounts  are  perhaps  in  dispute,  we  think  it  safer 
to  remand  this  case  in  order  that  the  existence,  amounts,  and  rank  of 
these  general  mortgages  may  be  ascertained  and  fixed  contradictorily. 
If  it  shall  be  ascertained  that  said  legal  and  judicial  mortgages  are  pre-: 
ferred  and  must  be  paid  in  preference  to  Lapdne  &  Ferre's  mortgage  out 
of  the  property  embraced  in  the  latter,  then  the  rule  should  be  made 
^absolate  requiring  Lapene  to  pay  over  the  surplus,  after  deducting  the 
Bousseau  mortgage,  and  in  default,  within  a  time  to  be  fixed,  ordering 
the  property  to  be  resold  a  lafolle  enchere.  If  said  mortgages  are  found 
not  to  exist,  or  not  to  be  preferred  to  Lapene  &  Ferre's  mortgage  on 
flaid  property,  then  the  rule  taken  by  Lapene  on  the  sheriff  should  be 
made  absolute,  and  the  sheriff  ordered  to  make  the  title  upon  said  La- 
pene giving  satisfactory  security  to  refund  such  sum  as  may  be  neces- 
sary on  final  settlement  of  the  estate.  So  far  as  relates  to  lots  and  per- 
sonal property  bought  by  Lapene,  not  embraced  in  the  Eoussoau  and 
Lapene  &  Ferre  mortgages,  of  course  he  can  not  pretend  to  hold  the 
price,  and  to  that  extent  the  judgments  appealed  from  must  be  affirmed. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
judgments  appealed  from  be  avoided  and  reversed,  except  so  far  as  re- 
Lates  to  the  lots  and  personal  property  bought  by  Lapene  not  subject 
to  the  Rousseau  and  Lapene  &  Ferre  mortgages;  and  it  is  further  or- 
dered that  this  case  be  remanded  to  be  proceeded  with  according  to 
law  and  in  conformity  to  the  views  herein  expressed,  and  that  appellee 
pay  the  costs  of  this  appeal. 
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No.  4692. 

James  Reid  vs.  Louisiana  State  Lottery  Company. 

The  oral  or  written  declarations  of  an  alleged  co-conspirator  will  not  be  admitted 
in  evidence,  until  the  conspiracy  itself  has  been  proved.  Nor  are  such  declara- 
tions to  be  received  against  another  alleifod  co-conspirator,  after  the  object  of 
the  conspiracy  has  been  achieved. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Hatc- 
kinsy  J.    Trial  by  jury. 
Race,  Foster  &  E.  T.  Mennck,  and  Finney  &  Miller^  for  plaintifif  and 
appellants. 

Joseph  P.  Horno7%  R,  S.  Dennee,  A,  A,  Atocha,  and  Semmes  &  Matt,  for 
defendant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

LuDELiNG,  C.  J.  The  motion  to  dismiss  this  appeal  is  based  on  a  defect 
in  the  certificate  of  the  clerk — the  want  of  his  signature.  The  omission 
appears  to  have  been  supplied  since  the  filing  of  the  motion,  and  the 
appellant  has  aaked  for  an  order  to  compel  the  clerk  to  sign  the  certifi- 
cate nunc  pro  tunc,  if  it  be  considered  that  the  clerk  improperly  signed 
the  certificate  without  the  permission  of  the  court.  This  order  could  be 
applied  for  and  could  be  granted  at  any  time  before  trial,  and,  as  the  cer- 
tificate is  now  signed  by  the  clerk,  to  grant  the  order  would  be  doing  a 
vain  thing.    It  is  ordered  that  the  motion  be  refused. 


On  the  Merits. 

The  plaintiff  sues  the  defendant  for  thirteen  thousand  dollars  upon  a 
lottery  ticket  which  he  alleged  drew  a  prize  of  that  amoimt.  He  allies 
he  purchased  the  ticket  on  the  eighth  of  Februaiy,  1872,  in  Bayou  Sara, 
and  that  the  lottery  was  drawn  on  the  same  day  in  New  Orleans. 

The  defense  is  that  the  policy  ticket  sued  upon  was  fraudulently  made 
out  and  entered  upon  the  "  Register "  or  "  Book  of  Plays,"  crfter  the 
lottery  had  been  drawn,  by  the  employee  of  the  defendant,  who  combined 
and  conspired  with  the  plaintiff  and  others  to  defraud  defendant 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  tlie 
defendant.    The  plaintiff  appealed. 

Several  bills  of  exceptions  were  taken,  but  the  defendant  having  waived 
in  this  court  all  objections  to  the  evidence,  it  will  be  necessary  to  con- 
sider only  one  of  the  bills  of  exceptions.  It  is  the  bill  of  exceptions 
taken  to  the  reception  of  the  testimony  of  Guthreaux  in  regard  to  decla- 
rations of  Innerarity,  the  employee  of  defendant,  and  letters  of  said  In- 
nerarity  to  said  Guthreaux  in  relation  to  the  alleged  conspiracy.  The  let- 


I 

i 


NEW  ORLEANS,  MAY,  1877.  389 

Reid  vs.  Louisiana  State  Lottery  Company. 


tere  are  dated  December  13, 1871;  January  1, 1872  ;  February  1, 1872; 
February  11, 1872  ;  Jime  8, 1872 ;  and  July  2, 1872. 

Innerarity's  testimony  had  been  taken  for  the  plaintiff  twelfth  of  June, 
1872 ;  and  for  the  defendant  October  12, 1872.  Most  of  these  letters  had 
been  sent  by  mail  and  had  been  received  by  Guthreaux  shortly  after  their 
dates  respectively.  The  objections  urged  against  this  e^idence  were  that 
"  the  declarations  and  letters  of  said  Innerarity,  to  which  the  plaintiff 
was  no  party,  can  not  make  evidence  against  the  plaintiff ;  and  that  said 
Innerarity  had  not  been  interrogated  on  this  subject,  and,  if  admis- 
sible at  all,  it  should  have  been  shown  by  him  and  not  by  this  witness, 
as  this  made  it  hearsay  testimony." 

The  objections  were  properly  overruled.  The  evidence  was  admissible 
on  the  ground  that  the  acts  and  declarations  of  one  conspimtor  are- ad- 
missible against  liis  accomplices,  or  as  part  of  tho  res  gestce.  Mr.  Green- 
leaf  says:  "  There  are  other  declarations  which  are  admitted  as  original 
evidence,  being  distinguished  from  hearsay  by  their  connection  with  the 
principal  fact  under  investigation.  The  affairs  of  men  consist  of  a  compli- 
cation of  circmnstances  so  intimately  interwoven  as  to  be  hardly  separa- 
ble from  each  other.  Each  owes  its  birth  to  some  preceding  circum- 
stance, and  in  its  turn  becomes  the  prolific  parent  of  others  ;  and  each 
during  its  existence  has  its  inseparable  attributes  and  its  kindred  facts 
materially  affecting  its  character  and  essential  to  be  known  in  order  to 
a  right  understanding  of  its  nature.  These  surrounding  circiunstances, 
termed  the  res  gestcn,  may  always  be  shown  to  the  jury  along  with  the 
principal  fact,  and  their  admissibility  Is  determined  by  the  judge,  accord- 
ing to  the  degree  of  their  relation  to  that  fact,  and  in  the  exercise  of  his 
sound  discretion."  Sections  108  to  111.  Again  he  says  :  "  The  term  acts 
includes  written  correspondence,  and  other  papers  relative  to  the  main 
design."    Page  123. 

There  is  no  other  question  of  law  involved  in  this  case. 

It  is  not  our  province  to  disturb  the  judgment  of  the  district  judge  or 
the  verdict  of  a  jury  with  regard  to  questions  of  fact,  except  such  judg- 
ment or  verdict  be  manifestly  erroneous.  After  a  careful  examination  of 
all  the  evidence  in  the  record,  we  can  not  say  that  the  verdict  and 
judgment  are  manifestly  erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  affirmed 
^th  costs. 

Wyly,  J.    I  dissent,  and  will  file  my  reasons  hereafter. 


On  Eeheaking. 

The  opinion  of  the  court  was  delivered  by 

Ma5niko,  C.  J.    This  suit  is  for  the  recoverj'  of  thirteen  thousand  six 
hundred  dollars,  a  prize  drawn  by  plaintiff  in  the  lottery  company  on 
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the  eighth  of  February,  1872.  In  the  previous  December,  John  J.  Inne- 
rarity  had  opened  a  brcnch  office  of  the  company  at  Bayou  Sara  for  the 
purpose  of  vending  lottery  tickets,  He  presented,  on  his  arrival,  to 
Messrs.  Mumford  &  prother  a  letter  of  credence  from  Pike,  Brother  & 
Co.,  written,  it  appears,  by  request  of  C.  T.  Howard,  the  President  of  the 
company  at  New  Orleans.  This  letter  accredited  one  Hollingsworth,  but 
Innerarity  opened  the  office,  and  was  treated  by  all  parties  as  the  person 
designated  in  the  letter. 

The  mode  prescribed  for  conducting  this  branch  office  was  precaution- 
ary, and  well  calculated  to  guard  against  fraud  or  malpractices.  At  half- 
past  three  o'clock  every  day  Innerarity  was  to  close  his  office,  having 
already  made  a  certificate  of  his  sales,  which,  it  appears,  is  called  the 
"  book  of  plays,"  and  which  he  was  required  to  envelope  with  a  heavy 
covering,  seal  it  with  wax,  stamp  it,  and  deliver  it  to  the  Mumford 
Brothers,  or  one  of  them,  who  thereupon  were  to  deposit  it  in  their  safe, 
and  send  it  to  Pike,  Brother  &  Co.  at  New  Orleans  by  packet  steamer. 
The  drawing  of  the  lottery  was  made  at  four  o'clock  same  day  here. 

Shortly  after  midday  of  the  eighth  of  February  the  plaintiff  bought 
the  ticket  of  Innerarity,  who  made  his  return  the  same  afternoon  before 
the  required  hour  to  Mumford,  who  in  his  turn  indorsed  the  package  in 
the  usual  way,  and  deposited  it,  sealed  and  stamped,  in  his  safe,  and  it 
was  forwarded  to  the  main  office  in  New  Orleans  at  the  regular  time. 
The  result  of  the  drawing  was  usually  krown  at  Bayou  Sara  the  next 
morning,  and  accordingly  on  the  ninth  Innerarity  received  the  regular 
report  from  the  company,  ehowing  that  Reid*s  ticket  had  drawn  the 
prize  for  the  amount  of  which  he  now  suea 

The  defense  is,  that  there  was  a  fraudulent  combination  betweeo  all 
these  parties  to  practice  a  deceit  upon  the  lottery  company,  and  that  it 
was  effected  by  substituting  another  book  of  plays  to  the  one  'deposited 
with  Mumford,  which  was  made  after  the  news  of  the  drawing  reached 
Bayou  Sara.  This  new  book  of  plays  conformed  to  the  actual  drawing. 
The  theory  of  the  defendant  is  that  Innerarity  received  intelligence  early 
on  the  ninth  of  the  actual  drawing,  made  his  book  to  contain  the  num- 
bers which  had  drawn  the  sum  already  mentioned,  and  got  possession  of 
the  sealed  package  delivered  to  Mumford  the  preceding  evening,  and 
took  out  the  book  made  then,  and  put  this  new  one  in  its  place. 

It  may  be  well  to  mention  that  this  "  book  of  plays"  is  nothing  more 
than  a  piece  of  thinnest  paper,  upon  which  is  inscribed  in  numerals  and 
in  technical  terms  the  plays  made  by  each  player,  or  ticket-purchaser^ 
We  discard  the  use  of  the  jargon  employed  to  describe  the  operation, 
and  have  learned  only  enough  of  it  to  enable  us  to  understand  what  was 
meant  by  the  parties. 

The  testimony  of  Innerarity  was  taken  on  the  twelfth  of  June,  1872, 
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before  the  trial  of  the  cause,  in  which  he  details  the  sale  of  the  winning" 
ticket  to  the  plaintiff,  the  registry  of  it,  the  inclosure  of  this  latter  in  the 
sealed  package,  and  its  delivery  to  Mumford — ^in  short,  showing  the 
regularity  of  his  proceedings,  and  their  conformity  to  the  regulations 
prescribed  for  his  guidance  by  the  company.  On  this  occasion  the  plain- 
tiff addressed  to  him  this  question:  "  It  is  alleged  in  the  defendant's 
answer  that  the  ticket  sued  on  was  made  out  and  so  entered  on  the 
registry,  after  tho  drawing  of  the  lottery,  with  the  fraudulent  design  of 
defrauding  tho  respondent,  and  that  this  was  done  by  himself  (the  wit- 
ness), then  acting  as  vendor,  and  in  connection  with  and  to  the  knowledge 
of  the  plaintiff  and  others  who  conspired  with  and  assisted  him  in  that 
fraud.  What  do  you  say  in  response  to  that  charge  ?"  His  response  was: 
"I  say  it  is  false." 

In  the  following  October  Innerarity's  testimony  was  taken  on  the  trial 
by  tho  defendant,  and  he  tiien  recites  with  minute  circumstantiality  the 
progressive  stops  of  the  plaintiff  and  himself  in  perpetrating  the  fraud 
chained  upon  them,  and  unblushingly  publishes  his  villainy.  According 
to  his  account  then  given,  the  plaintiff  obtained  possession  of  the  book  of 
plays,  which  he  had  delivered  sealed  to  Mumford,  and  returned  it  to  the 
witness  about  five  o'clock  of  the  evening  of  tho  eighth.  At  seven  o'clock 
of  the  morning  of  the  ninth  the  steamer  Katie  brought  to  him  the  report 
of  the  previous  evening's  drawing,  and  he  then  made  a  new  book  of 
Reid's  play,  conforming  to  the  successful  numbers,  and  substituted  that 
for  the  one  first  inclosed  in  the  package,  which  had  been  broken  open  by 
him  for  that  purpose.  In  other  words,  he  sustains  tho  defense,  and  con- 
fesses his  previous  perjury. 

•  It  is  unnecessary  to  say  that  this  witness  is  not  to  be  believed.  Noth- 
ing that  he  said  en  either  occasion  is  entitled  to  any  credence,  except  in 
80  far  as  it  is  confirmed  by  other  witnesses,  or  supported  by  the  circum- 
stances attending  these  transactions,  or  is  in  conformity  w^ith  tho  sur- 
roundings of  the  parties.  We  have,  however,  his  letters,  contempora- 
neous with  these  events,  which,  unless  otherwise  explained  or  construed, 
would  give  color  to  the  defendant's  theory,  and  tho  witness's  last  version 
of  this  transaction. 

Innerarity's  correspondence  with  a  resident  of  New  Orleans  of  the 
tenth  of  February,  two  days  following  the  drawing,  contains  the  follow- 
ing sentences:  "  Many  thanks  for  Thursday's  drawing.  Katie  came  in 
beautiful  time,  7  a.  m.,  best  time  she  has  made  since  I  have  been  up  here. 
Put  in  on  Thursday's  book  for  a,  c,  f,  *  *  *  A,  B.  1,  2,  and  6;  you 
know,  pretty  good  hit  is  it  not  ?  Will  explain  when  I  come  down;  am 
satisfied  C.  T.  H.  will  want  to  interview  me  now."  On  tho  eleventh  he 
writes  informing  his  correspondent  that  the  plaintiff  left  that  morning 
for  New  Orleans,  having  a  ticket  for  $13,G00  in  wliich  he  is  mtercsted  to 
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the  amount  of  one-third,  loss  a  small  deduction,  and  adds:  "  I  wish  vou 
would  keep  me  posted.  In  ease  the  company  makes  an  immediate  set- 
tlement, telegraph  me  to  come  down.  I  don't  doubt  but  that  Reid  will 
play  fair,  but  as  our  acquaintance  is  only  of  a  couple  months  standing, 
and  he  so  readily  agreed  to  beat  Charley  Howard,  he  might  i>ossibly  beat 
me.  *  *  *  My  reasons  particularly  for  asking  you  to  keep  an  ejc 
upon  the  money  in  caae  it  is  paid,  is  because  a  certain  uneasiness  on  my 
part  caused  by  a  remark  of  Roid's.  After  I  made  the  proposition  to  him 
he  told  me  that  Mumford  made  the  remark,  *  I  have  no  guarantee  you 
fellows  will  not  go  back  on  me,'  and  says  he,  *  I  said  to  him,  if  there  is 
any  go  back  at  all,  it  will  be  you  and  I  that  will  go  back  on  Jnnerarity.* 
*  *  *  These  are  my  reasons  for  asking  you  to  look  out  for  me.  When 
two  such  intimate  friends  as  Reid  and  Mumtord  doubt  ciich  other,  why  I 
want  some  one  like  yourself,  etc." 

These  assertions  would  be  entitled  to  groat  weight  if  the  source  from 
which  they  come  were  not  so  impure.  We  must  read  them  by  the  light 
of  other  information,  derived  from  the  same  parties,  that  the  writers 
main  purpose  in  accepting  the  agency  at  Bayou  Sara  was  to  insure  a  pe- 
cuniary benellt  to  himself,  to  be  obtained  by  practicing  a  fraud  upon  his 
employer.  It  will  not  escape  remark  that  tliis  accords  in  one  aspect  with 
the  theory  of  defendant,  who  urges,  not  without  plausibility,  that  this 
was  the  special  occasion  selected  by  the  agent  to  practice  the  fraud  con- 
templated by  him.  But  it  was  hnprssible  to  perpetrate  that  fraud,  in 
the  manner  in  wliich  it  is  said  to  have  been  done,  without  the  active  co- 
operation of  Reid  and  the  Munifords,  an.l  w.-  shall  S30  further  on  the 
impossibility  of  such  co-oi>eration.  Our  theory  is,  that  after  Innerarity 
had  ascertained  the  suc^'oss  of  Reids  play,  he  instantly  concocted  a 
scheme  to  evolve  benefit  to  himself  out  of  it,  and  thesi  letters  were  the 
first  efforts  of  his  artful  ingenuity  in  that  direction. 

Much  importance  is  attached  to  the  time  when  the  Katie  reached 
Bayou  Sara  on  the  ninth.  If  she  made  her  first  landing  there  at  seven 
o'clock  a.  m.  of  that  day,  there  would  have  been  ample  time  for  Innera- 
rity to  have  made  the  substitution  of  the  false  play.  But  time  was  not 
the  only  thing  needful  to  enable  him  to  accomplish  that.  The  assistance 
of  others  was  absolutely  necc^ssary. 

John  P.  Mumford's  testimony  is  that  the  scaled  package  containing 
the  plays  in  the  lotteiy  of  February  8  was  handed  him  on  the  afternoon 
of  that  day  by  the  clerk  PhiUips,  and  he  deposited  it  in  the  sub-treasur)* 
of  the  safe,  locked  it,  put  the  key  in  his  pocket,  and  was  absent  from  the 
town  with  the  key  until  the  next  day,  and  that  no  one  could  have  got  the 
package  from  the  safe  but  his  brother,  who  hi  I  the  only  other  key. 

F.  M.  Mumford  says  that  neither  Roil,  Innerarity,  Phillips,  nor  any 
one  else  could  have  got  fie  packag-^  out  of  the  sub-treasuiy;  that  his 
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brother  went  in  the  country  with  one  key  and  witness  had  the  other,  and 
that  the  package  remained  where  his  brother  had  put  it  undisturbed 
until  it  was  taken  out  and  forwarded  to  New  Orleans,  as  was  their  cus- 
tom to  do  every  day.  There  weis  no  way  of  getting  the  package  out,  save 
with  one  or  other  of  the  keys,  or  by  breaking  open  the  safe,  and  the  saie 
was  not  broken  open.  Both  these  witnesses  denounce  the  contrary  state- 
ment of  Innerarity  as  false. 

il.  P.  Phillips,  the  clerk,  says  that  Innerarity  handed  him  the  package 
of  plays  on  the  afternoon  of  the  eighth  of  February,  shortly  before  four 
o'clock,  and  that  he  delivered  it  to  John  P.  Mumford,  who  put  it  in  the 
sub-treasury  of  the  safe  in  witness's  presence,  and  no  one  thereafter 
could  have  ac<*es8  to  it  but  the  two  Mumfords. 

Reid,  the  plaintiff,  repels  the  charge  of  his  complicity  in  the  alleged 
abstraction  and  alteration  of  the  book  of  plays  as  false  and  malicious. 
Be  did  not  know,  on  the  eighth  or  ninth  that  this  book  was  ever  deliv- 
ered to  the  Mumfords.  It  was  not  until  afterward  that  he  learned  that 
the  Mumfords  were  the  custodians  of  it  by  arrangement  with  the  lottery 
company.  He  swears  emphatically  that  neither  Innerarity  nor  any  other 
person  ever  made  any  proposition  to  him  such  as  that  witness  has  de- 
posed in  his  last  testimony;  that  there  was  not  any  collusion  between 
him  and  Innerarity,  and  that  he  bought  the  ticket  before  two  o'clock  on 
the  eighth,  regularly,  and  in  the  same  manner  of  previous  purchases. 

But  this  is  the  testimony  of  parties  who  are  implicated.  They  are  al- 
lied to  be  the  co-conspirators  of  the  agent  of  the  defendant.  Resort  is 
then  hal  to  proof  of  the  character  of  these  persons.  Twelve  witnesses, 
themselves  above  reproach,  have  sworn  that  the  Mumfords  and  Reid  are 
incapable  of  the  act  attributed  to  them;  that  they  are  men  of  recognized 
integrity  and  truthfuhiess,  and  that  the  act  is  so  out  of  harmony  with 
their  daily  walk  and  conversation  that  it  is  incredible.  And  if  a  blame- 
less life,  and  erect  moral  attitude,  preserved  during  the  mutations  of 
business  and  social  life,  is  not  a  shield  to  protect  him  who  bears  it  from 
the  shafts  of  malevolence  and  perfidy,  where  shall  we  find  one  ?  The 
changes  which  have  been  made  both  in  the  law  of  evidence  and  the 
qualifications  of  witnesses,  have  opened  the  door  to  much  testimony 
that  in  former  times  would  have  been  rejected,  and  the  character  of  a 
witness  has  thereby  become  of  increased  importance.  Courts  must 
scrutinize  and  weigh  testimony  as  men  do  in  the  ordinary  routine  of  life, 
and  particularly  must  this  court  do  so,  since  it  is  entrusted  with  the 
power  to  review  all  the  facts  and  to  reverse  or  amend  the  verdict  of 
juries.  And  as  men  of  sound  mind  and  unbiased  judgment  would 
not  in  the  most  trivial  matters  of  ordinary  life  believe  a  confessed  per- 
jurer as  against  three  reputable  men.  £0  we  can  not  give  our  judicial 
sanction  to  a  defense  bused  upon  the  theory  that  the  three  reputable 
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men  are  perjurers  and  the  perjurer  has  alone  told  the  truth,  and  told  it, 
too,  upon  one  oocasion  only,  and  at  the  very  time  when  he  avows  his 
previous  false  swearing. 

We  are  reminded  that  the  verdict  of  the  jury  was  for  the  defendant, 
and  it  is  urged  that  verdicts  should  not  lightly  be  disturbed.  The  jury 
were  deprived  of  much  important  testimony  by  the  ruling  of  the  judge, 
presently  to  be  noticed,  and  they  had  not  before  them  all  that  we  have, 
the  excluded  testimony  having  come  up,  subject  to  the  bills  taken  to 
that  ruling.  But  it  is  a  part  of  our  func  ion  to  ascertain  whether  a  jury 
has  rendered  a  proper  verdict,  and  if  not,  to  render  one,  such  as  they 
should  have  done,  and  to  give  judgment  accordingly.  Under  the  com- 
mon law,  the  jury  has  a  special  and  exclusive  function.  It  alone  can 
determine  the  questions  of  fact  This  principle  is  deeply  imbedded  in 
that  system.  But  a  jury  is  an  anomaly,  an  excrescence,  in  the  system  of 
the  civil  law.  There  the  preetor,  .the  judge,  decides  law  and  fact,  and 
the  jury  has  been  superadded  here  by  a  sort  of  contagion  imparted  by 
our  sister  States,  and  has  been  adopted  so  recently  in  continental  coun- 
tries, where  the  civil  law  prevails,  that  it  can  scarcely  yet  be  said  to  have 
become  acclimated  there. 

The  jury  had  not  before  them  the  deposition  of  Innerarity  wherein  he 
pronounces  the  allegation  of  a  fraudulent  conspiracy  between  himself 
and  the  plaintiff  to  be  false  and  unfounded;  wherein  he  details  the  regu- 
larity of  the  whole  transaction,  and  vouches  the  good  faith  of  all  the 
parties.  This  testimony,  which  was  offered  to  show  what  the  same  wit- 
ness had  formerly  sworn  to  in  the  same  cause,  was  excluded  by  the 
judge  for  the  reason,  "as  the  witness  is  in  court  giving  his  evidence 
orally,  the  former  deposition  is  dead,  null,  and  void,  and  can  neither  be 
received  in  evidence  nor  referred  to  for  the  purpose  of  contradicting  the 
witness." 

This  ruling  is  remarkable,  and  the  reason  assigned  for  it  is  more  re- 
markable than  the  ruling.  It  is  proper  to  observe  that  the  counsel  who 
have  presented  the  defendant's  case  to  this  court  declined  to  counten- 
ance an  error  so  patent  and  gross,  and  therefore  waived  our  considera- 
tion of  the  bilL 

The  only  bill  necessary  for  us  to  consider  is  that  taken  by  the  plaintiff 
to  the  admission  of  Innerarity*s  letters.  It  will  be  seen  that  wo  have 
treated  these  letters  as  if  they  were  properly  admitted,  by  quoting  from 
them,  and  thereby  giving  to  defendant  the  benefit  of  all  the  testimony 
he  had  offered.  But  they  were  inadmissible,  and  for  the  reason  that  they 
were  offered  to  show  the  assertions  and  statements  of  one  of  the  con- 
spirators in  this  scheme  of  spoliation,  when  no  conspiracy  had  been 
proved.  It  was  only  charged.  It  should  have  been  proved  first,  and  a 
basis  thus  laid  for  their  introduction.    There  is  another  reason  for  their 
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rejection  quite  as  good.  The  common  enterprise  was  at  an  end.  The 
conspiracy,  if  any  existed,  had  accomplished  its  purpose,  but  these  let- 
ters were  written  subsequent  to  that  accomplishment,  and  no  conspirator 
is  permitted  to  affect  his  accomplices  by  writings  or  declarations  made 
subsequent  to  the  accomplishment  of  the  common  design. 

There  is  also  urged  in  defense  the  non-payment  by  the  plaintiff  of 
the  price  of  the  ticket,  which  should  preclude  him  from  a  judgment  for 
the  sum  drawn  by  it,  and  the  non-receipt  by  the  defendant  of  the  pur- 
chase price.  The  evidence  Is  sufficiently  satisfactory  of  the  payment  by 
the  plaintiff  to  the  agent,  and  if  the  defendant's  agent  did  not  pay  to 
him,  his  recourse  must  be  by  other  means  than  a  refusal  to  recognize  the 
validity  of  the  sale. 

Lastly,  we  have  been  urged  to  remand  the  case  for  more  precise  proof 
of  the  time  of  the  Katie's  landing  on  the  ninth  of  February,  and  whether 
Innerarity  boarded  her  on  her  first  landing,  and  also  touching  the  pay- 
ment by  Reid  of  the  price  of  the  ticket,  and  the  defendant's  receipt  of 
that  price.  We  have  already  said  that  the  time  of  the  steamer's  land- 
ing, even  if  proved  to  be  seven  o'clock,  as  stated  by  Innerarity,  would 
not  render  more  probable  the  commission  of  the  fraud  by  the  plaintiff 
and  the  Mumfords.  It  would  show  a  better  opportunity  for  Innerarity 
to  perfect  the  scheme  and  put  it  in  practical  operation.  But  the  consent 
and  co-operation  of  these  other  parties  would  still  be  wanting. 

We  rest  our  decision  broadly  and  squarely  upon  the  fact  that  the  only 
witness  who  sustains  the  defense  is  unworthy  of  belief,  and  that  the  par- 
ties whom  he  implicates  deny  the  accusation,  tell  consistent  stories  of 
the  transaction,  do  not  differ  from  each  other  even  in  unimportant  par- 
ticulars, and  their  veracity,  integrity,  and  honor  are  put  beyond  and 
above  all  question. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  decree  ren- 
dered by  our  predecessors  and  the  verdict  of  the  jury  in  the  lower  court 
are  set  aside,  and  the  judgment  of  that  court  is  avoided  and  reversed, 
and  it  is  now  ordered,  adjudged,  and  decreed  that  the  plaintiff  have  and 
recover  of  the  defendant  thirteen  thousand  six  hundred  dollars,  with  five 
per  cent  per  annum  interest  from  March  8, 1872,  and  three  dollars  costs 
of  protest,  and  costs  of  both  courts. 


Dissenting  Opinion. 

M.\RR,  J.  I  concur  in  the  opinion  and  conclusions  of  the  majority 
npon  the  questions  of  fact ;  and  I  tliink  the  obligation  of  the  Lottery 
Company  to  pay  the  prize  drawn  in  this  case  is  as  complete  as  it  can  be 
in  any  case. 

The  Legislature  has  seen  fit  to  incorporate  the  Lottery  Company,  and 
to  grant  it  the  monopoly  of  the  lottery  business  and  of  the  vending  of 
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lottery  tickets  in  the  State ;  but  I  do  not  understand  that  this  law  vests 
in  the  court  any  new  powers  or  imposes  on  them  any  new  duties. 

The  Code  of  1825,  article  2952.  declared  that  "  the  law  grants  no  action 
for  the  payment  of  what  has  been  won  at  gaming,  or  by  a  bet,  except  for 
games  tending  to  promote  skill  in  the  use  of  arras,  such  as  the  exer- 
cise of  the  gun,  foot,  horse,  and  chariot  racing."  And  it  keeps  this  spe- 
cies of-  gaming  witlun  bounds  by  empowering  the  judge  "  to  reject  the 
demand  when  the  sum  appears  to  him  excessive." 

Municipal  corporations  were  authorized  to  license  gambling-houses, 
and  the  act  of  1831,  which  was  intended  to  suppress  gaming-banks,  ex- 
pressly excepted  from  its  provisions  the  gaming-houses  licensed  in  the 
city  of  New  Orleans ;  but,  under  the  dominion  of  the  Code,  no  action 
could  be  maintained  for  the  recovery  of  money  lost  or  won  in  these  li- 
censed houses. 

The  act  of  1868,  by  which  this  Lottery  Company  was  incorporated,  does 
not  profess  to  repeal  article  2952  of  the  Civil  Code  ;  and  it  is  reproduced 
and  re-enacted  as  article  2983  in  the  Revised  Civil  Code,  adopted  March 
14, 1870. 

Both  these  statutes  are  in  force  ;  and  they  are  not  in  conflict  The 
Lottery  Company  may  pursue  its  business,  and  the  law  protects  it  in  the 
enjoyment  of  its  exclusive  right  by  severe  penalties  which  effectually 
prevent  competition.  Those  who  choose  may  buy  tickets,  and  the 
Lottery  Company  may  pay  to  winners  the  prizes  drawn.  But  the  Re- 
vised Civil  Code,  later  in  date  than  the  Lotteiy  Act,  still  declares  that 
"  the  law  grants  no  action  for  the  payment  of  what  has  been  won  at 
gaming  or  by  a  bet ;"  and  the  courts,  in  my  opinion,  are  bound  to  ob- 
serve and  to  enforce  this  law.  Those  who  choose  may  take  their  chances 
at  this  business.  The  law  does  not  forbid  it;  but  the  law  does  forbid  the 
judicial  tribunals  to  enforce  payment  of  what  is  won  at  "  gaming  or  by 
a  bet,"  and  these  terms  in  my  opinion  include  the  Lottery. 

The  record  in  this  case  vindicates  fully  the  .wisdom  of  the  Code  in  re- 
fusing to  grant  an  action  in  such  cases  ;  and  the  parties  should  be  left 
to  settle  their  disputes  and  controversies  touching  the  fairness  of  their 
play,  and  all  kindred  questions,  without  the  intervention  of  the  courts. 

In  my  opinion  the  judgment  should  be  for  the  defendant,  upon  the 
single  ground  that  the  obligation  to  pay  is  one  for  which  the  law  grants 
no  action. 
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No.  6621.  »  8W 

I  4fl    107 

Statk  ex  rkl.  Adrien  Bonnet  vs.  the  Judge  ad  hoc  op  the  Second 

District  Court,  Parish  of  Orleans. 

A  third  person,  not  party  to  a  suit,  may  appeal  from  the  judgment  rendered  in  it, 
provided  he  proves,  or  it  appears  from  the  record,  that  he  has  a  pecuniary  inter- 
est in  the  suit,  and  is  a£:firrieved  by  the  judj?ment. 

iPPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tully,  J., 
ad  hoc, 

Louque  &  Fernandez,  for  relator. 

The  judge  ad  hoc  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  has  applied  for  a  mandamus  directed  to 
the  judge  ad  hoc  of  the  Second  District  Court  for  the  purpose  of  com- 
pelling him  to  grant  an  appeal  to  this  court  from  a  judgment  in  favor  ot 
the  plaintiff  in  the  suit  of  J.  L.  Tissot  vs.  the  succession  of  Francois  La- 
croix. 

Eelator  was  not  a  party  to  that  suit,  and  his  present  demand  is  based 
up^n  his  allied  right  as  purchaser  of  the  interest  of  Edgard  Lacroix  in 
the  succession  of  Fran§ois,  of  whom  Edgard  is  a  forced  heir. 

The  judge  ad  hoc  denied  the  appeal  upon  several  grounds,  which  are 
repeated  in  his  answer  to  the  rule  to  show  cause  why  the  peremptory 
writ  should  not  issue.  These  are  founded  upon  tilleged  defects  in  the 
title  of  the  relator  to  the  rights  of  heirship  of  Edgard  Lacroix,  arising 
from  informalities  in  the  proceedings  under  and  by  virtue  of  which  the 
acquisition  took  place,  and  from  non-compliance  with  essential  pre- 
requisites to  the  execution  of  a  valid  title. 

One  of  these  is,  that  the  succession  was  represented  in  the  suit  by  its 
administrator,  who  appeared  by  counsel,  and  the  relator  did  not  appear 
therein,  nor  did  tho  heir,  whose  interests  he  now  claims  to  own,  and, 
being  no  party  to  that  suit,  that  he  had  not  the  right ^of  appeal. 

The  Code  of  Practice  accords  the  right  of  appeal  not  only  to  those 
who  were  parties  to  the  cause  in  which  a  judgment  has  been  rendered, 
but  also  to  third  persons  not  parties  to  such  suit,  when  such  third  per- 
sons allege  that  they  have  been  aggrieved  by  the  judgment.  Article  571. 
This  allegation  was  made  by  the  relator,  and  if  he  were  the  transferee 
of  the  interest  of  the  heir  in  the  succession,  he  could  exercise  the  same 
right  that  the  heir  could,  and,  we  are  not  prepared  to  say  tho  heir  could 
not  appeal  But  to  entitle  a  third  person  to  appeal  from  a  judgment  be- 
tween others  he  must  show  that  he  has  a  pecuniary  interest  and  has  been 
aggrieved,  and  where  his  interest  is  not  apparent  on  the  record,  he  will 
be  required  to  show  it    Succession  of  Henderson,  2  Rob.  391. 

When  the  motion  for  an  appeal  was  made  by  the  relator  in  the  lower 
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court,  the  parties  to  the  suit  denied  that  he  had  any  interest,  and  upon 
the  issue  thus  made  much  testimony  was  received,  and  the  judge  denied 
the  appeal  because  that  evidence  showed  that  the  succession  of  Frangois 
Lacroix  is  insolvent,  and,  further,  because  the  relator's  bid  for  the  inter- 
est of  Edgard  Lacroix  was  3667,  which  he  did  not  pay  in  cash,  but  only 
a  small  portion  thereof,  to  satisfy  costs,  retaining  the  residue  and  apply- 
ing it  to  the  partial  satisfaction  of  his  judgment;  and,  yet  further,  because 
the  certificate  of  mortgages  against  Edgard  Lacroix  exhibited  more  tlian 
fifty  thousand  d<.^llars  of  mortgages  antecedent  to  the  judgment  of  re- 
lator. 

The  evidence  sustains  these  objections  of  the  judge  and  justifies  his 
refusal  of.  the  appeal. 

The  succession  of  Francois  Lacroix  being  insolvent,  the  heir  had 
no  interest  in  it,  and  the  i>urchaser  of  Edgard's  heirship  must  have  bid  a 
sum  which  would  cover  the  mortgages  antecedent  to  his  own,  and  have 
paid  his  bid.  He  did  not  comply  with  the  terms  of  the  sale,  and  acquired 
no  title.  His  motion  for  an  appeal  v.-as,  therefore,  properly  refused,  and 
his  apphcation  for  the  writ  of  mandamus  is  rejected  at  his  costs. 


No.  6628. 

Frank  Mayeur  vs.  B.  Blooziifield  &  Co. 

Wiion  th?  exp  >i>ll(>]i  lih^d  by  a  <iefondant.  is  in  substance  an  answer,  and  is  referred 
by  til »  oiHiri  to  t!j"  id  -rlts.  the  case  is  fairly  at  isr:ue,  and  may  be  tried  aud  adju- 
dliMt'^d,  without  any  furthor  answer. 

A  PPEAL  fr.jin  the  Pifth  District  Court,  parish  of  Orleans.    Cidhm, 

Hornor  &  IJmrd'x-t  and  F.  W.  Baler,  for  plaintiff  and  appellee. 

A.  d'  ir.  VourliUu^,  for  defendants. 

The  (^pinion  of  tlie  court  was  delivered  V^y 

Manning,  C.  J.  The  defendants  filed  a  plea  of  prematurity  to  the  suit 
of  plaintiff  against  them  on  a  promissory  note,  which  had  matured  on 
the  eleventh  of  Janutuy,  1877.    The  suit  was  filed  on  the  sixteenth  of 

that  month. 

The  ground  of  tlie  plea  is  that  the  note  was  "for  binding  Eind  ruling 
done  by  plaintiff  for  defendants,  who  were  under  contract  with  the  State; 
and  that  it  was  agr(*od  that  plaintiff  would  wait  for  his  payment  until 
defendants  collected  the  amount  in  question  from  the  State;  that  de- 
fendants have  nnsuecessEully  applied  for  such  payment,  aud  will  comply 
with  their  contract  with  plaintiff  as  soon  as  the  State  shall  have  satisfied 
defendants'  claim." 
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This  exception  was  referred  to  the  merits  and  notice  given  to  the  de- 
fendants' counsel,  who  declined  to  participate  in  the  trial.  The  note 
and  protest  were  offered  in  evidence  by  the  plaintiff,  and  he  had  judg- 
ment 

The  defendants'  counsel  insist  that  the  case  should  be  remanded  for  a 
trial  of  their  exception.  They  have  had  an  opportunity  to  try  it,  and 
declined  to  do  it  The  reason  assigned  for  their  refusal  is  that  there 
was  no  answer  Hied,  no  issue  joined.  The  exception  was  in  effect  and 
substance  an  answer,  and  the  lower  court  so  treated  it  There  could 
not  have  been  a  more  direct  joinder  of  issue  by  any  form  of  pleading. 

The  plaintiff  has  prayed  damages  for  a  frivolous  appeal.  His  judg- 
ment was  signed  on  the  ninth  of  last  month,  and  there  has  not  been  any 
unnecessary  delay,  and,  though  the  defendants  were  in  error  in  the  mat- 
ter of  law,  we  are  not  prepared  to  say  their  appeal  was  frivolous  in  their 
own  estimation! 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  aflflrmei  with  costs. 


39    390! 

No.  6656.  48  140 

State  ex  rel.  Allen  Jumel,  AunrroR,  etc.,  vs.  George  B.  Johnson. 

The  jud^e  of  a  Btate  court  has  jurisdiction  to  determine  whether  the  party  applyinf? 
to  remove  a  suit  pending  before  him,  to  a  circuit  court  of  the  United  States,  is 
one  who  is,  under  the  act'of  Conj?ros8,  entitled  to  remove  the  suit. 

The  title  to  an  office  can  not  bo  put  at  issue  in  a  mandamus  proceedinsr. 

A  mandamus  suit  in  a  State  court  is  not  removable  to  a  Federal  court  on  a  plea,  or 
alles:ation,  which  raises  the  issue  of  title  to  an  office. 

The  right  of  removing  a  suit  from  a  State,  to  a  Federal  court,  is  a  matter  reviewa- 
ble by  the  Supremo  Court  of  the  United  States,  under  a  writ  of  error  to  this  court. 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States  to  this  court,  operat- 
ing as  a  supersedeas,  divests  this  court  of  all  further  jurisdiction  of  the  case. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston , 
J. 

H,  2f,  Ogden,  Attorney  General,  for  relator  and  appellee. 

John  Bay  and  Hugh  J,  Campbell,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Allen  Jumel,  the  Auditor  of  Public  Accounts  of  this 
State,  alleges  that  George  B.  Johnson  refuses  to  deliver  to  him  the  keys, 
archives,  books,  public  records,  and  papers 'belonging  to  that  offlce,  and 
prayed  and  obtained  a  mandamus  to  compel  their  deUvery,  which  was 
i38ued  in  the  alternative  form  on  the  twenty-seventh  day  of  April  of  the 
present  year. 

Before  tiling  any  answer,  the  respondent  presented  a  petition  for  the 
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removal  of  the  cause  from  the  Fourth  District  CJourt  of  this  city  to  the 
Circuit  Court  of  the  United  States,  and  tendered  a  bond  in  accordance 
with  the  act  of  Congress  of  March  3, 1875.  The  judge  refused  permiB- 
sion  to  file  the  petition  and  bond,  and  a  bill  was  reserved  to  his  ruling. 

The  respondent's  counsel  argue  before  us  that  the  reception  of  the  pe- 
tition for  removal  and  accompanying  bond  was  not  optional  with  the 
judge  to  whom  it  was  presented,  nor  was  he  at  liberty  to  consider 
whether  the  allegations  of  the  petition  justified  the  transfer  of  the  cause, 
but  that  the  reception  and  filing  of  the  petition  was  a  matter  of  right  of 
the  respondent,  and  the  transfer  was  compulsory  as  soon  as  it  was  filed 
The  position  is  broadly  stated  in  their  brief,  that  such  filing  ipso  facto 
transfers  the  cause  to  the  United  States  court,  and  that  court  alone  can 
consider  and  determine  whether  the  petition  and  bond  are  sufficient  to 
authorize  the  transfer.  The  authority  of  Dillon  is  quoted  as  sustaining 
this  position. 

We  can  not  approve  it.  The  language  of  the  act  of  Congress  does  not 
support  it  That  enactment  is  as  follows:  "  That  whenever  either  party 
*  *  entitled  to  remove  any  suit  *  *  shall  wish  to  remove  such  suit 
from  a  State  court  to  the  Circuit  Court  of  the  United  States  *  *  he 
may  file  a  petition  in  such  suit  in  such  State  court  *  *  and  shall 
make  and  file  therewith  a  bond  *  *  and  it  shall  then  bo  the  duty  of 
the  State  court  to  accept  such  petition  and  bond  and  proceed  no  further 
in  said  suit." 

The  duty  of  the  State  court  is  to  accept  the  petition  and  bond,  and  to 
proceed  no  further  in  the  suit,  whenever  a  party  thereto,  who  is  entitled 
to  remove  it,  shall  present  them.  But  what  is  the  court  to  do  when  the 
petition  and  bond  are  presented  by  a  party  who  is  not  entitled  to  remove 
the  suit  ?  And  how  shall  the  court  discover  whether  its  duty  is  to  accept 
or  reject  the  petition,  to  proceed  with  the  cause  or  to  stay  proceedings, 
until  it  has  ascertained  whether  the  party  presenting  the  petition  and 
demanding  the  transfer  is  or  is  not  entitled  to  remove  it?  The  order  of 
transfer  presupposes  an  inquiry  into  and  judicial  determination  upon 
the  right  of  the  party  to  remove  the  cause,  and  until  that  inquiry  is 
made  the  State  court  can  not  know  whether  the  applicant  for  the  trans- 
fer is  entitled  tp  it,  and  until  the  court  does  know  that  fact  it  should  not 
judicially  determine  that  the  transfer  shall  be  made. 

Upon  the  refusal  of  the  court  to  permit  the  petition  for  transfer  and 
bond  to  be  filed,  the  respondent  answered,  setting  up  title  to  the  office  of 
Auditor,  and  averring  that  he  was  elected  to  that  office  on  the  seventh  of 
last  November,  and  was  so  declared  by  the  returning  officers,  and  was 
commissioned  by  the  Governor,  and  has  qualified,  and  has  "acted  as 
Auditor  until  about  the  twenty-fifth  of  April  of  the  present  year,  when 
his  office  was  taken  forcible  possession  of  by  persons  acting  under  the 
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authority  of  Francis  T.  Nicholls,  Governor  of  the  State  of  Louisiana, 
without  any  legal  or  rightful  authority,  by  which  unlawful  acts  he  has 
been  prevented  from  discharging  the  duties  of  his  office."  He  specific- 
ally  denies  that  the  relator  is  the  legal  and  rightful  Auditor,  and  prays 
that  the  writ  of  mandamus  be  refused,  and  the  suit  be  dismissed. 

This  presents  distinctly  the  issue  of  the  rightful  title  to  an  office,  an 
issue  which  can  not  be  tried  in  this  form  of  proceeding.  A  mandamus 
will  not  issue  to  test  the  right  to  an  office.  That  doctrine  is  coeval  with 
the  origin  of  the  writ,  and  has  often  been  applied  by  this  court.  State 
ex  reL  Yienne  vs.  Hyams,  12  An.  719;  State  ex  reL  Sternberg  vs.  Lagarde, 
21  An.  18;  Hero's  case,  idem  336.  In  Stembei^s  case,  where  he  alleged 
title  to  the  office  of  sherifT  and  applied  for  the  writ  to  compel  his  prede* 
cesser  to  deliver  to  him  the  room,  keys,  papers,  records,  etc.,  belonging 
to  it,  our  immediate  predecesors  held  that  it  was  not  the  office  was  in 
dispute,  the  right  to  which  could  not  be  inquired  into  under  an  applica- 
tion for  a  mandamus,  but  it  was  the  room,  books,  papers,  etc.,  belonging 
to  that  office,  and  the  court  made  the  writ  peremptory.  And  this  ruling 
is  founded  upon  the  express  provision  of  our  Code  which  permits  a  man- 
damus to  issue  to  a  public  officer  to  compel  him  to  deliver  to  his  suc- 
cessor the  papers  and  other  effects  belonging  to  his  office.  Code  of 
Practice,  art  833. 

When  the  respondent,  in  his  answer  to  the  rule,  presents  an  issue  that 
is  foreign  to  the  use  for  which  the  writ  may  be  invoked,  he  can  no  more 
be  heard  than  a  relator  who  shall  seek  to  test  the  title  to  an  office  under 
the  guise  of  a  proceeding,  the  ostensible  object  of  which  is  to  obtain 
possession  of  the  books  and  insignia  of  the  office.  Such  is  the  dictum 
of  a  recognized  authority  on  the  subject:  ''But,  if  it  be  apparent  to  the 
court  that  instead  of  a  proceeding  whose  object  is  only  to  get  possession 
of  the  books  and  insignia  of  the  office,  the  writ  is  invoked  in  reality  to 
test  the  title  to  the  office,  and  that  the  question  of  title  is  the  real  point 
in  issue,  it  will  refuse  to  lend  its  aid  by  mandamus."  High's  Extraor- 
dinary Legal  Bemedies,  sec.  77.  It  is  manifest  then  that  the  respondent 
can  not  put  at  issue  the  title  of  the  relator  to  the  office  of  Auditor  in 
this  proceeding. 

We  have  postponed  the  consideration  of  the  respondent's  right  to 
transfer  the  cause  to  the  United  States  Court  until  now,  because  it  was 
necessary  first  to  determine  what  was  the  nature  of  the  present  proceed- 
ing, and  to  define  the  limits  within  which  it  could  be  used  by  either  of 
the  parties. 

The  right  of  transfer  is  founded  upon  the  act  of  Congress  wliich  pro- 
vides for  the  enforcement  of  the  right  of  suffrage  of  colored  persons, 
wherein  it  is  enacted  that  "  whenever  any  person  shall  be  defeated  or 
deprived  of  his  election  to  any  office    *    *    *    by  reason  of  the  denial 
26 
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to  any  citizen,  who  shall  offer  to  vote,  on  account  of  race,  color,  or  pre- 
vious condition  of  senitude,  *  *  *  such  person  may  bring  any  ap- 
propriate suit  or  proceeding  to  recover  possession  of  such  oflice/*  and 
upon  the  other  statutes  which  specify  the  classes  of  cases  that  are  re- 
movable. A  basis  is  laid  for  the  application,  by  averments  in  the  petition 
for  removal  that  at  least  ten  thousand  colored  citizens  who  offered  to 
vote  at  the  election  of  seventh  November,  1876,  were  denied  the  right 
to  vote  on  account  of  their  color  and  previous  condition  of  servitude, 
and  that  by  reason  of  such  denial,  the  respondent  is  deprived  of  his 
office. 

The  issue  thus  attempted  to  be  raised  in  this  petition  for  removal  is 
identical  with  that  presented  by  the  answer,  viz.:  the  title  to  the  office  of 
Auditor,  and  we  have  seen  that  under  no  circumstances  can  the  title  to  an 
office  be  inquired  into  by  a  mandamus.  Since  then  the  right  to  remove 
the  cause  is  claimed  because  o)  the  assumption  that  the  proceeding  has 
a  quality  which  it  has  not,  it  follows  that  the  refusal  to  remove  waa 
proper. 

We  shall  make  the  writ  peremptory,  and  in  doing  so  it  is  obvious  that 
we  recognize  the  relator  as  the  Auditor  of  Public  Accounts  of  this  State. 
There  are  persons  and  facts  of  which  a  court  takes  judicial  cognizance. 
This  court  takes  cognizance  of  the  fact  that  Francis  T.  Nicholls  is  the 
Chief  Executive  of  this  State,  and  regards  his  commission  as  furnishing 
a, prima  facie  title  to  an  office.  We  take  judicial  cognizance  of  the  per- 
sons who  hold  the  principal  offices  of  State — of  the  Attorney  General 
who  represents  the  State  in  this  proceeding — of  the  relator,  as  the  Au- 
ditor. Government  could  not  exist,  under  our  form,  without  thus  taking 
certain  things  for  granted.  Government  must  have  a  beginning,  and  it 
is  an  elementary  and  a  necessary  principle,  that  the  courts,  constituted 
by  and  organized  under  a  government,  must  recognize  the  authority 
under  which  they  act. 

But  this  does  not  prevent  the  respondent  from  Inquiring  into  the  right- 
fulness of  the  relator's  title  to  his  office  in  that  form  of  procedure  which 
the  law  has  designated  for  that  purpose.  There  is  a  mode  provided  by 
law,  and  indicated  as  the  special  machinery  to  be  used  by  one  who  com- 
plains that  another  has  intruded  into  his  office.  Such  inquiry  can  not  be 
provoked  by  a  respondent  in  an  answer  to  a  rule  why  a  mandamus 
should  not  issue,  nor  could  the  relator  have  demanded  an  adjudication 
of  his  own  title  by  invoking  the  writ  for  that  purpose. 

Let  the  peremptory  writ  issue,  commanding  the  respondent  to  deliver 
to  the  relator  the  keys,  archives,  books,  records,  and  papers  belonging 
to  the  office  of  Auditor  of  Public  Accounts  of  the  State,  and  it  is  further 
ordered  and  decreed  that  the  relator  have  and  recover  of  the  respondent 
the  costs  of  both  courts. 
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On  the  Bule  to  execute  Judgment. 

Spencer,  J.  A  writ  of  error  having  been  granted,  with  supersedeas, 
Irom  the  decree  in  Jumel  vs.  Johnson,  this  court  is  divested  of  all  juris- 
diction and  control  of  the  case,  or  of  any  part  thereof.  That  writ  ema- 
nating from  the  Supreme  Court  of  the  United  States,  directs  this  court 
to  send  up  the  record,  and  forbids,  in  effect,  the  execution  of  our  decree. 
yfe  are  bound  to  respect  and  obey  this  mandate. 

Ttie  defendant  has  clearly  the  right  ,to  have  the  question  of  removal 
passed  upon  by  the  Supreme  Court  of  the  United  States,  as  it  is  a  right 
claimed  under  an  act  of  Congress,  and  denied  to  him. 

If  he  had  the  right  to  remove,  any  further  proceeding  in  the  court  be- 
low or  in  this  court,  after  his  application  to  remove  was  duly  made,  is 
coram  nonjudice,  and  null  and.  void. 

This  fact  shows  that  the  question  to  be  decided  by  the  Supreme  Fed- 
eral Court  underlies  every  part  of  this  cause,  for  if  there  was  error  in  re- 
fusing the  removal,  Viere  is  no  decree  of  this  court  or  of  the  court  below 
to  be  executed. 

The  motion  and  rule  is  discharged  and  denied. 


Concurring  Opinions. 

Marr,  J.  By  timely  application  in  the  court  below,  the  respondent 
sought  to  have  this  cause  removed  into  the  Circuit  Court  of  the  United 
States  under  the  act  of  Congress  approved  third  of  March,  1875. 

The  case,  in  my  opinion,  was  one  of  which  the  circuit  court  could  not 
have  taken  jurisdiction,  either  by  original  process  or  by  removal,  and  I 
concurred  in  the  decree  of  this  court  affirming  the  judgment  of  the  court 
below  refusing  to  allow  the  removal. 

The  respondent  applied  for  and  obtained  a  writ  of  error,  to  have  the 
decree  of  this  court  reviewed  by  the  Supreme  Court  of  the  United  States, 
and  he  gave  bond,  which  was  satisfactory  to  and  was  approved  by  the 
Chief  Justice  of  this  court,  to  operate  as  a  supersedeas. 

The  Attorney  General  now  moves  to  have  the  decree  of  this  court  sent 
down  to  the  district  court  in  which  the  proceeding  originated  to  be  exe- 
-cuted.    In  my  opinion,  this  can  not  be  done. 

With  a  perfect  conviction  that  there  is  no  error  in  the  decree  of  this 
court  affirming  the  judgment  of  the  court  below,  it  is  obvious  that  this 
is  the  precise  question  to  be  determined  by  the  court  having  supervisors- 
jurisdiction,  the  Supreme  Court  of  the  United  States,  and,  from  the  mo- 
■ment  the  writ  of  error  was  allowed  and  the  bond  approved,  this  court 
<»ased  to  have  jurisdiction  of  the  cause  for  any  purpose  whatsoever. 

There  is,  in  my  opinion,  but  one  Eederal  question  involved  in  this  case, 
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but  one  question  which  the  Supreme  Court  of  the  United  States  can  take 
cognizance  of,  and  with  respect  to  which  this  court  is  subordinate  to  the 
Supreme  C!ourt  of  the  United  States,  and  that  is,  whether  the  respondent 
was  entitled  to  have  the  cause  removed  from  the  State  court  into  the  cir- 
cuit court.  This  question  depends  purely  and  exclusively  upon  the  laws 
of  the  United  States.  The  respondent  claimed  a  right  under  the  laws  of 
the  United  States,  the  right  to  have  the  cause  removed  into  the  circuit 
court;  and  he  claimed  exemption  under  the  laws  of  the  United  States 
from  the  jurisdiction  of  the  State  court  This  court,  the  tribunal  of  last 
resort  under  the  laws  and  constitution  of  the  State  of  Louisiana,  decided 
that  he  was  not  entitled  to  the  right  and  exemption  asserted  and  relied 
upon  by  him.  If  this  decision  is  not  subject  to  revision  by  the  Supreme 
Ck>urt  of  the  United  States,  it  is  not  possible  to  imagine  what  decision  of 
a  State  court  of  last  resort  would  be  subject  to  appeal  or  writ  of  error. 

So  far  as  the  right  to  the  benefit  of  the  writ  of  error  is  concerned,  it  is 
not  a  question  as  to  whether  the  State  court  decided  correctly;  the  whole 
Inquiry  is  limited  and  within  a  very  narrow  compass:  Did  the  court  pass 
upon  and  determine  a  question  arising  under  the  laws  and  constitution 
of  the  United  States  ?  Did  the  party  demanding  the  writ  of  error  daim 
a  right  or  exemption  under  the  laws  and  constitution  of  the  United 
States;  and  was  the  decision  against  the  right  or  exemption  thus  asserted 
and  claimed  ? 

It  is  the  law  of  the  United  States  alone  which  gives  the  right  of  re- 
moval; it  is  the  law  of  the  United  States  alone  which  exempts  the  party 
who  claims  the  right  of  removal  from  the  authority  and  jurisdiction  of 
the  State  court,  and  In  order  to  determine  whether  the*  State  court  had 
jurisdiction  it  was  necessary  to  decide  whether  the  asserted  right  of  re- 
moval, the  exemption  claimed,  actually  existed  in  the  given  case  under 
the  laws  and  constitution  of  the  United  States,  and  the  State  court  of 
last  resort  having  decided  that  the  right  and  exemption  did  not  exist, 
there  is  no  remedy  or  relief  for  respondent  except  by  resort  to  the  Su- 
preme Court  of  the  United  States,  properly  vested  with  jurisdiction  in 
all  such  cases. 

This  court  may  have  decided  correctly;  if  so,  the  decree  will  be  afiOirmed 
by  the  Supreme  Court  of  the  United  States.  This  court  may  have  erred; 
if  so,  the  court  below  was  without  Jurisdiction,  this  court  was  without 
jurisdiction,  and  the  whole  proceeding  was  coram  non  judice,  and  abso- 
lutely void.  And  yet  this  error  can  be  corrected  only  by  the  Supreme 
Court  of  the  United  States. 

Conceding  that  is  a  proper  case  for  writ  of  error,  it  is  urged  that  the 
judgment  may  be  executed  provisionally,  and  that  the  public  interest  de- 
mands that  it  shall  be  executed  provisionally.  But  this  proposition  is^ 
not  tenable.     The  writ  of  error  does  not  necessarily  operate  as  a  super- 
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^edeas,  but  if  it  is  taken,  and  sufficient  bonds  given  within  the  time  lim- 
ited by  the  laws  of  the  United  States,  the  supersedeas  is  a  mere  matter 
of  couFBe,  a  necessary  legal  consequence. 

When  the  respondent  had  obtained  an  order  of  appeal  to  this  court, 
and  had  given  the  requisite  bond,  the  court  below  was  divested  of  juris- 
diction, and  this  court  would  have  interfered,  by  prohibition,  if  necessar}% 
to  prevent  any  attempt  to  execute  the  judgment  appealed  from  until  the 
matter  could  be  heard  and  determined  in  this  court  Why  ?  Because  it 
was  the  right  of  the  respondent  to  appeal;  it  was  his  right  to  make  that 
appeal  suspensive;  and  the  appellate  court  was  bound  to  protect  him  in 
the  enjoyment  and  exercise  of  that  right.  By  what  process  of  reasoning 
can  it  be  shown  that  the  appeal  which  vested  jurisdiction  in  this  court 
necessarily  suspended  the  execution  of  the  judgment,  if  the  writ  of  error 
which  vests  jurisdiction  in  the  Supreme  Court  of  the  United  States, 
leaves  this  court  free  to  order  the  execution  of  its  d^cree? 

Appeals  and  writs  of  error  are  very  frequently  frivolous;  they  are  often 
taken  merely  for  the  purpose  of  delay,  without  a  hope  of  ultimate  suc- 
cess. Oreat  inconvenience,  loss,  and  injury  may  be  occasioned  to  indi- 
viduals and  to  the  public  by  improper  resort  to  appellate  tribunals,  but 
if  the  party  cast  in  a  suit  chooses  to  invoke  the  aid  of  an  appellate  court 
having  jurisdiction,  his  right  to  do  so  can  not  be  denied  and  should  not 
be  abridged,  and  it  is  better  for  individuals,  better  for  the  public,  to  suf- 
fer the  inconvenience  of  delay  and  temporary  suspension  hi  the  enforce- 
ment of  a  right  than  to  incur  the  risk  of  depriving  one  of  the  right  to 
have  his  complaint  heard  and  determined  in  the  highest  judicial  tribunal 
having  jurisdiction. 

There  may  be  some  question  as  to  whether  this  is  ''  a  suit  at  law  or 
in  equity,"  within  the  meaning  of  the  net  of  Congress.  In  my  opinion  it 
is  a  suit  at  law.  But  if  I  had  any  doubt  on  that  point,  I  should  give  the 
respondent  the  benefit  of  that  doubt,  and  I  would  prefer,  in  any  case,  to 
err  in  favor  of  the  right  of  appeal  rather  than  risk  doing  the  wrong  of 
refusing  that  right  improperly. 

I  concur  in  the  opinion  and  conclusions  of  Justice  Spencer  that  the 
rule  should  be  discharged. 


Egan.  J.  The  writ  of  error  having  been  granted,  and  a  sufficient  bond 
giren  to  operate  a  supersedeas  under  the  act  of  Congress,  I  am  unwill- 
ing, in  this  case,  to  disregard  it  by  making  the  rule  absolute.  The  con- 
siderations of  public  policy  and  State  necessity  which  may  operate  in 
such  cases  to  prevent  interference  through  the  Federal  courts  with  the 
operations  of  any  department  of  a  State  government  are  certainly  very 
grave  and  entitled  to  due  weight,  but  shooild  probably  be  taken  into  ac- 
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count  before  granting  the  writ  of  error,  a  matter  with  which  this  court,, 
as  such,  has  nothing  to  do.  In  case  of  doubt,  I  should  always  incline  to 
give  every  litigant  the  benefit  of  every  legal  remedy.  I  think,  however, 
that  the  tendency  to  trench  upon  the  jurisdiction  of  the  State  courts  lat- 
terly displayed,  and  to  transfer  causes  with  too  much  facility,  should  not 
be  encouraged  by  us.  That  it  has  not  been  in  the  present  case  is  mani- 
fest from  our  decree  making  the  mandamus  peremptory.  Neither  am  I 
prepared  to  say  that  m  a  case  which  in  itself  involves  no  Federal  question 
any  party  may,  by  mere  frivolous  application  for  removal  from  a  State 
court  to  a  Federal  court,  entitle  himself,  as  a  matter  of  right,  to  a  writ 
of  error  for  that  reason.  By  reason,  however,  of  the  present  attitude  of 
this  case,  and  of  the  ci]:cumstances  attending  it,  I  concur  in  the  discharge 
of  the  present  rule.  ;  .  .    . 


No.  6624. 
Succession  of  Hugh  McCloskey.     Hugh  MoCloskey  vs.  J.  D.  Martin 

AND  BiCHABD  McClOSKEY,   ExECUTORS. 

A  le^ratee  who  has  accepted,  and  entered  on  the  enjoyment  of  his  legacy,  can  not 
afterward  demand  that  the  terms  and  conditions  of  the  lej^acy  shall  be  changed. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Timd, 
J. 

T,  W,  Collens  and  James  Timony,  for  plaintilT  and  appellant. 

E.  Bemxudez  and  T.  Gilmore  &  Sons,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Hugh  McCloskey,  an  uncle  of  plaintiff,  died  in  this  city, 
leaving  a  last  will  containing  several  legacies,  one  of  which  to  his 
nephews,  Hugh,  the  plaintiff,  and  George,  his  brother.  The  legacy  to 
his  nephews  was,  partly,  "  the  right  to  rent  at  five  hundred  doUars  per 
month  some  property  belonging  to  him,  the  testator." 

The  will  does  not  fix  the  time  during  which  that  right  may  be  en- 
joyed. 

On  the  twenty-second  of  December,  1873,  Hugh  McCloskey  applied  to 
the  Second  District  Court  for  the  purpose  of  having  said  disposition 
carried  into  effect.  His  application  was  granted,  and  the  executors  of 
the  last  will  of  his  uncle  ordered  to  lease  him  the  property  for  the  space 
of  four  years. 

On  the  twenty-seventh  of  January,  1874,  in  accordance  with  the  dis- 
position of  the  will  and  the  judgment  of  the  court  on  his  own  applica- 
tion, the  executors  appeared  before  a  notary,  and  leased  unto  the  said 
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Hugh  McOoskey,  for  and  during  the  term  of  four  years,  a  house  and  its 
appartenances  (that  designated  in  the  will). 

This  lease  was  made  for  and  in  consideration  of  forty-eight  notes  of 
each  five  hundred  dollars,  subscribed  and  delivered  by  plaintiff  to  the 
executors. 

He  now  prays  that  said  lease  be  abrogated,  and  the  rent  of  the  house 
reduced  to  two  himdred  and  fifty  dollars  per  month,  until  a  change  in 
the  market  value  of  rent  may  warrant  an  increase  or  another  reduction 
thereon« 

The  district  judge  rejected  plaintiff's  demand,  and  we  are  asked  to 
reverse  his  decision,  to  annul  the  judgment  authorizing  the  executors  to 
rent  and  fixing  the  term  of  the  lease,  to  avoid  the  contract  of  the  twenty- 
seventh  of  January,  1874,  and  replace  it  by  another,  a  different  contract. 

Plaintiff  leases  his  demand  on  the  ground  that  he  signed  the  lease  and 
the  notes  in  error  of  his  rights  under  the  will;  that  his  imcle  intended  to 
confer  on  him  an  advantage,  a  benefit,  and  that  the  rent,  if  continued  at 
five  hundred  dollars,  would  be  a  burden. 

When  the  will  was  written,  when  it  was  probated,  when  the  legacy  was 
accepted,  that  legacy  was  an  advantage,  a  benefit  The  contract,  in- 
tended by  the  deceased  as  a  favor  to  his  nephew,  was,  at  the  request  of 
the  nephew^  passed  by  the  executors  of  the  last  will.  Can  it  be  canceled 
mthout  the  consent  of  the  legatees  and  creditors  of  the  deceased  ? 

It  is  not,  in  reality,  an  abrogation  or  dissolution  of  the  lease  that  plain- 
tiff vi  asking;  nor  is  it  a  reduction  of  the  price  first  agreed  upon,  for 
any  of  the  special  causes  fixed  by  our  l^^lation  and  jurisprudence. 
His  object  is  to  so  graduate  the  rent,  so -conform  it  to  the  value  of  rent 
and  property,  that  at  all  times  and  under  all  circumstances,  whatever 
may  be  the  changes  and  fiuctuations  in  the  value  of  rent  or  property, 
the  testamentary  disposition  in  his  favor  shall  remain  an  advantage,  a 
benefit,  and  shall  never  be  a  burden. 

Was  and  could  the  l^acy  have  been  accepted  or  rejected  condition- 
ally ?  It  neither  was  nor  could  have  been  so  accepted.  A  succession 
can  be  accepted  under  benefit  of  inventory,  but  when  finally  accepted  or 
renounced,  no  condition  can  be  attached  to  either  the  acceptance  or  re- 
nunciation. Our  Code  so  provides,  and  in  terms  as  clear  as  positive; 
otherwise  the  heir  or  legatee  would  invariably  accept  for  so  long  only 
as  the  succession  and  legacy  would  remain  an  advantage,  and  as  in- 
variably renounce,  until  so  long  only  as  the  succession  or  legacy  would 
be  a  burden.    That  is  not  the  law.    R  C.  C.  art.  1016. 

Can  the  heir  or  the  legatee  dispute  the  validity  or  reduce  the  effects  of 
his  unqualified  acceptance,  under  the  pretext  of  lesion  ?  He  can  not. 
Suppose  that  the  lease,  in  this  case,  instead  of  being  allowed  for  the 
space  of  four  years,  on  the  condition  fixed  by  the  testator,  had  been 
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allowed  for  ten  years,  acd  that,  during  nine  years  and  nine  months,  the 
lease  on  that  condition  would  have  proven  a  considerable  advantage  to 
the  legatee,  could  he  consistently  contest  the  payment  of  the  rent  due 
for  the  last  month  of  that  long  term  on  the  grotmd  now  uiiged  by  plain- 
tiff?   Certainly  not    R  C.  C.  art  1009. 

What  is  a  legacy  ?  An  offer  from  the  dead  to  the  l^^tee  to  take  what 
he  intended  to  giva  That  offer  the  legatee  can  refuse  or  accept  If  he 
accepts,  it  must  be  on  the  condition  fixed  by  the  deceased;  those  condi- 
tions, whatever  they  may  be,  he  can  not  change  before,  and  much  less 
after,  the  acceptance.  If  to-day  the  legatee  takes  a  horse  valued  by  the 
testator  at  five  hundred  dollars,  and  worth  that  amount,  and,  shortly 
after,  it  becomes  affected  with  the  glanders,  could  he  justly  daim  the 
five  hundred  dollars  on  the  groimd  that  the  testator  Intended  that  he 
should  have  and  preserve  the  equivalent  of  that  sum  ?  He  would  be 
told:  it  was  after  it  was  delivered  to  you,  after  it  had  become  yours,  that 
the  object  of  the  legacy  lost  its  value,  and  that  loss  you  alone  must  bear, 
as  you  alone,  and  not  the  heir,  would  benefit  by  an  increase  in  the  value 
of  said  object 

The  inference  is  indisputable,  the  testator  intended  to  confer  an  ad- 
vantage, and  not  to  impose  a  burden.  With  that  view  he  fixed  the  rate  of 
the  rent;  and,  as  to  that  clause,  his  last  will  was  carried  into  effect  What 
he  had  not  done  the  court  did;  with  the  consent  of  every  one  of  the  in- 
terested parties  the  court  fixed  the  term  of  the  lease,  and  plaintiff  has 
accepted,  taken,  and  enjoyed  at  the  rate  and  on  the  condition  fixed.  We 
can  neither  add  to  nor  change  the  condition  settled  by  the  will,  the  de- 
cree of  the  court,  and  the  contract  of  the  parties. 

There  is  no  error  in  the  judgment  of  the  lower  court. 

It  is  therefore  affirmed  with  costs. 
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No.  6645. 
Succession  of  Pauline  Menendez. 

Tho  judgment  of  a  court  removinf?  an  under-tutor  can  not  be  suspensivelu  appealed 
from.    Such  a  judflrnient  must  be  provisionally  executed. 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tlssoi, 

W,  E,  Murphy,  for  plaintiff  and  appellee. 

E.  Sabourin,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    I.  M.  Tupery,  the  grandfather  of  the  children  of  Pauline 
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Meaendez,  sues  for  the  removal  of  Fernandez  L  Garbajal,  as  under-tutor 
oi  said  children,  on  the  ground  that  he  is  aiding  their  tutor  in  an  attempt 
to  despoil  them.  There  was  Judgment  removing  said  under-tutor,  and 
appointing,  in  his  stead,  the  grandfather,  the  said  Tupery.  From  that 
judgment  Carlos  Menendez,  the  tutor,  and  the  dismissed  under-tutor 
have  prayed  for  and  obtained  a  suspensive  appeal 

In  the  lower  court,  a  motion  was  made  to  dismiss  this  appeal,  for  the 
reason  that,  under  the  law,  the  execution  of  such  a  judgment  as  that 
rendered  in  this  case  can  not  be  suspended  by  an  appeaL  That  motion 
is  niged  here,  and  it  must  prevail.  There  are  judgments  which  are  to  be 
proTisionaUy  executed,  notwithstanding  and  without  prejudice  to  the 
right  of  appeal.  Among  them  is  the  appointment,  and— -of  course— the 
removal  of  tutors  and  under-tutors.    C.  P.  580, 1059. 

Even  the  already  appointed  tutor,  who  has  excuses  to  offer  against 
his  appointment,  is  bound  to  provisionally  administer  as  such  during 
the  pendency  relative  to  the  validity  of  his  excuses.    R  C.  C.  300. 

Appellant  relies,  we  presume,  on  the  fact  that  the  Code  of  Practice 
does  not,  in  express  terms,  include  in  the  list  of  judgments  to  be  so  pro- 
visionally executed,  those  that  may  be  rendered  against  under-tutors. 
They  are,  undoubtedly,  of  that  class,  as  a  final  decision  hi  such  cases  may 
be  retarded  for  a  long  time,  and  occasions  might  arise  during  the  pend- 
ency of  the  litigation,  which  would  require  the  inteference  of  an  under- 
tutor. 

This  is  not  all :  were  a  dative  tutor  appointed  to  replace  an  excluded 
or  removed  natural  tutor,  the  decree  ordering  the  appointment  and  re- 
moval would  be  provisionally  executed  against  the  parent  The  under- 
tutor  can  not  justly  claim  a  privilege  denied  to  the  father:  the  causes  of 
incapacity,  exclusion,  and  removal,  with  but  two  exceptions,  which  apply 
to  the  tutor»  apply  likewise  to  the  under-tutor,  and  the  effects  of  a  de- 
cree pronouncing  the  removal  are  necessarily  the  same.    C.  C.  806. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  appeal  taken 
and  granted  in  this  controversy  is  maintained  as  exdusively  a  devolu- 
tive appeaL 
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No.  2847. 
John  Haeberle  vs.  John  L.  Bakbinqeb  et  al. 

A  suit  affafnst  a  ship,  or  other  vessel,  and  her  captain  and  owners,  without  namini? 

the  latter,  accompanied  by  a  provisional  seizure,  or  setiuestration  of  the  vessel. 

is  an  action  in  rein,  and  of  such  an  action,  the  State  courts  have  no  jurisdiction. 
Only  the  admiralty  courts  have  jurisdiction  of  suits  tn  rem  aeainst  vessels. 
In  SL  personal  suit  against  the  captain,  or  owners  of  a  vessel,  the  vessel  is  subject  to 

attachment,  or  any  other  conservatory  writ,  that  any  other  species  of  property  is. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J. 

Egan  &  Wkittemore,  for  plaintiff  and  appellant. 

Hufft  and  R,  King  Cutler^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  Barringer  brought  suit  in  a  justice's  court  of  the  parish  of 
Jefferson  against  the  "steamboat  Jatau,  captain,  and  owners,"  and 
caused  the  boat  to  be  provisionally  seized.  A  judgment  was  rendered 
in  favor  of  the  plaintiff,  from  which  the  owner  of  the  Jatau  took  an  ap- 
peal to  the  parish  court.  This  appeal  was  finally  dismissed  for  want  of 
prosecution,  and  execution  issued,  under  which  the  constable  sdzed  the 
Jatau.  Tills  seizure  seems  to  have  been  released,  and  Haeberle,  the 
owner  of  the  boat,  filed  his  petition  in  the  Second  Judicial  District  Court 
in  the  parish  of  Jefferson,  alleging  that  the  judgment  was  a  nullity;  that 
the  JieH  facias  was  also  a  nullity;  that  the  seizure  was  illegal;  that  Bar- 
ringer and  the  constable,  Joachim,  threatened  to  seize  the  boat  again 
on  her  return  to  port;  that  the  boat  was  worth  six  thousand  dollars; 
and  that  the  illegal  acts  of  Barringer  and  Joachim  had  caused  damages 
to  Haeberle  for  which  he  claimed  six  hundred  dollars.  He  also  prayed 
that  they  be  perpetually  enjoined  from  seizing  said  steamboat  or  any 
other  property  of  Haeberle  under  the  said  illegal  writ 

The  judgment  of  the  court  below  dissolved  the  injimction  with  fifty 
dollars  damages  and  dismissed  the  petition,  and  Haeberle  appealed 

We  consider  it  well  settled  that  a  steamboat  or  a  ship  can  not  be  pro- 
ceeded against  in  a  State  court  in  the  form  in  which  the  suit  was  brought 
and  prosecuted  in  the  justice's  court  A  creditor  having  a  claim  of  any 
nature  whatsoever  against  the  master  and  the  owners  of  a  ship  or  other 
vessel  may  bring  his  suit  in  personam  against  his  debtors;  and  he  may 
avail  himself  of  any  conservatory  process  allowed  by  the  laws  of  the 
State  to  secure  and  enforce  his  demand.  Where  the  defendants  are  non- 
residents, for  example,  the  creditor  may  obtain  a  writ  of  attachment 
and  may  cause  to  be  seized  any  property  whatsoever  belonging  to  his 
debtor,  whether  it  be  ship  or  other  vessel  or  some  other  thing  liable  to 
seizure.  So,  where  the  debt  is  one  which  creates  a  lien  and  privilege, 
the  creditor  may  cause  a  writ  of  provisional  seizure  or  of  sequestration 
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to  issue,  as  the  one  or  the  other  may  be  appropriate,  and  the  property 
on  which  he  claims  the  lien  or  privil^e  may  be  seized  under  such  writ, 
whether  it  be  ship  or  other  vessel  or  any  other  thing  whatsoever.  In 
all  such  cases  the  debtors  are  sued  by  name,  sued  in  person,  and  the 
writ  is  merely  auxiliary  to  hold  the  property  upon  which  the  lien  or 
privilege  exists  until  judgment  can  be  obtained  in  personam,  and  the 
lien  enforced  by  seizure  under  Jierl  facias. 

But  a  suit  against  '*  the  steamboat  Jatau,  captain,  and  owners  "  is  not 
a  suit  in  personam,  since  no  person  is  named  and  no  person  could  be 
condemned.  The  provisional  seizure  in  such  case  is  a  proceeding  in 
rem  against  the  property  seized,  which  our  law  does  not  permit  except 
in  those  cases  in  which  the  thing  upon  which  the  lien  is  claimed  has 
either  been  lost  or  abandoned  by  the  owner,  or  the  owner  is  either  im- 
known  or  absent,  and  these  requisites  must  be  made  to  appear  by  proper 
affidavit 

The  creditor  may  sue  the  captain  and  the  owners  of  the  vessel,  and 
may  seize  the  vessel  provisionally,  but  he  must  name  and  cite  by  name 
the  persons  whom  he  charges  as  captain  and  owners,  otherwise  his  pro- 
ceeding is  in  rem  to  enforce  a  lien  and  privilege  on  the  vessel. 

The  jurisprudence  of  the  Supreme  Court  of  the  United  States  and  of 
this  State  has  settled  conclusively  that  such  proceedings  in  rem  against 
a  ship  or  vessel  can  not  be  had  in  a  State  court,  and  that  it  is  only  in  the 
admiralty  that  liens  and  privileges  on  ships  and  vessels  can  be  enforced 
by  proceeding  in  rem  in  the  name  of  and  against  the  vessel  Itself.  See 
the  Moses  Taylor,  4  Wallace;  the  Hine,  4  Wallace;  the  Belfast,  7  Wal- 
lace; and  Brown  vs.  Matanzas,  19  An.  384. 

In  this  latter  case  the  suit  was  brought  against  the  "  steamship  Ma- 
tanzas, captain,  and  owners."  and  the  vessel  was  sequestered.  The  dis- 
tinction in  all  such  cases  is  this:  A  creditor  having  also  a  lien  and 
privilege  on  the  vessel  may  sue  his  debtor  in  any  State  court  having 
jurisdiction  of  the  person  and  the  amount,  and  he  may  attach  the  vessel 
or  seize  it  under  any  conservatory  process  allowed  by  the  local  law,  but 
if  he  wishes  to  proceed  against  the  vessel  by  name  and  to  seize  it  hi 
limine  he  must  sue  in  the  admiralty,  and  the  State  courts  are  without 
jurisdiction. 

This  is  not  a  suit  for  the  nullity  of  a  judgment.  The  plaintiff  alleges 
the  nullity  and  the  iUegal  seizure  and  the  threatened  seizure  of  his 
property  under  execution  issued  on  that  judgment  For  the  wrong 
thus  done  he  claims  six  hundred  dollars  damages,  and  he  also  prays  to 
be  protected  by  perpetual  injunction.  The  jurisdiction  of  the  district 
court  can  not  be  seriously  questioned.  The  boat  may  have  been  de- 
tained in  port  by  the  seizure,  may  have  lost  freight  and  passage  money 
which  would  have  otherwise  been  earned,  and  the  plaintilT  might  have 
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been  able  to  prove  the  full  amount  of  damages  sued  for.  At  any  rate, 
the  amount  sued  for  is  sufficient,  and  we  are  to  look  to  that  amount  to 
determine  the  Jurisdiction. 

The  judgment  of  the  justice's  court  was  void  for  want  of  jurisdiction, 
and  it  acquired  no  additional  force  or  ralldity  by  the  dismissal  of  the 
appeal  to  the  parish  court 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed;  that  the  injunction  as  prayed  for 
in  plaintiff's  petition  and  as  originally  granted  in  limine  be  reinstated 
and  be  made  perpetual;  and  that  the  appellees  pay  the  costs  in  both 
courts. 
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No.  6430. 
SuocEssioK  OF  0.  E.  Mabc. 

The  surviving  widow,  although  a  former  concubine,  and  only  married  a  few  days 
before  her  husbands's  death,  is  entitled  to  all  the  rifirhta  enjoyed  by  any  other 
widow,  under  the  homestead  law. 

The  widow's  claim  under  the  homestead  act  ranks  all  priyileges.  except  that  of  the 
vendor. 

If  the  proceeds  of  the  movables  and  unmort^asred  property  of  a  succession  do  not 
suffice  to  pay  off  its  privileged  debts,  those  debts  must  be  first  referred  for  pay- 
ment to  the  proceeds  of  its  property  incumbered  by  the  younoest  mortffa«re. 

The  vendor's  privilege  is  only  operative  as  to  third  persons,  from  the  moment  of  its 
registry. 

The  vendor's  privilege  will  not  take  rank  over  a  mortgage  recorded  before  its  own 
registry,  unless  its  own  registry  was  made  on  the  day  of  the  sale. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  ^I^S9oiy 
J. 

A,  J,  Villere  and  M.  B.  Dubuisson,  for  executor  and  appellee. 

J,  Meunier  and  Ed.  Bermudez,  for  opponents. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  sole  contest  in  this  case  is  between  the  creditore 
of  the  deceased,  each  of  whom  has  a  mortgage. 

Soye,  the  older  creditor,  obtained  executory  process,  under  which  the 
property  speciaUy  mortgaged  to  him  was  sold,  and  it  did  not  realize  suf- 
ficient to  pay  his  claim,  after  the  costs  of  his  process  and  the  taxes  were 
satisfied. 

Gayarre's  mortgage  was  on  another  property,  and  was  subsequent  in 
date  to  Soye's,  and  he  had  also  the  vendor's  privilege  upon  it,  retained 
in  the  same  act  which  recited  the  mortgage.  The  sale  of  that  piece  of 
property  was  likewise  insufficient  to  pay  the  costs,  taxes,  and  his  debt 
The  executrix  has  charged  the  general  and  special  privileges,  viz.:  the 
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funeral  chaiges,  and  those  of  the  last  illness,  and  of  law,  and  the  widow's 
portion  of  one  thousand  dollars,  to  the  fund  derived  from  the  sale  of  the 
two  mortgaged  properties  indifferently,  and  they  consume  the  whole  of 
both. 

Opponents  deny  that  the  widow  is  entitled  to  the  gratuity  of  one  thou- 
sand dollars  under  the  act  of  1852,  because  she  was  the  concubine  of  the 
decedent  until  within  twelve  days  of  his  decease,  when  their  marriage 
took  place,  while  he  was  in  the  presence  of  death,  and  without  issue  bom 
of  their  previous  concubinage. 

The  act  of  1852  gives  to  the  widow  who  is  in  necessitous  circumstances 
the  sum  already  mentioned,  without  qualifying  her  right  to  receive  it  by 
the  condition  that  her  previous  life  should  have  been  blameless,  or  by 
limiting  its  operation  to  those  whose  married  life  should  have  lasted  a 
specified  time.  Revised  Statutes  of  1870,  section  1693.  It  is  argued  by 
one  of  the  opponents  that  an  interpretation  of  the  statute  which  permits 
the  widow  of  Marc  to  partake  the  beneficence  provided  by  it,  would  be 
offensive  to  our  moral  sense,  and  that  it  could  not  have  been  in  the  con- 
templation of  the  Legislature  to  place  a  woman,  who  has  thus  disre- 
garded religious  and  social  duty,  upon  the  same  plane  with  the  respect- 
able and  bereaved  widow,  wnose  condition  attracted  the  regard  and  pro- 
voked the  compassion  of  the  law-maker. 

It  is  very  certain,  however,  that  the  law  has  not  attached  qualifica- 
tions, nor  imposed  conditions  upon  the  recipients  of  this  legislative 
bounty,  such  as  we  are  asked  to  supply  and  enforce  in  the  present  pro- 
ceeding. Should  we  attempt  to  do  so,  omitting  any  mention  of  our  want 
of  authority,  we  must  arrange  this  description  of  persons  into  classes, 
separated  from  each  other  by  the  purity  or  impurity  of  their  ante-nup- 
tial lives,  or  by  the  longer  or  shorter  duration  ot  the  marriage  which 
preceded  the  widowhood. 

There  are  conditions,  however,  imposed  by  the  statute  which  the  claim- 
ant of  this  bounty  must  fulfill.  The  widow  must  be  in  necessitous  cir- 
cumstancesi  and  the  present  claimant  is  indisputably  in  that  condition. 
The  sum  to  be  received  from  the  succession  of  her  deceased  husband 
must  be  such,  as  added  to  the  amount  of  property  owned  by  her,  will 
make  one  thousand  dollars.  She  had  no  property,  but  the  rents  of  the 
mortgaged  property  occupied  by  her  since  her  husband^s  decease  are 
$325,  and  are  deductible  from  her  portion  under  the  act.  Succession  of 
Drum,  26  Annual,  539.  The  residue  is  to  be  paid  in  preference  to  all 
other  debts»  except  those  for  the  vendor's  privilege,  and  expenses  incurred 
in  selling  the  property,  but  the  widow  is  entitled  to  the  usufruct  only  of 
the  sum  specified  in  the  act  if  there  be  children. 

The  opponent^  Gayarr^,  had  a  vendor's  privilege  on  the  property  sold 
imder  his  mortgage,  and  claims  its  exemption  from  the  widow's  allow- 
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ance,  which  is  opposed  by  Soye  for  an  alleged  want  of  seasonable  regis- 
try of  the  privilege.  The  copy  of  the  act  of  mortgage  contains  also  the 
retention  of  the  vendor's  privilege,  and  it  was  recorded  in  the  mortgage 
office  on  the  fourth  of  April,  1874,  a  few  days  after  its  execution.  It  is 
not  pretended  that  any  other  mortgage  exists,  or  existed  on  that  prop- 
erty, and  the  objection  of  want  of  registry  is  therefore  untenable  as  be- 
tween these  creditors. 

Two  rules  relating  to  the  rank  of  privileges  and  to  the  fund  out  of 
which  they  are  payable,  are  well  established.  One  is,  that  when  the 
movables  and  unmortgaged  property  are  insufficient  to  pay  the  privi- 
leges, they  must  be  paid  out  of  the  fund  arising  from  the  sale  of  the 
property  covered  by  the  yoimgest  mortgage,  and,  that  being  insuffid^it, 
the  residue  must  come  out  of  that  next  in  age.  Devron's  case,  11  An- 
nual, 482;  Succession  of  Cerise,  24  Annual,  96;  Succession  of  Rousseau, 
23  Annual,  1. 

The  other  is,  that  the  destitute  widow's  portion  primes  all  privileges 
created  previous  to  the  death  of  the  party,  except  that  of  the  vendor, 
but  that  it  yields  to  funeral  expenses,  expenses  of  last  illness,  and  law 
charges  growing  out  of  the  administration  and  settlement  of  the  succes- 
sion. Foulkes's  Succession,  12  Annual,  537;  Quertier  vs.  Hille,  21  Annual, 
429. 

Applying  these  rules  to  the  case  at  bar,  the  widow  of  Marc,  whose  por- 
tion is  reduced  to  six  hundred  and  seventy-flve  dollars  by  her  previous 
receipts  from  the  succession,  must  be  paid  that  residue  out  of  the  Soye- 
mortgage  fund,  and  the  general  privileges,  which  are  not  satisfied  by  the 
sale  of  the  movables,  must  be  paid  by  the  Gayarre  mortgage  as  the  least 
ancient. 

The  taxes  and  costs  of  sale  of  the  Soye-mortgaged  property  are  nearly 
one  half  of  the  sum  at  which  it  was  adjudicated,  and  the  residue  is  in- 
sufficient to  pay  the  widow's  portion,  but  the  unpaid  part  of  that  residue 
can  not  be  charged  against  the  property  affected  by  the  vendor's  privi- 
lege. 

The  taxes  and  costs  of  sale  of  the  Gayarre-mortgaged  property  are 
more  than  half  of  the  sum  realized  by  its  sale,  and  that  residue  must 
bear  the  burthen  of  such  part  of  the  general  privileges  as  are  not  satisfied 
by  the  sum  derived  from  the  sale  of  the  movables. 

Where  the  husband  dies  without  descendants,  as  in  this  case,  the 
necessitous  widow  is  not  required  to  give  security.  She  does  not  take 
the  usufruct  only  of  the  sum  secured  to  her,  but  its  full  ownership.  Suc- 
cession of  Hunter,  13  Annual,  257;  Yarborough's  Succession,  idem  378. 

The  reductions  and  alterations  made  by  the  lower  court  in  the  tableau 
are  approved,  and  the  funds  must  be  distributed  as  directed  by  that 
court,  except  where  amended  or  reversed  by  this  decree,  and  it  is  ac- 
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cordingly  bo  ordered,  the  costs  of  appeal  to  be  paid  by  the  two  oppo- 
nents and  appellants  in  equal  parts. 


On  Behearino. 

The  opinion  of  the  court  was  delivered  by 

Manning,  G.  J.  A  rehearing  of  this  cause  has  been  granted  on  the 
application  of  the  opponent,  Charles  Gayarre.  The  grounds  urged  by 
him  for  error  are,  that  we  subjected  the  fund,  derived  from  the  sale  of 
the  property  upon  which  his  vendor's  privilege  rested,  to  the  payment  of 
the  general  privileges,  when  these  latter  should  have  been  chai*ged  to 
the  Soye  fund. 

Upon  a  review  of  our  opinion  and  decree,  we  find  there  was  error  in 
holding  thbt  his  privilege  existed,  or  could  be  enforced.  A  material 
alteration  has  been  effected  in  the  law  applicable  to  this  question  by  a 
radical  change  of  two  articles  of  the  Civil  Code. 

Article  3240  formerly  read  as  follows:  "  The  privileges  enumerated  in 
the  two  preceding  articles  are  valid  against  third  persons  from  the  date 
of  the  act,  if  it  has  been  duly  recorded,  that  is  to  say,  within  six  days  o{ 
the  date,"  etc.  It  is  numbered  3273  in  the  revisal,  and  reads:  "  Privi- 
leges are  valid  against  third  persons  from  the  date  of  the  recording  of 
the  act  or  evidence  of  indebtedness  as  provided  by  law." 

Article  3241  formerly  read  thus:  "  When  the  act  on  which  the  privi- 
lege is  founded  has  not  been  recorded  within  the  time  required  in  the 
preceding  article,  it  shall  have  no  effect  as  a  privilege,  that  is  to  say,  it 
shall  confer  no  preference  on  the  creditor  who  holds  it,  over  creditors 
who  have  acquired  a  mortgage  in  the  mean  time,  which  they  have  re- 
corded before  it;  it  shall,  however,  still  avail  as  a  mortgage,  and  be  good 
against  third  persons  from  the  time  of  its  being  recorded." 

That  article  is  numbered  3274  in  the  revisal,  and  reads:  "  No  privilege 
shall  have  effect  against  third  persons  unless  recorded  in  the  manner  re- 
quired by  law  in  the  parish  where  the  property  to  be  affected  is  situated. 
It  shall  confer  no  preference  on  the  creditor  who  holds  it  over  creditors 
who  have  acquired  a  mortgage,  unless  the  act  or  other  evidence  of  the 
debt  is  recorded  on  the  day  that  the  contract  was  made." 

The  privilege  mentioned  in  article  3238  (new  number  3271),  is  one  of 
those  referred  to:  "The  vendor  of  an  immovable  only  presen'es  his 
privilege  on  the  object  when  he  has  caused  to  be  duly  recorded  at  the 
oflBce  for  recording  mortgages,  his  act  of  sale  in  the  manner  directed 
hereafter,  whatever  may  be  the  amount  due  him  on  the  sale." 

Formerly,  and  under  the  Code  of  1825,  the  vendor  of  an  immovable 
preserved  his  privilege  if  he  had  the  act  evidencing  it  recorded  within 
six  days  of  its  date.    Now,  by  the  alteration,  or  rather  substitution  of  a 
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new  artido,  that  privilege  is  preserved  against  third  persons  only  from 
the  date  when  the  act  is  recorded.  As  against  mortgages  recorded  an- 
terior to  the  registry  of  the  privilege,  this  latter  has  effect  as  such  only 
when  recorded  on  the  day  of  the  date  of  the  contract  creating  it 

The  application  x>f  these  new  articles  of  the  Ck>de  to  the  present  case 
sensibly  affects  the  opponent,  who  claims  exemption  from  contribution 
to  the  general  succession  privileges  by  reason  of  his  holding  a  privilege 
superior  to  them.  We  are  compelled  to  hold  that  he  has  no  privilege 
whatever,  as  against  third  persons,  since  the  act  which  conferred  upon 
him,  or  preserved,  the  vendor's  privilege,  was  not  recorded  upon  the 
day  the  sale  was  made.  And  this  is  what  was  meant  by  the  couobcI  of 
Soye  when  the  loss  of  the  privilege  was  attributed  to  want  of  seasonable 
registry.  • 

The  act  of  privilege  not  having  been  recorded  on  the  day  of  its  execu- 
tion, the  privilege  itself  was  lost  as  to  third  persons,  and  Soye  is  a  third 
person  in  this  proceeding  where  the  subjection  of  the  two  funds  to  the 
payment  of  the  succession  privileges  turns  upon  the  question  of  privi- 
lege vel  rum,  Gayarr^'s  mortgage  was  not  lost  .  It  was  good  from  the 
day  it  was  recorded,  but  it  was  junior  to  Soye's,  and  a  senior  mortgage 
can  not  be  required  to  contribute  to  the  payment  of  privileges  of  a  suc- 
cession until  the  junior  mortgages  are  exhausted.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  so  much  of  our  former  de- 
cree as  subjected  the  Soye-mortgage  fund  to  the  payment  of  the  unpaid 
residue  of  the  widow's  portion,  is  set  aside,  and  that  after  the  sum  de- 
rived from  the  sale  of  the  movables  is  exhausted,  the  residue  of  the  suc- 
cession privileges  be  first  charged  against  the  junior  mortgage  fund  of 
Charles  Gayarr^,  and  not  until  that  is  exhausted,  can  any  portion  of  these 
privil^es  be  charged  against  the  more  ancient  mortgage  fund  of  Soye, 
the  costs  of  this  appeal  to  be  paid  by  the  opponent,  Gayarre. 


No.  6981. 
City  of  New  Orleans  vs.  L.  Madison  Day. 

Former  statutes,  providing  for  the  oollection  of  "  back  taxes."  not  beinir  in  conflict 
with  act  No.  06  of  the  extra  session  of  1877,  which  only  refers  to  future  taxes,  sre 
not  repealed  by  it. 

The  assessment  of  a  tax  against  an  individual,  creates,  not  merely  a  lien  on  bis 
property,  but  also  a  personal  obllsration  to  the  full  amount  of  the  tax. 

APPEAL  from  the  Superior  District  Ck>urt,  parish  of  Orleans.  Em- 
kins^  J. 
Samuel  R  Blanc,  Assistant  City  Attorney,  for  plaintiff  and  appellee. 
JBentick  £gan,  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  This  is  a  suit  to  recover  city  taxes  on  three  pieces  of 
property  in  New  Orleans. 

The  property  is  described  on  the  assessment  roll  as  follows: 

First  piece. — "  Square  No.  227,  Common,  Baronne,  Gravier,  and  Caron- 
ddet  streets.  Name  of  person — ^L.  Madison  Day.  Streets — Comer  Caron- 
delet  and  Baronne.    No.  of  lot—Ope.    Measurement — 22  by  119." 

Second  piece. — "Square  No.  45,  Perrier,  Prytania,  Nashville  Avenue 
and  Eleanor  streets,  Hurtville. — Name  of  person — ^L.  Madison  Day. 
Streets— X)ne  sqiiare.    Measurement— 240  by  300." 

Third  piece. — "Square  No.  63" — ^giving  in  a  similar  way  its  bounds  and 
measurements. 

In  these  assessments,  in  a  column  marked  "  value  of  real  estate,"  we 
Hud  entered  in  figures,  as  follows:  For  first  piece  "35,000,"  for  second 
piece  "  1000,"  and  for  thh-d  piece  "  12,000." 

The  defendant  answering,  contends  that  these  assessment  are  void; 
first,  because  there  is  no  sufficient  description  of  the  property,  and, 
seoond,  because  the  value,  as  denoted  by  the  figures,  is  uncertain  and 
unmeaning,  having  no' indications  of  what  is  meant  by  the  figures  used. 
As  regards  the  first  objection,  it  is  so  manlfestl}'  unfounded  as  to  need 
no  comment.  The  number  and  bounds  of  the  squares,  the  number  and 
measures  of  the  lots  are  given.  We  are  at  a  loss  to  conceive  what  more 
oould  be  stated  in  order  to  describe  the  property.  The  objection  that 
in  giving  the  dimension  or  measurements,  it  does  not  appear  whether 
the  figures  used  mean  feet,  yards,  or  miles,  is  frivolous. 
'  We  think  the  second  objection,  that  the  figures  used  to  state  the 
valuation,  do  not  indicate  whether  they  are  dollars  or  cents,  equally 
^without  force.  We  state  values  in  this  country  in  dollars  and  cents. 
Cents  are  expressed  in  two  ways,  either  by  a  decimal  point  before  them, 
or  by  a  fraction  of  one  hundred.  As  the  figures  used  in  these  assess- 
ments either  mean  dollars  or  cents,  and  as  they  manifestly  do  not  iyidi- 
cak  cents,  they  stcmd  for  dollars.  Besides,  nobody  ever  speaks  or 
writes  thirty-five  thousand  cents;  they  say  or  write  three  hundred  and 
fifty  dollars. 

The  authorities  cited  by  defendant  from  the  Tennessee  and  Illinois 
reports  are  inapplicable  to  his  case.  They  refer  to  cases  where  the 
property  had  been  sold,  on  defective  rolls,  without  previous  trial  and 
judgment  Besides,  the  decisions  of  the  courts  of  our  sister  States  upon 
th^r  several  local  revenue  laws  do  not  carry  the  weight  and  authority 
here  that  they  would  have,  and  no  doubt  deserve,  when  discussing  sub^ 
jeets  lees  local  and  peculiar. 

If  the  figures  used  under  the  head  of  "  valuation"  did  not  mean  dol- 
lars, the  defendant  had  ample  opportunity  to  have  made  it  appear  by 
27 
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proof,  and  he  should  have  done  it,  for  taking  a  common-Bense  view  of 
the  tax-roll  the  presumption  was  clearly  against  him,  and  we  think  the 
court  fully  justified  in  iaterpreting  the  figures  as  it  did. 

This  suit  was  brought  against  the  defendant  in  November,  1874,  for 
the  taxes  of  that  year.  On  the  fifth  of  that  month  he  filed  his  answer, 
and  on  the  fourth  of  December  following  his  supplemental  answer.  On 
May  19, 1875,  after  evidence  introduced  and  argument,  the  court  gave 
judgment  for  plaintiff,  and  defendant  appealed.  The  defendant  now 
insists  that  however  right  the  judgment  against  him  may  have  been  it 
must  now  be  reversed,  and  this  suit  be  dismissed,  because  the  act  No.  96 
of  the  extra  session  of  1877  has  provided  a  new  mode  of  collecting  taxes, 
and  that  all  laws  providing  a  diflferent  mode  are  repealed  thereby.  It 
may  be  true  that  the  Legislature  has  provided  a  new  mode  of  collecting 
taxes  as  stated,  but  it  does  not  follow  that  that  mode  is  exclusive,  espe- 
cially as  relates  to  back  taxes.  We  understand  that  the  assessment  of 
a  tax  against  an  individual  creates  a  personal  debt  against  him,  as  well 
as  a  lien  against  his  property.  If  the  property  of  the  debtor  subject  to 
the  lien  be  from  anv  cause  insufficient  to  pay  the  tax,  he  is  pensoiially 
bound  and  liable  as  well  for  the  whole  tax  as  for  any  deficiency  thereof, 
and  if  it  be  a  debt  due  by  him  personally,  we  know  no  law  or  reason 
why  he  may  not  be  sued  in  the  courts  by  the  corporation  to  whom  he  is 
indebted  and  condemned  to  pay.  We  understand  the  act  No.  96  to  pro- 
vide a  speedy  remedy  as  against  the  property  itself ,  but  do  not  see  that 
it  takes  away  the  right  of  the  city  to  proceed  in  tho  courts  to  enforce 
the  personal  obligations  of  its  debtors,  and  incidentally  its  liens  on 
their  property.  Be  this  as  it  may,  the  law  by  its  terms  makes  no  refer- 
ence to  back  taxes,  and  seems  to  provide /or  the  future;  and  so  far,  there- 
fore, as  relates  to  the  collection  of  ho/ck  taxes,  the  remedies  provided  in 
former  statutes  are  not  necessarily  "  in  confiict"  with  act  No.  96,  and 
therefore  not  necessarily  repealed  by  it  We  would  be  very  loth  to  hold 
to  a  construction  of  act  No.  96  which  would  work  so  manifest  an  injus- 
tice and  injury  to  the  public  interest^.  As  we  have  seen,  there  i&  no 
necessary  conflict,  and,  therefore,  as  we  hold,  no  repeal  of  the  right  of 
the  city  to  proceed  with  her  suits  pending  for  delinquent  taxes  of  past 
years. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  affirmed  with  costs  of  both  courts. 
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No.  6417. 
Lafayette  Fire  Insubange  Company  vs.  Heike  Eiben  Rkmmeiw. 

The  Lefrislature  can  not  change  the  judicial  districts  pending:  the  existing  terms  of 
office  of  the  district  judfires. 

When  a  portion  of  one  parish,  situated  in  a  certain  judicial  district,  is  annexed  by 
the  Leirislature  to  another  parish,  situated  in  a  different  judicial  district,  it  will 
become  a  part  of  the  latter  judicial  district,  on  the  expiration  of  the  existing: 
terms  of  office  of  the  district  jadsrcs.  unless  the  LofirlBlature  shall  otherwise  pro- 
vide. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cullonif 
J. 

Hornor  d:  Benedict,  for  plaintilT  and  appellee. 

X  Commandeur  and  3fe7*ricfc,  Race  &  Foster^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

EoAX,  J.  This  suit  is  to  enforce  via  ordinaHa  a  mortgage  and  for  per- 
sonal judgment  against  the  defendant,  a  resident  of  the  Sixth  Municipal 
District  of  New  Orleans,  where  also  is  situated  the  mortgaged  property. 
The  defendant  excepts  to  the  jurisdiction  of  the  Fifth  District  Court 
It  is  urged  j>er  contra  that  he  is  subject  to  that  jurisdiction  both  by  rea- 
son of  his  domicile  and  the  property  mortgaged  being  situated  in  the 
parish  of  Orleans.  The  Sixth  Municipal  District  is  part  of  that  terri- 
tory, formerly  belonging  to  the  parish  of  Jefferson,  which  was  annexed 
to  and  made  part  of  the  parish  of  Orleans  by  act  No.  71  of  the  Legisla- 
ture, approved  March  23, 1874,  which  specially  provides  that  the  terri- 
torj'90  annexed  "  shall  be  and  remain  and  constitute  a  part  of  the  Second 
Judicial  District  of  the  State,"  of  which  the  parish  of  Jefiferson  was  a 
part  at  the  time.  Our  predecessors  more  than  once  held  act  No.  71  to 
be  constitutional,  and  we  are  not  prepared  to  depart  from  their  conclu- 
sions, and  there  has  been  no  subsequent  inconsistent  legislation.  So  late 
as  November  last,  in  the  case  of  Harrison  vs.  Carondelet-Street  Bailroad 
Company,  Collins,  Garnishee,  Opinion  Book  45,  p.  584,  they  held  that  the 
garnishee,  under  judgment  and  fieri  facias,  who  resided  in  Carrollton, 
was  within  the  limits  of  the  Second  Judicial  District  of  the  State,  and 
could  not  be  called  to  answer  before  the  Fifth  District  Court  of  New  Or- 
leans. 

The  present  case  forms  no  exception,  as  both  the  mortgaged  property 
and  the  domicile  of  the  defendant  are  within  the  jurisdiction  of  the  Sec- 
ond Judicial  District  Court  See  C.  P.  163.  There  may  be  difficulties, 
and  serious  ones,  in  the  way  of  carrying  into  effect  all  the  details  of  the 
act  referred  to,  but  while  these  may  well  serve  as  a  warning  against 
legislation  of  this  class  when  it  can  be  avoided,  we  are  not  called  upon 
in  the  present  case  to  pass  upon  these  questions,  but  only  to  announce 
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our  opinion  that  the  reservation  of  jurisdiction  over  the  territory  in  ques- 
tion in  the  Second  Judicial  District  Ck>urt  is  constitutional. 

It  is  said  that  many  and  grave  objections  attach  to  legislation  which 
divides  parishes  in  the  formation  of  judicial  districts.  This  is,  doubt- 
less, true,  but  whether  so  or  not,  this  was  not  done  by  the  act  in  ques- 
tion, which  only  retained  the  judicial  district  as  before.  It  might  have 
been  well  had  the  Legislature  thought  proper  to  limit  the  duration  of 
this  provision  to  the  expiration  of  the  term  of  the  then  presiding  judge, 
and  thereafter  subjected  the  territory  annexed  to  the  same  jurisdiction 
as  other  parts  of  the  parish  of  Orleans.  They  did  not,  however,  do  so, 
and  we  can  not  supply  such  provision  to  the  act  which,  had  it  not 
reserved  jurisdiction,  might  have  been  liable  to  much  more  serious 
objection. 

The  constitution  empowers  and  directs  the  Legislature  to  divide  the 
State  into  judicial  districts,  which  shall  remain  unchanged  for  four  yeore. 
It  also  provides,  that  "  one  judge,  learned  in  the  law,  shall  be  elected  for 
each  district  by  the  qualified  electors  thereof;"  that  "  the  judges  of  the 
district  courts  shall  hold  their  offices  for  the  term  of  four  years,  and  that 
all  officers  shall  continue  to  discharge  the  duties  of  their  offices  until 
their  successors  shall  have  been  inducted  into  office,  except  in  cases  of 
impeachment  or  suspension."  All  civil  officers  are  liable  to  be  impeached 
or  addressed  out  of  office.  By  article  158  of  the  ordinance  adopted  with 
and  to  carry  the  constitution  into  effect,  the  terms  of  all  officers  chosen 
at  the  first  election  under  it  were  to  date  from  the  first  Monday  of  No- 
vember, 1868,  so  that  at  the  date  of  the  act  No.  71,  annexing  part  of  the 
Second  Judicial  District  to  the  parish  of  Orleans,  the  term  of  office  of 
the  judge  of  that  district  had  not  expired,  and  had  the  Legislature  not 
made  the  reservation  of  jurisdiction  in  question,  the  act  might  have 
been  liable  to  serious  constitutional  difficulties,  both  on  this  account  and 
by  reason  of  the  subjection  of  the  electors  in  the  annexed  district  to  the 
jurisdiction  of  a  judge  not  elected  by  them,  and  their  being  taken  from 
the  jurisdiction  of  the  judge  who  ]iad  been  elected  by  tfiem. 

In  the  case  of  the  Commonwealth  vs.  Gamble,  62  Penn.  Bep.  pp.  352, 
353,  under  a  provision  of  the  constitution  of  that  State,  in  effect  and 
almost  in  language  simUar  to  ours,  that  "  the  judges  of  the  conunon 
pleas  and  other  courts  established  by  law,  sMU  be  elected  by  the  elect- 
ors of  the  respective  districts  of  such  courts,"  the  court  says:  "  It  is 
obvious  that  this  secures  to  the  electors  of  every  judicial  district  tlte 
right  to  choose  their  judges;  and  it  is  equally  certain  that  if  after  an 
election  the  Legislature  may  transfer  and  make  the  district  part  of  an- 
other  district,  when  the  inhabitants  have  had  no  participation,  or  chance 
of  participation,  in  the  election  of  a  judge  thus  assigned  to  preside  over 
them,  that  such  an  act  would  utterly  ignore  the  provision  of  the  consti- 
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tution  which  provides  for  the  election  of  judges  by  the  electors  of  the 
respective  districts."  And  again:  '*  If  this  may  be  done  in  this  instance, 
it  may  be  repeated."  And  so  the  territory  and  people  might  be  trans- 
ferred from  time  to  time  indefinitely,  without  ever  exercising  the  right  of 
participating  in  the  election  of  a  judge  at  all,  *'  and  all  such  legislation 
must  be  utterly  void  if  the  constitutional  provision  for  the  election  of 
judges  be  of  the  slightest  consequence." 

The  constitution  of  Illinois  provided,  "  that  the  State  shall  be  divided 
into  nine  judicial  districts,  in  each  of  which  one  circuit  judge  shall  be 
elected  by  the  qualified  voters  thereof,  who  shall  hold  his  office  for  the 
term  of  six  years,  and  until  his  successor  shall  be  commissioned  and  quali- 
fied; provided,  the  General  Assembly  may  increase  the  number  of  circuits 
to  meet  the  future  exigencies  of  the  State,"  and  without  any  such  pro- 
vision as  is  contained  in  the  constitution  of  Louisiana,  that  the  districtB, 
when  created,  "  shall  remain  unchanged  for  four  years,"  or  for  any  other 
time.  Ballou  had  been  elected  judge  of  one  of  the  circuits  of  Illinois, 
and  was  conunissioned  and  qualified  as  such  on  the  thirty-first  of  March, 
1857;  subsequently  an  act  of  the  General  Assembly,  approved  on  the 
eleventh  of  February,  1859,  was  passed,  repealing  the  act  creating  the 
district  of  which  Ballou  was  judge,  and  establishing  in  its  stead  the 
twenty-third  judicial  circuit  Under  this  latter  act  another  judge,  Bangs, 
was  elected  and  commissioned  and  proceeded  to  act,  and  the  court  says 
(23  HI.  p.  550):  ''The  question  is,  can  the  Legislature  expel  a  circuit 
judge  from  his  office  by  creating  a  new  district  and  taking  from  him  the 
territory  which  constituted  his  district  ?  The  bare  reading  of  the  consti- 
tution must  convince  any  one  that  it  intended  to  prohibit  such  a  proceed- 
ing. It  was  the  intention  of  that  instrument  to  place  the  judges  entirely 
above  and  beyond  legislative  control  or  interference,  except  by  impeach- 
ment or  address,  as  provided  for  in  the  twelfth  section  of  the  fifth  article. 
It  18  the  constitution  which  creates  the  office  of  circuit  judge,  and  not  the 
Legislature"  Again,  in  the  same  case,  the  court  says:  " It  is  unneces- 
sary now  to  say  whether  the  L^slature  may,  under  the  constitution, 
reduce  the  number  of  judicial  districts  by  abolishing  one  and  attaching  its 
territory  to  others.  If  it  may,  then,  no  doubt,  the  offijce  would  cease  npon 
the  expiration  of  the  term  of  thejiulge  of  such  district,  but  till  the  expira- 
turn  of  his  term  if  he  conduct  himself  properly  and  does  not  become  dis- 
qualified, the  constitution  has  not  provided,  nor  has  it  authorized  any 
mode  of  expelling  him  from  the  offix:e  which  is  created  by  the  constitution, 
and  which  he  holds  under  the  constitution."  In  other  words,  such  re- 
duction of  the  number  of  districts  and  attaching  the  territory  of  one  to 
others,  could  only  take  place  or  go  into  effect  at  the  close  of  the  term  of 
the  judge  of  the  district  abolished.  A  fortiori,  then,  would  this  seem  to 
be  true  imder  the  constitution  of  Louisiana,  which  not  only  fixes  the 


422  SUPREME  COURT  OF  LOUISIANA, 


Lafayette  Fire  luHurance  Company  vs.  Bemmers. 


term  of  office  of  the  judge  at  four  years,  but  provides  that  the  districts 
shall  remain  unchanged  for  four  years.  These  provisions  should  be  read 
together  and  interpreted  in  harmony. 

In  1  Cow.  564,  it  was  held  the  justices  of  the  peace  held  their  offices  for 
four  years,  and  were  not  liable  to  removal  before  the  end  of  that  term,  and 
that  though  county  officers,  and  limited  in  jurisdiction  to  their  counties, 
and  in  case  they  are  cut  off  into  a  new  county,  which  may  be  done,  they 
are  not  thereby  removed  from  office,  but  must  be  justices  of  the  new 
county,  and  that  an  act  of  the  Legislature  providing  for  the  continuance 
in  office  of  justices  residing  in  towns  taken  from  Ontario  and  Seneca, 
now  constituting  the  county  of  Wayne,  is  constitutional,  and  shall  stand 
and  be  enforced. 

In  6  Cow.  646,  the  same  doctrine  is  reaffirmed,  and  while  the  power  to 
create  new  counties  is  recognized,  it  is  held  to  be  subordinate  to  the  pro- 
vision fixing  the  term  of  office  of  justices  of  the  peace  at  four  years,  un- 
less removed  in  the  manner  provided  by  the  constitution.  The  court  says: 
"  It  was  the  intention  of  the  framers  of  the  constitution  to  make  this  im- 
portant class  of  judicial  officers  entirely  independent  during  the  period 
for  which  they  were  chosen.  And  it  would  be  strange,  indeed,  if  the 
power  of  removing  them  from  office -at  pleasure  should  be  found  to  be- 
long to  the  Legislature  as  incident  to  their  acknowledged  power  of  di- 
viding old  and  erecting  new  coimties  (for  which  read  '  districts'),  and 
the  power  of  the  Legislature  to  erect  new  counties  must  be  exercised  in 
subordination  to  the  imperative  provision  of  the  constitution  that  justioee 
of  the  peace  shall  hold  their  offices  for  four  years,  unless  removed  for 
misconduct."  What  can  not  be  done  directly  can  not  be  done  indirectly 
by  the  exercise  of  the  power  to  create  new  counties.  9  Cow.  640,  reaf- 
firms the  principles  of  the  two  former  cases  in  1  and  6  Cow. 

These  decisions  are  entitled  to  all  the  more  consideration  because 
coming  from  New  York,  a  pioneer  State  in  introducing  the  system  of 
elective  judiciary,  and  from  judges  whose  learning  and  ability  have  se- 
cured for  their  decisions  respectful  attention  and  authority  wherever  they 
are  read.  Did  time  serve  we  might  show  that  the  same  or  similar  vi^ws 
have  been  announced  by  the  courts  of  other  States  and  by  other  tribunals 
of  the  highest  authority.  In  our  own  State  we  are  not  unaware  that  in 
the  abnormal,  and,  we  might  almost  say,  revolutionary  condition  which 
has  prevailed  for  several  years,  there  has  been  much  loose  and  im- 
provident legislation  affecting  these  questions  which  is  liable  to  serious 
objection,  and  has  been  fraught  with  great  inconvenience.  While  we  do  not 
propose  to  press  our  inquiries  or  decision  beyond  what  we  deem  appro- 
priate to  the  occasion  and  the  case  at  bar,  we  can  not  avoid  expressing 
the  hope  that  these  bad  precedents,  the  outgrowth  of  disjointed  timeB, 
may  not  be  followed  in  future. 
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It  has  often  been  held  here  as  elsewhere,  and  is  the  recognized  doc- 
trine of  the  law  in  Louisiana,  that  what  can  not  be  done  directly  can  not 
be  done  indirectly.  In  the  case  of  Downes  vs.  Towne,  21  An.  490,  the 
court  h^d  that  **  the  Legislature  had  no  power  to  legislate  a  Judge  or 
conBtltutional  officer  out  of  office,  or  to  diminish  or  increase  the  term  of 
ofBee  as  fixed  in  the  constitution."  In  the  case  of  the  State  ex  rel.  Bob- 
inson  vs.  Dranguet,  28  An.  784,  the  court  says  that  "  time  and  reflection 
hare  only  strengthened  the  conviction  expressed  in  Downes  vs.  Towne." 
The  court  decided  the  case  of  the  State  ex  rel.  Ck>llens  vs.  Clinton,  Au* 
ditor,  26  An.  406,  under  the  special  provisions  of  the  constitution  for  the 
parish  of  Orleans,  and  so  expressly  stated,  and  the  court  was  divided. 
Without  being  called  upon  to  give  our  assent  to  that  decision,  it  is  enough 
to  say  that  it  does  not  therefore  and  was  not  intended  to  vary  the  rule 
announced  in  the  two  former  cases  of  Downs  and  Bobinson  just  quoted. 
We  have  been  referred  to  other  cases  than  the  one  quoted  by  us,  which, 
however,  is  the  most  recent  decided  by  the  late  court  where  the  effect  of 
act  seventy-one  of  1874  was  considered.  Only  one  of  them,  the  State 
TB.  Daniel,  can  be  considered  as  militating  in  any  d^p:«e  against  the 
effect  of  the  reservation  of  Jurisdiction  in  the  Second  Judicial  District. 
It  was  peculiar  and  exceptional,  and  related  entirely  to  the  composition 
of  the  Juries;  but,  at  all  events,  so  far  as  in  conflict  with  the  views  here- 
inbefore expressed,  may  be  considered  as  overruled  by  the  later  case  of 
Harrison,  Ck)llen8,  garnishee,  before  quoted,  and  must  yield  to  the  weight 
of  authority. 

It  must  be  understood  that  we  are  not  questioning  the  right  and  power 
of  the  Legislature  to  create  new  parishes  and  to  abolish  old  ones,  for 
though  more  or  less  difficulty  attends  the  exercise  of  such  power,  it  has 
always  existed  and  been  exercised  in  this  as  well  as  the  other  States  of 
the  Union.  We  are  shnply  showing  why  it  was  both  constitutional  and 
proper  for  the  Legislature  while  annexing  part  of  the  parish  of  Jefferson 
to  the  parish  of  Orleans  to  reserve  and  retain  the  Jurisdiction  of  the 
Second  Judicial  District  Court  to  which  it  belonged  over  the  territory  so 
annexed.  Had  it  been  the  pleasure  of  the  Legislature,  we  have  no  doubt 
they  might  have  made  that  reservation  last  only  during  the  term  of  the 
then  judge  of  that  district,  and  such  seems  to  have  been  the  practice  for- 
merly in  legislation  of  this  character.  This,  however,  was  not  done,  and 
what  was  done  was  constitutional,  and  must  be  so  held  and  decreed 
by  us. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  of 
the  lower  court  be  annulled,  avoided,  and  reversed ;  that  the  exception 
of  the  defendant  to  the  jurisdiction  of  the  Fifth  District  Court  of  the 
parish  of  Orleans  be  sustained  and  the  suit  dismissed,  plaintiffs  paying 
costs  of  both  courts. 
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Since  rendering  the  decree  in  this  case  it  has  come  to  our  knowledge 
that  the  court  was  in  error  of  fact  in  considering  the  residence  of  the 
defendant  and  the  8itu8  of  the  mortgaged  property  to  be  within  the  ter- 
ritory annexed  to  the  parish  of  Orleans  by  act  seventy-one  of  1874.  The 
court  of  its  own  motion  ordered  a  rehearing  of  this  cause  that  the  judg- 
ment may  conform  to  the  facts  while  adhering  to  the  prindples  an- 
nounced in  the  opinion  accompanying  the  former  decree.  Both  the  resi- 
dence and  mortgaged  property  of  defendant  are  in  the  Sixth  Municipal 
District  of  New  Orleans,  which  was  formerly  the  city  of  Jefferson,  and 
was  annexed  to  and  made  part  of  the  parish  of  Orleans  by  act  No.  7 
called  session  of  1870,  instead  of  act  No.  71  of  1874.  We  have  already 
announced  our  opinion  that  it  is  competent  for  the  Legislature  to  change 
the  boundaries  of  parishes  (though  not  of  judicial  districts)  at  any  time. 
It  therefore  resulted  from  the  principles  of  the  opinion  heretofore  read 
in  this  case  that  the  Sixth  Municipal  District  being  part  of  the  pariah  of 
Orleans  had  already  become  subject  to  the  jurisdiction  of  the  district 
courts  of  New  Orleaos  prior  to  act  forty-five  of  1876,  and  that  the  at- 
tempt at  that  time  to  make  it  part  of  the  Second  Judicial  District  was  in 
direct  violation  of  the  constitution. 

The  practical  and  legal  difficulties  in  the  way  of  dividing  a  parish  in 
ihe  formation  of  a  judicial  district  forbid  our  sanctioning  such  legisla- 
tion. They  have  been  weU  remarked  upon  by  the  judge  a  quo,  and  become 
more  apparent  in  this  instance  in  view  of  the  provisions  of  the  second 
and  third  sections  of  this  act  which  provides  for  the  election  by  part  ot 
the  voters  of  the  parish  of  Orleans — ^those  of  the  Sixth  and  Seventh  Mu- 
jdcipal  Districts — of  a  derk  whose  election  by  the  qualified  electon  of 
the  whole  parish  is  provided  for  by  the  eighty-third  article  of  the  con- 
stitution. The  anomaly  of  having  the  sheriff,  who  \b  also  a  parish  offi- 
cer, act  as  the  executive  oificer  of  a  court  having  jurisdiction  outside  of 
its  limits,  and  the  difficulty  in  the  composition  of  juries,  have  been  suffi- 
ciently illustrated  in  the  case  of  the  State  vs.  Daniel,  Opinion  Book  44, 
p.  649.  The  exception  of  the  defendant  to  the  jurisdiction  of  the  Fifth 
District  Ck)urt  of  the  parish  of  Orleans  was  properly  overruled. 

On  the  merits,  we  think  the  evidence  sustains  the  judgment  of  the 
court  below,  which  is  therefore  affirmed  with  costs  of  both  courts. 


On    RSHEARINO. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  This  suit  was  brought  in  the  Fifth  District  Ck)urt  for  the 
parish  of  Orleans  on  the  seventh  of  April,  1876,  on  a  promissory  note, 
and  to  enforce  the  mortgage  given  to  secure  its  payment,  and  final  judg- 
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ment  was  rendered  against  defendant,  which  was  signed  on  the  twenty- 
fifth  of  June,  1876.  Defendant  lived  in  the  Sixth  Municipal  District  of 
the  dty  of  New  Orleans,  and  the  property  mortgaged  was  situated  in 
that  district    The  only  question  is  as'  to  the  judsdicdon  of  the  court 

The  Sixth  Municipal  District  was  formerly  the  city  of  Jefferson,  in  the 
parish  of  Jefferson,  part  of  the  Second  Judicial  District,  which  was  com- 
posed of  the  parishes  of  Jefferson.  St  Bernard,  and'  Plaqueminea  By 
act  No.  7  of  the  extra  session  of  1870,  approved  sixteenth  of  March,  the 
limits  of  the  parish  of  Orleans  were  extended  to  the  lower  line  of  the  city 
of  Carrollton,  and  that  portion  of  the  parish  of  Jefferson  within  the  new 
boundary,  including  the  city  of  Jefferson,  was  detached  from  the  parish 
of  Jefferson,  annexed  to  the  parish  of  Orleans,  and  incorporated  in  the 
dty  of  New  Orleans  as  the  Sixth  Municipal  District 

This  act  is  silent  as  to  the  jurisdiction  to  which  the  territory  and  the 
inhabitants  thus  detached  from  the  parish  of  Jefferson  and  annexed  to 
the  parish  of  Orleans  should  be  subject,  and  if  no  law  otherwise  providjBd 
the  jurisdiction  of  the  courts  of  the  parish  of  Orleans  the  First  Judicial 
District  would  necessarily  have  extended  to  all  the  inhabitants  and  to  all 
the  territory  included  within  and  constituting  part  of  the  parish  of  Or> 
leans. 

By  act  No.  71  of  1874,  approved  twenty-third  of  March,  the  city  of  Car- 
rollton was  detached  from  the  parish  of  Jefferson  and  annexed  to  the 
parish  of  Orleans  as  the  Seventh  Municipal  District  of  the  dty  of  New 
Orleans.  The  second  section  of  this  act  provides  that  the  portion  of  the 
territory  of  the  parish  of  Jefferson  thus  detached  and  annexed  to  the 
parish  of  Orleans  '*  shall  be  and  remain  and  constitute  part  of  the  Second 
Jadidal  District  of  the  State." 

In  1876,  by  act  No.  45,  approved  eighteenth  of  March,  the  limits  of  the 
Second  Judicial  District  were  defined  and  extended  so  as  to  include  the 
Sixth  and  Seventh  Districts  of  the  parish  of  Orleans,  which,  with  the 
parishes  of  Jefferson,  St  Bernard,  and  Plaquemines,  were  declared  to 
compose  the  Second  Judicial  District 

The  sessions  of  the  Second  Judidal  District  Court  for  the  Sixth  and 
Seventh  Districts  were  to  be  held  at  the  court-house  in  the  Seventh  Dis- 
trict, and  this  court  was  declared  to  have  exclusive  dvil  jurisdiction  in  all 
cases  except  matters  of  probate,  when  the  amount  involved  exceeds  one 
hundred  dollars,  and  unlimited  exdusive  jurisdiction  in  criminal  cases. 
The  act  goes  on  to  provide  for  the  election  of  a  clerk  for  this  court  by  the 
qualified  vote]:s  of.  the  Sixth  and  Seventh  Districts  at  the  next  general 
election,  for  the  term  of  four  years.  The  sherifCs  of  the  parish  of  Or- 
leans were  to  be  the  executive  officers  of  the  court,  the  civil  sheriff  in 
dvil  matters  and  the  criminal  sheriff  in  criminal  matters. 

The  jurors  were  to  be  drawn  by  the  jury  commissioners  of  the  parish 
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of  Orleans  from  the  entire  number  of  registered  voters  of  the  Sixth  and 
Seventh  Districts.  The  residents  of  these  districts  were  declared  to  be 
exempt  from  jury  duty  in  the  other  courts  for  the  parish  of  Orleans,  and 
persons  residing  in  other  districts  were*  exempt  from  jury  duty  In  that 
court 

No  one  questions  the  power  of  the  Legislature  to  change  the  limits  ot 
the  parishes,  and  to  detach  a  portion  of  one  parish  and  annex  it  to  an- 
other parish,  but  the  constitution  imposes  certain  restrictions  upon  the 
power  of  the  Legislature  to  change  the  judicial  districts.  The  dty  of 
Jefferson  and  the  city  of  Carrollton  are  no  longer  parts  of  the  parish  of 
Jefferson,  and  they  are  both  components  of  the  parish  of  Orieans.  The 
question  is  whether  they  are  subject  to  the  jurisdiction  of  the  courts  of 
the  First  Judicial  District,  which  is  composed  of  the  parish  of  Orleans 
alone,  or  to  that  of  the  court  of  the  Second  Judicial  District,  as  defined 
by  the  act  of  1876. 

.The  constitutions  of  1812, 1852,  and  1864  are  silent  as  to  the  power  of 
the  Legislature  to  change  the  judicial  districts,  and  it  would  be  to  no 
purpose  to  inquire  what  was  the  practice  under  these  several  organic 
laws.  By  the  constitution  of  1845,  article  seventy-five,  the  first  Legisla- 
ture assembled  omder  it  was  required  to  divide  the  State  into  judicial 
districts,  *'  which  shall  remain  unchanged  for  six  years,  and  be  subject  to 
reorganization  every  sixth  year  thereafter."  The  number  of  districts  to 
be  not  less  than  twelve  nor  more  than  twenty,  and  the  term  of  office  of 
the  district  judges  was  fixed  at  six  years.    Article  seventy-seven. 

The  constitution  of  1868,  article  eighty-three,  provides  that "  the  G«ieral 
Assembly  shall  divide  the  State  into  judicial  districts,  which  shall  remain 
unchanged  for  four  years."  The  number  of  districts  was  to  be  not  less 
than  twelve  nor  more  than  twenty,  and  the  district  judges  were  made 
elective  by  the  people  at  the  general  elections  for  the  term  of  four  years. 

Although  the  terms  are  different,  it  is  obvious  that  the  constitution  of 
1868  means,  as  that  of  1845  intended,  that  the  Legislature  shall  not  have 
power  to  change  the  judicial  districts  during  the  term  of  office  of  the 
judges,  and  if  no  other  reason  justifies  this  restriction,  it  Is  necessary  in 
order  to  preserve  the  independence  of  the  judiciary  by  placing  it  out  of 
the  power  of  the  Legislature  to  deprive  a  judge  of  his  office  by  abolish- 
ing his  district  before  the  expiration  of  his  term.  The  authority  of  the 
Legislature  to  establish  new  districts,  as  was  done  in  1870, 1871,  and  1874, 
and  to  confer  upon  the  Governor  the  power  to  appoint  the  judges,  to 
hold  imtil  the  next  ensuing  general  election,  may  well  be  questioned 

It  will  be  observed  that  the  act  of  1874,  by  which  the  city  of  Carrollton 
ceased  to  be  part  of  the  parish  of  Jefferson  and  became  part  of  the  par- 
ish of  Orleans,  guarded  against  any  infraction  of  the  constitutional  re- 
striction by  continuing  it  under  the  jurisdiction  of  the  Second  Judicial 
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District,  to  which  it  had  belonged  for  years,  and  this  feature  of  the  act 
may  be  taken  as  the  expression  of  the  opinion  of  the  Legislature  that  the 
territory  might  be  detached  from  the  parish  of  Jefferson  and  annexed  to 
the  parish  of  Orleans  at  any  time,  but  that  it  could  not  be  immediately 
detached  from  the  Second  Judicial  District. 

The  Second  Judicial  District,  composed  of  the  parishes  of  Jefferson, 
St  Bernard,  and  Plaquemines,  was  established  by  the  act  of  1860,  and  it 
existed  as  then  estabLshed  at  the  time  of  the  adoption  of  the  constitution 
of  1868,  which  recognized  and  continued  in  force  all  laws  not  inconsistent 
with  it,  or  not  specially  excepted.    Article  149. 

When  the  cit^  of  Jefferson  was  detached  from  the  parish  of  Jefferson 
and  annexed  to  the  parish  of  Orleans,  it  would  have  ceased  to  be  a  part 
of  the  Second  Judicial  Diatrict,  because  it  was  no  longer  a  part  of  the  par- 
iah of  Jefferson,  but  for  the  effect  of  article  eighty-three  of  the  constitution, 
which  requires  judicial  districts  to  remain  unchanged  for  four  years.  The 
act  of  1870,  No.  7,  can  not  be  considered  as  violatiye  of  the  constitution 
in  this  respect,  because  it  says  nothhig  touching  any  change  of  the  juris- 
diction to  which  the  detached  territory  had  belonged.  The  act  simply 
extends  the  limits  of  the  parish  of  Orleans  so  as  to  include  the  dty  of 
Jefferson,  and  amends  the  charter  of  the  city  of  New  Orleans.  That  part 
of  the  act  which  made  the  city  of  JelEferson  part  of  the  parish  of  Orleans 
took  effect  from  and  after  its  passage.  If  the  change  of  jurisdiction 
which  would  otherwise  have  taken  place  immediately  was  prevented  by 
article  eighty- three  of  the  constitution,  a  point  which  we  do  not  now  decide, 
because  it  is  not  properly  before  us,  this  effect  would  only  be  suspended 
until  the  expiration  of  the  four  years,  that  is,  until  the  next  ensuing  gen- 
eral election,  in  November,  1872,  when  the  term  of  the  judges  of  the  dis- 
trict courts  expired,  an(^  we  entertain  no  doubt  that  from  and  after  that 
date  the  city  of  Jefferson  and  its  inhabitants  fell  within  the  jurisdiction 
of  the  courts  for  tlve  parish  of  Orjeans,  simply  because  the  territory  was 
a  part  of  the  parish  of  Orleans,  and  no  law  otherwise  provided,  no  clause 
or  feature  of  the  constitution,  prohibited  this  legitimate  effect  and  conse- 
quence. There  is  no  room  for  reasonable  doubt  or  question  that  ftom  and 
after  the  general  election  of  November,  1872,  up  to  the  passage  of  the  act 
No.  ^  of  1876,  suit  might  have  been  brought  in  the  Fifth  District  Court 
for  the  parish  of  Orleans  against  a  resident  of  the  Sixth  Municipal  District 
for  any  cause  of  action  falling  within  the  competency  of  the  court  ratione 
matericB, 

This  act  of  1876  must  be  so  interpreted  as  to  have  effect  and  to  be  con- 
sistent with  the  power  of  the  Legislature,  if  such  interpretation  be  legally 
possible.  The  Legislature  seems,  by  the  terms  of  the  act,  to  have  de- 
signed to  leave  the  Sixth  and  Seventh  Districts  in  the  condition  in  which 
they  were  at  the  time  of  its  passage  until  the  next  ensuing  general  elec- 
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tion  in  November,  1876.  There  could  be  no  court  without  a  clerk.  This 
act  undertakes  to  establish  a  court,  but  it  makes  no  provision  for  the 
appointment  of  a  clerk  \mtil  the  next  general  election,  when  a  clerk  was 
to  be  elected  by  the  qualified  voters  of  the  two  districts  for  the  term  of 
four  years,  the  constitutional  term. 

By  the  act  of  1874,  as  we  have  seen,  the  city  of  Garrollton  continued 
to  be  part  of  the  Second  Judicial  -Districti  and  just  there  the  act  of  1876 
left  it.  If  the  constitution,  article  eighty-three,  prohibited  the  transfer  of 
this  territory  to  another  district  before  the  expiration  of  the  term  of  office 
of  the  judge,  these  two  acts  do  homage  to  that  article,  so  far  as  the  Seventh 
District,  the  city  of  Carrollton,  is  concerned.  And  if  the  effect  of  this 
act  of  1876  was  to  be  suspended  until  the  next  ensuing  election,  the  Sixth 
District  would  have  continued  to  be  part  of  the  First  Judicial  District, 
under  the  jurisdiction  of  the  courts  for  the  parish  of  Orleans,  and  the 
Seventh  District  would  have  continued  to  be  a  part  of  the  Second  Judi- 
cial District 

If  these  views  be  correct,  the  city  of  Jefferson,  the  Sixth  Municipal 
District,  was  part  of  the  First  Judicial  District  in  November,  1872,  and 
so  continued  to  be  until  November,  1876.  The  Fifth  District  Court  for 
the  parish  of  Orleans  had  complete  jurisdiction  of  the  person  and  prop- 
erty of  defendant,  and  there  is  no  error  in  the  judgment  appealed  from. 

It  is  not  necessary  for  us  to  decide,  we  desire  to  be  imderstood  as  not 
deciding,  whether  the  courts  for  the  parish  of  Orleans  had  jurisdiction 
over  the  inhabitants  of  the  Sixth  Municipal  District  prior  to  November, 
1872,  nor  do. we  decide,  because  it  is  not  necessary  to  decide,  in  this  case, 
whether  the  act  No.  45  of  1876  is  constitutional.  It  is  plainly  susceptible 
of  the  interpretation  which  we  have  given  it,  that  is,  that  its  effect  was 
suspended  untU  November,  1876,  as  to  the  Sixth  Municipal  District;  and, 
as  thus  interpreted,  it  is  wholly  inapplicable  to  the  case  before  us,  with- 
out effect  upon  the  rights  of  the  parties  to  this  suit  Tliis  interpretation 
we  are  bound  to  adopt  ut  res  magis  voleat  quam  pereat 

It  is  not  necessary  to  express  any  opinion  now  as  to  the  force  and  ef- 
fect of  this  act  from  and  after  November,  1876,  but  we  may  add  that  the 
Legislature  of  1877,  by  act  No.  85,  has  repealed  it,  and  transferred  the 
Sixth  and  Seventh  Districts  to  the  jurisdiction  of  the  First  Judicial  Dis- 
trict, to  take  effect  from  and  after  the  expiration  of  the  present  term  of 
the  judge  of  the  Second  Judicial  District. 

We  are  satisfied  that  the  decree  herein  rendered  on  the  thirtieth  of 
April,  1877,  is  correct,  and  it  remains  unchanged. 
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CONGUBBING  OPINION. 

EoAN,  J.    The  parish  of  Orleans  was  made  by  law  the  First  Judicial 
IMstrict  of  the  State.    If,  then,  the  limits  of  the  parish  of  Orleans  are 
increased  or  diminialied,  the  territory  annexed  to  the  parish  is  thereby 
annexed  to  the  First  Judicial  District,  or  that  taken  away  and  added  to 
another  parish,  which  is  at  the  time  part  of  another  Judicial  district,  be- 
comes thereby  part  of  that  other  judicial  district    The  only  limitation 
is  as  to  the  time  when  such  act  can  have  such  legal  effect,  owing  to  the 
restrictions  of  the  constitution  growing  out  of  the  term  of  office  of 
judges,  and  the  term  of  duration  of  judicial  districts;  and  as  the  Legis- 
lature can  not  be  supposed  to  have  intended  to  pass  an  unconstitutional 
act,  it  must  be  interpreted  as  we  said  in  the  former  opinion  in  this  case, 
and  as  was  said  in  the  Twenty-third  Illinois  case,  in  subordination  to  the 
provisions  of  the  constitution,  articles  eighty-three  and  eighty-four,  re- 
ferred to.    On  the  other  hand,  where  by  legislative  enactment  territory  is 
annexed  to  a  parish  which  forms  eitJier  the  whole  or  part  of  another  judi- 
<3al  district^  it  must  be  held  that  the  Legislature  intended,  by  annexation 
of  the  territory  to  the  parish,  to  annex  it  to  the  judicial  district  in  which 
the  parish  lies  to  which  the  territory  is  added.    No  other  is  a  reasonable 
conclusion,  and  such,  we  thinlc,  is  the  necessary  legal  effect  of  such  legis- 
lation, and  we  must  hold  that  the  Legislature  so  intended.    We  know  of 
no  rule  of  interpretation  which  requires  us  to  understand  or  interpret 
legislation  on  this  subject  otherwise  than  we  would  in  another,  i.  e.,  that 
the  Legislature  intended  by  the  act  of  annexation  to  the  parish  to  change 
it  to  the  district  in  which  is  the  parish  of  which  it  is  made  part,  and  take 
it  away  from  the  district  of  which  the  parish  from  which  it  is  taken  made 
a  part    As  we  before  said,  however,  this  is  done  subject  to  the  limita- 
tions named,  and  while  for  merely  municipal  purposes  the  jurisdiction 
of  the  parish  to  which  the  territory  is  added  attaches  so  soon  as  the  act 
^oes  into  operation,  the  other  effect  of  changing  the  judicial  district  is 
postponed,  as  we  held  in  the  former  opinion^  till  the  dose  of  the 
tenn  of  the  judge  presiding  at  the  time  of  the  annexation.    The  Legisla- 
ture can  as  well  change  the  limits  of  a  judicial  district  by  passing  an  act 
which  has  that  necessary  legal  effect  as  by  using  the  precise  terms  and 
declaring  that  such  was  their  intention.    This  is  what  was  meant  in  our 
former  opinion  in  this  case. 

I  concur  in  the  decree  and  opinion  of  Mr.  Justice  Marr  in  the  rehear- 
ing of  this  case. 
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No.  6668. 

Carondelet  Canal  and  Navigation  Company  v8.Narcisse  Parker,  Master 

AND  Owner  of  Schooner  Victoria  No.  2. 


The  State  may  Incorporate  a  company  to  convert  an  unnavl^able,  into  a  navigable 
stream  of  water,  and,  under  the  express  or  implied  consent  of  Gonarress. 
may  authorize  the  corporation  to  assess  a  char«re  for  the  use  of  the  stream,  on 
all  vessels  which  shall  thereafter  navigate  it.  And  such  a  charge  is  not  a  toll,  or 
duty,  forbidden  by  the  constitution  of  the  United  States,  but  is  a  compensation 
for  labors  actually  performed  by  the  corporation,  and  availed  of  by  said  vessels. 

The  consent  of  Congress,  by  which  the  State  Is  authorized  to  empower  one  corpora- 
tion to  assess  atoll  for  performing  certain  services,  will,  unless  expressly  with- 
drawn by  Congress,  inure  to  the  benefit  of  any  subsequent  corporation  char- 
tered by  the  State  to  perform  and  which  does  perform  said  services. 

APPEAL  from  the  Fourth  Justice  of  the  Peace,  parish  of  Orleans. 
Hernandez,  J. 

C  E,  Schmidt  and  H,  D,  Ogden,  for  plaintifEs  and  appellants. 

Louque  &  Fernandez,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  Plaintiff  claims  from  defendant  two  dollars  and  twenty- 
five  cents  for  toll  upon  the  admeasured  tonnage  of  schooner  Yictoria 
No.  2,  for  a  pass  granted  to  said  schooner  out  of  Bayou  St  John. 

The  defendant  denies  the  right  of  plaintiffs  to  recover,  for  this: 

First — ^That  the  Bayou  St.  John  is  a  natural  navigable  stream  empty- 
ing into  Lake  Pontchartrain  and  connected  with  the  Gulf  of  Mexico, 
and  is  public  property,  free  to  the  use  of  all  citizens  of  this  and  other 
States  of  the  Union,  who  have  a  natural  right  to  navigate  said  stream 
with  their  vessels  and  to  moor  the  same  to  the  banks  thereof. 

Second — ^That  by  the  act  of  Congress  admitting  Louisiana  as  a  State 
into  the  Union,  it  was  made  an  express  proviso  and  condition  that  the 
river  Mississippi  and  the  navigable  rivers  and  'Waters  leading  into  the 
same  and  into  the  Gulf  of  Mexico,  should  be  forever  common  highways 
free  to  the  inhabitants  of  all  the  States  and  Territories  of  the  United 
States  without  tolls  or  duties  therefor  imposed  by  said  State.  And  that 
by  section  6251  of  the  Revised  Statutes  of  the  United  States  all  naviga- 
ble rivers  and  waters  in  the  former  Territories  of  Orleans  and  Louisiana 
are  made  forever  public  highways. 

Third — That  the  charge  sought  to  be  collected  is  a  duty  on  tonnage 
imposed  by  the  State  of  Louisiana  without  the  consent  of  Congress, 
and  is  within  the  prohibition  contained  in  so  much  of  section  ten,  article 
one,  United  States  constitution,  as  provides  that  "no  State  shall,  with- 
out the  consent  of  Congress,  lay  any  duty  on  tonnage." 

From  the  decree  of  the  lower  court  rejecting  the  demand  plaintiff  has 
appealed. 
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In  the  pleadlDgs  and  the  printed  arguments  two  principal  questions 
are  presented: 

First— Was  Bayou  St.  John  a  naviprable  stream  before  it  was  improved 
by  plaintiiT  and  those  to  whom  the  plaintiff  has  succeeded  ? 

Second— If  it  was  navigable,  has  Congress  authorized  the  collection  of 
toll  to  pass  in  and  out  of  it? 

Bayou  St  John  empties  into  Lake  Pontchartrain.  In  the  latter  part 
of  the  eighteenth  and  the  commencement  of  the  nineteenth  century 
there  was  a  sand-bar  at  the  mouth  of  the  bayou,  and,  at  times,  the  wa- 
ter was  so  low  on  the  bar  that  even  a  canoe  had  to  be  dragged  over  it. 
At  that  date  the  bayou  was  not,  as  it  is  now,  linked  by  a  canal  to  the  city 
of  New  Orleans.  It  thus  remained  a  useless  artery  between  the  lake 
and  the  city,  until  the  Baron  de  Carondelet  ordered  the  opening  of  the 
canal  to  which  his  name  was  given. 

The  prqiet  of  the  Spanish  Governor  was  but  partly  executed  under 
his  administration,  and  when  Louisiana  became  an  American  Territory 
it  was  only  with  the  smallest  barks  that  any  one  could  venture  on  the 
few  inches  of  water  which  had  been  drawn  from  the  bayou  into  the  in- 
considerable canal  dug  by  the  baron's  order.  Except  at  long  intervals 
and  exceptional  periods  the  entrance  from  the  lake  into  the  bayou,  from 
the  bayou  into  the  canal,  was  then  impassable  for  such  schooners  as 
that  of  defendant. 

In  order  to  complete  the  work  begun  under  De  Carondelet  the  Terri- 
torial Council,  in  1806,  granted  a  charter  to  the  Orleans  Navigation  Com- 
pany, empowering  that  company  to  improve  Bayou  St.  John,  and,  under 
specified  conditions,  to  claim  and  collect  toll  from  the  boats  and  vessels 
entering  said  bayou. 

In  1821  the  Legislature  passed  a  resolution  requiring  the  Attorney 
General  to  issue  out  of  the  First  District  Court  a  scire  faciaSy  to  ascer- 
tain the  constitutional  validity  of  said  company's  charter,  and  whether, 
if  constitutional,  that  charter  had  not  been  violated  by  the  company. 

In  obedience  to  that  resolution  a  suii:  was  filed  in  the  name  of  the 
State  against  the  Orleans  Navigation  Company;  the  trial  of  that  mem- 
orable suit  was  marked  by  a  display  of  knowledge  and  talent  which 
would  have  enlisted  the  attention  of  the  ablest  jurists  of  any  age  or  State. 
The  constitutionality  of  the  charter  was  vindicated  and  acknowledged. 
11  M.  309. 

In  the  report  of  that  case  we  have  found  a  plain  recital  of  the  obsta- 
cles which  the  company  had  to  remove,  and  from  the  many  pages  of 
that  recital  we  quote  at  random: 

''Until  the  company  had  displaced  the  obstructions  at  the  mouth  of 
Bayou  St  John,  vessels  frequently,  when  locMled  with  pitch,  tar,  and  cat- 
tle, were  obliged  to  throw  their  cargoes  overboard.    *    *    The  inhabit- 
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ants  of  the  other  side  of  the  lake  were  some  times  a  month  at  home 
waiting  for  a  rise  on  the  bar.  *  *  These  flatboats,  drawing  from 
twelve  to  fourteen  inches,  were  for  days  aground.  *  *  A  number  of 
barges  were  kept  expressly  for  unloading  vessels  to  enable  them  to  cross 
the  bar.  *  *  The  expense  for  unloading  a  vessel  of  twenty  tons  was 
thirty  dollars,  and  the  cargo  was  often  damaged. '  *  *  Those  who  be- 
fore the  improvement  transported  goods  or  produce  would  willingly 
have  paid  double  the  duties  exacted  by  the  company  for  the  advantages 
derived  from  those  improvements.  *  *  In  1796  there  were  two  or 
three  schooners  in  the  basin  of  the  canal,  and  it  was  so  filled  up  that 
they  remained  there  two  or  three  years  before  they  could  get  out  *  * 
The  navigation  had  then  entirely  ceased  except  in  extraordinary  high 
water.  *  *  The  toll  claimed  by  plaintiff  is  less  than  such  vessels  had 
to  pay  to  unload  their  freight.  *  *  The  repairs  of  the  damage  done 
by  a  crevasse  cost  the  company  twenty-three  thousand  dollars;  by  a 
storm  twenty-five  thousand  dollars." 

In  that  case  as  in  this  it  was  urged  that  the  toll  authorized  by  defend- 
ant's charter  had  not  been  laid  with  the  consent  of  Congress.  To  that 
objection  this  court  answered  that  in  such  matters  the  constitution  of 
the  United  States  does  not  require  an  express  consent  from  Congress, 
and  an  implied  one  was  to  be  inferred  from  the  repeated  acts  of  that 
body  adding  to  the  means  provided  by  the  Territorial  Legislature  for 
the  completion  of  the  intended  improvements. 

That  all  the  navigable  rivers  in  the  State  are  public  highways  is  not 
disputed.  Nor  can  it  be  disputed  that  such  highways  are  free  to  the 
citizens  of  the  United  States  without  any  impost  tax  or  duty  therefor; 
but  in  the  sense  of  the  congressional  statute,  when  and  under  what  cir- 
cumstances is  a  river  to  be  considered  as  navigable?  Is  it  navigable 
though  closed  at  its  mouth  and  closed  at  its  source;  though  full  of 
stumps  and  logs  ?  Is  it  navigable  when,  to  cross  its  ten  or  twelve  sand- 
bars, the  cargo  of  a  vessel  has  to  be  thrown  overboard;  when  these  bars 
impede  the  course  of  even  the  hunter's  canoe  ?  Is  it  navigable  when- 
ever, at  some  point,  it  contains  a  sufficient  quantity  of  stagnant  water  to 
float  any  bark,  though,  as  a  prisoner  in  a  dungeon,  that  bark  can  only 
move  from  a  restricted  center  to  an  impassable  obstruction,  beyond 
and  back  of  which  there  are  other  and  as  impassable  obstructions? 

"  Une  riviere  est  navigable,"  said  Marcad^,  "  quand  elle  peut  porter 
des  b&titnents;  elle  est  flottable,  dans  le  sens  de  notreArticle,  quand  elle 
peut  porter  des  trains  ou  radeaux;  les  rivieres  flottables  a  bouches  per- 
dues  ne  font  partie  du  domaine  public.  Une  meme  riviere  peut  ^tre 
navigable  dans  une  partie,  flottable  avec  radeaux  dans  une  autre,  et  non 
flottable  dans  la  partie  superieure  de  son  cours."  Marcade,  vol.  2,  pp. 
381,  538. 
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The  congressional  enactments  we  are  told  stipulate,  not  merely  for  the 
freedom  of  navigation,  but  cdso  for  an  exemption  from  any  impost,  tax,  or 
duty.  As  remarked  by  Mr.  Justice  Martin,  the  organ  of  the  court  in 
the  case  already  alluded  to,  those  words,  tax,  impost,  and  duty,  "  must 
be  confined  to  the  idea  which  they  commonly  present  to  the  mind,  ex- 
actions to  fill  the  public  coffers,  for  the  payment  of  the  public  debt  and 
the  formation  of  the  general  welfare  of  the  country,  not  to  a  contribu- 
tion to  pay  the  expenses  of  building  bridges,  erecting  causeways,  or 
removing  obstructions  in  a  water-course,  which  are  to  be  paid  by  th.e 
individuals  who  enjoy  the  advantages  resulting  from  such  labor."  11 
M.309. 

No  State  is  prohibited  by  either  a  clause  of  the  Federal  constitution 
or  a  congressional  statute  from  improving  the  navigation  of  the  rivers 
which  flow  within  its  limits;  and,  as  decided  by  the  highest  court  of  the 
republic,  the  imposition  of  a  reasonable  toll  for  the  use  of  an  improve- 
ment of  the  navigation  is  not  a  violation  of  the  ordinance  of  1787, 
which  provides: 

"The  navigable  waters  leading  into  the  Mississippi  and  SL  Lawrence, 
and  the  carrying  places  between  the  same,  shall  be  common  highways, 
and  forever  free  as  well  to  the  inhabitants  of  said  territory  as  to  the 
citizens  of  the  United  States  and  those  of  any  other  State  that  may  be 
admitted  into  the  confederacy,  without  any  tax,  impost,  or  duty  there- 
for."   3  McL.  226;  6  MoL.  237. 

In  1852  this  court  decided  that  the  Orleans  Navigation  Company  had 
forfeited  its  charter,  and  declared  it  dissolved  and  extinct.    7  An.  679. 

In  1857,  on  the  sixteenth  of  March,  the  corporation  prosecuting  this 
suit  was  created  by  an  act  of  the  Legislature  of  this  State.  The  powers 
under  which  the  toll  sued  for  is  claimed  arc  conferred  by  section  ton  of 
that  act,  which  reads  as  follows: 

"  Be  it  further  enacted,  etc.,  That  this  corporatlnn  may  uiul  .shall  tuko, 
possess,  hold,  and  enjoy  all  and  singular  t\u:  lij^his,  iiriviK'^M\s,  fran- 
chises, immuniti(»H,  powor,  ami  autliority  whivh  were  at  any  tin.e  fjfianted 
to,  received,  i>os.se«so(l,  enjoyed,  and  exeroisod  hy  the  lato  Orleans  Navi- 
gation Company,  under  sections  nine,  tc^n,  t^even,  twelve,  and  thirteen  of 
an  act  entitled  *an  aetfor  improving  the  internal  navigation  ot  the  Ter- 
ritory of  Orleans,'  approved  July  3, 1805,  as  well  iis  those  copied  at  this 
time  by  the  said  New  Orleans  Canal  and  Navigation  Ct»nipany,  by  act 
approved  March  12, 1852,"  etc. 

Defendant  contends  that,  "  assuming  the  first  company  was  author- 
ized by  Congress,  it  does  not  follow  that  in  1857  the  Legislature  had  the 
sanction  of  that  body  to  create  a  new  corporation  and  confer  upon  it 
the  privileges  allowed  to  its  predecessor  by  the  original  charter."  The 
consent  of  Congress  was  given  less  to  the  company  than  to  the  State 
28 
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and  the  enterprise,  and  to  whomsoever  and  whatever  given,  that  con- 
sent never  was  withdrawn.  The  State  acted  under  it  and  granted  diar- 
ters;  under  it  rights  were  acquired,  which  neither  Congress  nor  the  State 
<sould  divest.  Of  that  great  enterprise  the  administration  alone  was 
oonflded  to  the  Orleans  Navigation  Company;  that  administration  and 
the  privileges  thereto  attached  that  company  has  forfeited  and  lost;  but 
-the  dissolution  of  the  corporation  did  not  affect,  condemn,  and  destroy 
the  enterprise,  and  the  thrice-expressed  congressional  sanction  prbtecte 
and  guards  the  charter  of  1857. 

As  on  the  trial  of  1822,  the  evidence  In  this  case  shows,  f^  beyond 
the  reach  of  any  rational  doubt,  that,  for  public  purposes,  as  one  of  the 
highways  of  intercourse  between  States,  as  a  commercial  avenue,  Bayou 
St.  John  was  not  navigable,  and  that  it  was  rendered  navigable  by  the 
efforts  and  with  the  funds  of  plaintiff  and  its  predecessor.  Toward  the 
lake  it  had  a  natural  gate,  but  it  was  nearly  closed;  that  gate  was  opened 
and  kept  open  by  those  companies.  Toward  the  dty  they  have  widened 
and  kept  unobstructed  a  communication  which  before  was  choked  witli 
obstructions,  and  as  shallow  as  insignificant  What  they  have  not  actu- 
ally created  they  have  permanently  improved. 

Were  it  not  for  the  works  of  the  plaintiff,  for  the  hundreds  of  thou- 
sands of  dollars  spent  by  it  and  its  predecessor,  were  it  not  for  its  daily 
expenditures,  its  vigilance,  its  dredgeboats,  its  incessant  care,  were  itik>t 
for  the  channel  of  two  thousand  feet  dug  at  the  cost  of  those  compa- 
nies from  the  bank  of  the  lake  to  the  light-house,  the  smaUest  barks 
would  have  to  fold  their  sails  at  the  mouth  of  Bayou  St  John,  and 
there,  as  in  an  antechamber,  wait  for  the  irregular  rise  of  the  wateiB  of 
thelaka 

Plaintiff  has  fairly  complied  with  every  obligation  of  its  charter.  It 
has  enlarged,  deepened,  straightened,  and  cleaned  the  bayou;  it  has  to 
constantly  struggle  against  the  danmging  effects  of  the  winds  and  waves 
on  the  embankments  and  the  channel  built  and  dug  in  the  lake.  It  has 
aided  and  increased,  to  an  incalculable  extent,  the  movement  of  naviga- 
tion on  and  through  said  lake  and  bayou;  it  has  lessened  the  expenses 
and  perils  of  that  navigation;  it  has  created  an  additional  harbor,  and 
is  now  claiming,  not  an  Impost,  not  a  tax,  not  a  duty,  but  a  leasonahle 
compensation  for  a  real  service,  for  a  service  already  rendered  and  which 
the  company  continues  to  render. 

The  State  in  granting  a  charter  to  plaintiff,  and  plaintiff  in  the  exer- 
cise of  its  privileges  tmder  the  charter,  have  violated  no  constitution, 
State  or  Federal,  invaded  no  highway,  interfered  with  no  right,  private 
or  public;  but,  on  the  contrary,  the  State  by  her  law,  the  company  by  its 
efforts,  have  opened  to  the  vessels  of  every  nation  another,  a  safe,  an 
important  route,  and  those  who  take  that  route  are  bound,  in  law  andin 
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equity,  to  pay  for  the  use  of  improvemeDts  whioh  are  the  result  of  not 
less  than  seventy-two  years  of  an  active,  costly,  and  intelligent  labor. 

To  the  protection  of  that  invaluable  and  honest  enterprise  the  faith  of 
the  republic  and  the  faith  of  the  State  are  pledged. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  annulled,  avoided,  and  reversed,  and, 
proceeding  to  render  such  Judgment  as  should  have  been  rendered  in 
and  by  said  court — 

It  is  further  ordered,  adjudged,  and  decreed  that  the  Carondelet  Canal 
and  Navigation  Company  do  have  judgment  against  and  recover  of 
Nardsse  Parker,  master  and  owner  of  the  schooner  Yictoria  No.  2,  the 
sum  of  two  dollars  and  twenty-flve  cents  with  the  costs  of  appeal  and  of 
the  lower  court 

<ThiB  case  was  decided  at  Opelousas  by  consent  of  litigants. 


No.  6615. 

John  Untsbsineb  vs.  Willuh  Mtt.t.^b  bt  al. 

*WheD  the  judflrment  does  not  condemn  the  defendant  to  pay  a  oertaln  sum,  or  do  a 
certain  act,  Uie  bond  for  a  ^lispensive  appeal  must  be  fixed  by  the  jadflre,  and 
need  only  cover  costs.  An  appeal  by  motion  in  open  court  can  only  be  taken 
pending  the  term  of  court,  during  which  the  jud«rment  was  rendered. 

The  delay  tor  taking  a  suspensiye  appeal  can  not  be  extended  by  agreement  of 
counsel. 

This  court  is  absolutely  without  jurisdiction  of  any  appeal,  taken  after  the  le^al 
delay  for  an  appeal  has  expired. 

A  PFEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 

JBreaux,  Fenner  d:  Hall,  for  plaintiff  and  appellee. 
Hudson  &  Feam^  for  defendant.  Haller. 

On  MonoH  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Habb,  J.  Untereiner  recovered  judgment  against  Miller  for  nine  hun- 
dred dollars.  Finding  no  property  to  satisfy  this  judgment,  he  brought 
suit  against  Miller  and  Haller,  a  revocatory  action,  to  have  annulled  as 
fraudulent  and  simulated  a  sale  made  by  Miller  to  Haller  of  x^ertain  real 
property. 

Haller  did  not  answer,  and  Judgment  by  default  was  talcen  against  him, 
and  confirmed  and  signed  on  the  fifteenth  of  January,  1876,  declaring  the 
«de  fraudulent  and  simulated,  and  of  no  eftect  against  third  persons  and 
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creditors  of  Miller.  Notice  of  this  judgment  was  served  on  Haller  ovt 
the  twenty-first  of  January,  and  on  the  first  of  February  the  delay  for  a 
suspensive  appecd  from  this  judgment  was  extended  by  agreement  of 
counsel  until  the  expiration  of  the  time  for  a  suspensive  appeal  from  the 
judgment  to  be  rendered  between  the  plaintiff  and  the  other  defendant, 
MiUer. 

Citation  was  served  on  Miller  on  the  twenty-seventh  of  November  and 
on  Haller  on  the  third  of  December,  and  Miller  answered  on  the  twen- 
tieth of  December,  1875.  The  case  was  tried  as  to  Miller,  and  final 
judgment  rendered  against  him,  signed  on  the  thirtieth  of  January, 
1877,  declaring  the  sale  to  be  fraudulent  and  simulated,  and  decreeing 
the  property  to  be  subject  to  seizure  and  sale  to  satisfy  Untereiner's 
debt  Both  defendants  were  represented  by  the  same  counsel.  No 
appeal  was  taken  from  the  judgment  against  Miller,  but  on  the  sec- 
ond of  February,  1877,  Haller  moved  for  and  obtained  a  suspensive  ap- 
peal from  the  judgment  against  him  signed  on  the  fifteenth  of  January, 
1876,  on  his  giving  bond  in  the  sum  of  two  hundred  and  fifty  dollars,  the 
amount  fixed  by  the  court.  Untereiner  moves  to  dismiss  the  appeal,  so 
far  as  it  is  suspensive,  on  the  ground  that  the  bond  is  not  sufficient  in 
amount. 

The  judgment  against  Haller  does  not  condemn  him  to  do  any  thing 
or  to  pay  any  thing,  and  the  only  bond  which  could  be  required  of  him 
was  one  for  such  sum  as  might  be  fixed  by  the  court,  sufficient  to  cover 
the  costs  of  the  appeal.     Code  of  Practice,  articles  573  to  577,  inclusive. 

An  appeal  can  be  taken  by  motion  only  during  the  term  at  which  the 
judgment  is  rendered.  The  term  at  which  the  judgment  was  rendered 
commenced  first  Monday  in  November,  1875,  and  ended  third  of  July, 
1876,  and  the  appeal  was  taken  at  the  succeeding  term,  which  commenced 
the  first  Monday  in  November,  1876,  and  will  end  third  of  July,  1S77, 
The  party  who  desires  to  appeal,  after  the  expiration  of  the  tern:  at 
which  the  judgment  was  rendered  must  file  a  iH^tition  praying  for  ai.  ap- 
peal, and  cause  the  a  p  pel  loo  to  be  citod. 

"  No  appeal  will  lie,  except  as  regards  minora,  after  a  year  has  expired, 
to  bo  computed  from  the  day  on  which  the  final  judgment  was  rendered, 
if  the  party  claiming  the  same  reside  in  the  State,  and  after  two  years,  if 
he  be  absent  therefrom."    C.  P.  article  593. 

This  law  is  imperative,  and  it  can  not  be  abrogated  by  the  agreement 
of  counsel  to  extend  the  delay  for  the  taking  of  a  suspensive  appeal.  No 
consent  of  parties  can  give  this  court  jurisdiction  or  enlarge  its  powers. 
If,  in  any  given  case,  *•  no  appeal  will  lie,"  whether  because  of  the  amount 
in  dispute,  or  because  the  time  limited  for  an  appeal  has  expired,  the  ap* 
pellate  court  has  no  jurisdiction,  and  every  court  is  bound,  ex  officio,  to 
take  notice  of  the  want  of  jurisdiction  patent  on  the  f^ce  of  the  record, 
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although  the  parties  may  be  willing  and  may  consent  not  to  raise  the 
question. 

The  bond  being  for  the  amomit  fixed  by  the  judge  is  sufficient  Possi- 
bly the  informality  of  an  appeal  by  motion  at  the  term  succeeding  that 
at  which  the  judgment  was  rendered  would  be  cured  by  the  volimtary 
appearance  of  the  appellee  for  any  other  purpose  than  to  move  for  the 
dismissal  on  that  ground,  but  as  the  right  of  appeal  had  ceased,  become 
extinct,  by  the  expiration  of  one  year,  this  court  is  without  jurisdiction, 
aod  must  so  decide  without  motion  to  that  effect 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  appeal  herein 
taken  be  dismissed  at  the  costs  of  appellant 


No.  5696. 
Succession  of  M.  M.  Dowleb. 

'The  creditor  of  a  succession  can  not  demand  that  the  auctioneer,  who  has  sold 
property  of  the  succession,  shall  nay  oyer  the  proceeds  of  the  property.  Only 
the  one  charged  with  the  administration  of  the  succession,  is  empowered  to 
make  such  demand. 

'The  auctioneer  is  entitled  to  reserve  out  of  the  proceeds  of  property  sold  by  him, 
the  amount  of  his  commissions,  and  the  expenses  of  the  sale. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot, 
J. 

McOlain  &  Nixon,  for  W.  I.  Hodgson,  appellant 
'  Braughn,  Buck  &  Dinkelspiely  for  appellee. . 

James  Lingan,  for  the  succession. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Certain  property  of  the  succession  of  M.  M.  Dowler  had 
been  sold  in  the  course  of  administration  by  Hodgson,  auctioneer,  by 
order  of  the  Second  District  Court 

On  the  ninth  of  November,  1874,  Mauslce,  a  judgment  creditor,  took  a 
rule  on  Mrs.  Ann  Dowler,  tutrix,  on  which  judgment  was  rendered  on  the 
twenty-first  of  December  ordering  the  sale  to  be  completed  and  the  cash 
portion  of  the  price  to  be  deposited  by  the  tutrix  in  the  hands  of  the 
sherifT,  subject  to  the  further  orders  of  the  court 

On  the  fourth  of  January,  the  sheriff  addressed  a  note  to  Hodgson 
saying  that  he  had  been  requested  by  the  attorneys  of  the  purchaser  to 
call  on  him,  Hodgson,  for  the  sum  of  seven  hundred  and  twenty  dollars 
held  by  him  in  the  succession  of  Dowler,  and  ordered  by  the  Second  Dis- 
trict Court  to  be  deposited  with  the  civil  sheriff. 

On  the  eighteenth  of  January^  the  attorneys  of  Mauske,  suggesting  that 
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Hodgson  had  been  served  wifch  an  order  requiring  him  to  pay  into  the 
hands  of  the  sheriff  the  proceeds  of  the  saie,  took  a  rule  on  him  to  show 
cause  why  he  should  not  pay  over  the  money  at  once,  or  be  punished  for 
contempt. 

Hodgson  excepted  that  Mauske  had  no  right  to  stand  in  judgment  in 
this  matter,  and  that  the  only  person  who  could  take  such  proceedings 
against  him  was  the  administratrix.  Reserving  the  benefit  of  the  excep- 
tion, he  stated  that  he  had  received  the  seven  hundred  and  twenty  dol- 
lars as  cash  payment  on  the  property  sold;  that  he  had  advertised  and 
offered  the  property  four  times,  under  as  many  different  orders  of  the 
court;  that  the  sale  was  completed,  and  the  title  passed  and  accepted  on 
the  twenty-ninth  of  December,  1874;  that  he  had  incurred  expenses  and 
charges  amoimting  to  $342  80,  leaving  balance  in  his  hands  $347  20,  after 
deducting  his  commissions,  thirty  dollars,  and  thirty  dollars  paid  the 
notary  for  canceling  mortgages,  etc.,  by  consent  of  all  parties. 

He  denied  that  he  had  ever  been  served  with  any  order  of  the  oouit 
requiring  him  to  pay  over  any  funds,  as  set  forth  in  the  rule.  He  claimed 
the  right  to  retain  the  amount  of  his  commissions,  expenses,  and  ehaiges, 
and  stated  that  he  had  ever  been  ready  and  willing  to  pay  over  the  bal- 
ance in  his  hands  under  order  of  the  court,  and  that  on  the  nineteenth  of 
January  he  had  tendered  the  amount  to  the  sheriff,  who  had  refused  to 
receive  it,  imder  instructions  from  the  attorney  of  the  succession. 

The  rule  was  made  absolute,  and  Hodgson  was  ordered,  within  live 
days,  to  deposit  the  proceeds  of  the  sale  in  the  hands  of  the  civil  sheiitC 
and  from  this  judgment  he  appealed. 

On  the  trial  Hodgson  testified  that  the  total  amount  received  in  cash 
was  seven  hundred  and  fifty  dollars;  that  he  had  never  been  infonned 
that  an  order  had  been  issued  requiring  him  to  make  a  deposit  of  the 
money  with  the  sheriff  until  since  the  rule  had  been  served  on  him,  and 
that  he  had  made  a  tender  of  the*  balance  in  his  hands  to  the  sherifl^  af- 
ter receiving  a  note  from  him  to  that  effect 

A  bill  of  exceptions  informs  us  that  Hodgson  offered  to  prove  the 
amount  of  expenses  incurred  in  selling  the  property,  which  testimony 
was  objected  to  by  counsel  for  plaintiff  in  rule  and  refused  by  the  court, 
on  the  ground  that  he  could  not  prove  any  offeet  against  the  succession 
of  Dowler  when  called  upon  to  account  for  money  in  hand  belonging  to- 
the  succession,  and  that  such  evidence,  if  admitted,  would  be  no  defense 
to  his  rule. 

We  think  the  court  erred  in  maintaining  this  rule.  Mauske  had  no 
right  to  control  the  funds  in  the  hands  of  the  auctioneer.  It  was  the 
business  of  the  tutrix,  or  the  person  administering  the  succession,  to  de- 
mand the  money  of  Hodgson,  and  we  at^  at  a  loss  to  know  what  the 
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sheriff  had  to  do  with  this  business;  why  the  money  of  the  succession,  to 
which  the  tutrix  was  legally  entitled,  and  for  which  she  is  legally  aocotint- 
able,  should  have  been  ordered  into  the  custody  of  the  sheriH 

If  the  rule  could  have  been  maintained,  the  court  should  have  received 
the  testimony  offered  to  prove  the  amount  of  Hodgson's  claim.  It  was 
not  in  the  nature  of  an  ofCset;  it  was  not  a  debt  due  by  the  deceased;  it 
was  simply  the  unquestionable  right  of  the  auctioneer  to  retain  out  of 
the  gross  proceeds  in  his  hands  the  expenses  incurred  and  his  charges 
and  commissions  for  selling  the  property.  The  law  fixes  the  commis- 
sions, but  the  other  chaiges  are  dependent  on  the  proof,  and  no  law 
makes  it  the  duty  of  the  auctioneer  to  pay  the  entire  proceeds  into  the 
hands  of  the  person  legally  entitled  to  it,  much  less  into  the  hands  of  the 
sheriff,  a  stranger  to  the  proceeding,  and  to  claim  his  expenses  and 
chaises  as  a  creditor.  If  the  court  had  heard  the  testimony,  and  had 
fixed  the  amount  justly  chargeable  against  the  proceeds,  and  had  ordered 
Hodgson  to  pay  the  balance  to  the  tutrix,  this  litigation  would  probably 
have  ended  there,  and  we  would  be  glad,  if  it  were  in  our  power,  to  make 
this  disposition  of  the  case. 

The  rule  taken  by  Mauske  was  officious.  The  sale  was  completed  only 
on  the  twenty-ninth  of  December.  Kon  constat  that  the  tutrix  and  the 
auctioneer  would  not  have  settled  this  matter  amicably  and  properly,  and 
that  the  net  proceeds  of  sale  would  not  have  been  paid  over  to  the  tutrix 
by  the  auctioneer  without  unreasonable  delay.  Mauske  had  a  right  to  call 
on  the  tutrix  to  account  and  to  pay  the  debt  due  him,  but  he  had  no  right 
to  interfere  with  the  administration  by  provoking  an  order  to  have  the 
money,  which  should  have  gone  into  the  hands  of  the  tutrix,  placed  in 
the  hands  of  the  sheriff.  It  is  the  business  of  the  perscn  charged  with 
the  administration  to  demand  debts,  money,  and  property  belonging  to 
the  Buccession,  and  to  administer  and  dispose  of  the  effects  under  the  or- 
der of  the  probate  court,  but  the  creditors  of  the  succession  have  noth- 
ing to  do  with  the  property,  nor  with  the  debts,  nor  the  debtors  of  the 
succession. 

In  the  hope  of  promoting  a  correct  and  speedy  settiement,  which  ought 
to  be  a  very  simple  matter,  we  suggest  that  the  proper  course  is  for  the 
tutrix,  or  the  person  administering  the  succession,  to  take  a  rule  on 
Hodgson  to  show  cause  why  he  should  not  pay  the  money  in  his  hands,, 
proceeds  of  sale  of  the  property  of  the  succession.  In  answer  to  this 
rule  he  would  set  out  in  detail  whatever  deductions  he  claims  for  costs, 
charges,  and  commissions.  The  court  would  hear  the  proof,  fix  the 
amount,  and  order  Hodgson  to  pay  over  the  balance. 

As  the  case  comes  before  us,  we  are  compelled  to  reverse  the  judgment 
appealed  from,  and  we  do  this  with  less  reluctance  because  the  costs  will 
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fall  upon  the  peraon  whose  unwarranted  interference  has  caused  this  de- 
lay in  the  settlement  of  the  succession. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  annulled;  that  the  rule  herein  taken  by  Otto 
Mauske,  on  the  eighteenth  of  January,  1875,  upon  which  the  judgment 
appealed  from  was  rendered,  be  dismissed,  and  that  Otto  Mauske  pay  the 
costs  in  the  court  below  and  of  this  appecd. 


No.  6240. 
29  440  John  V.  Sevieb  vs.  Inez  R.  Gordon,  Wife,  etc. 

tS2    354 

Heirs  who.  when  they  attain  majority,  sue  for  a  partition  of  the  property  of  the 
sucoession.  and  enter  into  Its  possession,  thereby  accept  the  succession  purely 
and  simply.  They  cease  to  be  beneficiary  heirs,  and  become  personally  bound 
for  the  debts  of  the  succession. 

Creditor?  of  a  succession  who  permit  the  heirs  to  take  possession  of  its  propeitr 
without  having  resorted  to  the  action  for  a  separation  of  patrimony,  become 
mere  ordinary  creditors  of  the  heirs. 

One  who  buys  the  interest  of  an  heir  in  a  succession,  the  administration  of  which 
has  closed,  and  the  property  of  which  is  in  the  possession  of  the  heirs,  does  not 
become  liable  for  that  heir's  share  of  the  debts  of  the  sucoession. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas.   Hough,  J. 
Farrar  &  Reeves  and  JEJ.  H.  Farrar,  for  plaintiff  and  appellant. 
Drake  &  Girmlt,  for  defeaJarit. 
The  opinion  of  the  court  was  delivered  by 
Mabb,  J.    James  G.  Gordon  died  in  1855,  leaving  five  children,  all 

r 

minors.  His  succession  was  administered  in  Tensas,  the  parish  of  his 
domicile,  first  by  the  executor  named  in  ihe  will,  who  died  in  1867,  and 
subsequently  by  a  dative  executor,  who  was  discharged  in  1871. 

In  December,  1868,  two  of  the  heirs  brought  suit  against  the  others 
for  a  partition;  and  final  partition  was  made  in  January,  1870,  and 
homologated  on  the  third  of  May,  1870.  The  entire  property  of  the 
succession  consisted  of  tfie  Verona  plantation;  and  it  was  divided  in 
kind,  and  the  portions  allotted  to  the  heirs,  respectively,  were  desig- 
nated by  proper  description  and  conveyed  to  them, 

Mrs.  Inez  Ruth  Gordon,  wife  of  John  Gordon,  one  of  the  five  helre, 
brought  suit  for  a  separation  of  property,  and  recovered  judgment 
against  her  husband  in  October,  1869,  for  fourteen  thousand  dollars,  with 
recognition  of  her  mortgage  on  all  his  property,  dating,  as  to  part  of 
her  demand,  in  January,  1861,  and  as  to  the  remainder  in  January,  1862. 
Execution  issued  on  this  judgment,  under  which  the  sheriff  seized  the 
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interest  of  John  Gk)rdon  in  the  estate  of  his  father,  and  it  was  adjudi- 
cated to  Mrs.  Gordon  in  May,  1870,  after  the  homologation  of  the  parti- 
tion. 

lo  June,  1867,  John  Y.  Sevier  brought  suit  against  the  executor  of 
James  G.  Gordon,  and  recovered  judgment,  which  was  affirmed  by  this 
court  in  1870.  He  attempted  to  enforce  this  judgment  in  the  district 
court,  in  which  it  was  rendered,  and  obtained  an  order  in  April,  1870, 
requiring  the  executor  to  sell  the  property  of  the  succession  for  that 
purpose.  This  court  decided  that  this  proceeding  in  the  district  court 
was  void  for  want  of  jurisdiction.    23  An.  212. 

The  executor  filed  his  final  account,  which  was  homologated  in  May, 
1871;  and  he  was  dischaiiged,  and  his  bond  canceled.  Sevier  appealed 
from  this  judgment;  and  his  appeal  was  dismissed  in  March,  1872.  He 
then  brought  suit  and  obtained  judgment,  declaring  the  partition  an  ab- 
solute nullity,  annulling  the  judgment  by  which  the  executor  was  dis- 
chaiged,  and  ordering  him  to  resume  the  possession  and  administration 
of  the  property;  and  shortly  after  he  obtained  an  order  from  the  parish 
court  requiring  the  executor  to  sell  the  Verona  plantation  in  satisfaction 
of  his  judgment. 

This,  court  decided  in  the  suit  for  nullity  that  the  executor  had  been 
properly  discharged,  and  that  the  heirs  were  legally  entitled  to  the 
possession  which  they  held  under  the  partition.  25  An.  220.  In  the 
other  case,  the  court  reversed  the  judgment  of  the  parish  court,  and  de- 
cided that  the  succession  of  Gordon  wbb  closed,  and  that  the  proceeding 
against  the  person  who  had  been  executor,  requiring  him  to  sell  the 
property,  was  unauthorized  by  law.  25  An.  231.  This  was  but  the  aflEirm- 
ance  of  the  decision,  rendered  the  year  before,  in  the  suit  of  Fowler  vs. 
the  Succession  of  Gordon.    24  An.  270. 

Sevier  then  brought  this  suit  against  Mrs.  Gordon,  who  was  a  widow 
at  that  time,  to  recover  the  virile  share,  one  fifth  of  the  judgment,  for 
which  her  deceased  husband  was  liable  as  one  of  the  heirs  of  James  G. 
Gordon.    He  bases  his  action  on  two  grounds  — 

First— That  by  purchasing,  under  her  judgment,  the  individual  inter- 
est of  her  husband  in  the  succession,  she  assumed  his  portion  of  the 
debts  of  the  succession. 

Second — Tliat  in  the  answer  filed  by  her  to  the  rule  to  compel  the  dis- 
chaiged  executor  to  sell  the  Verona  plantation,  ^rs.  Gordon  had,  judi- 
cially and  in  writing,  assumed  to  pay  the  virile  portion  of  her  husband. 

The  defendant  denied  the  alleged  liability.  She  plead  that  the  mat- 
ter in  controversy  had  become  res  adjudicata  by  the  several  decisions  of 
this  court  already  referred  to;  and  she  specially  denied  "  that  she  ever, 
directly  or  indirectly,  judicially  or  otherwise,  assumed,  covenanted,  or 
promised  to  pay  the  pretended  debt  asserted  by  plaintiff,  and  avers  that 
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if  any  Buch  promise,  covenant,  or  assumpsit  was  ever  made  or  filed  in 
any  proceeding  by  her  attorney,  the  same  was  done  without  her  consent, 
authority,  or  sanction,  and  against  her  will,  and  was  made  and  done  in 


error." 


The  judgment  of  the  court  below  was  in  favor  of  defendant,  and  plain- 
tiff appealed.  His  counsel  have  filed  an  elaborate  brief,  the  purpose  of 
which  is  to  show  that,  as  John  Gordon  was  a  minor  when  his  fkther 
died,  he  was  necessarily  a  beneficiary  heir;  that  the  separation  of  patri- 
mony was  the  legal  consequence;  and  that  the  creditors  of  the  succes- 
sion are  entitled  to  be  paid  by  preference  out  of  the  property  inherited. 

It  is  true  that  minors  are  beneficiary  heirs;  that  beneficiary  heirs  are 
entitled  to  the  residuum  only  after  the  debts  of  the  succession  ^re  paid; 
and  that  they  are  not  personally  liable  for  the  debts  of  the  succession. 
It  is  equally  true  that  the  beneficiary  heirs,  when  they  obtain  their 
majority,  may  become  heirs  purely  and  simply,  and  may  obtain  posses- 
sion  as  owners  of  the  property  of  the  succession,  and  be  liable  for  its 
debts.  In  this  case  the  heirs  provoked  a  partition,  and  went  into  posses- 
sion. The  succession  thereupon  ceased  to  exist;  and  those  who  were 
originally  beneficiary  heirs,  because  of  their  minority,  became  absolute 
heirs,  and  liable,  each  for  his  virile  share,  personally  and  unconditionally, 
for  the  debts  of  the  succession  which  had  not  been  paid. 

The  liability  of  the  heirs  for  the  debts  of  the  succession  results  from 
their  unqualified  acceptance.  Where  the  acceptance  is  with  benefit  of 
inventory  the  succession  must  be  administered,  and  the  debts  paid  in 
course  of  administration,  and  the  beneficiary  heir  is  not  liable  for  his 
virile  share,  nor  for  any  other  share  or  portion  of  the  debts.  Where  the 
acceptance  is  pure  and  simple  the  heirs  are  entitled  to  be  put  into 
possession,  subject  to  the  right  of  the  creditors  to  demand  an  adminis- 
tration; and  they  become  at  once  personally  liable  for  the  debts  of  the 
succession.  B.  C.  0.  1032  to  1070,  inclusive.  The  separation  of  patri- 
mony is  the  means,  provided  by  law,  of  preventing  the  individual  credit- 
ors of  the  persons  who  are  heirs  from  subjecting  to  their  debts,  to  the 
prejudice  of  the  creditors  of  the  succession,  the  property  inherited,  or, 
vice  versa,  of  preventing  the  creditors  of  the  heirs,  as  such,  from  sub- 
jecting the  property  of  tfee  heirs,  not  derived  from  the  succession,  to 
their  debts,  to  the  prejudice  of  the  individual  creditors  of  the  persons 
who  are  heirs.  No  such  measures  are  required  with  respect  to  the  bene- 
ficiary heir,  and  the  separation  of  patrimony,  is  not  applicable  to  him, 
because  he  can  not  obtain  possession  of  any  of  the  property  or  effects 
of  the  succession  until  the  debts  are  paid,  and  the  administration  closed; 
and  his  individual  creditors  could  by  no  means  reach  the  property  of 
the  succession  under  administration.  R  C.  C.  arts.  1444  to  1464,  in- 
clusive. 
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The  heirs  have  th^  right,  at  any  time,  to  demand  of  the  executor  the 
possession  of  the  succession  by  o£fering  him  a  sum  sufficient  to  pay  the 
movable  legacies.  R  C.  C.  1671.  If  there  are  claims  pending  in  court 
for  the  money  or  property  of  the  succession,  the  heirs  may  be  com- 
pelled by  the  creditors,  before  obtaining  actual  possession,  to  give  secu-< 
lity  for  the  money  so  claimed,  or  property,  in  suit    R  C.  C.  art  1012. 

The  demand,  by  suit,  of  a  judicial  partition,  was  an  acceptance  by  the 
hdiB  pure  and  simple,  because,  as  beneficiary  heirs,  they  could  not  have 
arrested  the  administration,  nor  claimed  any  part  of  the  succession  until 
the  debts  were  paid  and  a  residuum  remained  for  distribution.  It  is 
the  right  of  the  creditors  to  demand  the  separation  of  patrimony;  but 
this  must  be  done  within  three  months  after  the  tacit  or  express  accept- 
ance by  the  heirs,  (R  C.  C.  1444  to  1456);  and  they  must  declare,  under 
oath,  that  they  believe  the  heir  is  embarrassed  with  debts,  which  they 
have  reason  to  believe  will  absorb  the  effects  of  the  succession.  R  C.  0. 
1457. 

If  there  could  be  any  doubt  as  to  the  effect  of  the  demand  of  a  judi- 
cial partition,  the  actual  partition,  and  the  taking  possession  by  the 
heirs  of  their  respective  shares,  constituted  a  plain  and  unequivocal  ac- 
ceptance; and  the  separation  of  patrimony  was  never  demanded,  nor  was 
any  security  required  of  the  heirs.  The  consequence  is  that  the  credit- 
ors of  the  succession  have  become  thereby  the  creditors  of  the  heirs,, 
each  for  his  virile  share;  and  they  have  precisely  the  same  rights  as  any 
other  ordinary  creditors  of  the  persons  who  are  the  heirs. 

These  principles  are  elementary;  and  it  was  necessary  to  enunciate 
f hem  only  to  prepare  the  way  for  the  consideration  of  the  two  groimds 
upon  which  the  plaintiff  relies. 

First— By  the  partition  made  on  the  twenty-fourth  of  January,  1870, 
the  spedflc  part  of  the  Verona  plantation  which  fell  to  John  Gordon  be- 
came absolutely  his  property,  and  the  legal  title  vested  in  him.  It  was 
thenceforth  liable  to  seizure  by  his  creditors,  without  distinction;  and  it 
was  seized  on  the  second  of  April,  1870,  and  sold  on  the  sixteenth  of 
May,  1870,  at  the  instance  of  his  wife,  his  judgment  creditor,  who  had 
also  a  mortgage,  judicially  recognized. 

It  is  true  the  sheriff  seized  and  sold  "  the  undivided  interest  of  John 
Gordon  in  the  estate  oT  James  G.  Gordon,  deceased,  said  succession 
property  being  composed  of  the  Yerona  plantation,  said  interest  consist- 
ing of  one  fifth  of  said  entire  succession,''  but  this  in  no  manner  changed 
the  relations  of  Mrs.  Gordon  to  the  property  or  to  the  creditors.  Plain- 
tiff had  no  mortgage,  no  lien,  no  privilege,  no  right  of  preference  on  this 
property,  and  no  judgment  against  John  Gordon,  and  the  seizure  and 
We  by  the  judgment  creditor  of  John  Gordon  divested  his  interest,, 
whatever  it  might  be,  whenever  and  however  ascertained,  and  vested  it 
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in  Mrs.  Gordon,  the  purchaser,  to  the  exclusion  of  all  other  persons 
whomsoever. 

Every  personal  creditor  of  John  Gordon  had  the  same  right  precisely 
as  plamtlff  had,  the  right  to  sue,  obtain  judgment,  and  seize  and  sell 
John  Gordon's  property.  By  her  purchase  Mrs.  Gordon  incurred  no 
liability  to  plaintifL  She  simply  enforced  her  rights  against  her  debtor, 
to  the  extent  of  the  value  of  his  property,  and  in  no  sense  did  she  take 
his  place  as  debtor  of  plaintiff,  or  as  debtor  of  any  other  person. 

Second — The  answer  of  Mrs.  Gordon,  alleged  to  be  a  judicial  confession 
of  liability,  was  filed  on  the  twenty-seventh  of  September,  1872,  and  is 
in  these  words: 

"  If  the  judgment  set  forth  in  said  rule  be  final,  respondent,  under  the 
law,  elects  to  pay  whatever  portion  of  the  debt  may  be  due  by  her  on 
said  judgment,  in  order  to  save  her  portion  of  the  Terona  plantation 
from  being  sold." 

Too  much  importance  has  been  attached  to  this  answer.  It  contains 
no  word  of  promise^  and  it  is  simply  the  declaration  of  Mrs.  Gordon's 
election  to  pay  whatever  might  be  due  by  her  rather  than  have  her  prop- 
erty sold.  The  only  motive  was  to  save  her  property,  in  the  event  that 
it  was  liable,  by  paying  the  debt  for  which  she  supposed  it  might  be  sold. 
But  the  property,  clearly,  was  not  liable.  WhUe  it  belonged  to  the  suc- 
cession it  was  liable  for  the  debts  of  the  succession.  When  it  went  into 
the  possession  of  the  heirs,  in  virtue  of  the  partition,  it  became  their 
property,  and  was  liable  for  all  their  debts,  respectively.  It  could  no 
longer  be  pursued  by  the  creditors  of  the  succession  as  the  property  of 
the  succession,  because  the  succession  had  ceased  to  exist.  If  Mrs.  Gor- 
don had  known  that  the  property  was  not  legally  bound,  there  would 
have  been  no  occasion,  no  motive  for  any  such  election,  and  if  she  had 
unconditionally  promised  to  pay  the  debt,  believing  that  her  property 
was  bound  for  it,  there  would  have  been  such  error  in  the  motive  as 
would  have  made  the  promise  void. 

If  this  answer  could  be  interpreted  to  be,  what  it  certainly  is  not  by  its 
terms,  an  assumption  of  the  portion  of  the  judgment  for  which  John 
Gordon  was  liable,  it  would  be  without  eflfect,  for  two  reasons: 

First — Because  there  could  have  existed  no  other  consideration  for 
this  assumption  than  the  erroneous  belief  that  the  property  was  bound 
And  would  be  sold  in  satisfaction  of  the  judgment 

Second — Because  Mrs.  G<>rdon  was  a  stranger,  a  third  person,  not  a 
party  to  the  contract  or  the  judgment;  and  by  the  act  of  1858,  Revised 
Statutes,  section  1443,  the  promise  to  pay  the  debt  of  another  must  be 
in  writing,  "signed  by  the  party  to  be  charged,  or  by  his  specially 
authorized  agent  or  attorney  in  fact"  The  attorney  at  law  employed 
to  defend  his  client  is  not  such  a  "  specially  authorized  agent  or  attor- 
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ney  in  feet,"  and  there  would  be  no  oocasion  for  his  professional  services 
if  the  debt  sued  for  was  to  be  assumed  and  paid  by  his  client. 

We  do  not  think  that  the  attorney  of  Mrs.  Gordon  intended  to  bind 
her  to  pay  the  debt;  and  we  are  satisfied  he  had  no  such  power.  The 
election  to  pay  in  money,  in  the  event  of  liability,  rather  than  have  prop- 
erty sold,  is  not  an  assumption  and  promise  to  pay  absolutely.  It  is 
contLDgent  upon  liability,  and  that  liability  did  not  exist.  Mrs.  Gordon 
was  not  the  heir  of  her  husband.  She  was  his  creditor  for  a  sum  exceed- 
ing the  value  of  his  entire  inheritance,  and  she  was  under  no  obligation, 
legal  or  moral,  to  pay  his  debts. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed  with  costs. 

Spencer,  J.,  recused. 


CoNCURBiNG  Opinion. 

Egan,  J.  Where  heirs  accept  with  benefit  of  inventory  administration 
is  proper,  and  the  law  directs  the  judge  so  to  order.  I  am  not  prepared, 
however,  to  subscribe  to  the  doctrine  that  if  there  be  no  administration 
the  heirs  can  not  be  sued  directly  and  that  they  are  not  bound  to  any 
extent.  I  think  they  may  be  so  sued  and  held  liable  to  the  extent  of  the 
value  of  the  property  inherited  They  may,  however,  be  dischaiiged  from 
all  personal  liability  by  surrendering  to  the  creditors  the  property  of  the 
succession.  It  is  only  during  the  term  for  deliberating  that  the  heir  can 
not  be  sued.  I  concur,  however,  in  the  decree  in  this  case  and  in  the 
opinion  generally. 


On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  It  is  argued  that  acceptance  of  a  suocesmon  with  benefit  uf 
inventory  has  the  same  effect  as  the  action  of  separation  of  patrimony. 
AVe  do  not  think  so.  -The  action  for  separation  of  patrimony  of  tho  an- 
cestor from  that  of  the  hoir  allowed  to  tlu'  croditor  from  its  very  nature 
has  no  application  except  in  case  of  the  unconditional  acceptance  by  tho 
heir,  and  to  avoid  the  consequences  of  the  property  derived  from  the 
succession  being  so  mixed  with  that  acquired  otherwise  that  it  may 
become  liable  to  incumbrances  or  debts  of  the  heir  to  tho  detriment  or 
exclusion  of  the  creditor  of  the  ancestor.  This  action  is  only  allowed 
within  a  limited  time.  The  original  acceptance  with  benefit  of  inventory 
(lid  not  prevent  the  subsequent  unconditional  acceptance  in  the  present 
case,  and  the  creditor  did  not  resort  to  the  action  of  separation. 

The  rehearing  is  refused. 


us 
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A  railroad  corporation  will  not  be  held  liable  for  the  value  of  property  erroneously 
reoeipted  for  by  one  of  its  station  offonts.  and  which  was  never  received  by  the 
road,  when  the  party  olaiminff  the  value  of  the  property,  who  is  the  factor  and 
affent  of  the  alleged  oonsiffnor.  fails  to  show  that  he  has  made  any  speeiflo  loan 
on  said  property,  on  the  faith  of  the  assent's  erroneous  receipt. 

The  case  would  not  be  different,  even  if  the  plaintiff  were  a  stranj^er,  who  had  ad- 
vMiced  money  purely  on  the  faith  of  the  receipt. 

The  clause  in  a  bill  of  ladin^r.  which  acknowled«res  the  receipt  of  property,  or  de- 
clares as  to  its  Qondition.  may  be  disproved  by  parol  proof. 

The  holder  of  a  bill  of  ladliis  can  aoQuire  no  (greater  rights  under  it  than  were  pos- 
sessed by  the  orifirinal  consiitnee. 

A  common  carrier  is  no  more  bound  by  a  bill  of  lading  iriven  by  his  acrent,  for  ^oods 
not  received  by  him.  than  by  a  bill  of  exthsnge  signed  with  his  name  by  one  not 
authorized  to  siurn  it. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynch, 
J. 

Thomas  Bunion,  for  plaiotUf  and  appellee. 

X.  E.  Simonda,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  PlaintiCSs  seek  to  recover  of  defendant  the  value  of  four- 
teeai  bales  of  cotton,  alleged  to  have  been  shipped  by  J.  W.  Mitchell  & 
Co.,  at  (Goodman,  Misais^ppi,  consigned  to  plaintiff^,  and  not  delivered 

The  defendant  answers  that  four  of  the  bales  have  been  delivered  or 
accounted  for;  and  as  to  the  remaining  ten  bales  that  there  were  two 
receipts  or  railroad  bills  of  lading  given  by  the  station  agent  at  Good- 
man, one  dated  the  eighteenth  of  December,  1869,  for  ten  bales,  the 
other  dated  the  flist  of  January,  1870,  for  thirty-three  bales;  that  by 
mistake  of  the  agent  the  ten  bales  for  which  the  receipt  of  the  eight- 
eenth of  December  was  given  were  included  in  the  receipt  of  the  first  of 
January;  that  thirty-three  bales  only  were  delivered;  and  that  defend- 
ant is  not  liable  for  the  cotton  which  was  not  delivered  to  the  agent 

There  was  Judgment  in  favor  of  plaintiff  for  the  value  of  twelve  bales, 
and  defendant  has  taken  ttds  appeaL 

We  think  that  the  proof  accounts  satisfactorily  for  four  of  the  bales, 
and  we  understand  from  the  brief  of  counsel  for  plaintiffa  that  the  con- 
troversy is  limited  to  ten  bales. 

A  comparison  of  the  two  receipts  shows  the  identity  of  the  marks  and 
numbers  of  the  ten  bales  for  which  the  receipt  of  the  eighteenth  of  De- 
cember was  given  and  ten  of  the  thirty-thiee  bales  included  in  the  re- 
ceipt of  the  first  of  January;  and  the  testimony  of  Kendel,  the  station 
agent  at  Goodman,  explains  this  fully,  and  shows  how  the  mistake  oc- 
curred. 

About  the  eighteenth  of  December  the  road  was  blocked  with  cotton 
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and  Kendel  oeased  to  give  receipts  until  about  the  first  of  January.  On 
that  day  the  shipping  clerk  of  J.  W.  Mitchell  &  Go.  went  utth  his  check- 
book to  the  station-agent  to  get  a  receipt,  and  the  whole  number  iA 
bales  which  had  been  delivered  by  Mitchell  &  Co.  was  found  to  be  thirty- 
three.  The  receipt  of  eighteenth  of  December  was  given  by  Kennedy, 
the  assistant  of  Kendel.  and  Kendel,  not  knowing  that  it  had  been  given, 
^ave  the  receipt  of  the  first  of  January  for  the  whole  number,  thirty- 
three,  including  the  ten  bales  for  which  the  receipt  of  the  eighteenth  of 
December  had  already  been  given. 

Afterward  the  agent,  having  discovered  the  mistake,  went  to  Mitchell 
^  Co.,  and  they  stated  to  him  that  they  had  but  one  lot  of  the  same 
marlcs;  that  is  was  probable  duplicate  receipts  had  been  given;  but  that 
they  claimed  only  what  their  book  showed. 

One  of  the  plaintiffs,  interrogated  on  facts  and  articles,  stated  that 
Mitchell  &  Co.,  after  this  suit  was  brought,  asked  plaintiffo  ^*  to  stop  the 
proceedings  for  fear  of  duplicate  receipts."  Before  that  they  had  told 
plaintifCs  that  all  the  cotton  claimed  had  been  put  on  the  platform  at  the 
raihroad  depot,  and  that  the  railroad  owed  for  It. 

We  have  no  doubt  that  the  ten  bcUes  menticmed  and  described  In  the 
receipt  of  the  eighteenth  of  December  were  identical  with  ten  of  the 
bales  included  in  the  receipt  of  the  first  of  January;  that  this  mistake 
occurred  just  as  stated  by  Kendel;  and  that  he  neither  perpetrated 
nor  intended  any  fraud. 

The  two  receipts  differ  only  in  date,  number  of  bales,  eta,  and,  omit- 
ting these  particulars,  they  read  as  follows: 

"Beceived  of  J.  W.  Mitchell  &  Co.,  —  bales,  eta,  to  be  transported 
from  GkKKlman,  on  the  Mississippi  C^itral  Bailroad,  to  New  Orleans, 
and  consigned  to  Hunt  &  Macaulay.  But  this  company  receives  said 
cotton  for  transportation  conditioned  that  it  shall  be  liable  only  for  loss 
resulting  from  negligence." 

It  will  be  seen  that  this  instrument  differs  from  the  more  formal  bill 
of  lading  in  general  use  in  transportation  by  water.  It  oontains  no 
words  of  negotiability;  it  makes  no  stipulation  for  the  payment  of 
freight,  and  it  does  not  bind  the  carrier  in  express  terms  to  deliver  to 
the  consignee. 

Plaintiilld  base  their  right  to  recover  on  the  groimd  that  they  made 
advances  to  Mitchell  &  Co.  on  the  faith  of  these  receipts  which  they 
would  not  otherwise  have  made.  The  defense  is  that  the  corporation  is 
not  bound  by  the  receipt  or  bill  of  lading  given  by  the  station-agent  in 
error,  and  that  it  is  not  liable  for  the  cotton  not  actually  delivered  to  the 
agent  for  transportation. 

The  answer  of  plaintiffo  to  the  second  interrogatc»ry  propounded  to 
them  explains  the.  relations  between  them  and  Mitchell  &  Co.  in  few 
words: 
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"  J.  W.  Mitchell  &  Co.  owed  plaintiffe  a  large  balance  in  the  fall  of 
1869.  We  made  an  arrangement  with  them  by  which  they  were  to  con- 
tinue their  shipments  to  us  and  we  were  to  advance  a  portion  of  this 
value,  the  object  being  to  give  them  an  opportunity  to  pay  off  their 
debts." 

On  the  seventeenth  of  December,  1869,  Mitchell  &  Co.  owed  plaintiffs 
a  balance  of  812,912  15,  against  which  plaintiffe  held,  for  sale  at  that 
date,  fourteen  bales  of  cotton.  From  the  seventeenth  of  December  to 
the  fifteenth  of  March  inclusive  plaintiffs  made  other  advances  amount- 
ing to  813,013.  The  total  credits  during  that  period  aggregated  318,- 
163  94,  which  extinguished  the  debt  subsequent  to  the  seventeenth  of 
December  and  left  86160  94  to  be  applied  to  the  812,912  15,  balance  due 
on  the  seventeenth  of  December,  thus  reducing  that  balance  and  the 
entire  indebtedness  of  Mitchell  &  Co.  to  86761  21,  which  was  closed  on 
the  first  of  April,  1870,  by  the  notes  of  Mitchell  &  Co. 

An  inspection  of  the  account  rendered  by  plaintiffs  will  show  that  the 
advances  were  not  made  specifically,  but  were  carried  into  general  ac- 
count, just  as  were  the  proceeds  of  sales.  For  example:  the  account 
beginning  the  seventeenth  of  December  was  increased  up  to  the  first  of 
January  to  817,035  03;  reduced  by  sales  credited  the  twenty-second  and 
thirtieth  of  December  to  814,763  66,  and  this  was  at  the  time  the  road 
W€is  blocked  with  cotton,  and  shipments  from  Goodman  must  have  been 
very  uncertain.  And  again,  from  the  nineteenth  of  January  to  the  fif- 
teenth of  March  inclusive,  when  there  was  no  longer  reason  to  expect 
the  delivery  of  the  ten  bales  short  on  the  receipts  of  the  eighteenth  of 
December  and  the  first  of  January,  plaintiffe  made  advances  to  Mitchell 
&  Co.  aggregating  something  over  five  thousand  dollars.  It  is  not  prob- 
able that  a  business  of  so  much  interest  and  importance  t*"*  the  plaintiffs 
would  have  been  soriously  affectcMl  or  the  amount  of  advances  to 
Mitcholl  &  Co.  materially  iiioreastMl  or  diminished*  by  the  shipment  of 
t«'n  bales  more  or  ten  l_^nlo.s  less  at  so  early  a  period  in  the  shipping  sea- 
s'>n,  when  plaintiffs  were  just  beginning  to  realize  the  benefits  which 
they  hoped  for  from  the  advances  to  Mitchell  &  Co. 

In  the  usual  coiirso  of  business/ after  the  carrier  has  received  the 
goods,  he  gives  a  bill  of  lading  to  the  shipper,  and  the  shipper  transmits 
it  with  a  letter  of  advice  to  the  consignee.  The  consignee  can  not,  or- 
dinarily, in  tlie  very  nature  of  things,  verify  the  signature  of  the  ship- 
master, or  clerk  of  a  boat,  or  raiload  station-agent,  by  whom,  at  some  re- 
mote place,  it  may  be  in  a  foreign  land,  the  bill  of  lading  purports  to  have 
been  signed.  But  he  is  legally  bound  to  know  the  signature  of  his  regu- 
lar correspondents,  and  when  ho  receives  the  bill  of  lading  he  honors 
the  bill  of  exchange  drawn  against  the  shipment  or  makes  the  requii^ 
advance,  not  upon  any  proof  which  the  bill  of  lading  affords  him  of  its 


NEW  ORLEANS,  MAY,  1877.  4*9 


Hunt  iL  Maosalay  vs.  Mississippi  Central  Railroad  Company. 


geoaineness  or  of  the  authority  of  the  person  by  whom  it  purports  to 
have  been  signed,  of  wliich  in  most  cases  he  must  be  ignorant,  but  upon 
the  confidence  which  he  reposes  in  the  good  faith  of  his  correspondent, 
the  shipper,  who  forwards  to  him  the  bill  of  lading  and  letter  of  advice 
and  who  must  have  perfect  information  as  to  its  genuineness  and  the 
authority  of  the  person  by  whom  it  is  signed. 

The  contracts  of  afiCreightment  of  which  the  two  receipts  in  question 
are  the  evidence  were  made  with  Mitchell  &  Co.  at  the  locality  at  which 
the  shipments  were  made.  These  receipts  were  transmitted  by  Mitchell 
&  Co.  to  the  plaintifGB.  Plaintifb  did  not  rely  on  the  railroad-agent; 
they  relied  on  their  regular  correspondents,  Mitchell  &  Co.,  who,  by  the 
mere  fact  of  transmitting  the  receipts  to  plaintiff^,  warranted  them  to 
be  genuine  and  correct  in  every  particular. 

Plaintifib  were  the  factors,  the  agents  of  Mitchell  &  Co.,  and  this  rela- 
tion between  them  was  not  a  new  one.  The  cotton  belonged  to  Mitchell 
&  Ck>.,  and  when  it  went  into  the  hands  of  plaintifSs  they  were  entitled 
to  retain  the  proceeds  on  account  of  their  advances.  If  the  cotton  had 
been  damaged  or  lost  in  transitu  or  at  any  time  before  the  sale  and  de- 
liTery  by  the  plaintifb,  the  loss  would  have  fallen  on  Mitchell  &  Co.,  and 
not  on  the  plaint! ffe.  The  case,  therefore,  with  which  we  are  dealing  is 
not  that  of  a  stranger  making  a  shipment  and  obtaining  advances  or 
selling  the  goods  to  arrive  on  the  mere  showing  of  the  bill  of  lading.  It 
is  the  case  of  a  principal  who,  for  two  seasons  at  least,  has  been  ship- 
ping his  property  for  sale  for  his  account  to  his  regular  consignee  and 
agent,  in  the  course  of  a  regular  and  continuous  business,  and  who,  in 
the  course  of  that  business,  sends  the  evidence  of  a  single  shipment 
larger  than  that  actually  made  at  that  time,  ani  who,  it  may  be,  obtains 
a  larger  advance  thereby  than  would  otherwise  have  been  made  at  that 
time.  This  consignee,  holding  the  bill  of  lading,  might  indeed  sue  the 
carrier,  in  his  own  name,  for  short  delivery,  but  the  suit  would  be  in 
reality  for  the  benefit  of  the  shipper,  the  owner,  and  the  consignee  could 
only  exercise,  as  agent,  the  rights  of  his  principal,  and  recover  upon  the 
contract  to  the  same  extent  as  the  principal  might  have  done  in  a  suit  in 
hiB  own  name. 

So  far  as  this  branch  of  the  case  is  concerned  the  question  is.  not 
whether  a  stranger,  the  innocent  holder  for  value  of  a  bill  of  lading, 
may  recover  of  the  carrier  for  short  delivery,  but  whether  the  owners 
of  the  property,  the  shippers,  Mitchell  &  Co.,  who  had  full  knowledge  of 
the  mistake  in  the  bill  of  lading,  who  could  not  have  been  ignorant  of 
"the  quantity  or  of  the  marks  of  their  own  cotton,  are  to  be  allowed  to 
take  advantage  of  this  mistake  on  the  part  of  the  station-agent,  by 
which  they  were  not  deceived,  and  which  occasioned  to  them  no  loss  or 
diminution  of  property.  Can  the  carrier  be  compelled  to  pay  so  much 
29 
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of  the  debt  of  Mitchell  &  Co.  to  the  plaintifib  as  would  have  been  paid 
if  Mitchell  A  Co.  had  actually  shipped  the  ten  bales  of  cotton,  which 
they  did  not  ship  and  which  they  did  not  have  to  ship  ? 

It  must  not  be  foirgotten  that  Mitchell  &  Co.  began  the  business  of 
1869-70  with  a  laiige  balance  against  them;  that  that  balance  was  nearly 
doubled  by  subsequent  advances;  that  the  proceeds  of  the  shipmenta 
made  by  them  during  that  season  exceeded  by  ^150  94  the  advances 
made  that  season  and  reduced  by  that  amount  the  balance  against  them 
with  which  that  season's  business  commenced;  that  by  subsequent  set- 
tlements their  indebtedness  to  plaintiflb  had  been  reduced  to  about  two 
thousand  dollars;  and,  if  plaintifib  succeed  in  the  present  suit,  Mitchell 
&  Co.  will  have  the  benefit  of  the  amount  recovered  by  the  reduction, 
pro  tanto,  of  their  debt  to  the  plaintiflfe. 

The  carrier  took  care  to  limit  his  liability  to  loss  resulting  from  negli- 
gence. It  is  evident  that  this  negligence  must  be  predicated  of  some  act  or 
omission  subsequent  to  the  delivery  of  the  goods  to  the  carrier,  and  the 
contract  can  not  be  made  to  relate  back  to  any  period  anterior  to  this 
delivery.  It  is  not  pretended  that  there  was  any  act  or  omission  con- 
stituting negligence  subsequent  to  the  delivery  of  the  cotton  to  the  car- 
rier. He  simply  did  not  transport  and  deliver  to  the  consignee  that 
which  had  not  been  delivered  to  him  for  that  purpose,  and  no  law  makes 
him  liable  for  such  failure. 

It  is  elementary  in  the  law  of  carriers  that  the  goods  to  be  transported 
must  be  received  by  the  carrier  before  his  liability  commences.  This  is 
expressed  in  the  Roman  law,  Dig.  lib.  iv.,  tit.  9,  thus:  *'  It  Pbjetob: 
NautcB,  etc.,  quod  cujusque  adlvum  fore  rbcepbbint,  nisi  resUtuant  in  eos 
judicium  dabo,''  It  is  evident  from  the  terms  of  our  Code,  articles  2751 
(2722)  et  seq.f  that  delivery  to  the  carrier  is  a  prerequisite  to  liability; 
and  this  is  forcibly  and  neatly  expressed  in  the  maxim:  "La  marchan- 
dise  est  obligee  au  hotel,  et  le hotel  est  oblige  a  la  marchandise" 

It  is  unquestionably  true,  as  a  general  proposition,  that  the  master  or 
clerk  of  a  vessel  can  not  bind  the  owner  by  a  bill  of  lading  for  goods 
which  have  not  been  delivered  for  transportation,  and  no  greater  power 
or  authority  in  this  respect  can  be  claimed  for  a  railroad  station-agent 

The  receipt  in  this  case  is  for  thirty-three  bales  of  cotton;  the  proof  is 
conclusive  that  there  were  but  twenty-three  bales.  Can  the  consignee, 
the  agent  of  the  owners,  the  shippers,  hold  the  carrier  for  the  ten  bales  ? 

It  is  well  settled  that  so  much  of  a  bill  of  lading  as  is  a  receipt  may 
be  explained,  while  that  part  of  it  which  is  a  contract  can  not  be  ex- 
plained by  parol  testimony.  That  part  of  the  instrument  which  ac- 
kuQwledges  the  receipt  of  the  goods  may  be  explained,  and  it  may  be  shown 
that  the  goods,  in  fact,  were  not  delivered  to  the  carrier;  but,  if  the 
goods  have  been  actually  received,  the  contract  to  transport  them  to 
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the  place  of  destination  and  there  to  deliver  them  in  the  like  order  in 
which  they  were  received  to  the  consignee,  or  to  his  assigns,  or  to  order, 
according  .to  the  terms,  can  not  be  modified  or  explained  by  paroL 

Bills  of  lading  have  been  for  a  long  time  considered  as  negotiable  in- 
struments, and  they  are  in  very  general  use  as  the  means  of  obtaining 
advances  on  goods  on  shipboard  to  arrive.  These  bUls  of  lading  con- 
tain words  of  negotiability,  obligating  the  carrier  to  deliver  to  the  con- 
signee, or  to  his  assigns,  or  to  the  order  of  the  shipper,  and  the  opinion 
has  prevailed  to  a  considerable  extent  that  the  person  who  advances  his 
money  on  the  faith  of  a  bill  of  lading  in  which  he  is  named  as  consignee 
or  which  comes  to  him  by  regular  transfer  from  the  consignee  or  the 
shipper  to  his  own  order  is  to  be  protected  in  the  same  manner  as  the 
innocent  holder  for  value,  before  maturity,  of  a  bill  of  exchange. 

There  was  always  this  difficulty  inherent  in  the  biU  of  lading,  where 
there  was  no  question  as  to  the  authority  of  the  person  by  whom  it  was 
signed.  The  bfll  of  lading  is  in  part  a  receipt  and  in  part  a  contract, 
and,  while  it  might  not  be  admissible  to  explain  or  vary  a  contract  in 
writing  by  parol  testimony,  it  is  elementary  that  a  receipt  is  always 
open  to  explanation. 

The  true  principle  would  seem  to  be  that  the  bill  of  lading  is  negotia- 
ble in  this  restricted  sense,  that  it  is  transferable  by  assignment  or  in- 
dorsement, and  that  the  transferee  takes  it  with  all  the  rights  against 
the  carrier  that  it  conferred  upon  the  original  consignee,  or  the  person 
to  whose  assigns  or  to  whoso  order  the  goods  are  to  bo  delivered,  while 
the  innocent  indorsee  for  value,  before  maturity,  of  a  bill  of  exchange 
has  nothing  to  do  with  the  rights  of  the  original  parties  as  between 
themselves. 

The  failure  to  observe  this  plain  and  obvious  distinction  has  caused 
the  elementary  principle,  that  a  receipt  may  always  bo  explained,  to  be 
lost  sight  of,  and  cases  are  to  be  found  in  which  it  was  decided  that,  as 
against  the  innocent  holder  for  value  of  a  bill  of  lading,  the  carrier 
could  not  show  that  the  quantity  of  goods  acknowledged  by  the  bill  of 
lading  to  have  been  received  was  not  actually  delivered  to  him,  nor  that 
the  real  condition,  though  not  indicated  by  any  external  manifestation, 
was  different  from  the  apparent  good  order  recited  in  the  bill  of  lading. 

To  this  class  of  cases  may  be  referred  Bradstreet  vs.  Heme,  Abbott's 
Admiralty  Reports,  209,  decided  in  1848,  and  Dickerson  vs.  Seeiye,  12  Bar- 
bour, 99,  decided  in  1851.  The  case  of  the  Mary  Ann  Guest,  Olcott,  500, 
simply  decides  that  the  carrier  can  not  exonerate  himself  from  liability 
to  the  holder  of  the  bill  of  lading  on  the  ground  that  after  arriving  at 
the  port  of  destination,  the  goods  were  taken  out  of  his  possession  by 
the  sheriff  at  the  suit  of  the  vendor  claiming  the  right  of  stoppage  in 
transitu. 


.• 
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In  Wolter  vb.  Brewer,  11  Mass.,  100,  decided  in  1814,  the  master  of  the 
ship  had  signed,  at  Montevideo,  a  bill  of  lading  for  ten  packages  of  skins, 
and  the  bill  of  lading  was  properly  indorsed  to  an  innocent  third  person 
for  value.  On  the  arrival  of  the  vessel  at  Boston  the  master  delivered 
Ave  of  the  ten  packages,  and  the  suit  was  against  the  owner  of  the  ship 
for  the  five  packages  not  delivered.  The  fraud  of  the  master  in  signing 
the  bill  of  lading  was  manifest,  and  the  court  held  that  he  had  no  power 
to  bind  the  owner  by  signing  bills  of  lading  for  goods  not  actually 
shipped. 

There  seems  to  have  been  some  doubt  about  the  law  on  this  subject  in 
England  before  the  case  of  Grant  vs.  Norway,  decided  in  1851.  The  case 
was  this:  A  ship  was  lying  in  the  Hoogly,  bound  for  London,  and  the 
master  signed  a  bill  of  lading  for  twelve  cases  of  silks,  consigned  to  or- 
der. A  bill  of  exchange  on  London  was  drawn  against  this  shipment, 
and  the  bill  of  lading  was  indorsed  to  and  deposited  as  security  with  the 
innocent  indorsee  of  the  bill  of  exchange,  who  gave  value  for  it  The 
silks  were  not  delivered  to  the  master,  and  the  ship  sailed  without  them. 
Acceptance  of  the  bill  of  exchange  was  refused  by  the  drawee,  and  the 
innocent  holder  brought  suit  against  the  owners  of  the  ship  to  recover 
the  amount  advanced  by  him  on  the  faith  of  the  bill  of  lading.  The  own- 
ers raised  the  direct  question  as  to  the  authority  of  the  master  to  bind 
them  by  a  bill  of  lading  for  goods  not  delivered  to  him.  The  verdict  of 
the  jury  was  special,  finding  the  facts  substantially  as  stated,  and  the 
law  point  was  reserved  for  argument.  A  stronger  casein  favor  of  the 
holder  of  the  bill  of  lading  could  not  well  be  imagined.  The  discussion 
was  most  elaborate,  and  the  court  fully  appreciated  the  importance  of 
the  issues  involved.  The  Chief  Justice  delivering  the  opinion  of  the  court 
in  favor  of  the  defendants,  puts  the  question  thus:  "  Whether  the  mas- 
ter of  a  ship  signing  a  bill  of  lading  for  goods  which  have  never  been 
shipped  is  to  be  considered  as  the  agent  of  the  owner  in  that  behalf,  so 
as  to  make  the  latter  responsible  ?" 

After  stating  the  great  authority  necessarily  vested  in  the  master  of  a 
ship,  extending  even  to  the  signing  of  a  bill  of  sale,  in  case  of  disaster, 
the  court  said: 

"So,  with  regard  to  goods  put  on  board,  he  may  sign  a  bill  of  lading 
and  acknowledge  the  nature  and  quality  and  condition  of  the  goods. 

"  The  very  nature  of  the  bill  of  lading  shows  that  it  ought  not  to  be 
signed  until  the  goods  are  on  board,  for  it  begins  by  describing  them  as 
shipped.  BuUer,  J.,  in  Lickbourn  vs.  Mason,  2  T.  R  75,  said:  *  A  bill  of 
lading  is  an  acknowledgment  by  the  captain  of  having  received  the  goods 
on  board  his  ship;  therefore,  it  would  be  a  fraud  in  the  captain  to  sign 
such  a  bill  of  lading  if  he  had  not  received  th6  goods  on  board,  and  the 
consignee  would  be  entitled  to  his  action  against  the  captain  for  bis 
fraud.' 
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"  It  is  Dot  contended  that  the  captain  had  any  real  authority  to  sign 
the  bills  of  lading  unless  the  goods  had  been  shipped.  Nor  can  we  dis- 
cover any  ground  on  which  a  party  taking  a  bill  of  lading  by  indorse- 
ment would  be  justified  in  assuming  that  he  had  authority  to  sign  such 
bills,  whether  the  goods  were  on  board  or  not. 

**  If,  then,  from  the  usage  of  trade  and  the  general  practice  of  ship- 
masters, it  is  generally  known  that  the  master  has  no  such  authority 
from  his  position  as  mcuster,  the  case  may  be  considered  as  if  the  party 
taking  the  bill  of  lading  had  notice  of  an  express  limitation  of  the  author- 
ity, and  in  that  case,  undoubtedly  he  could  not  claim  to  bind  the  owner 
by  a  bill  of  lading  signed  when  the  goods  therein  mentioned  were  never 
shipped. 

**  So,  here,  the  general  usage  gives  notice  to  all  people  that  the  author- 
ity of  the  captain  to  give  bills  of  lading  is  limited  to  such  goods  as  have 
been  put  on  board,  and  a  party  taking  a  bill  of  lading,  either  originally 
or  by  indorsement,  for  goods  which  have  nevei:  been  put  on  board,  is 
bound  to  show  some  particular  authority  given  to  the  master  to  sign  it.'' 
2  Eng.  S.  and  E.  337;  70  Eng.  C.  L.  665. 

This  dedsion  settled  the  law  in  England,  and  it  has  been  adhered  to 
imiformly  since.  See  Hubberty  vs.  Ward,  18  Eng.  S.  and  E.  551;  CJole- 
man  vs.  Biches,  29  Eng.  S.  and  E.  823;  Jesse  vs.  Bath,  the  Law  Beports, 
vol.  2,  p.  267. 

The  same  doctrine  was  asserted  and  maintained  by  the  Supreme  Court 
.  of  the  United  States  at  the  December  term,  1855,  in  the  schooner  Free- 
man vs.  Buckingham,  18  Howard. 

Hickox  owned  the  schooner.  He  sold  her  to  John  Holmes  for  forty- 
five  hundred  dollars,  payable  in  installments,  from  June,  1851,  to  Decem- 
ber, 1853.  One  of  the  installments  had  become  due  and  was  paid,  Hickox 
obligating  himself  to  make  title  when  the  price  was  paid. 

John  Holmes  permitted  his  son,  Sylvanus  Holmes,  to  take  charge  of 
and  employ  the  schooner  as  he  chose,  and  Sylvanus  put  the  captain  and 
crew  on  board.  He  induced  the  captain  to  sign  bills  of  lading  for  a  quan- 
tity of  flour  consigned  to  libelants,  which  were  intended  to  be  and  were 
used  to  obtain  advances  on  the  pretended  shipment. 

On  the  faith  of  these  biUs  of  lading  the  consignees,  who  lived  at  the 
city  of  New  York,  advanced  a  large  sum  to  Sylvanus  Holmes,  who  lived 
at  Cleveland,  Ohio.  Thirteen  hundred  and  sixty  barrels  of  the  flour 
mentioned  in  the  biUs  of  lading  were  not  delivered,  and  were  never 
shipped.  The  consignees  proceeded  against  the  schooner  in  admiralty, 
and  Hickox  intervened  to  claim  and  protect  his  property. 

In  the  course  of  an  able  and  elaborate  opinion,  the  court  said: 

"  A  willful  fraud,  committed  by  the  master  on  an  innocent  third  person, 
by  signing  false  bills  of  lading,  would  not  be  within  his  agency.    If  the 
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signer  of  the  bill  of  lading  was  not  the  master  of  the  vessel,  no  one  would 
suppose  the  vessel  bound,  and  the  reason  is,  because  the  bill  is  signed 
by  one  not  in  privity  with  the  owner.  But  the  same  reason  applies  to  a 
signature  made  by  a  master  out  of  the  course  of  his  employment  The 
taker  assumes  the  risk  not  only  of  the  genuineness  of  the  signature  and 
of  the  fact  that  the  signer  was  master  of  the  vessel,  but  also  of  the  ap- 
parent authority  of  the  master  to  issue  the  bill  of  lading.  But  the  mas- 
ter of  a  vessel  has  no  more  an  apparent,  unlimited  authority  to  sign  bills 
of  lading  than  he  has  to  sign  bills  of  sale  of  the  ship.  He  has  an  appa- 
rent authority,  if  the  ship  be  a  general  one,  to  sign  bills  of  lading  for 
caigo  actually  shipped,  and  he  has  also  authority  to  sign  a  bill  of  sale  of 
the  ship,  when,  in  case  of  disaster,  his  power  of  sale  arises.  But  the 
authority,  in  each  case,  ajises  out  of  and  depends  upon  a  particular  state 
of  facts,  and  it  is  incumbent  upon  those  who  are  about  to  change  their 
condition,  upon  the  faith  of  his  authority,  to  ascertain  the  existence  of 
all  the  facts  upon  which  his  authority  depends."    P.  191. 

In  Feam  vs.  Richardson,  12  An.,  decided  in  1857,  and  Fellowes  vs. 
Steamboat  Powell,  16  An.,  decided  in  1861,  the  Supreme  Ck>urt  of  Louisi- 
ana held  that  the  master  can  not  bind  the  owner  by  signing  bills  of  lading 
unless  the  goods  are  actually  delivered  or  put  on  board. 

In  the  Lady  Franklin,  8  Wallace,  decided  at  the  December  term,  1869, 
the  consignees  were  the  owners  of  the  goods.  The  intention  was  to  ship 
them  by  the  Lady  Franklin,  and  the  bill  of  ladmg  was  signed  for  that 
vessel  without  any  fraudulent  intent.  Before  the  Lady  Franklin  arrived, 
by  some  mistake,  the  gpods  lyent  on  board  anotl^r  vessel  of  the  same 
line  which  foundered  on  the  voyage  with  the  goods  on  board.  The  con- 
signees libeled  the  Lady  Franklin  for  non-delivery.    The  court  said: 

"  The  attempt  made  in  the  prosecution  of  this  libel  to  charge  this  ves- 
sel for  the  non-delivery  of  a  cargo  which  she  never  received,  and,  there- 
fore, could  not  deliver,  because  of  a  false  bill  of  lading,  can  not  be  suc- 
cessful, and  we  are  somewhat  surprised  that  the  point  is  pressed  here. 

'*  In  so  far  as  a  bill  of  lading  is  a  contract,  it  can  not  be  explained  by 
parol,  but  if  a  contract,  it  is  also  a  receipt,  and  in  that  r^ard  it  may  be 
explained,  especially  where  it  is  used  as  the  foundation  of  a  suit  between 
the  original  parties,  the  shippers  of  the  merchandise  and  the  owner  of 
the  vessel. 

''The  principle  is  elementary,  and  it  needs  the  citation  of  no  authority 
to  sustain  it. 

"  The  case  of  the  schooner  Freeman  vs.  Buckingham  is  decisive  of  this 
case.  It  is  true,  the  bill  of  lading  there  was  obtained  fraudulently,  while 
here  it  was  given  by  mistake,  but  the  principle  is  the  same."    P.  329. 

The  three  cases  last  cited,  unlike  all  the  others,  were  not  complicated 
with  any  question  as  to  the  right  of  an  innocent  third  party  advancing 
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money  on  the  faith  of  the  bills  of  lading.  The  case  of  the  Lover,  how- 
ever, decided  In  the  Circuit  Court  of  the  United  States,  at  New  York, 
1870,  reported  in  7  Blatchford,  is  like  the  Massachusetts  and  English 
cases,  and  the  case  of  the  schooner  Freeman  vs.  Buckingham,  in  that  re- 
spect. 

Green  owned  the  schooner  Lover,  lying  at  Baltimore.  He  sold  the  ves- 
sel to  GHlley,  who  paid  part  of  the  price  and  agreed  to  pay  the  balance 
within  five  days  after  his  arrival  at  New  York.  The  master,  who  had 
t)een  employed  by  Green,  remained  In  command.  Gllley  took  possession 
and  put  a  cargo  of  lumber  on  board.  Meeting  Green  on  the  street,  he 
requested  him  to  send  the  captain  to  the  broker's  office  to  sign  the  bills 
of  lading.  The  master  went  to  the  broker's  office,  and,  having  no  knowl- 
edge of  the  quantity  of  lumber  on  board,  signed  the  bills  of  lading  as 
requested  by  Gilley.  Gllley  took  the  bills  of  lading  to  New  York  and  ob- 
tained large  advanced  from  the  consignees.  When  the  schooner  arrived 
at  New  York  It  was  found  that  she  had  not  more  than  half  the  lumber 
-on  board  called  for  by  the  bills  of  lading.  The  consignees  proceeded 
4igain8t  the  schooner  In  admiralty,  and  Green  Intervened,  claiming  to' be 
the  owner,  and  that  the  schooner  was  not  bound. 

The  court,  citing  Grant  vs.  Norway,  Hubberty  vs.  Ward,  Coleman  vs. 
itiehes,  and  the  schooner  Freeman  vs.  Buckingham,  held  that  the  mas- 
ter had  no  power  to  charge  the  owner  or  the  vessel  by  signing  bills  of 
lading  for  cargo  not  on  board. 

In  Nelson  vs.  Woodruff,  1  Black,  S.  C.  U.  S.,  a  quantity  of  lard  was 
shipped  at  New  Orleans,  consigned  to  Woodruff  &  Co.  at  New  York. 
The  biU  of  lading  acknowledged  the  receipt  of  the  lard  in  good  order 
and  condition.  On  the  faith  of  the  bUl  of  lading  the  consignees  made 
.large  advances  on  the  shipment  It  was  found,  on  the  arrival  of  the 
vessel,  that  there  had  been  an  extraordinary  loss  on  the  voyage,  some 
sixty  thousand  pounds  of  the  lard.  The  consignees  refused  to  pay  the 
freight  and  primage;  and  the  carriei'  sued  them.  The  consignees  set  up 
the  short  delivery,  and  claimed  six  thousand  dollars  In  damages. 

The  court  held,  notwithstanding  the  clean  bill  of  lading,  and  the  laige 
advances  made  by  the  consignees  on  the  faith  of  it,  that  the  carrier  might 
prove  that  the  loss  resulted  from  inherent  defects  in  the  lard;  that  the  ac- 
knowledgment of  the  receipt  In  good  order  and  condition  relates  to  the  ex- 
ternal appearance  of  the  package,  not  to  the  actual  Internal  condition,  which 
could  be  ascertained  by  Inspection  alone,  and  that  It  does  not  conclude 
the  carrier  as  to  the  actual  condition,  different  from  the  apparent  condi- 
tion. The  carrier  is  bound  prima  facie  by  the  acknowledgment  as  to  quan- 
tity and  condition,  and  the  builden  Is  on  him  to  show  a  less  quantity,  or  a 
different  condition.  The  court  attached  no  Importance  to  the  fact  that 
the  consignees  had  made  large  advances  on  the  faith  of  the  bill  of  lad- 
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ing,  and  the  carrier  recovered  liis  freight  and  primage.  See,  also.  Abbe 
vs.  Colon,  51  N.  Y.  410. 

Sears  vs.  Wingate,  decided  by  the  Supreme  Court  of  Massachusetts  in 
1861,  3  Allen,  103,  is  also  a  very  instructive  case.  Wingate,  living  at  Bos- 
ton, bought  of  Sturtevant,  at  Philadelphia,  a  cargo  of  coal,  to  be  paid 
for  on  the  receipt  of  the  bUl  of  lading.  The  master  of  the  schooner,  who 
was  one  of  the  owners,  signed  a  bill  of  lading  for  403  tons,  and  Wingate 
settled  for  that  quantity  of  coal  on  receipt  of  the  bill  of  lading,  ten  days 
before  the  arrival  of  the  schooner  at  Boston.  On  weighing  the  coal  at 
Boston  it  was  found  to  be  short  about  twelve  tons.  The  owners  of  the 
schooner  sued  Wingate  for  freight  on  the  quantity  delivered,  and  he 
claimed  a  set-ofT  for  short  delivery. 

The  court.,  reviewing  the  leading  cases,  laid  down  the  following  propo- 
sitions, and  maintained  them  on  principle  and  authority: 

First — "  The  receipt  in  the  bill  of  lading  is  open  to  explanation  between 
the  master  and  the  shipper  of  the  goods. 

Second^-'*  The  master  is  estopped,  as  against  the  consignee,  who  is  not 
a  party  to  the  contract,  and  as  against  an  assignee  of  the  bill  of  lading, 
when  either  has  taken  it  for  a  valuable  consideration  upon  the  faith  of 
the  acknowledgments  which'  it  contains,  to  deny  the  truth  of  the  state- 
ments to  which  he  has  given  credit  by  his  signature,  so  far  as  those 
statements  relate  to  matters  which  are  or  ought  to  be  within  his  knowl- 
edge. 

Third—"  When  the  master  is  acting  within  the  limits  of  his  authority, 
the  owners  are  estopped  in  like  manner  with  him,  but  U  is  not  witMn  the 
general  scope  of  the  master^s  authority  to  sign  bills  of  lading  for  any  goods 
not  actually  received  on  board." 

There  remained  to  be  dealt  with*  the  important  fact  that  the  master, 
who  signed  the  bill  of  lading,  was  one  of  the  owners,  one  of  the  plain- 
tifb  in  the  action.    The  court  said: 

"  If  the  receipt  in  this  bill  of  lading  is  to  be  considered  a  statement 
erroneously  but  not  fraudulently  made,  respecting  the  quantity  of  goods 
really  received,  and  not  intended  to  include  others  not  received,  it  would 
be  open  to  the  master  as  well  as  the  owners  to  explain  the  error,  because 
the  master  has  no  opportunity  to  ascertain  the  exact  weight,  and  could 
not  be  supposed  to  intend  to  warrant  it.  Shepherd  vs.  Naylor,  5  Gay,  592. 
But  if  it  were  regarded  as  a  receipting  for  property  not  on  board,  then 
the  bill  of  lading  would  not  be  conclusive  against  the  owners,  and  would 
be  against  the  master.'' 

The  court  proceeds  to  say  that,  under  the  circumstances,  it  would  not 
be  equitable  to  allow  the  claim  of  the  defendant  as  against  the  plaintiffs, 
all  the  owners,  on  account  of  a  fraud  or  misrepresentation  of  one  of 
them,  for  which  the  others  are  not  responsible.    "There  is  no  evidence  to 
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ahow  what  the  contract  between  the  owners  was,  or  that  the  master  had 
any  authority  to  bind  them,  except  that  which  resulted  from  his  employ- 
ment in  that  capacity." 

There  was,  accordingly,  judgment  in  favor  of  the  plaintiffo  for  the 
fi^ight 

The  doctrine  thus  settled  by  the  authoritative  decisions  which  we  have 
cited  seems  to  be  equally  well  settled  in  Louisiana  by  positive  law. 

By  act  of  1868,  No.  150,  section  five,  all  carriers,  and  their  agents,  are 
forbidden  to  sign  or  give  any  bill  of  lading  unless  the  merchandise  or 
property  "  shcdl  have  been  actually  shipped  and  put  on  board,  and  shall 
be  at  the  time  actually  on  board,  or  delivered  to  be  carried  or  conveyed 
as  expressed  in  said  bill  of  lading." 

Section  seven  makes  the  violation  of  any  of  the  provisions  of  this  act 
*<a  criminal  offense,"  punishable  by  fine  not  exceeding  five  thousand  dol- 
lars, or  imprisonment  in  the  penitentiary  for  a  term  not  exceeding  five 
years,  or  both.  Moreover,  the  person  offending  is  liable  to  the  party 
aggrieved  for  all  damages,  immediate  or  consequential,  which  he  may 
have  sustained  by  reason  of  such  violation,  whether  the  person  offend- 
ing shall  have  been  convicted  of  fraud  or  not 

Section  nine  makes  bills  of  lading  ''  negotiable  by  indorsement  in  blank 
or  by  special  indorsement,  in  the  same  manner  and  to  the  same  extent 
as  bills  of  exchange  and  promissory  notes  are." 

"  Wliatever  is  done  In  violation  of  prohibitory  law  is  void,  although  the 
nullity  be  not  formally  directed."    C.  C,  art  12. 

This  statute  of  1868  not  only  prohibits  the  signing  of  a  bill  of  lading 
for  property  not  delivered  for  transportation,  but  makes  it  a  crime,  pun- 
ishable with  extraordinary  severity,  and  subjects  the  offender  to  all  the 
pecuniary  damage  which  may  be  occasioned  by  his  crime.^  It  would  be 
a  waste  of  words  to  do  more  than  assert  that  no  one  is  bound  by  an  act 
so  liighly  criminal  but  the  offender  himself;  and  when  section  nine  makes 
bills  of  lading  negotiable,  in  the  same  manner  and  to  the  same  extent  as 
bills  of  exchange  and  promissory  notes  are,  it  means  genuine  bills  of 
Jading.  It  was  no  more  the  intention  nor  within  the  power  of  the  Logis- 
kture  to  bind  the  carrier  by  a  fal^e  bill  of  lading,  or  one  signed  for  him 
by  a  person  not  authorized,  than  to  make  one  liable  as  a  party  to  a 
promissory  note  or  a  bill  of  exchange  signed  in  his  name  by  a  person 
not  authorized  to  bind  him  as  the  maker,  or  drawer,  or  acceptor,  or  in- 
dorser  of  a  bill  of  exchange  or  promissory  note. 

The  bill  of  lading  is  negotiable,  that  is,  by  indorsement  the  transferee 
acquires  all  the  rights  which  the  iustrument  creates  against  the  carrier, 
just  as  th.e  indorsement  of  a  bill  of  exchange  or  promissory  note  vests 
in  the  transferee  all  the  rights  which  the  instrument  creates  against  the 
prior  parties. 
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The  bQl  of  lading  in  this  case  was  signed  in  the  State  of  Mississippi, 
and  the  cotton  was  to  be  delivered  at  the  city  of  New  Orleans.  We  are 
not  troubled  with  any  question  of  the  conflict  of  laws;  because  we  are 
not  advised  that  the  law  of  Mississippi  differs  ftom  our  own,  and  the 
legal  presumption  is,  and  we  must  act  upon  it,  that  the  law  of  that  State 
is  like  our  own  in  any  given  case  where  the  contrary  is  not  shown. 

The  apparent  hardships  to  the  consignee,  or  the  innocent  holder  of  the 
bill  of  lading,  must  be  eliminated,  and  it  can  not  be  regarded  as  a  factor 
in  the  solution  when  we  remember  that  in  all  such  cases  the  question  is 
purely  one  of  agency.  He  who  advances  money  on  the  faith  of  a  bill  of 
lading,  or  who  looks  to  Si  bill  of  lading  as  security,  encounters  the  risks  to 
which  every  other  person  is  subject  who  deals  on  the  faith  of  one  profess- 
ing to  be  agent  for  another.  He  is  bound  to  know  the  extent  of  the  agent's 
authority.  If  the  agent  exceeds  his  authority,  if  power  has  not  been  dele- 
gated to  him  to  do  the  thing  which  he  does,  no  matter  how  large  may  be 
the  authority  vested  in  him,  the  principal  is  not  bound.  The  master  of 
a  ship,  the  agent  of  the  carrier,  to  whom  authority  is  delegated  to  sign 
bills  of  lading  has  no  such  pointer  unless  the  goods  have  actually  been 
received  for  transportation;  and  when  he  signs  a  bill  of  lading  for  goods 
not  received,  whether  fraudulently  or  by  mistake,  he  subjects  himself 
personally  to  all  the  legal  consequences  of  the  act,  but  he  is  no  more  the 
agent  of  the  carrier,  in  that  behalf,  than  any  stranger  would  be;  and  the 
carrier  is  not  bound,  because  the  person  professing  to  be  his  agent  was 
not  his  agent  for  that  purpose. 

These  propositions  are  clearly  laid  down  in  or  are  plainly  and  logically 
dedudble  from  the  English  and*  American  cases  cited;  and  the  statute  of 
Louisiana,  and  they  are  in  perfect  accord  with  well-established  elemen- 
tary principles  in  the  law  of  agency  and  the  law  of  carriers. 

It  follows  that  the  station-agent  did  not  bind  the  corporation,  the  rail- 
road company,  by  signing  a  bill  of  lading  for  cotton  which  was  not  de- 
livered to  him  for  transportation,  because  he  was  not  the  agent  of  the 
company  in  that  behalf. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  defendant,  appellant,  against  the  plaintiffe,  appellees,  rejecting 
the  demand  of  plaintiffo,  with  costs  in  both  courts. 

Manning,  C.  J.    I  concur  in  the  opinion  of  Mr.  Justice  Marr. 


CJoNcoRRiNo  Opinion. 

EoAN,  J.    The  account  of  plaintiffis  with  Mitchell  &  Co.,  anc}  other 
evidence  in  the  record,  justify  the  conclusion  that  the  credit  Jof  the 
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latter  Ann  with  plaintifGs  would  not  at  the  time  have  been  materially 
affected  by  the  reception  or  non-reception  of  ten  bales  of  cotton  more 
or  less.  The  error  which  led  to  duplicate  receipts  or  bills  of  lading  was 
as  much  attributable  to  Mitchell  &  Co.  as  to  the  agent  of  defendants. 
The  cotton  was  consigned  to  plaintifDs  as  commission  Qierchants  of 
Mitchell  &  Ck>.,  and  for  account  of  Mitchell  &  Co.,  whose  credit  with 
plaintifCs  resulted  not  from  this  single  transaction,  but  was  established 
loDg  before  and  continued  loug  after.  Mitchell  &  Co.  are  to  be  the  real 
benefldaries  by  this  q^ction.  Its  fruits,  if  any,  would  go  to  their  credit, 
which  I  do  not  thiuk  either  equitable  or  legal  under  the  facts  of  this  case. 
We  can  not  consider  plaintiffis  as  third  parties  in  this  matter.  Were  they 
80,  howerTCf ,  and  whatever  the  scope  and  ejDfect  of  the  statute  of  1868 
dedaring  bills  of  lading  negotiable,  the  reception  of  two  bills  in  so  short  a 
time,  both  containing  cotton  not  only  of  the  same  marks  but  of  the  same 
numbers,  was  certainly  enough  to  put  plaintifCs  upon  inquiry.  This  is 
more  apparent  from  the  evidence  of  Hunt,  himself,  who  says  :  **  After 
the  railroad  failed  to  deliver  fourteen  bales,  I  had  a  suspicion  that  some 
of  the  bales  had  been  receipted  for  twice."  He  ateo  says:  **Beceipt8  were 
put  on  file  when  received,  and  tlie  cotton  entered  when  received"  thus 
showing  double  examination  of  the  bills  and  the  caution  of  a  good  busi- 
ness house  in  not  dealing  with  cotton  as  received  till  arrival,  notwith- 
standing the  bills  of  lading  were  in  hand.  I  concur  in  the  decree  re- 
jecting plaintiffo'  demand  and  in  favor  of  the  defendants. 


DissBNTiNo  Opinions. 

Spenceb,  J.  I  can  not  concur  with  the  majority  of  the  court  in  this 
case.  The  plaintifCs,  merchants  of  New  Orleans,  bring  this  suit  by  at- 
tachment against  the  defendant,  and  garnishee  certain  funds  in  the 
hands  of  the  New  Orleans  and  Jackson  Bailroad  Company. 

They  allege  that  the  firm  of  J.  W.  Mitchell  &  Co.,  of  Goodman,  Miss., 
consigned  to  tnem,  and  that  the  defendant  receipted  for,  ten  bales  of 
cotton  on  the  eighteenth  of  December,  1869,  thirty-three  bales  on  the 
first  of  January,  1870,  six  bales  on  the  fifteenth  of  January,  1870,  and 
eight  bales  on  the  twenty-fourth  of  January,  1870 ;  that  the  receipts  or 
bills  of  lading  of  said  railroad  for  said  cotton  were  transmitted  to  them, 
and  that  they  on  the  faith  thereof,  and  in  the  usual  course  of  their  busi- 
ness, made  advances  to  said  Mitchell  &  Co.  to  the  full  value  of  said 
cotton ;  that  the  said  Central  Bailroad  failed  to  deliver  to  them  accord- 
ing to  the  tenor  of  said  bills  the  following  list  of  bales  of  the  weights  and 
value  following: 
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2  bales  cotton,  A  J,  January  1,  weighing  1080  lbs. 
1  bale  cotton,  E  O,  January  1,  weighing    590 
1  bale  cotton,  J  B  L,  weighing    465 

6  bales  cotton,  J  J  G,  weighing  2505 

1  bale  cotton,  C  C,  January  5,  weighing     390 

1  bale  cotton,  S  R  in  a  square,  January  24,  425 

2  bales  cotton,  E  H  in  a  square,  Dec.  18,  '69,  820 


14  6225  lbs.  @  23Jc.=1478  43. 

They  therefore  ask  judgment  for  the  said  sum  of  91478  43,  with  inter- 
est and  with  privilege  on  the  property  attached. 

The  defendant  answers  by  a  general  denial,  and  specially  alleges  that 
ten  (10)  of  the  fourteen  bales  sued  for,  to  wit :  six  marked  "J  J  G,"  two 
marked  "A  J,"  and  two  marked  "E  H"  in  a  square,  were  not  in  fact 
delivered  to  or  received  by  defendant  as  stated  in  said  receipt  of  January 
1, 1870,  and  that  it  was  an  error  on  the  part  of  the  person  signing  said 
receipt  to  include  said  ten  bales  therein;  that  said  receipt  should  have 
been  for  twenty-three  (23)  bales  only,  and  that  defendant  is  liable  under 
said  receipt  for  twenty-three  bales  only;  and  that  defendant  duly  deliv- 
ered or  accounted  for  the  twenty-three  bales  for  which  it  was  liable;  and 
as  to  the  remaining  four  bales  sued  for,  two  of  them,  marked  *^  G"  and 
"S  R"  in  a  square,  were  actually  delivered  to  plaintiflis,  and  the  other 
two  marked  "  J  B  L"  and  **C  C"  have  been  fully  settled  for  with  plain- 
tiffs by  defendant  permitting  them  to  retain  two  other  bales  marked  *'J 
T,"  which  were  delivered  to  plaintiflEs  in  error,  instead  of  to  W.  B.  Thomp- 
son, the  consignee,  who  was  paid  for  the  said  two  bales  marked  "J  T.'' 

There  was  judgment  in  favor  of  plaintii&  for  81273  32  and  defendant 
appeals. 

It  is  admitted  that  plaintifCs  correctly  state  the  weight  and  value  of 
the  cotton.  The  two  bales  marked  "  J  T  "  are  shown  by  plaintifEs'  ac- 
count sales  to  have  netted  two  himdred  and  five  dollars,  which  was  by 
plaintiffe  carried  to  the  credit  of  J.  W.  Mitchell  &  CJo.  The  defendant 
was  clearly  entitled  to  credit  for  these  two  bales,  and  as  they  stood  in 
lieu  of  two  belonging  to  Mitchell  &  Co.,  which  were  lost,  Mitchell  &  Co. 
were,  of  course,  to  be  credited  with  their  proceeds.  Any  other  course 
would  have  made  plaintiflis  clear  gainers  of  these  two  bales.  We  see  no 
reason  why  plaintiflis  should  complain.  The  evidence  clearly  shows  that 
Mitchell  &  Co.  did  not  ship  them  to  plaintiflis,  who  produce  no  bill  or  re- 
ceipt of  the  railroad  for  them.  The  district  judge  correctly  credited  de- 
fendants with  their  proceeds. 

I  presume,  by  oversight  the  district  judge  failed  to  credit  defendant 
with  the  two  bales  marked  "S  R"  in  a  square  and  "EC,"  which  the 
testimony  of  Hunt,  one  of  the  plaintiff^,  admits  were  delivered  or  ac- 
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counted  for.  Their  weight  was  1015  pounds,  which  at  23}  cents  amounts 
to  $241  06,  for  which  defendants  should  have  credit 

There  remain,  therefore,  only  ten  bales  in  controversy,  to  wit;  Two 
marked  "A  J,"  six  marked  "  J  J  G,"  and  two  marked  "  E  H  "  in  a  square. 

The  defendant  says  that  by  error  double  receipts  were  given  for  these 
bales,  once  on  the  eighteenth  of  December,  1869,  and  again  on  the  first 
of  Janoary,  1870,  by  including  them  in  the  receipt  for  thirty-three  bales, 
and,  we  think,  evidence  establishes  that  allegation.  The  two  receipts, 
wlien  compared,  show  it.  The  one  of  the  eighteenth  of  December  is  for 
these  ten  bales,  and  that  of  the  first  of  January  bears  ten  bcJes,  of  the  same 
numbers  and  marics.  Besides,  the  defendant's  agent  at  Goodman  swears 
poeitively  to  the  fact,  and  satisfactorily  explains  how  it  happened.  He 
also  states  that  Mitchell  some  time  after  admitted  the  error,  saying  his 
books  only  disclosed  one  lot  of  cotton  bearing  the  same  brands.  If  this 
controversy  were  between  the  shipper  and  the  defendant,  there  would  be 
no  room  to  doubt  the  right  of  defendant  to  relief.  But  the  plaintiffo 
allege,  and  prove,  to  my  satisfaction,  that  in  the  course  of  their  business 
and  on  receipt  and  faith  of  these  bills  of  lading,  they  advanced  in  good 
faith  to  the  shipper  thereon  to  the  full  value  of  the  cotton  represented 
by  them.  The  receipt  of  the  bills  was  by  law  equivalent  to  the  receipt  of 
the  cotton,  so  far  as  related  to  plaintiffs'  rights  for  advances  made.  The 
law  in  the  interests  of  commerce,  and  in  order  to  give  security  to  busi- 
ness transactions,  nas  thrown  peculiar  guards  around  the  rights  of  per- 
sons advancing  money  on  such  bills.  To  allow  the  carrier  to  dispute 
the  truth  of  his  bills  in  the  hands  of  innocent  parties  who  in  good  faith 
had  advanced  upon  them,  would  be  to  destroy  all  confidence,  upon  which 
commerce  so  much  depends.  We  understand  the  better  opinion  to  be 
that "  as  between  the  shipper  and  carrier  a  bill  of  lading  is  open  to  ex- 
planation and  correction;  but  that  as  between  the  caiTier  and  a  third 
person  holding  it  for  a  valuable  consideration  it  is  not"  See  Dickerson 
T8.  Seelye,  12  Barb.  102:  Parsons  Mercantile  Law,  347. 

The  case  of  Buckingham  vs.  Freeman,  18  How.  188,  has  been  referred 
to  as  announcing  a  different  doctrine.  But  upon  an  examination,  we  do 
not  think  so.  In  that  case  the  owner  of  a  vessel  agreed  to  sell  it  to 
John  Holmes,  reserving  mortgage  and  lien  for  the  unpaid  price.  John 
Holmes  gave  up  the  entire  control  of  the  vessel  to  his  son,  Sylvanus 
Holmes,  who  was  doing  a  commercial  business  under  the  name  of  S. 
Holmes  &  Co.  The  son,  S.  Holmes,  appointed  the  master,  whom  he  in- 
duced to  fraudulently  sign  bills  for  an  invoice  of  fiour,  upon  which  S. 
Holmes  &  Ck>.  got  advances  from  the  plaintiffs,  who,  upon  non-delivery 
of  the  flour,  libeled  the  vessel,  claiming  a  hen  on  it  The  original  owner 
(vendor)  intervened,  clahning  that  his  rights  were  superior  to  libelants'. 
The  court  say  the  questions  are,  have  the  libelants  a  lien  on  the  vessel 
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under  the  maritime  law,  and  is  the  general  owner  estopped  from  show- 
ing the  truth,  as  against  a  bona  fide  holder  of  the  bills  procured  from  a 
master  by  fraud  of  an  owner  x^^o  hoc  vice.  The  court  seems  to  predi- 
date  its  decree  rejecting  the  claims  of  libelants,  on  the  grounds  that 
they  have  no  lien  imder  the  admiralty  law,  and  that  the  master  who 
signed  the  bills  was  not  the  agent  of  the  claimant,  the  original  owner 
(vendor);  that  the  real  owner,  the  claimant,  was  not  personally  liable  for 
the  bills,  and  by  the  admiralty  law  the  vessel  was  bound  only  when  he 
was. 

We  are  aware  that  there  has  been,  and  perhaps  still  are,  conflicting 
opinions  as  to  the  extent  of  the  liability  of  carriers  toward  third  per- 
sons taking  or  advancing  upon  their  bills  of  lading;  and  that  the  pre- 
vailing doctrine  in  England  is  that  they  are  not  liable  for  goods  not 
actually  delivered  to  their  agents.  But  we  have  seen  that  at  least  some- 
high  American  authority  lays  down  a  different  doctrine,  which,  however, 
is  not  every  where  accepted  in  this  coimtry.  It  may  therefore  be  fairly 
said  that  the  question  is  not  a  settled  one  here,  and  we  think  it  our  duty 
to  accept  that  view  which  seems  most  in  consonance  with  our  own  laws, 
and  best  calculated  to  give  security  to  commerce. 

In  the  case  at  bar  the  defendant  does  not  dispute  the  authority  of  its 
agent  at  Goodman  to  sign  bills  of  lading.  Nor,  indeed,  could  it  suc- 
cessfully do  so;  for  it  would  indeed  be  strange  if  a  carrier  could  hold 
out  to  the  public  that  a  certain  person  was  its  agent  to  receive  goods  for 
transportation,  and  for  months  execute  the  contracts  of  afitireightment 
made  by  him,  and  then,  when  loss  or  damage  results  from  the  negligence 
of  that  agent,  dispute  his  authority.  It  is  a  proper  occasion  to  apply 
the  familiar  rule,  commended  alike  by  law  and  reason,  that  "  when  one 
of  two  innocent  persons  must  suffer,  he,  who,  by  occasioning  the  confi- 
dence, has  created  the  loss,  shall  bear  it.  3  An.  400;  4  An.  19.  The  ques- 
tion as  to  the  extent  of  the  powers  of  the  master  of  a  ship  under  the 
maritime  law  I  do  not  feel  called  upon  to  discuss,  as  I  think  there  is 
a  clear  distinction  between  that  question  and  the  one  in  this  case,  which 
relates  to  the  authority  of  a  railroad  station-agent.  Nor  am  I  disposed 
to  perplex  myself  with  the  long  discussions  and  subtle  distinctions  of 
the  writers  on  this  subject.  I  think  the  statutes  of  our  own  State  indi- 
cate with  clearness  the  line  of  decision  for  us. 

The  act  of  1868,  No.  150,  after  forbidding  the  execution  of  warehouse 
receipts  or  bills  of  lading  for  goods  or  merchandise,  unless  the 
same  shall  have  been  actually  delivered  or  shipped,  and  denouncing 
heavy  penalties  for  violation  of  the  prohibition,  extending  even  to  pun- 
ishment for  five  years  in  the  Penitentiary,  proceeds,  in  its  sixth  section, 
to  provide  that  the  holder  of  such  receipts  or  bills  of  lading  shall  be  de- 
creed owner  of  the  merchandise  described  therein. 
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Section  nine  provides  that  "  all  receipts,  bills  of  lading,  vouchers,  or 
other  documents,  issued  by  any  *  *  *  boat,  vessel,  or  railroad  *  *  * 
as  by  this  act  provided,  shall  be  negotiable  by  indorsement  in  blank,  or 
by  special  indorsement,  in  the  same  manner  and  to  the  same  extent  as 
bills  of  exchange  and  promissory  notes  now  are." 

The  animus  of  this  statute  is  unmistakable.  It  was  intended  to  pro- 
tect both  the  carriers  and  the  public — the  former  by  punishing  any  per- 
sons in  their  employ  for  issuing  false  bills  of  lading  or  receipts,  and  the 
latter  by  putting  such  bills  or  receipts  upon  the  same  footing  as  com- 
mercial paper,  and  protecting  the  holder  in  good  faith  with  all  the  privi- 
leges and  immunities  given  to  bills  of  exchange  and  promissory  notes. 
I  (eel  constrained  therefore  to  hold  that  the  agent  of  defendant,  at 
Goodman,  had  authority  to  sign  bills  of  lading  for  his  principal,  and  that 
that  bill,  in  the  hands  of  the  plaintifEs,  can  not  be  shown  to  have  been 
given  for  a  larger  amount  than  defendant  received.  I  think  the  judg- 
ment appealed  from,  less  the  credit  stated  herein,  should  be  affirmed. 


DeBlanc,  J.  Instead  of  giving  but  one  bill  of  lading  for  twenty-three 
bales  of  cotton  actually  delivered,  defendant's  acknowledged  agent  gave 
two  bills  of  lading,  one  in  December,  1869,  the  other  in  January,  1870, 
for  all  together  thirty-three  bales. 

In  the  course  of  their  usual  business,  on  the  faith  of  these  bills  of 
lading,  plaintiflb  advanced  the  full  value  of  the  cotton  which  said  agent 
thus  declared  to  have  been  received  and  shipped. 

For  every  act  of  the  agent,  performed  by  him  within  the  scope  of  his 
authority,  the  principal  is  bound.  In  this  case,  the  bill  of  lading  was 
signed  by  one  expressly  employed  to  sign  those  bills.  For  his  errors 
who  must  suffer?  Is  it  those  who,  deceived  by  the  error,  have  dis- 
bursed and  advanced  their  money,  or  is  it  the  principal,  who  vouched 
(or  and  guaranteed  a  proper  and  correct  exercise  of  the  delegated  au- 
thority, a  strict  and  faithful  discharge  of  every  duty  imposed  by  the 
mandate?  The  prindpars  signature  to  the  bill  of  lading  would  not 
have  more  effectually  bound  him  than  did  the  signature  of  his  chosen, 
his  recognized,  agent. 

He  is  bound  under  the  general  rule;  he  is  also  bound  under  the  act  of 
1868.  Under  that  act  the  bill  of  lading,  as  a  bill  of  exchange  or  a  promis- 
sory note,  "may  be  transferred  by  indorsement,  and  any  person  to  whom 
the  same  may  be  transferred  shall  be  deemed  and  taken  to  be  the  owner 
o(  the  produce  or  commodity  thereon  specified,  so  far  as  to  give  validity 
to  any  pledge,  lien,  or  transfer  made  or  created  by  the  holder  of  the  same. 
That  no  printed  or  written  condition  or  clause  inserted  or  attached  to 
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any  bill  of  lading,  which  in  any  way  limits  the  liability  impoBed  by  this 
act,  shall  have  any  effect  or  force  whatsover." 

Through  its  agent,  the  railroad  company  certified  to  plaindffe  that 
thirty-three  bales  of  cotton  had  been  shipped.  On  transfer  to  them  of 
that  certificate  they  advanced  the  entire  value  of  the  cotton,  which,  ac- 
cording to  the  agent's  declaration,  had  been  delivered  to,  received,  and 
shipped  by  defendant.  If,  under  these  circumstances,  the  company  is 
not  liable,  a  carrier's  agent,  without  receiving  a  single  bale  of  cotton, 
may  attest  that  he  has  received  one  thousand  bales,  discount  the  bill  of 
lading,  retain  the  proceeds  of  the  discount,  do  this  under  color  and  by 
virtue  of  his  agency,  and  not  bind  his  principal ! 

In  this  case  there  was  no  intention  of  deceiving  plaintiffe.  This  we  ad- 
mit, but,  so  far  as  third  parties  are  concerned,  what  difference  would  there 
be  between  the  error  or  fraud  of  an  agent  ?  If  not  liable  for  the  error, 
the  company  would  not  be  liable  for  the  fraud,  and  the  bill  of  lading 
would  lose  its  value,  become  a  snare,  a  suspected  and  dangerous  instru- 
ment. 

To  decide  the  question  presented  it  is  useless,  it  seems,  to  refer  to  the 
jurisprudence  of  other  States;  we  have  but  to  open  and  read  the  statute 
of  1868.  It  was  enacted  for  the  express  purpose  of  fixing,  in  and  for 
Louisiana,  the  legal  value  of  a  bill  of  lading.  With  the  provisions  of 
that  law  planters  and  merchants  are  now  conversant  The  bill  of  lading 
has  the  value  of  a  sale,  the  stipulation  of  which  can  not  be  changed,  can 
not  be  limited,  except  in  one  way,  that  indicated  in  the  statute;  that  is  by 
the  words  "  7iot  negotiable  "  plainly  written  or  stamped  on  its  face.  No 
other  reservation,  written  or  printed,  shall  have  any  force  or  effect  what- 
soever.   These  are  the  terms  of  the  statute. 

The  law  of  1868  was  enacted  in  the  interest  of  commerce;  it  created 
one  of  the  most  important  branches  of  our  credit;  it  secures  the  most 
legitimate  transaction;  it  sanctioned,  legalized,  and  perfected  a  fair  but 
imperfect  custom  which  prevailed  before  its  adoption,  and  it  is  by  far 
ynaer  and  more  equitable  than  the  vacillating  and  doubtful  jurisprudence 
of  other  States.  It  guards  against  carelessness  and  error,  against  sur- 
prise and  deceit,  against  forgery  and  fraud.  If,  as  to  third  parties,  it 
could  be  explained  or  contradicted,  the  bill  of  lading,  though  negotiable, 
could  but  seldom  be  negotiated. 

If,  as  provided  in  the  law  of  1868,  the  carrier  can  not  take  advantage 
of  any  written  or  printed  reservation  attached  in  advance  to  a  bill  of 
lading,  of  a  reserv^ation  apparent  to  all,  how  could  it  be  allowed  to  take 
advantage  of  that  which  not  only  is  not  written,  printed,  or  apparent,  but 
which,  if  admissible  or  admitted  in  evidence,  would  entirely  or  partially 
contradict  the  absolute  terms,  the  positive  figures  of  a  bill  of  lading? 
For  instance,  were  the  agent  to  write  across  the  bill  the  declaration  that 
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the  principal  is  not  responsible  for  the  quantity  thereon  specified,  would 
tiiat  declaration  justify  the  delivery  of  less  than  the  expressed  quantity? 
Most  assuredly  not. 

As  to  the  holder  of  a  bill  of  lading,  the  only  inquiries  should  be,  does 
the  instrument  bear  the  signature  of  a  real,  a  recognized,  a  proper  agent  ? 
If  it  does,  then  did  that  recognized  agent  appear  to  have  acted  within 
the  scope  of  the  delegated  authority  ?  If  he  did,  the  instrument,  whether 
delivered  through  error  or  fraud,  is  binding  on  the  carrier.  The  error 
or  fraud  of  an  agent  is  not  to  be  visited  on  the  victims  of  his  negligence 
or  infidelity,  but  on  those  who  created  the  trust;  otherwise  the  nego- 
tiable instrument  shall  cease  to  be,  as  it  now  is,  a  letter  of  credit,  a  pro- 
clamation, to  every  purchaser  or  transferee,  that  all  it  contains  is  right. 

For  these,  and  the  reasons  by  him  alleged,  I  concur  in  the  opinion  de- 
livered by  his  honor,  Mr.  Justice  Spencer. 


No.  6338. 

Charles  A.  Conrad  vs.  Joseph  Patzelt.  James  Jackson,  Intervenor 

AND  Third  Opponent. 

A  lessee  whose  property  has  been  provisionally  seized,  may  release  it  by  fflvinir  one 
of  three  different  kinds  of  bond: 

First— He  may  give  a  bond,  whoso  amount  is  to  be  Axed,  on  his  application,  by  the 
judj^e.  conditioned  that  he  will  satisfy  whatever  judgment  may  be  rendered 
against  him,  or,  return  the  property. 

Second— He  may  give  a  forthcoming  bond,  for  the  amount  of  the  claim,  or  value  of 
the  property,  to  be  ascertained  by  appraisement. 

Third— He  may  give  an  abmlnte  bond  to  satisfy  whatever  judgment  may  be  ren- 
dered against  him.  embracing  no  obligation  in  the  aUemaiive. 

The  release  bond  given  by  the  lessee,  in  order  to  recover  possession  of  the  property 
provisionally  seized,  is  the  substitute  for,  and  stands  in  the  place  of  the  prop- 
erty, and  any  subseauent  lessor,  who  acquires  a  lien  on  &aid  property,  possesses 
a  lien  superior  to  that  of  the  lessor  whose  seizure  has  been  released. 

After  fifteen  days  from  the  removal  of  the  lessee's  property  from  the  leased  prem- 
ises, the  lien  of  the  lessor  is  prescribed. 

A  lessor  who  has  a  lien  on  goods  on  his  premises  seized,  and  sold  under  a  fieri 
facias,  may  intervene  by  rule,  and  claim  to  be  paid  by  preference  out  of  the  pro- 
ceeds. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Ci^Uom, 
J. 
Charles  A,  Conrcul  and  James  Brewer,  for  plaintiff  and  appellee. 
I.  Tliarp,  for  defendant. 
J.  Ad.  Bozier,  for  intervenor. 
The  opinion  of  the  court  was  delivered  by 

Marr,  J.    Joseph  Patzelt  leased  from  Charles  A.  Conrad  the  store  No, 
172  Camp  street,  for  the  term  of  one  year,  ending  the  thirty-first  of 
30 
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October,  1874,  for  nine  hundred  and  sixty  dollare,  payable  monthly,  re- 
presented by  twelve  notes  of  eighty  dollars  each. 

At  the  expiration  of  the  term  seven  of  these  notes  remained  unpaid. 
Patzelt  declined  to  renew  the  lease  at  a  reduced  rate,  and  held  over,, 
with  the  understanding  that  he  was  liable  to  be  turned  out  at  any  time 
if  Conrad  should  find  a  tenant  by  the  year. 

Patzelt  leased  the  store  No.  57  Camp  street  from  James  Jackson,  and 
on  the  eleventh  of  March  Conrad,  having  learned  that  he  was  about  re- 
moving from  No.  172  Camp  street,  brought  suit  for  the  rent  due  him, 
say,  for  seven  months  up  to  the  expiration  of  the  lease  and  for  five 
months  after,  up  to  April,  1875,  in  all  nine  hundred  and  sixty  dollars; 
and  he  caused  to  be  provisionally  seized  the  furniture  and  effects  which 
still  were  on  the  premises  No.  172  and  those  which  had  been  removed  to 
No.  67  Camp  street. 

On  the  thirteenth  of  March  counsel  for  Patzelt  obtained  an  order  of 
court  that  '*  defendant  be  allowed  to  bond  the  seizure  on  furnishing  good 
and  solvent  security  in  the  sum  of  oue  thousand  dollars,  conditioned  as 
the  law  directs." 

On  the  same  day  Patzelt  gave  bond  in  favor  of  the  sheriff,  for  one 
thousand  dollars,  with  security,  "  the  condition  of  which  is  such  that 
if  the  said  defendant  shall  satisfy  such  judgment  as  may  be  rendered 
against  him  in  the  suit  pending,  as  above  mentioned,  then  this  obligation 
to  be  void,  or  else  to  remain  in  full  force." 

The  surety  justified  under  oath,  and  on  the  same  day  the  sheriff  trans- 
ferred the  bond  to  the  plaintiff,  Conrad,  as  the  law  requires. 

On  the  seventeenth  of  March  the  plaintiff,  showing  to  the  court  that 
"  the  bond  furnished  by  the  defendant,  upon  the  execution  of  which  the 
release  of  the  property  provisionally  seized  in  this  suit  was  ordered,  is 
insufficient  in  amount  and  is  not  such  a  bond  as  is  required  by  law  in 
such  cases,"  took  a  rule  on  defendant  to  show  cause  why  "  he  should 
not  furnish  bond  in  the  sum  of  two  thousand  dollars,  conditioned  ac- 
cording to  law." 

This  rule  was  submitted  on  the  admission  of  Patzelt  that  the  property 
provisionally  seized  was  of  a  value  not  less  than  three  thousand  dollars^ 
and  the  admission  by  Conrad  that  the  bond  already  filed  was  "  suffident 
in  amount  to  cover  the  amount  claimed,  with  interest  accrued  to  the 
date  it  was  filed." 

The  court  ordered  defendant  to  furnish  bond  in  the  sum  of  fifteen  hun- 
dred dollars,  "  conditioned  as  the  law  directs,"  and  on  the  twenty-fifth  of 
March  defendant  gave  a  new  bond,  with  the  same  surety,  who  again  justi- 
fied under  oath.  The  second  bond  was  immediately  transferred  by  the 
sheriff  to  the  plaintiff,  and  it  was  identical  with  the  first  in  all  respects  ex- 
cept as  to  the  date,  the  twenty-fifth  of  March  instead  of  the  thirteenth, 
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and  the  amount,  fifteen  hundred  dollars  instead  of  one  thousand  dollars. 
The  suit  was  contested^  and  final  judgment  was  rendered  in  Novem- 
ber, 1875,  on  which  a  writ  of  teri  facias  issued  on  the  fourteenth  of  De- 
cember, under  which  the  sherifif  seized  and  advertised  for  sale  on  the 
third  of  January,  *'  all  the  furniture  and  movable  effects  contained  in 
the  premises  No.  57  Camp  street." 

On  the  thirtieth  pf  December,  before  the  sale,  James  Jackson  filed  his 
petition  of  intervention  and  third  opposition,  stating  that  he  had  let  the 
premises  to  Patzelt,  by  lease  in  writing,  for  a  term  beginning  the  fif- 
teenth of  March,  1875,  and  ending  the  fifteenth  of  September,  1876,  on 
account  of  which  Patzelt  was  indebted  to  him  in  the  sum  of  four  hun- 
dred and  fifty  dollars  for  three  months  rent  due  and  thirteen  hundred 
and  fifty  dollars  for  nine  months  rent  to  become  due,  and  he  claimed  a 
lien,  privilege,  and  right  of  pledge  on  the  movables  seized,  and  prayed 
for  judgment  to  be  paid  out  of  the  proceeds  of  the  sale  about  to  be  made 
by  the  sheriff. 

The  sheriff  did  not  remove  the  property,  but  sold  it  on  the  premises. 
No.  57  Camp  street,  which  Patzelt  had  occupied  imder  the  lease  from 
Jackson  from  March,  1875,  up  to  the  sale,  third  of  January,  1876. 

The  judgment  of  the  court  below  dismissed  the  claim  of  Jackson  so 
far  as  Conrad  was  concerned,  but  awarded  him,  as  against  Patzelt,  the 
full  amount  sued  for;  and  the  case  comes  up  on  Jackson's  appeal. 

On  the  trial  Jackson's  counsel  took  a  bill  of  exceptions  to  the  ruling 
of  the  court  in  refusing  to  allow  him  to  prove  that  the  surety  on  the  re- 
lease bond  was  well  able  to  satisfy  the  obligation.  The  rights  of  the 
parties  do  not  depend  on  the  suflBciency  of  the  surety.  The  surety  jus- 
tified, and,  if  the  question  were  of  any  importance,  as  it  is  not,  the  legal 
presumption  would  be,  in  the  absence  of  proof,  that  no  change  had 
taken  place  in  his  condition. 

It  was  suggested  in  argument  and  in  the  printed  brief  of  counsel 
for  appellee  that  there  had  been  laches  and  negligence  on  the  part  of 
Jackson  in  allowing  Patzelt  to  become  so  largely  indebted  to  him.  If 
there  were  any  force  in  this  it  would  be  somewhat  diminished  by  the  fact 
that  Patzelt  was  in  arrears  to  Conrad  for  twelve  months  rent,  nine  hun- 
dred and  sixty  dollars — seven  months  under  the  lease  and  five  months 
under  the  reconduction — while  he  owed  Jackson  for  rent  due  four  hun- 
dred and  fifty  dollars,  for  three  months  only. 

Again,  it  is  urged  that  Jackson  had  notice  of  Conrad's  rights;  that  the 
suit  was  notice;  and,  as  part  of  the  furniture  was  seized  in  the  store  let 
by  Jackson  to  Patzelt,  he  must  be  presumed  to  have  had  actual  knowl- 
edge. 

So  far  as  notice  by  suit  is  concerned,  the  correct  rule  seems  to  be  this: 
where  the  title  to  property  is  in  litigation,  or  where,  there  being  no 
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difipute  as  to  the  title,  property  is  under  seizure  and  remains  in  custodiam 
legis  to  enforce  some  right  or  lien  or  privilege  upon  it,  the  pendency  of 
the  suit  is  notice  to  this  extent,  that  no  one  can  acquire  from  or  against 
one  of  the  parties  any  right  or  title  in  or  to  the  property  to  the  preju- 
dice of  that  which  nmy  bo  awarded  to  the  other  party  by  the  judgment. 
This  is  not  because  of  any  presumption  of  actual  knowledge,  but  it  is 
because  the  law,  having  laid  hold  on  the  property  for  the  purposes  of 
the  suit,  will  not  permit  the  ends  of  justice  and  the  rights  of  those  who 
have  invoked  its  aid  to  be  thwarted  or  defeated  by  transfers  or  changes 
or  divestiture  of  title  pendente  lite.  The  reason  of  the  rule  ceases,  and 
the  rule  itself  is  no  longer  applicable,  when  the  law  allows  a  bond  to  be 
substituted  for  the  property,  when  the  seizure  is  released,  and  when  the 
law  relinquishes  its  grasp  on  the  thing  itself,  and  permits  the  owner,  or 
person  claiming  to  be  the  owner  to  resume  the  control  and  power  of  dis- 
posal of  wliich  he  had  been  temporarily  deprived  by  the  seizure. 

The  fact  that  part  of  the  furniture  had  been  seized  in  the  store  leased 
to  Patzelt  by  Jackson  does  not  create  even  a  presumption  that  he  had 
actual  knowledge.  The  notes  which  Patzelt  gave  to  Jackson  for  the 
rent  were  dated  the  seventeenth  of  February.  The  date  seems  to  have 
been  omitted  in  the  lease,  but  the  term  commenced  on  the  fifteenth  of 
March.  The  inference  is  that  the  contract  of  lease  was  ag^reed  upon, 
most  probably  it  was  signed,  on  the  day  of  the  date  of  the  notes,  which 
are  in  accordance  with  its  terms,  one  hundred  and  twenty-five  dollars  a 
month  from  the  fifteenth  of  March  to  the  fifteenth  of  September,  and  one 
hundred  and  fifty  dollars  a  month  for  the  ensuing  year.  It  is  quite 
common,  in  all  respects  regular  and  lawful,  for  parties  to  sign  contracts 
of  lease  and  rent  notes,  for  a  term  to  begin  at  a  later  date;  and  if  this 
contract  was  concluded  and  signed  on  the  seventeenth  of  February,  as 
the  date  of  the  notes  indicates,  there  was  no  occasion  for  Jackson  to  be 
on  the  premises  when  Patzelt  took  possession,  and  there  was  no  reason 
why  the  keys  should  not  have  been  delivered  to  Patzelt  as  soon  as  the 
contract  was  completed.  At  any  rate,  Patzelt  must  have  had  the  keys 
before,  as  he  commenced  moving  on  the  eleventh  of  March,  and  it 
would  have  been  a  mere  accident  if  Jackson  had  happened  to  be  on  the 
premises  and  to  have  known  of  the  seizure. 

If  Jackson  is  to  be  charged  with  notice  by  reason  of  the  suit,  he  must 
have  the  benefit  of  the  information  afforded  by  the  proceedings  in  the 
suit,  that  the  rent  claimed  by  Conrad  was  only  nine  hundred  and  sixty 
dollars;  that  Patzelt  had  given  security  to  cover  that  amount;  that  the 
seizure  had  been  released;  and  that  the  property  seized  and  which  was 
removed  into  his  store  was  of  a  value  not  less  than  three  thousand 
dollars. 

These  considerations  are  by  no  means  determinative.    Two  lessors 
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claim  a  fund  which  is  not  sufficient  to  pay  the  rent  due  to  both.  One  of 
them,  Conrad,  brought  suit  for  the  rent  due  him  and  caused  the  prop- 
erty subject  to  his  right  of  pledge  to  bo  provisionally  seized.  The  other, 
Jackson,  acquired  a  right  of  pledge  on  the  same  property  after  this 
seizure  bad  been  set  aside  or  released  on  bond,  ample  in  amount,  with 
good  and  solvent  security,  conditioned  to  satisfy  such  judgment  as  might 
be  rendered  in  the  suit;  and  the  fund  for  which  they  contend  is  the  pro- 
ceeds of  that  property,  sold  by  the  sheriff  ymder  fieri  f arias,  issued  upon 
the  judgment  obtained  by  Conrad,  for  the  rent  due  him,  in  the  suit  in  which 
the  provisional  seizure  was  made.  It  becomes  necessary  therefore  to  as- 
certain what  were  the  rights  of  Conrad,  and  what  were  the  rights  of  Jack- 
son, with  respect  to  this  property  at  the  time  it  was  seized  by  the  sheriff, 
and  sold  under  the^m  facias. 

When  we  consider  how  much  of  the  property  in  the  city  of  New  Or- 
leans is  occupied  by  lessees  who  give  no  other  security  for  the  rent  than 
that  afforded  by  the  movable  effects  which  they  put  into  the  leased 
premises,  the  importance  of  the  issues  thus  presented  for  solution  will 
be  fully  appreciated. 

The  judge  of  the  court  below  and  the  counsel  for  appellee  call  the  re- 
lease bond  given  in  this  case  a  forthcoming  bond.  It  may  be  of  much 
more  importance  to  ascertain  the  effect  of  the  bond  than  to  inquire  as  to 
the  name  by  which  it  shall  be  designated.  Nevertheless,  it  is  well  to  see 
whether  this  is  really  a  forthcoming  bond. 

In  some  of  the  States  where  property  seized  under  execution  is  claimed 
by  a  third  person,  he  is  allowed  to  retain  it  in  his  possession  on  giving 
bond  to  abide  the  result  of  a  trial  of  the  right  of  property;  and  the  de- 
fendant in  execution  is  also  allowed  to  retain  the  property  seized  until 
the  day  of  sale,  on  giving  bond  to  have  it  foithcoming  at  that  time. 

We  have,  also,  a  forthcoming  bond,  which,  by  the  act  of  1842,  re-en- 
acted in  1855,  p.  477,  and  in  Revised  Statutes,  section  3411,  the  defendant 
in  execution  whose  property  has  been  seized  is  permitted  to  give,  and,  on 
giving  it,  he  is  allowed  to  retain  the  property  in  his  possession  until  the 
day  of  sale.  * 

A  forthcoming  bond  has  for  its  object  the  delivery  of  the  property  de- 
scribed, and  there  can  be  no  such  thing  as  a  forthcoming  bond  without  a 
description  of  the  property,  so  that  it  can  be  identified,  and  a  stipulation 
for  the  delivery  of  that  property  at  a  specified  time  and  place,  for  a 
specified  purpose. 

It  will  be  observed  that  the  amount  of  the  forthcoming  bond  has  no 
reference  to  any  debt  to  be  paid.  It  stipulates  for  the  delivery  of  the 
property;  and  as  the  object  is  to  secure  that  delivery,  the  amount  is  fixed 
solely  with  reference  to  the  value  of  the  property,  sufficiently  above  the 
value  to  cover  it  fully  in  case  of  default. 


^ 
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No  one  can  read  the  bond  given  in  this  case  and  call  it  a  forthcoming 
bond  in  any  legal  sense  of  that  term.  The  only  description  it  contains  of 
the  property  seized  is:  "  The  furniture  and  movables  in  the  premises 
No.  57  Camp  street  and  No.  172  Camp  street;"  and  it  recites  that  the  prop- 
erty thus  described  had  been  provisionally  seized,  and  the  seizure  set 
aside  and  the  property  released  on  defendant  giving  this  bond,  the  con- 
dition of  which  is  absolutely  and  unqualifiedly  to  satisfy  such  judgment 
as  may  be  rendered  against  him  in  the  suit. 

But,  it  is  said  this  bond  must  be  interpreted  with  reference  to  the  law 
under  which  it  was  given;  and  if  it  does  not  stipulate  for  the  return 
of  the  property,  that  stipulation  must  be  supplied'.  It  is  true  that  where 
the  law  or  the  order  under  which  a  bond  is  given  prescribes  the  condi- 
tion, the  court  may  well  reform  it,  and  make  it  what  the  law  or  the  order 
requires.  But,  where  the  law  permits  a  party  to  give  a  bond  with  alter- 
native conditions,  he  may  select  one  of  the  alternatives  and  omit  the 
other. 

The  Code  of  Practice  gave  the  right  to  seize  provisionally  in  certain 
cases,  but  it  did  not  authorize  the  defendant  to  have  the  seizure  set  aside 
or  released  on  bond,  as  in  cases  of  attachment  and  sequestration.'  Sbipe 
and  other  vessels  were  subject  to  this  seizure;  and  as  the  law  did  not  per- 
mit the  release  on  bond,  masters  and  owners  were  subjected  to  great 
inconvenience  and  hardship,  being  compelled  either  to  pay  the  demand 
on  which  the  seizure  was  made,  however  unjust  it  might  be,  or  to  keep 
the  vessel  at  the  wharf  idle  until  the  suit  could  be  decided.  The  Iiegisla- 
ture  applied  the  proper  remedy  by  amending  the  Code  of  Practloe,  and 
providing  that  •*  whenever  ships  or  other  vessels  are  provisionally  seized 
the  defendant  shall  be  permitted  to  have  the  seizure  set  a^ide  on  execut- 
ing bond  in  favor  of  the  plaintiff,  as  in  cases  of  attachment"  Act  of 
1839,  No.  53,  section  12. 

Referring  to  the  Code  of  Practice,  as  it  was  at  that  time,  it  will  be  seen 
that  the  condition  of  the  release  bond  in  cases  of  attachment  was  abso- 
lute, without  qualification,  that  defendant  "  will  satisfy  such  judgment  as 
may  be  rendered  against  him  in  the  suit  pending."     Original  article  259. 

In  1852  article  259  was  so  amended  as  to  allow  defendant  to  have  the 
property  attached  released  on  giving  bond  conditioned  to  "  satisfy  such 
judgment,  to  the  value  of  the  property  attached^  as  may  be  rendered 
against  him  in  the  suit  pending."  Of  course,  bonds  given  for  the  rdease 
of  ships  and  other  vessels  provisionally  seized  were  subject  to  this  modi- 
fication. Thus  the  law  stood;  and  property  provisionally  seized  for  rent 
could  not  be  released  on  bond.  There  was  some  reason  for  this.  The 
law  gives  the  lessor,  "  for  the  payment  of  his  rent,  a  right  of  pledge  on 
the  movable  effects  of  the  lessee  which  are  found  on  the  property  leased." 
C.  C.  article  2705  (2675),  and  he  "  may  take  the  effects  themselves  and 
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retain  them  until  he  is  paid."  Article  3218  (3185),  When  property  pro- 
Tisionally  seized,  or  seized  on  any  other  mesne  process,  is  released  on 
bond,  it  is  not  in  legal  custody,  and  it  returns  to  the  possession  of  the  de- 
fendant precisely  in  the  condition  in  which  it  was  seized,  except  that, 
quoad  that  seizure,  the  bond  has  been  substituted  for  it,  and  it  can  not 
be  seized  again  under  the  same  writ 

The  law  authorizes  the  lessor,  in  case  the  movables  on  which  his  right 
of  pledge  exists  have  been  removed  from  the  leased  premises,  to  pursue 
and  seize  them  mthin  fifteen  days,  provided  they  can  be  identified  and 
continue  to  be  the  property  of  the  lessee.  C.  C.  article  2709  (2679).  And 
if  the  effects  provisionally  seized  for  rent  should  be  released  on  bond,  the 
defendant,  the  lessee,  might  sell  them,  or  might  put  them  into  other 
premises,  leased  from  another  lessor,  so  that  the  first  lessor  could  no 
longer  exercise  his  right  of  pledge,  and  he  would  be  compelled  to  give  up 
his  security  on  the  property  itself  and  to  look  to  the  bond  alone,  which 
the  law  has  permitted  to  be  substituted  for  the  property.  The  right  of 
pledge  exists  so  long  as  the  property  remains  on  the  leased  premises, 
and  it  may  continue  for  fifteen  days  after  the  removal;  but  if  it  has  been 
removed,  and  the  fifteen  days  have  elapsed,  the  right  of  the  lessor  is 
gone,  and  he  has  no  higher  or  different  claim  upon  the  property  than  any 
other  ordinary  creditor. 

No  doubt  the  peculiar  nature  of  the  right  given  to  the  lessor  caused 
seizures  for  rent  to  be  excepted  from  the  operation  of  the  remedial 
statutes,  which  permitted  the  release  on  bond  of  property  provisionally 
seized  to  enforce  mere  privileges.  The  precise  object  of  the  provisional 
seizure  by  the  lessor  is  to  prevent  the  removal  of  the  effects  out  of  the 
leased  premises,  which  might  be  fatal  to  his  rights;  and  there  was  appa- 
rent incongruity  in  the  lessor's  right  of  pledge  and  right  to  keep  the 
property  until  his  rent  was  paid,  and  the  right  of  the  lessee  to  have  the 
provisional  seizure  of  the  property,  to  enforce  the  lessor's  rights,  re- 
leased on  bond.  The  law  would  not,  therefore,  permit  the  property  sub- 
ject to  the  lessor's  right  to  be  taken  out  of  his  control,  except  to  go  into 
legal  custody,  to  be  detained,  condemned,  and  sold  for  the  benefit  of  the 
lessor. 

But  at  length  the  Legislature,  sole  judge  in  questions  of  policy  and  ex- 
pediency, chose  to  put  all  defendants  whose  property  might  be  provis- 
ionally seized  on  the  same  footing,  whatever  might  be  the  cause  of  the 
seizure.  By  act  approved  the  sixth  of  July,  1867,  it  was  provided  that 
"  whenever  ships,  vessels,  or  any  other  property  are  provisionally  seized, 
the  defendant  shall  be  permitted  to  have  the  seizure  set  aside  on  execut- 
ing his  obligation,  with  a  good  and  solvent  security,  for  whatever  amount 
the  judge  may  determine  as  being  equal  to  the  value  of  the  property  to 
be  left  in  his  possession,  or  the  condition  of  said  bond  to  be  that  he  will 
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satisfy  such  judgment  as  may  be  rendered  against  him,  or  return  the- 
property." 

This  section  figures  as  part  of  the  Code  of  Practice,  article  289,  third 
clause,  the  word  "  or,"  italicised  above,  between  the  word  "  possession" 
and  the  words  "  the  condition,"  being  omitted.  There  can  be  no  doubt 
that  seizures  for  rent  are  subject  to  this  law,  and  this  court  so  decided 
expressly  in  Lepretro  vs.  Barthet,  25  An.  124. 

The  Legislature  thought  proper  to  make  another  amendment  to  the 
Code  of  Practice,  by  act  approved  the  ninth  of  September,  1868,  This 
act  relates  exclusively  to  provisional  seizures  at  the  instance  of  lessors; 
and  it  permits  the  lessee  in  all  cases  to  have  such  seizure  released  "  upon 
executing  a  forthcoming  bond  or  obligation  with  a  good,  solvent  security 
for  the  value  of  the  property  to  be  left  in  his  possession,  or  for  thfr 
amount  of  the  claim,  with  interest  and  costs;  provided  further,  that  the 
value  of  the  property  shall  be  fixed  by  the  sheriff,  or  one  of  his  deputies,, 
with  the  assistance  of  two  appraisers,  selected  by  the  parties,  twenty- 
four  hours  notice  being  previously  given  to  the  lessor  or  his  counsel  to 
select  an  appraiser." 

This  act  now  forms  part  of  the  Code  of  Practice,  article  287.  It  in  no 
manner  conflicts  with  the  act  of  the  sixth  of  July,  1867,  now  part  of  the 
Code  of  Practice,  article  289,  and  both  are  in  force.  The  effect  is  that^  no 
matter  what  property  may  be  provisionally  seized,  whether  at  the  suit  of  a 
lessor,  for  his  rent,  or  of  any  other  person,  for  any  other  of  the  causes 
specified  in  the  Code  of  Practice,  the  defendant  is  permitted  to  have  the 
seizure  set  aside  on  giving  bond  for  whatever  amount  the  judge  may  de- 
termine, conditioned  to  satisfy  such  judgment  qb  may  be  rendei-ed 
against  him  or  restore  the  property.  If  the  defendant  desires  to  avail 
liimself  of  the  permission  granted  him  by  this  act,  he  must  apply  to  the 
judge  to  fix  the  amount  of  the  bond. 

The  act  of  1868  is  restricted  to  seizures  by  lessors;  and  it  permits  the 
lessee  to  have  the  seizure  released  on  giving  a  forthcoming  bond  or  obli- 
gation for  the  value  of  the  property  or  the  amount  of  the  claim,  with 
interest  and  costs.  If  the  lessee  should  prefer  to  avail  himself  of  tlus 
act,  the  law  makes  it  the  duty  of  the  sheriff,  where  the  bond  is  to  be  for 
the  value  of  the  property,  to  fix  the  value  by  an  appraisement,  in  which 
both  parties  are  represented;  and  no  action  by  the  judge  is  required, 
and  no  application  is  to  be  made  to  the  judge. 

In  this  case  the  value  of  the  property  was  so  much  in  excess  of  the 
amount  of  the  claim  that  defendant  had  no  occasion  to  give  a  forth- 
coming bond,  or  to  incur  the  expense  and  delay  of  an  appraisement 
He  was  a  dealer  in  furniture;  and  the  property  seized  was  his  stock  in 
trade,  merchandise  which  he  was  actually  removing  into  the  premises 
recently  leased  by  him.    His  business  was  necessarily  suspended,  and 
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the  removal  of  his  goods  stopped  while  the  seizure  lasted;  and  he  pre- 
ferred to  avail  himself  of  the  act  of  1867,  because  it  was  more  expedi- 
tious, and  more  economical.  It  was  the  work  of  a  few  minutes  only,  an 
ex  parte  proceeding,  in  open  court,  or  at  chambers,  to  have  the  amount 
of  the  bond  fixed  by  the  judge;  and  nothing  more  was  to  be  done  after 
that  but  for  the  defendant  to  go  to  the  sheriff's  office  with  his  security 
and  sign  the  bond. 

The  mere  wording  of  the  bond  shows  that  the  sheriff  understood  that 
he  was  acting  under  the  law  of  1867;  he  adopted  its  phraseology,  and  he 
observed  all  its  requir^nents,  taking  the  bond  upon  the  order  of  the 
judge,  and  for  the  amount  fixed  by  him. 

We  have  designated  these  two  acts,  the  one  as  the  act  of  1867,  the 
other  as  th^  act  of  1868;  but  it  will  be  observed  that  the  act  of  1868 
forms  part  of  the  Eevised  Code  of  Practice,  article  287,  while  the  act  of 
1867  is  part  of  article  289.  The  Bevised  Code  of  Practice  was  adopted 
as  a  whole,  as  a  single  act  of  the  Legislature,  approved  on  the  fourteenth 
of  March,  1870;  and  if  there  should  be  any  conflict  in  these  two  articles, 
article  289  must  prevail,  because  it  is  the  last  expression  of  the  legisla- 
tive will. 

There  is  no  conflict  however.  By  article  289  the  defendant  in  any  case 
of  provisional  seizure  may  have  the  seizure  set  aside  on  giving  bond  in 
an  amoimt  to  be  fixed  by  the  judge,  conditioned  to  satisfy  such  judg- 
ment as  may  be  rendered  against  him,  or  return  the  property.  By 
article  287  the  lessee  may  have  the  seizure  released  on  giving  a  forth- 
coming bond  or  obligation  for  the  value  of  the  property  or  the  amount 
of  the  claim.  Both  are  remedial  statutes;  one  applies  to  every  possible 
case  of  provisional  seizure,  the  other  is  applicable  to  seizures  by  lessors 
alone.  Both  are  intended  for  the  convenience  and  benefit  of  the  de- 
fendant alone;  and  he  may  avail  himself  of  the  relief  afforded  by  the 
one  or  the  other,  as  his  interest  and  convenience  may  require. 

It  was  to  the  interest  of  defendant  to  give  the  bond  in  the  form  in 
which  it  appears;  and  this  was  his  deliberate  choice.  It  is  not  possible 
to  admit  any  other  hypothesis,  when  we  remember,  in  addition  to  what 
has  just  been  stated,  that  defendant  gave  two  bonds,  one  on  the 
thirteenth,  the  other  on  the  twenty-fifth  of  March;  that  these  bonds  are 
identical,  except  as  to  dates  and  amounts;  and  that  defendant  had  the 
benefit  of  the  advice  and  assistance  of  his  counsel  in  fixing  the  amounts 
and  giving  both  bonds. 

If  a  defendant  is  pei^mlited  to  give  a  bond  with  an  alternative  con- 
dition, what  law,  what  reason,  forbids  him  to  select  that  one  of  the 
alternatives  which  best  accords  with  his  interest  and  his  convenience  ? 
By  the  act  of  1868,  defendant  might  have  given  a  forthcoming  bond; 
but  he  was  not  compelled  to  do  so.     This  act,  like  that  of   1867,  is 
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permisBive,  not  mandatory.  The  great  relief  which  these  two  acts  had  in 
view,  the  great  change  which  they  effected,  was  in  permitting  the  defend- 
ant, in  any  and  all  cases  of  provisional  seizure,  to  have  the  seizure  set 
aside  on  bond;  and  while  the  one  act  permitB  this  to  be  done  by  a  bond 
conditioned  to  satisfy  such  judgment  as  may  be  rendered  or  return  the 
property,  and  the  other  permits  the  lessee  to  give  a  forthcoming  bond, 
neither  act  forbids  the  defendant  to  give  a  bond  conditioned,  absolutdy, 
to  satisfy  such  judgment  as  may  be  rendered  against  liim,  or  declares 
such  a  bond  to  be  invalid. 

Defendant  did  not  give  a  forthcoming  bond;  he  chose  to  give  a  bond 
to  satisfy  such  judgment  as  mights  be  rendered  against  him.  If  he  had 
chosen  to  give  a  bond  conditioned  to  satisfy  such  judgment  or  return 
the  property,  it  would  have  been  no  better  security  than  th*  bond  which 
was  actually  given,  since  it  would  have  been  entirely  at  the  option  of 
defendant  whether  to  have  satisfied  the  judgment  or  to  have  returned 
the  property,  if  he  could  have  done  so.  If  a  person  who  has  given  a 
bond,  conditioned  to  do  one  or  the  other  of  two  things  spedfled,  may 
discharge  his  obligation  by  doing  one  of  them,  it  is  not  possible  to  sug- 
gest any  good  reason  why  he  might  not  legally  and  validly  have  made 
his  election  in  limine,  and  have  omitted  one  of  the  alternatives,  as  was 
done  in  this  case. 

In  LePretre  vs.  Barthet,  25  An.  124,  the  lessee  gave  a  bond  conditioned 
precisely  as  the  bond  is  in  this  case.  In  a  suit  against  the  surety,  it  was 
objected  that  no  law  authorized  the  bond.  The  court  said  it  was  au- 
thorized by  the  act  of  the  sixth  of  July,  1867;  and  the  judgment  of  the 
court  below  against  the  surety  was  affirmed. 

If  we  undertake  to  reform  the  bond  in  this  case  by  inserting  the 
words  in  the  condition,  "  or  return  the  property"  we  shall  incur  the  risk 
of  making  a  contract  for  the  parties,  which  they  did  not  choose  to  make 
for  themselves,  instead  of  interpreting  and  giving  effect  to  that  which 
they  actually  did  make. 

The  bond  is  not  a  forthcoming  bond;  and  it  is  to  no  purpose  to  say 
that  the  defendant  had  a  right  to  give  a  forthcoming  bond.  The  fact 
still  remains  that  he  did  not  give  a  forthcoming  bond;  and  our  business 
is  to  ascertain  what  he  did,  not  what  he  might  have  done,  in  the  free 
exercise  of  his  will  and  election. 

But,  call  this  bond  what  we  may,  what  was  its  effect  ?  The  act  of  1839 
permits  the  defendant  to  have  the  seizure  set  aside;  the  act  of  1867  per- 
mits the  defendant  to  have  the  seizure  "  set  aside,**  and  the  act  of  1868 
permits  the  lessee  to  have  the  seizure  "  released."  Whether  the  seizure 
be  "set  aside"  or  whether  it  be  "  released"  the  property  ceases  to  be  in 
the  custody  of  the  law;  and  it  returns  to  the  possession  of  the  defend- 
ant, precisely  as  if  no  such  seizure  had  been  made. 
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The  proceeding  in  rem  in  the  admiralty  is  quite  analogous  to  our  pro- 
visional seizure.  The  admiralty  warrant  lays  hold  on  the  ship  or  other 
property,  and  retains  it  in  legal  custody  until  some  one  appears  and 
claims  it,  and  procures  it  to  be  released  on  bond.  When  the  bond  Is 
given,  the  property  is  restored  to  the  claimant;  and  it  goes  into  his 
poeseesion  precisely  as  if  no  such  seizure  had  been  made,  and  subject  to 
the  liens  existing  at  the  time  the  seizure  was  made,  except  that  the  bond 
has  taken  the  place  of  the  property,  with  respect  to  that  seizure,  and  the 
property  is  released  from  the  lien  under  which  that  seizure  was  made. 
Other  liens  existing  at  the  time,  or  those  that  may  be  after  acquired, 
will  be  preferred  to  the  demand  secured  by  the  bond.  See  the  "  Timor," 
4  Blatchford  93,  decided  by  the  late  Justice  Nelson  of  the  Supreme  Court 
of  the  United  States.  The  "  T.  P.  Leathers,"  1  Newberry  432;  4  Abbott's 
Digest,  No.  488;  Benedict's  Admiralty  Practice,  sections  447,  497. 

In  Brandon  vs.  Bobo,  12  An.  616,  where  property  was  seized  under 
execution,  and  the  defendant  gave  a  forthcoming  or  delivery  bond  under 
the  act  of  1842,  Bevised  Statutes,  sec.  3411,  the  court  held  that  he  might 
validly  sell  the  property  before  the  day  fixed  for  the  delivery,  and  that 
it  could  not  be  pursued  in  the  hands  of  the  vendee.  In  such  case  the 
only  recourse  of  the  sheriff  or  of  the  seizing  creditor  is  on  the  bond. 

In  Harralson  vs.  Boyle,  22  An.  210,  a  provisional  seizure  was  made  for 
rent,  and  the  defendant  gave  bond  under  the  act  of  1867,  conditioned  to 
satisfy  such  judgment  as  might  be  rendered  or  return  the  property. 
Subsequently,  he  sold  part  of  the  property.  The  lessor,  having  obtained 
judgment  for  his  rent,  about  three  months  after  the  provisional  seizure, 
with  recognition  of  his  privilege,  seized,  under  JieH  facias,  the  property 
which  bad  been  sold  by  the  lessee  after  the  release  on  bond.  The  court 
said  the  lessor's  rig6t  to  follow  the  property  which  had  been  removed 
from  the  leased  premises  continued  for  fifteen  days  only;  and  the  title  of 
the  pi^rchaser  was  ptiaintained.  Whether  the  property  has  been  provis- 
ionally seized  and  released  on  bond,  or  whether  it  has  not  been  provis- 
ionally seized,  the  lessor's  right  ceases  at  the  expiration  of  fifteen  days 
after  the  removal  from  the  leased  premises. 

It  seems  too  clear  for  argument  that  if  the  defendant  in  execution, 
having  given  a  forthcoming  or  delivery  bond,  or  the  lessee,  having  given 
a  release  bond,  may  validly  sell  the  property,  that  he  might  also  pledge 
it,  or  subject  it  to  the  right  of  pledge  by  removing  it  into  premises  leased 
from  another  lessor;  and  this  does  not  depend  upon  the  form  of  the 
bond.  It  results  from  the  effect  of  the  bond,  from  the  release  of  the 
seizure,  and  the  resumption  by  the  owner  of  his  power  and  dominion 
over  that  which  is  his,  and  which  is  in  his  possession.  It  follows  that 
when  Patzelt's  property,  provisionally  seized  by  Conrad,  was  released  on 
bond,  and  was  placed  in  the  premises  leased  to  Patzelt  by  Jackson,  that 
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Jackson's  right  of  pledge  attached  to  It;  and  after  the  expiration  of 
fifteen  days  Conrad's  right  of  pledge  was  barred,  lost  by  prescription, 
and  he  was  remitted  to  the  security  afforded  him  by  the  bond. 

Blanchin  vs.  Fashion,  10  An.  49,  and  Harrison  vs.  Jenks,  23  An.  707, 
have  been  cited  as  establishing  a  contrary  doctrine  as  to  the  effect  of  the 
release  on  bond  of  property  provisionally  seized.  It  will  be  seen  that 
our  courts  do  not  follow  the  rule  in  the  Admiralty  that  the  release 
bond,  in  a  seizure  in  rem,  extinguishes  the  lien  under  which  the  seizure 
was  made.  The  difference  is  that  the  release,  on  bond,  of  property  pro- 
visionally seized,  restores  it  to  the  condition  in  which  it  was  at  the  time 
the  seizure  was  made,  subject  to  the  lien  or  privilege  under  which  the 
seizure  was  made,  and  to  all  other  liens  which  existed  at  that  time,  just 
as  if  no  such  seizure  had  been  made  ;  and  this  is  precisely  what  was  de- 
cided in  Blanchin's  case,  and  in  Harrison  vs.  Jenks. 

Blanchin  brought  suit  against  the  steamboat  Fashion  and  owners, 
and  caused  the  boat  to  be  provisionally  seized.  The  boat  remained  in 
the  custody  of  the  sheriff  for  one  day,  and  the  seizure  was  set  aside  on 
a  bond  conditioned  exactly  as  the  bond  is  in  this  case.  At  that  time 
privileges  against  steamboats  were  prescribed  by  the  lapse  of  sixty  days. 
Blanchin's  account  began  in  January,  and  on  the  tenth  of  March  he  re- 
covered judgment  for  the  whole  amount,  and  on  the  twenty-third  of 
March  the  boat  was  seized  by  the  sheriff  under  fieri  facias  issued  on  that 
judgment.  The  proceeds  of  sale  under  this  writ  were  brought  into  court 
for  distribution,  and  Blanchin  claimed  the  whole  amount  of  his  debt, 
with  privilege.  The  court  said  the  release  of  the  boat  on  bond  did  not 
extinguish  the  privilege  for  which  the  seizure  was  made;  it  simply  left 
that  privilege  in  the  exact  condition  in  which  it  was  at  the  time  the  re- 
lease bond  was  given.  During  the  one  day  that  the  boat  was  in  actual 
custody  the  prescription  of  sixty  days  ceased  to  run.  The  release  on 
bond  took  the  boat  out  of  legal  custody;  and  the  prescription  began  to 
run  again  immediately  so  far  as  other  creditors  were  concerned.  The 
prescription  was  arrested  by  the  seizure  on  the  twenty-third  of  March, 
but,  in  the  concnrso,  all  the  items  in  Blanchin's  £UX30unt  prior  to  sixty- 
one  days  before  the  twenty-third  of  March  were  prescribed  and  ceased 
to  operate  as  a  privilege.  The  seizure  did  not  create  the  privilege,  nor 
did  the  release  on  bond  extinguish  it.  It  was  extinguished  by  the  lapse 
of  time.  The  prescription  was  suspended  while  the  boat  was  in  the  cus- 
tody of  the  law;  it  began  to  run  again  the  moment  the  law  relinquished 
its  hold  on  the  property. 

In  Harrison  vs.  Jenks,  23  An.  707,  the  plaintiff  seized  provisionally  for 
rent,  and  the  seizure  was  set  aside  on  bond.  The  defendant  iremained  in 
the  same  premises,  the  house  let  to  him  by  Mrs.  Harrison,  and  the  prop- 
erty was  not  removed,  but  remained  in  the  same  premises  as  before  the 
seizure. 
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The  persons  who  had  sold  the  furniture  to  Jenks  sequestered  it  a  few 
days  before  the  seizure  by  Mrs.  Harrison;  and  they  maintained  that  Mrs. 
Hkrrison's  right  as  lessor  was  extinguished  by  the  release  bond.  The 
court  held  that  a  privilege  which  does  not  depend  upon  the  seizure  is  not 
extlDgmshed  by  the  release  of  that  seizure.  When  the  seizure  was  re- 
leased the  property  remained  just  as  it  was  before,  in  Mrs.  Harrison's 
house,  subject  to  Mrs.  Harrison's  right  of  pledge.  That  is,  the  release 
restored  the  property  to  the  exact  condition  in  which  it  was  at  the  time 
the  seizure  was  made. 

Conrad  seized  for  rent,  and  the  seizure  was  set  aside  on  bond.  At  the 
tibe  this  seizure  was  made  part  of  the  property  subject  to  Conrad's 
right  of  pledge  had  been  removed  out  of  the  premises.  Availing  him- 
self of  the  right  given  to  the  lessor  by  the  Civil  Code,  Conrad  followed 
the  property  and  seized  it  within  the  fifteen  days.  When  the  seizure  was 
set  aside,  on  the  thirteenth  of  March,  Conrad's  right  of  pledge  was  not 
extinguished;  and  if  the  property  had  remained  in  his  house,  his  right 
of  pledge  would  have  continued  just  as  in  Harrison  vs.  Jenks.  But  that 
which  the  release  on  bond  did  not  do  was  fully  accomplished  by  the  re- 
moval of  the  entire  property  out  of  the  premises  of  Conrad  into  the 
store  and  premises  of  Jackson,  and  by  the  lapse  of  fifteen  days  after 
that  removal;  and  Conrad's  right  of  pledge,  which  existed  for  fifteen 
days,  and  for  fifteen  days  only,  after  the  removal,  was  extinguished,  no 
longer  existed  at  the  expiration  of  the  term. 

It  has  been  suggested  that  when  Conrad  seized  under  the  fieri  facias, 
Jackson  should  have  seized  also,  and  that  his  failure  to  Tlo  so  gave  Con- 
rad a  right  of  preference.  But  this  proposition  is  wholly  untenable.  In 
Sheldon  vs.  Canal  Bank,  11  Bob.  181,  it  was  held  that  the  mere  seizure 
by  the  sheriff  does  not  divest  the  debtor  of  his  property.  In  this  case 
the  sheriff  did  not  remove  the  property;  it  continued  on  the  same  prem- 
ises, and  still  belonged  to  the  lessee,  and  Jackson  intervened  and  assert- 
ed his  right  before  the  sale. 

In  Bobinson  vs.  Staples,  5  An.  712,  the  plaintiffs  seized  imder  fieri 
fadw^  The  lessors  of  the  debtor,  Staples,  took  a  rule  on  Bobinson,  plain- 
tiff, to  show  cause  why  the  proceeds  of  the  sale  about  to  be  made  "to 
to  the  amount  of  the  entire  rent  due  and  to  become  due,"  should  not  be 
paid  to  them  as  privileged  creditors;  and  the  court  of  first  instance 
mamtained  this  right  and  claim  of  the  lessors. 

Judge  Slidell,  delivering  the  opinion  of  thiis  court,  affirming  the  judg- 
ment in  favor  of  the  lessors,  said:  "  It  is  not  well  argued  by  plain  tififs  coun- 
sel that  the  lessors  can  not  have  their  privilege  in  this  case  because  they 
did  not  make  a  provisional  seizure  under  the  statute.    The  p^ioceedino 

WAS  UNNECESSARY,  THE  PROPEBTY  BEING  ALREADY  ill  aiStO(Uam  legis" 

In  Harmon  vs.  Juge,  6  An.  768,  two  attachments  were  levied  on  a  stock 
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of  goods,  and  they  were  afterward  sold  under  fieri  facias  on  the  jadg- 
ment,  with  privilege,  in  favor  of  the  attaching  creditors.  Harmon,  the 
lessor,  after  the  sale,  before  the  delivery  of  the  goods,  took  a  rule  on  the 
seizing  creditors  to  show  cause  why  the  rent  due  him  should  not  be  paid 
out  of  the  proceeds  in  the  hands  of  the  sheriff;  and  the  judgment  of  tlie 
court  below,  in  his  favor,  was  affirmed  by  this  court 

In  Vaught  vs.  the  City,  12  An.  339,  the  property  of  defendant  was 
seized  under  .^en/acia«.  Some  twenty-five  days  after  this  seizure,  be- 
fore the  sale,  McLin  intervened,  and  claimed  the  lessor's  right  of  pledge 
on  the  movables.  The  court  held  that  this  was  proper  proceeding,  by 
intervention  and  third  opposition,  without  seizure  of  the  effects  already 
under  seizure,  and  that  the  lessor  was  entitled  to  be  paid  the  full  amount 
of  his  rent  out  of  the  proceeds  of  the  sale  under  fieri  facias.  The  court 
said:  "  When  McLin  asserted  his  privil^e  it  is  clear  that  the  defendant 
in  execution  had  not  been  divested  of  his  title  to  the  property  thus 
seized,  and  that  the  property  had  not  been  removed  from  the  leased 
premises." 

In  Case  va  Kloppenburg,  27  An.  482,  it  was  held  that  the  lessor  could 
not  prevent  the  sale,  wader  fieri  facias,  at  the  suit  of  an  ordinary  cred- 
itor, of  the  effects  of  the  lessee  found  on  the  leased  premises ;  and  that 
he  must  intervene  and  assert  his  right  to  the  proceeds  contradictorily 
with  the  seizing  creditor. 

But  it  is  said  the  condition  of  the  release  bond  has  been  complied  with 
by  the  surrender  of  the  property,  and  by  the  sale  by  the  sheriff;  so  that 
the  bond  is  not  available  as  security  to  Conrad.  It  would  be  premature 
and  improper  for  us  to  express  any  opinion  now  as  to  the  effect  of  the 
release  bond,  so  far  as  the  surety  is  concerned.  The  plain  answer  to  the 
objection  is  that  there  is  no  stipulation  in  the  bond  for  the  surrender  or 
the  return  of  the  property.  But,  if  it  had  been  a  forthcoming  bond,  the 
property,  after  the  release  of  the  provisional  seizure,  had  become  sub- 
ject to  Jackson's  right  of  pledge;  it  was  in  Jackson's  house,  construe^ 
tively  in  Jackson's  possession,  and  by  timely  and  proper  proceeding,  he 
asserted  his  right  before  the  sale,  as  in  Robinson's  case,  5  An.;  Harmon's 
case,  6  An.;  and  McLin's  case,  12  An.,  and,  as  in  these  cases,  the  prop- 
erty was  not  removed  from  the  leased  premises  in  which  it  was  found 
until  after  the  sale  by  the  sheriff.  Patzelt  could  not  have  surrendered 
it,  nor  could  he  have  removed  it,  nor  could  he  have  authorized  the  sheriff 
to  seize  it,  nor  could  it  have  been  sold  at  the  instance  of  any  ordinaxy 
creditor,  except  in  subordination  to  Jackson's  superior  right  of  pledge. 

It  is  urged  that  this  interpretation  of  the  law  will  defeat  the  right  of 
the  lessor,  and  will  make  the  provisional  seizure  the  means  of  extinguish- 
ing his  pledge.  The  answer  is,  the  lessor  may  lock  the  doors  and  pre- 
vent the  removal  of  the  effects  until  the  rent  is  paid,  but  if  he  should  be 
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compelled,  or  should  choose  to  resort  to  provisional  seizure,  the  same 
law  which  gives  him  that  right  gives  the  lessee  the  right  to  have  the 
seizure  set  aside  on  bond.  The  law  requires  a  good  and  sufficient  bond. 
It  IB  the  lessor's  right  to  have  such  a  bond;  and  in  this  case  Conrad 
appeared,  and,  at  his  instance,  the  court  increased  the  bond  to  an  amount 
exceeding  by  one  half  the  debt  sued  for. 

The  judgment  of  the  court  below  discriminates  between  these  lessors; 
and  it  gives  the  preference  to  the  one  from  whose  premises  the  property 
had  been  removed  more  than  nine  months  before  the  sale,  while  it  de- 
nies any  right  of  pledge  whatever  to  the  lessor  on  whose  premises  the 
property  had  been  for  more  than  nine  months,  and  on  whose  premises 
it  was  found  and  wcu3  seized  and  sold. 

It  must  be  remembered  that  if  Conrad  is  a  favored  creditor,  Jackson 
]b  an  equally  favored  creditor;  that  Conrad's  right  of  pledge  was  extin- 
guished by  the  lapse  of  time  after  the  removal  of  the  property  from  his 
premises;  that  Conrad  had  the  security  of  a  bond,  the  sufficiency  of 
which  as  to  the  amount  and  solvency  of  the  surety  has  not  been  ques- 
tioned, while  Jackson  has  no  other  security  than  that  afforded  him  by 
the  proceeds  of  the  property  on  which  he  had  the  right  of  pledge  at  the 
time  it  was  seized  and  sold  under  the  Heri  facias;  that  Jackson  has  done 
nothing  by  which  the  right  given  him  by  the  express  terms  of  the  law 
has  been  impaired;  and  if  it  is  a  hardship  for  Conrad  to  be  remitted  to 
an  action  on  the  bond,  which  is  simply  the  effect  of  the  law  which  he 
invoked,  it  would  be  a  much  greater  hardship  for  Jackson  to  be  de- 
prived of  the  only  security  which  the  law  affords  him  and  to  lose  his 
entire  rent 

But  the  controversy  is  not  to  be  determined  by  any  argument  ah 
inconvetiientL  Its  proper  solution  depends  upon  the  law;  and' that  law 
which  authorizes  the  lessee  to  have  the  provisional  seizure  set  aside  on 
bond  necessarily  remits  the  lessor  to  the  security  afforded  him  by  that 
bond  if  the  lessee  should  remove  the  property,  or  incumber  it,  or  subject 
it  to  the  right  of  pledge  in  favor  of  a  new  lessor,  or  so  deal  with  it  that 
it  oould  not  be  reached  and  made  available  under  the  ordinary  process 
of  fieri  facias;  and  such  is  the  category  in  which  this  property  was 
placed  by  the  removal  into  the  store  leased  from  Jackson. 

The  judgment  appealed  from  is  clearly  erroneous  in  so  far  as  it  gives 
priority  to  the  claims  of  Conrad.  Since  the  judgment  was  rendered  all 
the  rent  notes  of  Patzelt,  held  by  Jackson  have  matured,  and  it  is 
proper  that  the  judgment  should  be  amended  in  that  respect. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  in  so  far  as  it  dismisses  the  reconventional  demand  of 
Joseph  Patzelt  be  affirmed;  that  the  said  judgment  in  so  far  as  it  is  in 
favor  of  James  Jackson  and  against  Joseph  Patzelt  be  amended  as  here- 
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inafter  set  forth;  and  that  in  all  other  respects  the  said  judgment  ap- 
pealed from  be  avoided  and  reversed.  And  it  is  furthetr  ordered  that 
the  intervention  and  third  opposition  of  James  Jackson  be  maintained; 
and  accordingly  that  the  said  James  Jackson  do  have  and  recover  of 
and  from  Joseph  Patzelt  the  sum  of  eighteen  hundred  dollars  ($1800), 
with  interest  at  the  rate  of  eight  per  cent  per  annum  on  the  sum  of  one 
hundred  and  fifty  dollars  (8150)  from  the  fifteenth  day  of  October,  1875, 
and  like  interest  on  the  like  sum  from  the  fifteenth  day  of  each  and 
every  succeeding  month  up  to  and  including  the  fifteenth  day  of  Sep- 
tember, 1876,  until  paid,  and  that  the  same  be  paid  first  and  by  priority 
and  preference  over  the  claim  of  Charles  A.  Conrad,  out  of  the  proceeds 
of  the  property  and  effects  seized  on  the  premises  No.  57  Camp  street, 
leased  by  James  Jackson  to  Joseph  Patzelt,  sold  by  the  civil  sheriff  of 
the  parish  of  Orleans  under  the  writ  of  fieri  facias  issued  upon  the  judg- 
ment in  favor  of  Charles  A.  Conrad  against  Joseph  Patzelt,  No.  6408  of 
the  docket  of  the  Fifth  District  Court  for  the  parish  of  Orleans;  and  it 
is  further  ordered,  adjudged,  and  decreed  that  the  costs  of  the  inter- 
vention and  third  opposition  of  James  Jackson  in  the  court  below  and 
the  costs  of  this  appeal  be  paid  by  the  said  Charles  A.  Conrad. 


Concurring  Opinion. 

Egan,  J.  The  lessor  has  for  the  payment  of  his  rent  and  other  obliga- 
tions of  the  lease  a  right  of  pledge  on  the  movable  effects  of  the  lessee 
which  are  found  on  the  property  leased.  C.  C.  2705.  This  gives  the 
lessor  a  preference  right  of  payment  out  of  the  proceeds  of  such  mova- 
ble effects  and  also  the  right  to  take  the  effects  themselves  and  retain 
them  tin  he  is  paid.  C.  C.  3218.  While  he  has  this  right  to  retain  the 
thing  itself,  he  also  has  a  preference  right  of  payment  out  of  its  pro- 
ceeds which  entitles  him  to  be  preferred  before  other  creditors  owing  to 
the  nature  of  his  debt.  This  comes  fully  within  the  definition  of  privilege 
given  In  the  law.  C.  C.  3186.  The  lessor's  privilege  is  classed  in  the 
Code  among  the  debts  which  are  privileged  upon  certain  movables.  C. 
C.  3216.  And  again  :  "  The  privilege  of  the  lessor  is  enforced  on  the 
property  subject  to  it  in  the  manner  described  in  the  title  of  lease."  C. 
C.  3219.  [In  the  Code  of  Practice  it  is  spoken  of  as  a  "lien,"  which  in 
common  intendment  answers  to  the  definition  of  privil^e  given  in  the 
Code.  The  lessor's  rights  are  treated  of  under  the  head  of  privileges 
in  the  Civil  Code,  and  the  order  of  payment  with  reference  to  the  other 
creditors  and  privileges  regulated  under  that  head,  C.  C.  3258  and  3259, 
and  while  he  has  under  the  law  more  than  a  privilege,  a  right  of  pledge, 
he  has  no  less  than  a  privilege  as  defined  In  the  law  and  as  frequently 
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bflid  by  the  oottrts.  It  is  in  general  essential  to  the  eontract  of  pledge 
tkfti  the  creditor  be  put  in  poseesi^on  of  the  thing  given  to  him  in 
pledge;  that  actual  delivery  of  it  be  made  to  him.  C.  C.  3152.  By  a  flc- 
tioa  of  the  law  the  possession  of  the  lessee  on  the  premises  of  the  lessor 
is  ooDsidered  for  the  purposes  of  this  peculiar  pledge  that  of  the  lessor. 
It  is  this  right  of  pledge  only  which  is  treated  of  under  the  title  of 
''Lease  "  in  the  Civil  Code.  '*In  the  exercise  of  this  right  the  lessor  may 
seise,  the  objects  which  are  subject  to  it  before  thrlessee  takes  them 
away,  or  within  fifteen  days  after  they  are  taken  away,  if  they  continue 
to  be  the  p'h>perty  of  the  lessee  and  can  be  identified."  C.  C.  2709.  He 
may  seize,  even  in  tlie  hands  of  a  third  person^  such  furniture  as  was  in 
the  house  leased  if  the  same  has  been  removed  by  the  lessee,  provided 
he  dedare  on  oath  that  the  same  has  been  removed  vnthout  his  cement 
wUhin  fifteen  days  previous  to  his  suit  being  brought  C.  P.,  art  288.  It 
will  be  perceived  from  these  provisions  of  the  law  that  this  extraordi- 
nary light  given  to  the  lessor  can  only  be  exercised  while  the  property 
subject  to  it  is  on  the  leased  prevmes,  or  within  fifteen  days  after  re- 
moval, and  not  even  within  that  time  if  the  lessee  has  sold  the  property. 
This  light  is  '*  stricti  juris,'*  and  can  not  be  extended  to  other  conditions 
or  for  a  longer  time.  It  is  absolutely  at  an  end  after  the  lapse  of  fifteen 
days  from  the  removal  of  the  property.  It  is  th\s  right  which  our  pre- 
decessors held  to  exist  independent  of  registry.  This  is  the  only  view 
in  which  these  decisions  can  be  reconciled  with  article  123  of  the  constl-  < 
totion  of  Louisiana,  which  abolishes  tacit  mortgages  and  privileges,  and 
provides  that  "no  mortgage  or  privilege  shall  hereafter  affect  third  parties 
onless  recorded  in  the  parish  where  the  property  to  be  affected  is  situ- 
ated," and  with  the  statutes  passed  in  pursuance  of  that  article.  See 
Civil  Code,  8273  and  8274,  to  the  same  effect 

This  article  of  the  constitution,  in  my  opinion,  declares  a  new  policy^ 
the  want  of  which  had  long  been  f  ett  in  this  State,  a  policy  which  the 
courts  should  not  and  can  not  contravene,  and  which  requires  registry 
of  all  privileges,  without  distinction  or  exception,  in  order  that  they 
may  affect  third  persons.  It  is  asked  how  can  it  be  known  what  prop- 
erty is  subject  to  a  recorded  lessor's  privilege;  how  can  it  be  identlQed  ? 
To  this  it  may  be  answered,  that  the  same  difficulties  exist  in  regard  to 
the  privilege  of  the  laborer,  the  overseer,  the  furnisher  of  supplies,  and 
many  other  privileges,  the  necessity  and  effect  of  the  registry  of  which 
is  dafly  recognized  by  the  courts  and  required  by  law.  The  plaintiff  in  the 
case  at  bar  has  not  preserved  his  privilege  against  third  persons  by  such 
registry,  and  his  right  must  yield  to  that  of  the  second  lessor,  the  third 
opponent,  in  whose  premises  the  property  was  seized  under  the  fieri 
facias,  unless  it  is  preserved  by  his  provisional  seizure,  issued  within 
fifteen  days  after  its  removal  from  his  premises.  Had  he  thought  proprer, 
81 
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he  could  have  retained  the  effects  of  the  lessee,  under  article  3218  of  the 
Civil  Code,  until  he  could  have  ohtained  a  decree  of  court  for  thdr  sale 
T^thout  resort  to  a  provisional  seizure,  the  effect  of  which  was  to  take 
them  out  of  his  custody  into  that  of  the  law,  to  place  them  **in  cu«toduim 
tsgiSf''  and  to  give  the  defendant  the  right  to  resume  possession  by  exe- 
cuting bond.  Of  course  it  must  be  assumed  that  plaintiff  contemplated 
this,  for  such  was  *  the  law,  of  which  the  def^dant  availed  himsdf  by 
giving  the  required  bond,  and  continuing  his  business  as  merchant  in  the 
house  of  the  third  opponent  until  the  seizure  imder  fieri  facia8y  whioh 
gave  rise  to  the  present  litigation,  and  which  took  place  some  months 
after  that  under  the  provisional  seizure.  Now  it  has  been  often  held 
that  a  provisional  seizure,  a  mere  conservatory  writ,  like  a  sequestn- 
tioQ^  gives  no  privilege:  That  springs  only  from  the  law  and  the  nature  of 
the  debt  Neither  does  the  dissolution  of  the  writ  and  the  release  of  the 
property  on  bond  destroy  the  pHvUege.  See  steamer  Fashion's  case,  10 
An.  49.  This  is  not  a  question  of  "  destruction''  of  privilege,  but  of  its 
preservation  or  not  as  against  third  persons. 

The  only  cases  in  which  the  pendency  of  suit  operates  notice  to  the 
world,  so  that  no  adverse  right  can  be  acquired,  are  suits  for  property; 
for  some  specific  thing,  which  is  the  subject  of  the  litigation,  or  when  it 
is  in  legal  custody. 

In  England,  but  never  in  this  State,  it  has  been  held  to  apply  to  a  mere 
suit  to  enforce  a  mortgage,  but  there  a  mortgage  vests  in  the  mortgagee 
the  legal  title,  while  the  equity  of  redemption  alone  remains  in  the  m<»t- 
gageor.  With  us  a  mortgage  is  a  mere  security,  a  mere  incumbrance  upon 
the  property,  while  the  legal  title  still  remains  in  the  mortgageor,  and 
our  courts  have  neveir  extended  to  them  the  doctrine  of  notice  from  the 
pendency  of  suit,  which  does  not  even  prevent  the  mortgage  perempt- 
ing,  unless  reinscribed.  In  my  opinion,  and  under  the  authority  of  the 
repeated  decisions  of  this  court  ''in  consimiLi  casu,"  no  intervention 
would  have  been  entertained  in  this  case  from  the  moment  the  property 
was  released  on  bond.  From  that  moment  it  was  no  longer  "  in  cuskh 
diani  legis,*'  and  any  claimant  must  have  pursued  it  where  he  found  it 
From  that  moment  the  bond  stood  in  the  place  of  the  property  to  secure 
the  rights  of  the  plaintiff  and  to  answer  his  judgment,  unless  reUeved 
by  its  voluntary  restoration.  Any  other  view  would  be  at  war  with  the 
policy  which  favors  the  right  of  alienation,  and  is  especially  of  the  daw 
of  property  seized  in  this  case;  and  under  any  other  view  the  giving  of 
bond  for  the  release  of  the  property  would  be  motiveless,  and  wholly 
without  advantage  to  the  defendant  The  plaintiff  has  the  seeurity  of 
the  bond  of  release,  given  in  this  case — ^to  which  the  third  opponent  can 
not  look  for  his  protection — and  might  well  be  held  to  look  to  his  bond 
under  the  equitable  doctrine  invoked  by  the  counsel  for  the  third  oppo- 
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Qent  But  under  the  views  before  expresBed,  the  plaintifTs  right  of 
pledge  had  expired  by  the  lapse  of  more  than  fltteen  days  from  the  re- 
moval of  the  property  before  the  seizure  under  fieri  facias.  His  right 
of  privilege  was  lost,  as  to  third  persons,  for  want  of  registry,  and  his 
right  derived  from  the  s^ure  under  .^eri  facias  must  yield  to  the  supe- 
rior right  of  the  third  opponent,  in  whose  premises  the  property  was 
found  by  the  sheriif,  and  who  resorted  to  the  mode  pointed  out  by  law 
to  proteot  and  assert  that  right. 

It  is  said,  however,  that  he  had  not  recorded  his  lease,  and  is  in  no 
better  position  than  plaintift  This  might  be  true,  had  he  not  opposed 
the  plaintiffs  seizure  while  the  property  was  still  on  the  premises,  and 
affected  by  all  his  rights  as  lessor,  subject  to  which  the  plaintiff  had  a 
right  to  seize  and  sell  the  property  of  his  judgment  debtor.  By  the  third 
opponent  interposing  the  shield  of  the  law  directly  in  the  path  of  the 
plaintifir  who  quoad  this  proceeding  is  sporty  and  not  a  third  person  the 
plaintlfr  necessarily  occupies  as  to  the  third  opponent  and  his  rights  a 
very  different  position  from  that  occupied  by  the  third  opponent  as  to  the 
original  suit  and  provisional  seizure  of  plaintiff,  to  which  he  was  no  party. 
Two  articles  of  the  Code  of  Practice  authorize  release  bonds  in  cases  of 
provisional  seizure.  The  first,  287,  applies  solely  to  rent  seizures,  the 
second,  289,  applies  to  all  provisional  seizures.  This  has  been  sufficient- 
ly ^Bcussed,  and  whatever  might  be  the  effect  of  the  bond  given  under 
article  287,  it  is  onl^  ti^iSs^ajy  for  me  to  say  that  botii  the  plaintiff  and 
defendant  evidently  treated  the  bond  in  this  case  as  given  under  article 
289,  and  for  an  amount  fixed  by  the  judge,  which  was  nbitber  that  of  the 
daim  with  interest  and  costs,  nor  equal  to  the  value  of  the  property  as- 
certained in  the  manner  provided  in  article  287,  i.  e.,  by  the  sheriff^  with* 
the  assistance  of  two  appraisera  To  argue,  then,  that  article  287  alone 
authorizes  release  bonds  under  provisional  seizures  for  rent,  is  to  argue' 
that  plaintifl^  upon  whose  rule  and  contradictorily  with  whom  the  boiid 
in  this  case  was  given,  has  no  judicial  bond  for  his  protection.  I  do  not, 
however,  subscribe  to  this  view.  The  bond  was  given  and  taken  imder 
order  of  court,  is  to  be  interpreted  by  the  law  as  to  its  obligations,  and 
the  plaintiff  is  entitled  to  its  benefits  which  it  is  presumed  are  ample  for 
his  protection,  as  it  was  taken  for  an  increased  amount  on  his  applica- 
tion, and  he  accepted  the  surety  by  not  objecting  to  him  as  insufficient. 

I  concur  in  most  of  the  reasoning  and  in  the  decree  in  this  case. 


Dissenting  Opinion. 

DsBlanc,  J.  On  the  eleventh  of  March,  1875,  Charles  A.  Conrad 
brought  suit  against  Joseph  Fatzelt,  for  8960,  alleged  to  be  due  him  for 
the  lease  of  a  store  on  Camp  street,  in  the  city  of  New  Orleans. 
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On  the  same  day,  the  eleventh  of  March,  1875,  having  been  informed 
that  defendant  had  partly  removed  and  was  then  engaged  in  removing 
to  another  store  the  furniture  and' effects  subject  to  his  rights  as  a  lessor, 
plaintiff  immediately  applied  tor  and  obtained  the  provisional  s^zure  of 
said  furniture  and  effects,  the  most  of  which  was  yet  in  his  (Conrad's) 
store. 

The  provisional  seiacure  thus  made  was  released,  first  on  a  bond  which 
was  declared  insulfident  in  amount,  afterward  on  a  bond  the  amount  of 
which  waB  fixed  by  the  lower  court  From  that  date  the  property  seised 
was  transferred  to  and  remained  in  defendant's  possession  untU  the  third 
of  January,  1876. 

Conrad  obtained  Judgment  against  Patzelt,  and,  under  a  writ  of  fieri 
facias,  issued  out  of  said  Judgment,  the  property  which  had  been  pro- 
visionally seized  and  released  on  bond  was  again  seized,  advertiaed  for 
sale,  and  sold  on  the  third  of  January,  1876,  for  $1276  40,  and,  on  the 
thirtieth  of  December,  1875,  four  days  before  the  sale  herehib^ore  men- 
tioned, and  more  than  nine  months  after  the  provisional  seizure  by  Con- 
rad, James  Jackson  filed  a  third  opposition,  in  which  he  prays  for  judg* 
ihent  against  Patzelt  for  four  hundred  and  fifty  dollars,  which  he  alleged 
was  then  due  him,  and  for  the  additional  sum  of  thirteen  hundred  and 
fifty  dollars  to  become  thereafter  due.  In  that  opposition  he  claims  to 
be  paid  by  preference  to  Conrad  out  of  the  proceeds  of  the  sale  of  the 
property  which  had  been  seized  and  advertised  for  sale  to  satisfy  the  lat- 
ter's  Judgment. 

On  the  third  of  April,  1876,  Patzelt  filed  an  exception,  in  which  he  con- 
tends that,  as  to  a  part  of  his  daim,  Jackson's  action  was  premature. 
His  exception  was  not  discussed  and  passed  upon,  and  judgment  was 
rendered  against  him  in  f^vor  of  Jackson,  not  merely  for  the  rent  due  at 
the  date  of  the  institution  of  the  latter's  suit,  but  also  for  the  amount  <^ 
the  notes  which  matured  since  the  suit  and  since  the  rendition  of  the 
Judgment 

The  evidence  establishes  that  on  the  day  of  the  trial  of  Jackson's  in- 
tervention, the  twentieth  of  March,  1876,  Patzelt  was  owing  him  tor  the 
rent  of  the  store  only  six  out  of  the  eleven  notes  sued  upon,  and  the  judg- 
ment should  have  been  for  exdusively  the  amount  of  the  matured  notes, 
nine  hundred  dollars,  with  interest,  as  thereon  stipulated. 

Article  287  of  the  Code  of  Practice  provides  that,  "  when  a  lessor  sues 
for  rent,  whether  due  or  not  due,  he  may  obtain  the  provisional  seisure 
of  the  property  subject  to  his  pledga"  This  means  that,  under  spedfled 
circumstances,  the  lessor  may  proceed  to  provisionally  seize  for  rent  due 
and  to  become  due,  but  does  not  authorize  a  final  judgment  on  an  obligA- 
tion,  the  consideration  of  which  has  not  aocrued  and  may  never  accrue^ 

It  may  be  that  Patzelt  has  retained  possession  of  the  premises  leased 
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from  Jackson  until  the  expiration  of  the  lease,  on  the  fifteenth  of  Sep- 
tember, 1876,  and  that  he  is  bound  for  every  one  of  the  notes  furnished 
to  said  Jackson,  and  ivldch  matured  after  the  djate  of  said  Judgment, 
but,  so  far  as  those  notes  are  concerned,  we  can  only  reserre  to  both 
parties  their  rights  of  action  and  defense  on  and  against  the  same.  0.  P. 
168;  ^  An.  50. 

The  questions  wlilch  now  remahi  to  be  examined  are: 

FlTBt— Was  Ck)nrad's  pledge,  on  the  property  provisionally  seized  by 
him,  released  b;^  the  eftect  of  the  forthcoming  bond  furnished  by  Patzelt  ? 

Second — ^Was  Conrad  bound  to  sue  on  exclusively  that  bond  to  enforce 
his  T^ital  claim  ? 

Fiist-— Under  our  Code,  the  lessor  has  more  than  a  privilege  on  the 
leBsee's  movables  found  in  the  house  let  He  has  the  absolute  right, 
without  writ  or  process,  to  .ta|ce  and  retain  those  movables  until  he  is 
paid.  R  C.  G.  3218.  In  the  exercise  of  that  right  he  may  seize  the  les- 
see's effects  before  they  are  taken  away,  or  within  fifteen  days  after  their 
removal  He  may  then  seize,  according  to  the  Code  of  Practice,  even  in 
tiie  hAnds  of  third  persons,  and,  according  to  the  Civil  Code,  he  can  seize 
after  the  removal,  only  when  the  removed  effects  continue  to  be  the 
property  of  the  lessee  and  can  be  identified.    C.  P.  288;  R  C.  C.  2709. 

The  apparent  conflict  between  these  articles  of  our  Codes  has  been 
correctly  explained.  In  the  sixteenth  Annual,  page  851,  this  court  h^d 
that  the  term  "  third  person  "  in  the  288th  article  of  the  Code  of  Practice 
applies  to  depositaries,  bailees,  pledgees,  and  all  other  persons,  except 
purchasers. 

Why  is  the  provisional  seizure  allowed  to  the  lessor  ?  In  the  clear  and 
positive  language  of  the  law,  it  ]b  allowed  that  the  lessor  may  not  he  de- 
prived of  his  pledge.  '  Is' it  not  evident,  then,  that  the  sole  object  of  the 
provisional  seizure  is  to  preserve  and  not  to  destroy  the  lessor's  right;  is 
it  not  as  evident  that  the  sole  effect  of  the  forthcoming  bond  is  to  release 
but  the  provisional  seizure  ?  Adopt  any  other  construction,  and  what 
would  be  the  result  ?  The  evidence  of  one  of  the  highest  rights  granted 
by  the  law,  protected  and  enforced  by  every  court,  would  invariably  de- 
stroy the  pledge  which  secures  that  right,  and  the  once  fbvored  creditor 
would  invariably  be  left  with  an  action  on  the  bond.  That  construction 
is  repugnant  to  the  intent  and  to  the  very  letter  of  the  law. 

The  lessee  has  an  absolute  right  to  give  bond  and  release  the  seizure; 
he  can  do  so  without  the  consent  and  against  the  will  of  the  lessor,  but 
that  bond  can  not,  does  not,  lessen,  impair,  or  destroy  the  pre-existing 
pledge,  that  pledge  which  springs,  not  from  the  seizure,  but  from  the 
law.  As  soon  as  the  bond  furnished  by  the  lessee  is  accepted,  the  seizure 
fiDs,  but  the  right  of  pledge  preceded,  and  it  survives  the  seizure.  22 
An.*  210;  23  Aa  707. 
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The  leBsor's  right  is  not  granted  by  any  article  to  be  found  in  the  chap- 
ter of  the  Civil  Code  which  treats  of  privileges.  There  it  is  classed,  not 
as  a  privilege,  but  ampng  the  claims  to  be  paid  by  preference;  there  w& 
read  that  enactment,  pregnant  with  but  one  signification,  that  the  leasor'» 
right  is  of  a  higher  nature  than  a  mere  privilege.  The  right  itself  is 
granted  by  the  2705th  article  of  said  Code;  it  is  called  a  pledge,  and,  as  a 
pawn,  that  pledge  invests  the  creditor  with  the  right  of  cagaing  his  debt 
to  be  satisfied  by  privilege  and  in  preference  to  the  other  creditors  of  the 
debtor  out  of  the  proceeds  of  the  movables  on  which  it  bears.  R  C.  C. 
3157. 

Let  us  assume,  in  disregard  of  the  law,  that  the  lessor's  right  is  but  a 
privilege,  and  that,  as  Conrad's  lease  was  not  recorded,  it  remains  with- 
out eflect  as  to  third  persons.  Would  that  strained  construction  avail 
or  benefit  Jackson?  Has  he  been  more  vigilant  than  Conrad?  Is  he 
claiming  under  a  recorded  lease  ?  The  first  and  last  seizure  by  Conrad 
were  made  before  he  had  any  legal  notice,  by  registry  or  otherwise,  of 
the  existence  of  a  lease  between  Jackson  and  Patzelt,  and,  under  the  as- 
sumed construction,  the  privilege  resulting  from  Conrad's  last  seizure 
would  outrank  that  of  opponent 

It  may  he  urged  that,  as  the  lessee's  possession  is  that  of  the  lessor 
from  the  time  the  furniture  and  eiTects  went  into  Jackson's  store,  they 
were  held  by  Patzelt  for  Jackson.  If  we  divide  that  prbposition,  it'is  a 
true,  a  correct  one.  When  one  leases  his  house  or  his  farm,  the  les- 
see's possession  of  that  house  and  that  farm,  the  title  to  which  is  in  the 
lessor,  is,  can,  and  should  be  but  the  lessor's  possession;  but,  applied  to 
the  lessee's  possession  of  his  own  effects  and  furniture,  tliat  proportion 
is  unfounded  in  fact,  untenable  in  law,  as  then  the  lessor's  right  is  on 
and  not  in  and  to  the  property. 

So  far  as  relates  to  the  property  which  had  been  provisionally  seized 
by  Conrad,  was  ever  Jackson  a  pledgee  ?  Has  he  at  any  time  had  either 
a  real  or  constructive  possession  of  that  property  ?  Was  it  delivered  to 
him  as  a  lessor,  to  Patzelt  as  the  owner,  and  free  from  incumbrance  ?  It 
was  merely  left  in  the  latter's  possession  as  a  keeper,  with  Conrad's  right 
resting  on  it,  unchanged,  imimpaired,  indestructible. 

The  lessor's  pledge,  as  the  pawn,  secures  a  debt;  but  the  first  secures 
but  o^e  claim,  that  of  the  lessor,  the  other  secures  any  daim,  whatever 
may  be  its  nature.  Those  pledges  are  alike  in  some  respects,  different 
in  others.  That  of  the  lessor  leaves  the  thing  in  the  lessee's  possession; 
the  other  does  not  and  can  not  exist  without  actual  delivery  to  and  pos- 
session by  the  creditor.  To  have  effect  against  third  persons,  ttie  act 
which  evidences  a  pawn  must  be  recorded;  tlie  lessor's  pledge,  without 
being  recorded,  preserves  its  effects  against  bll.  23  An.  453;  24  An.  143; 
2  An.  14. 
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In  his  "Gontrat  de  Louage  "  Pothier  says :  **  Si  le  locataire  d'une  mai- 
SOD  a  Tinsu  du  locateur  envers  qui  il  est  redevable  du  loyer  et  autres  obli- 
gations de  son  bail,  a  transporte  ses  effets  dans  une  autre  maison  qu*il 
a  prise  a  loyer,  le  premier  locateur  a  droit  de  les  suivre  dans  cette 
maison,  et  doit  etre  prefere  au  nouveau  locateur,  et  non  pas  venir  en 
concurrence  avec  lui." 

The  lessor's  is  an  extraordinary,  an  exceptional  pledge.  It  bears  on  the 
effects  which  are  on  the  leased  premises  at  the  commencement,  and  those 
which  are  found  there  at  the  expiration  of  the  lease.  It  so  bears  when 
the  effects  have  been  removed,  during  fifteen  days  from  the  removal, 
and  if  within  that  delay  they  are  provisionally  seized  by  the  lessor,  his 
pledge  remains  attached  to  them  as  long  as  they  are  not  sold,  in  whose- 
soever hands  they  may  pass,  and  imtil  his  claim  is  discharged.  Other- 
wise the  prDvisional  seizure,  though  intended  to  preserve  that  pledge, 
would  leave  it  in  the  power  of  every  lessee  to  defeat  and  destroy  it 

Were  we  to  consider  the  lessor's  pledge  as  the  most  ordinary  one,  is 
not  the  pledgee  protected  by  law  against  the  removal  of  the  things 
which  secure  his  right  ?  Is  not  that  removal  a  fraud,  an  unlawful  act, 
denounced  by  the  Code,  and  in  express  terms,  as  a  sort  of  theft  ?  Can 
that  fraud,  that  violation  of  a  contract  and  of  the  law,  blot  out  an  exist- 
ing right  and  confer  on  any  one,  after  the  lessor's  seizure,  an  adverse 
right?    I  beUeve  not'   C.  C.  3173;  2  An.  14;  16  An.  351. 

When  he  furnishes  his  release  bond,  the  lessee  becomes  the  keeper  of . 
the  property  released;  he  holds  it  for  the  sherifT,  who  held  itiof  the  les- 
sor, and  no  adverse  possession,  excepit  of  a  bona  fide  vendee,  can'  inter- 
vene or  be  acquired  thereon.  That  keeper's  obligation  is  to  retedn,  pre- 
serve, and  return  the  property. '  'He  might  part  with  it,  butBot  legally. 
His  lessor,  and,  beyond  a  doubt,  the  sureties  on  his  bond,  could  prevent 
any  disposal  of  the  released  property  to  their  detriment  Patzelt  and 
Jackson  so  understood,  for  every  article  of  furniture,  every  effect  which 
had  been  provisionally  seized,  remained  in  the  former's  possession,  in  the 
latter'SyStore,  until,  under  Conrad's  judgment,  they  were  identified,  levied 
upon,  and  sold. 

The  lessee,  whose  effects  have  been  provisionally  seized,  can  have  the 
seizure  released  by  executing,  not  at  his  choice,  one  of  two  distinct 
bonds,  but  only  one  bond,  a  forthcoming  bond,  which,  and  this  at  his 
choice,  may  be  for  an  amount  equal  to  the  value  of  the  property  to  be 
left  in  his  possession,  or  equal  to  the  amount  of  the  lessor's  claim. 

What  is  the  paramount  obligation  of  the  principal  and  sureties  on  a 
forthcoming  bond  ?  The  name  alone  indicates  the  character  of  that  ob- 
ligation. >  Which  ever  of  the  aforesaid  conditions  they  may  adopt,  the 
principal  and  his  sureties  bind  themselves  to  return  the  released  prop- 
erty; that  is  their  first,  their  paramount  obligation.  If  they  fail  to  return 
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it,  they  are  bound  to  account  for  ita  value;  that  ia  their  secondary  oblifa- 

tiOQ. 

The  bond  furnished  by  Patzelt  does  not  correspond  in  form  to  thai  re> 
ferred  to  in  the  articles  of  the  Ck>de  of  Practice.  He  and  his  sureties 
merely  bound  themselves  to  pay  any  judgment  that  may  be  rendered  in 
favor  of  Conrad;  the  condition,  **or  return  the  property"  was  omitted, 
but  that  omission  does  not  relieve  them  from  the  effect  of  a  1^^  obliga- 
tion, one  which  must  be  construed  with  reference  to  the  law  under  which 
it  was  given. 

Taken  and  considered  alone,  the  law  of  1868,  now  embodied  in  the 
287th  article  of  the  Code  of  Practice,  is  vague  and  incomplete.  It  mere- 
ly provides  that  a  forthcoming  bond  may  be  executed,  but  not  to  whom 
it  is  to  be  made  payable,  nor  under^what  circumstances  it  would  be  for- 
feited. These  unexpressed  conditions  we  find  in  article  289  of  the  same 
tJode:  "  When  vessels  or  other  property  provisionally  seized  are  re- 
leased on  bond,  the  condition  of  that  bond  Lb  that  defendant  shall  satisfy 
such  judgment  as  may  be  rendered  against  him,  or  return  the  property." 
In  this  case  the  judgment  rendered  in  favor  of  Conrad  has  not  been 
satilsfled,  the  bonded  property  has  been  returned  and  sold  to  satisfy  said 
judgment  Under  what  principle  of  either  justice  or  equity  oould  the 
sureties  on  that  bond  l>e  now  held  liable  ? 

Second — The  lessor  is  not  restricted  by  law,  and  he  can  not  be  justly 
restricted  by  the  court,  to  a  suit  on  exclusively  the  forthcoming  lK»d. 
He  can  not  be  compelled  to  thus  abandon  a  reality  for  a  chance,  to  ex- 
change pledged  property,  or  the  proceeds  of  that  property,  for  an  action 
on  one  of  those  obligations,  the  payment  of  which  is  always  resisted, 
alwavs  delayed,  to  renounce  an  acquired  priority,  a  M^ht  of  ~preferelfde, 
for  additional  trouble,  additional  litigation. 

T.hB  third  opponent  tells  Conrad,  the  first  lessor,  "leave  me  the  fimds 
realized  by  the  sale  made  under  your  writ  and  sue  on  the  bond.". To  that 
proposition  of  the  second  leesor  Conrad  answers:  "That  bond  is  no 
longer  in  existence;  those  who  furnished  it,  principal  and  sureties^  have 
complied  with  its  conditions  and  their  obligations;  they  have  returned 
the  released  property  and  that  property  has  been  sold.  By  that  return 
and  that  sale  the  bond  is  now  a  lifeless  obligation,  which  can  be  enforced 
by  nor  against  any  of  the  parties." 

We  unhesitatingly  acknowledge  the  justice  of  the  doctrine  invoked  by 
opponent's  counsel,  that  when  two  funds  of  a  common  debtor  are  avail- 
able to  one  of  his  creditors,  and  a  single  one  of  these  funds  to  another, 
the  former  will  be  restrained  from  exhausting  the  fund  which  is  the  only 
resource  of  the  latter;  but  that  doctrine  does  not  apply  to  this  case,  as 
here  there  is  but  one  fund  to  be  distributed,  and  the  creditor  with  a 
pledge  can  not  be  condemned  to  renounce  that  only  fund  for  an  already 
satisfied  bond,  an  extinguished  obligation. 
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At  What  date  did  Jackson's  pledge  as  a  lessor  attaoh,  if  it  ever  did, 
to  Fatselt's  furniture  and  effects  ?  On  the  fifteenth  of  March,  1875,  fonr 
days  after  Conrad's  provisional  seizure,  a  seizure  partly  executed  in 
Jackson's  store.  He  was  then,  by  that  seizure,  notified  of  the  existence, 
oature,  and  extent  oi  Conrad's  dSatm,  and  leased  at  his  peril 

It  is  apprehended  that  our  construction  of  the  law,  as  to  the  lessor's 
pledge,  is  calonlatect  to  take  by  surprise  and  deceive  second  and  subse* 
quent  lessors.^  For  how  long,  if  at  all  ?  At  most  fifteen  days,  in  cases 
of  fraudulent  removaSs — ^never,  when  the  first  lessor .  has  proceeded 
against  the  lessee.  During  utbat  very  short  and  very  reasonable  delay, 
aod  no  longer,  under  the  specified  circumstances,  and  none  else,  impru- 
dent lessors  may  be  exposed  to  the  effects  of  a  previous  right,  acquired 
under  a  previous  contract. 

When  we  compare  to  the  unimportant  and  trifling  loss  of  a  rent  of 
fifteen  d^ys  the  serious  and  important  loss  which  may  befall  the  first 
lessor,  we  can  but  consider  that  not  only  the  imperative  letter  of  the 
]aw,bnt  the  interest  of  <  all  lessors,  command  the  discouragement  of  any 
violation  ol  a  previous  lease. 

As  to  Jackson,  he  would  in  vain  attempt  to  prove  that  he  was  taken 
by  surprise ;  he  was  more  effectually  informed  by  the  suit  and  the 
seizure  of  Conrad  of  the  extent  and  nature  of  the  latter's  right  than  he 
would  have  been  by  any  recordation  of  the  lease.  In  8  An.  p.  252,  the 
court  said : 

''It  is  rule  of  universal  Jurisprudence,  and  one  which  has  been  ex- 
pressly recognized  in  our  Code,  that  every  man  is  presumed  to  be  atten- 
tive to  what  passes  in  the  courts  of  the  State  where  he  resides  or  has 
transactions.  A^urohase  therefore,  of  an  eatiSte;' pendente  lite,  even 
for  a  valuable  consideration,  and  without  any  express  or  implied  notice 
in  point  of  fact^Affeots  the  purchaser  in  the  same  manner  as  if  he  had 
such  notice,  and  he  will  accordingly  be  bound  by  the  decree  rendered  in 
the  suit.*' 

In  ihe  case  of  the  Bishop  of  Winchester,  referred  to  in  the  same  book, 
the  question  being  whether  subsequent  mortgagees  were  bound  by  the 
decree  of  foreclosure,  though  not  made  parties,  their  rights  having  been 
acquired  pendente  lite.  Sir  William  Grant  held  that — 

''Ordinarily  the  decree  of  the  court  binds  only  the  parties  to  the  suit ; 
but  he  who  purchases  during  the  pendency  of  the  suit  is  bound  by 
the  decree  which  may  be  rendered  against  the  person  from  whom  he  de- 
rives title.  The  litigating  parties  are  exempted  from  the  necessity  of 
taking  any  notice  of  a  title  so  acquired,  and  a  mortgage,  and,  of 
coune,  a  privilege  taken  or  acquired  pendeixte  lite,  can  not  be  exempted 
from  the  operation  of  that  rule." 

In  the  case  of  Long  vs.  French,  Justice  Eustis  said:  "  The  defendant, 
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after  the  inBtLtution  of  this  suit,  made  a  sa&e  of  the  property  in 
litigation,  and  has  urged  this  fact  as  a  matter  of  defeoaei  This  is  sub^ 
versiye  of  the  first  principles  of  fostioe,  and  ottlj  reoehrcis  ournotioe  f6r 
the  purpose  of  expressing,  as  we  fsel  ourselves  botihd  to  do,  our  r^ro* 
bation  of  it.  This  act»  ^n  the  part^of  defendant^  shows  a  settled  deter- 
mination to  ^>ort  with  a  contract,  and  to  defeat,  ait  all  hazards,  every 
effort  which  his  adversaiiy -may  makte  to  obtain  his  just  riglhts  from  the 
tribunals  of  hiscc^htff.  It-is  to*foe  regsetted  that «palties  will  not  un- 
derstand that  in  conduct  IXke  this  they  cau  receive  neither  aid' nor  coun- 
tenance fiieu  a  court  of  iusttce.    13  La.  R  p;  259: 

In  the  case-bf  OiUespie  «t'^."Vs.  GlEmlmaok  e6'al.  Mr.  Justice  Siidell 
said:  "Th^'iprincipie which  defeats  mnveyances  intiade  pendente  Ut^  ap- 
plies a /orftori  to  incumbrances."    3  An.  252.       '^''' 

In  the caseofTi^lbr'i^.' Pipes;  reported  in  24  An. '567,  Chief  Justice 
Ludeling^in^his/direeDtitigi  opinion,  saidf  ''If  Taylor,  the  purchaser  of 
mortgaged  t>rotM9rty;ibe  entitled  to  notice  as  a' third  possessor,  his  ven- 
dee, in  caaefas sliould  sen  pmdente  lUe,  would  also  be  entitled  to  the 
same  notice,  and  plaintiff  would  discover  that  he  had  a  l^gal  right  with^ 
out  a  practical  off  reed-^reniedy:'^  'In  support  of  his  opinion,  the  judge 
referred  to  4  La.  p.  558;  Story  on  Equity,  vol  1,  p.  394;  1  John.  Gh.  R  576: 

How  can  a  rule  of  universal  jurisprudence  be  divided  and  subdivided, 
be  made  to  apply  to  a  whole  and  not  to  a  fraction  of  that  whole,  to  the 
principal  and  not  to  the  accessory,  to  a  right  in  and  not  to  a  right  on  the 
property  ?  Can  one  incumber  to  the  detriment  of  an  acquired  right  that 
which  he  is  expressly  forbidden  to  sell  to  its  detriment?  If  one  sells 
pendente  lite,  and  judgmaitbe  tendered  in  fovor  joifhis  opponent^  his 
sale  is  to  be  considered  as  that  of  another'frproperty».and  is  no  obstacle 
to  the  execution  of  tiie  judgment  Can  a  presumed  pledge  on  the  prop- 
erty carry  a  different,  a  more^extended  right,  than  an  absolute  transfer? 

If  judicial  process  is  so  insignificant  a  notice  that,  though  enforced  in 
your  store,  in  your  presence,  it  does  not  even  suggest  the  existence  of  a 
right,  then,  with  the  assistanccof  a  few  friends,'litigaflon,  by  timely  and 
successive  transfers  and^ihcumbranoes^  might  easily  be  transmitted 
from  one  generation  to  another.         *      ^ 

In  my  opinion,  Ck>nrad*s  process  left  on  the  ^articles  provisionally 
seized  a  brand  which  no  one  should  be  allowed  to  disregard-^that  of  the 
law,  a  notice  which  no  one  should  pretend  to  ignore,  that  Of  his  pledge. 
The  law  would  be  an  tmfaithf ul  sentinel  if,  while  a  right  is  placed  under 
its  immediate  g^ard,  it  opens  the  door  to  another,  a  subsequent,  an  op* 
poslte  right,. one  bom  only*  after  the  execution  of  the  process  which 
secured  and  protects  the  first;  still  more,  the  law  would  be  a  treacher- 
ous sentinel,  if  it  not  only  opens  the  door  to  the  posthumous  right) 
but  actually  assists  in  the  destruction  of  that  confided  to  its  guard. 
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The  act  of  lease  relied  upon  by  Jackson,  and  his  own  declaration  in 
courts  fuUy  establish  that  said  lease  commenced  on  the  fifteenth  of 
March,  1875.  It  was  only  from  that  date  that  he  could  have  acquired 
any  rights  on  Patzelt's  effects,  and,  at  that  date,  Conrad  had  already 
claimed  and  partly  executed  the  very  same  right  against  the  same  lessee. 
It  can  not  be  that^  despite  his  diligent  course,  his  strict  compliance  with 
the  law,  he  has  forfeited  and  lost  the  indisputable  rank  of  his  acknowl- 
edged daim. 

I  consider,  however,  that  the  judgment  of  the  lower  court  should  be 
amended  in  so  far  as  it  allows  against  Patzelt  the  whole  of  Jackson's 
daim,  instead  of  the  amount  due  him  at  the  institution  of  his  suit,  and 
in  80  far,  also,  as  it  dismisses  Jackson's  opposition.  The  property  sub- 
ject to  the  two  lessors'  pledge  was  sold  for  more  than  the  amount  of 
Conrad's  daim,  and  any  balcmce  that  may  remain  after  the  satisfaction 
of  said  claim  should  be  applied  to  Jackson's  judgment. 

For  the  reasons  stated,  I  can  not  concur  in  the  opinion  of  my  asso- 
ciates. 


Spsngeb,  J.    I  concur  in  the  opinion  delivered  by  Justice  De  Blanc 
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No.  990. 

SU0CB88ION   OF  RAPHAEL  ROHERa      On  OPPOSITION  TO  AOGOUNT. 

The  acknowledirment  of  a  sucoesBion  debt  by  the  administrator,  interrupts  its  pre-' 
scription. 

A  debt  of  a  succession,  onoe  acknowledged  by  the  administrator,  whether  the  debt 
be  in  the  form  of  a  note,  or  open  account,  if  prescriptible  thereafter,  is  only  pre- 
scribed in  ten  years. 

4  PPEAL  from  the  Parish  Court,  parish  of  St.  Martin.    Foumet,  J. 

L,  J.  Gary,JSdward  Simony  and  DeBlanc  B.  Foumet^  for  appellant. 

F.  &  M.  Voorhies  and  Moidon  A  Martin,  for  opponent. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  succession  of  Raphael  Romero  was  opened  in  1865, 
and  was  administered  by  Gleophas  Romero  until  his  own  death.  In  1869 
Numa  Babin  was  appointed  administrator,  and  filed  an  account  some 
years  afterward,  which  was  opposed  by  the  heirs  and  by  some  of  the 
creditors.  The  plea  of  prescription  of  five  years  is  opposed  by  them  to 
several  claims,  admitted  by  the  former  administrator  to  be  just,  and 
placed  by  the  present  administrator  upon  his  tableau  of  distribution. 
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The  claim  of  Lafitte,  Dufllho  &  Co.  is  one  of  them  thus  opposed. 
These  creditors  had  instituted  suit  against  the  first  administarator  and 
obtained  judgment  upon  their  note.  The  plea  is  biased  upon  an  allega- 
tion that  the  dtation  which  preceded  the  Judgment  was  so  defective  tliat 
the  judgment  was  a  nullity,  but  these  defects  are  not  pointed  out  The 
objedion  was  frivolous,  and  was  so  held  by  the  lower  oourt 

The  saine  disposition  was  made  of  other  oppositions,  but  some  of  them 
were  maintained,  and  it  is  only  necessary  for  us  to  review  the  judgment 
as  to  them. 

Sylvestre  Romero  holds  a  note  of  the  deceased  jCor  .thirteen  hundred 
doUars  and  interest,  payable  on  demand,  and  dateSd  iTwenty-tfaird  of  Feb- 
ruary, 1861.  He  presented  this  note  to  Cleophas^  the  first  administrator, 
on  the  twentieth  of  January,  1866,  for  recognition,  and  he  wrote  on  the 
back  of  it  the  following: 

"  I  acknowledge  that  this  note  is  due,  less  the  amount  on  the  baek.  I 
will  pay  it  in  the  course  of  my  administration  of  the  succession  of 
Raphael  Romero.    Dated  twenty-sixth  of  January,  1866. 

"  CLEOPHAS  ROMERO,  Administrator." 

On  the  twelfth  of  April,  1870,  Babin  paid  Sylvestre  Romero  two  hun- 
dred dollars  out  of  the  succession  funds,  in  part  of  this  note. 

On  the  tenth  of  March,  1875,  the  administrator  filed  his  tableau  of  dis- 
tribution, and  placed  thereon  this  note  as  an  acknowledged  and  recog- 
nized debt  of  the  succession. 

The  administrator  receipted  to  his  attorney  on  the  seventeenth  of 
April,  1876,  for  a  payment  made  on  this  note,  and,*  notwithstanding  this 
continuous  recognition,  and,  we  presume  out  of  abundant  caution,  suit 
had  been  Instituted  on  the  note  and  citaiioD.  served  on  the  adndnistrator 
on  the  thirtieth  of  Jcmuary,  1871. 

It  is  difficult  to  comprehend  how  a  plea  of  prescription  can  be  success- 
fully opposed  to  this  note. 

Our  law  for  the  settlement  of  successions  does  not  contemplate  or  en- 
courage suits  against  them  except  when  the  representative  of  the  suc- 
cession refuses  to  recognize  the  claims.  All  persons  holding  daLmB 
against  deceased  persons  are  required  to  present  them  to  their  repre- 
sentatives, and  if  they  shall  recognize  the  claim  as  valid  and  just,  and 
write  on  the  back  of  it,  or  on  an  annexed  paper,  a  statement  to  that  ef- 
fect, the  holder  of  the  claim  is  not  expected  to  bring  a  suit  upoa  it,  and 
if  he  does,  the  succession  is  not  chargeable  with  the  costs.  It  is  evident 
that  the  judge  of  the  court  a  qua  applied  the  prescription  of  five  yesrs 
in  Ms  judgment  sustaining  the  opposition,  and  this  is  an  error.  B^ore 
the  prescription  ^applicable  to  notes  (i.  e.  five  years)  had  accrued  the 
holder  of  the  note  had  obtained  the  written  acknowledgment  of  the  ad- 
ministrator in  exact  conformity  with  the  requirements  of  the  Code  of 
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Fnotioe,  artideB  964  et  seq.  If  any  prescription  was  applioable  to  this 
acknowledged  daim  thereafter,  it  ooukL  only  be  that  oi  ten  years. 
.  The  aooounts  <^  Gleoma  Bomero,  Aristide  *  Bomero,  and  other  heirs 
were  awom  to  before  a  justice  of  the  peace  as  being  correct,  a  practice 
that  has  grown  up  in  tlus  State,  to  serye  what  purpose  it  is.  difficult  to 
conjecture.  They  were  never  acknowledged  by  the  administrator,  and 
are  prescribed. 

The  commissions  of  the  administrator  were  rightly  reduced  to  two  an^ 
a  lialf  per  .centum  upon  that  part  of  the  succession  property  that  he  had 
already  administered.  The  practice  of  administratorS'diiaiging  their  full 
rate  of  commission  upon  the  whole  of  the  inventoried  property  before 
their  final  account,  and  consequently  before  it  can  be  known  that  they 
will  administer  the  whole  succeisaion,  is  apt  to  entail  upon  estates  double 
commissions  when,  as  ia  this  case,  th^re  have  been  two  administrators. 

It  is  therefore  ordwed,  adjudged,  and  decreed  .that  the  judgment  of 
the  lower  court  be  reversed  as  to  that  part  thereol  which  sustained  the 
opposition  to  the  note  of  Sylvestre  Bomero,  and  that  saidxdaim  remain 
on  the  tableau  of  distribution  of  the  administrator  as  classified  by  him, 
and  that  in  all  oth^  respects  said  judgment  is  affirmed,  the  costs  of  the 
oppositions  to  Sylvestre  Bomero  in  both  courts  to.  be  paid  by  the  oppo- 
nents, and  all  other  costs  to  be  paid  by  the  appellants. 


No.  987. 
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Fftrol  evidence  is  admissible  to  explain,  but  not  to  vary  a  written  instrument. 
Slaves  jBT^ven  to  ishlldren  ty  a  father,  or  mother,  havihc  been  destroyed  without  their 
fault  (by  the  late  war  between  the  States)  are  not  subject  to  collation.   C.  CX 

1390. 

A  PPilAIi  from  the  Parish  Court,  parish  of  St.  Landry.    Beid,  J. 

Leuns  A  Brother,  for  succession  and  appeUee. 

A.  BaUey  and  Joseph  M.  Moore,  for  the  heirsj 

The  opinion  of  the  court  was  delivered  by 

MAHimfo,  C.  J.  Jean  Baptiste  Guillory  died  in  1875.  His  administra- 
tor has.  filed  an  'account  and  tableau  of  distribution,  which  is  opposed  by 
some  of  the  heirs. 

In  1860  the  decedent  and  his  wife  made  a  donation  by  notarial  acts  to 
six  of  their  children— to  each  one  a  slave  valued  at  eighteen  hundred 
doUais  and  a  small  sum  of  money-~and  the  donors  declared  that  the  gift 
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is  made  as  an  advanoe  upon  their  inheiitaaoe,  d  Utre  d^axfoncement 
(Vhairie^  and  impoBes  upon  them  the  obligadon  of  eoUatfaig  it  The 
donees  accept  without  reserve.  In  some  of  these  acts  the  donation  is 
in  form  of  money,  but  they  were  accompanied  or  loUowed  by  other  aote 
in  wnich  th^  donor  appears  in  thechaiBcter  of  vendor  of  the  shtve,  re- 
ceiving from  the  donee  (who  is  vendee  ttierein)  the  price  in  money,  which 
is  a  part  of  the  sum  just  donated. 

In  1872  the  donor  by  notarial  act  dedaredi^tliat  all « of  these  donations 
were  in  reality  of  slaves,  valued  in  the  sum  above  mentioned,  and  tkiat 
they  are  to  be  considered  null  and  void,  and  that  the  conditions  and  re- 
quirements therein  mentioned  ''  be  considered  as  if  no  donations  had 
been  made,  as  the  property  donated  proved  to  be  us^ess  to  the  donees 
on  account  of  the  emancipation  thereof." 

In  the  following  year  the  decedent  and  hiB  wife  made  another  formal 
notarial  act  of  explanation,  renunciation,  and  dischaige  in  favor  of  their 
children,  the  recitals  and  declarations  of  which  are  in  accord  with  those 
previously  made.  This  act  appears  to  have  been  executed  out  of  abon- 
dant  caution,  in  order  that  the  rpal  intent  of  the  parties  may  not  be  left 
in  doubt,  and  contains  the  renewal  in  even  more  explicit  wordei  of  the 
release  of  the  children  from  the  obligation  of  collating  any  thing  but  the 
money  actuaUy  received  by  them. 

Shortly  after  the  death  of  Guillory,  viz.:  in  1876,  his  heirs  by  notarial 
act  of  partition  treated  his  estate  as  a  common  inheritance,  in  whidi  all 
had  an  equal  share,  by  dividing  equally  among  themselves  the  cash  on 
hand,  and  they  all*agreed  to  give  the  surviving  widow  twelve  hundred 
dollars  in  considemtion  of  her  release  of  her  claims  in  community. 

The  administrator  effectuates  these  intentions  of  his  intestate  in  the 
account  now  attacked,  and  distributes  the  funds  in  accordance  with 
them.  The  opponents  maintain  that  the  heirs  should  be  charg<ed  with 
the  full  amoimt  of  the  donations,  which  of  course  includes  the  value  of 
Hie  slaves. 

The  administrator  answered  the  oppositions,  and  objection  was  made 
to  his  .filing  the  answer  on  the  ground  that  it  was  a  replication,  which 
our  system  of  pleading  does  not  permit  The  objection  was  good;  but 
we  must  confess  that  the  statement  in  that  answer  of  the  basis  upon 
which  the  account  is  made  places  the  issue  in  bolder  relief,  and  enableB 
us  to  seize  the  salient  points  of  the  contestation  with  more  readinesa  If 
it  had  been  incorporated  in  the  petition  accompanying,  and  preeentiDg 
the  account  the  same  useful  purpose  would  have  been  served,  and  it 
would  have  been  relieved  of  the  objection  to  its  form  and  to  the  place 
assigned  it  in  the  pleadtings. 

The  refusal  of  the  administrator  to  charge  the  heirs,  who  were  donees 
of  the  slaves,  with  their  expressed  value  is  based  upon  the  inhibition  of 
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the  constitution  against  enforcing  contracts  for  the  sale  of  slaves,  and 
the  jurisprudence  of  the  State,  which  is  claimed  to  be  settled  by  numer- 
ous decisions  of  this  court.  The  opponents  reply  that  these  donations 
were  executed  contracts,  by  and  under  which  the  donees  became  owners 
of  the  slaves,  and  re8  pent  domino. . 

Parol  testimony  was  offered  and  received  to  support  the  recitals  in 
these  donatioBS,  to  which  objection  was  made  upon  the  ground  that  such 
testimony  was  not  admissible  to  vary  or  contradict  the  written  instru- 
ments. But  the  object  of  the  testimony  was  not  to  vary  or  contradict 
the  recitals  in  the  written  instruments,  but  rather  to  elucidate  and  ex- 
plain them.  Indeed,  these  written  instruments  taken  together  explain 
themselves  and  do  not  leave  the  intentions  of  the  donors  in  doubt. 

The  opponents  then  maintain  that  the  money  or  property  given  to 
these  children  must  be  collated  unless  the  donor  has  formally  expressed 
his  will  that  wliat  he  thus  gave  was  an  advantage  or  extra  part,  and 
that  the  contrary  was  expressed  by  the  donor  in  these  acts,  and  that  if 
upon  calculation  of  the  value  of  advantages  thus  given,  and  of  the  other 
effects  of  the  succession,  such  remaining  part  shall  prove  insufiQcient  to 
give  to  the  other  children  their  legitimate  portion,  the  donee  would  then 
be  obliged  to  collate  the  sum  received  by  him  so  far  as  necessary  to 
complete  such  portion.  Civil  Code,  articles  1309,  1312  (new  Nos.  1231, 
1234). 

We  think  another  provision  of  our  Code  furnisher  the  true  clue  to  the 
solution  of  the  present  controversy,  and  that  is  the  provision  that  im- 
movable property  given  by  a  father,  mother,  or  other  ascendant  to  one 
of  their  children  or  descendants,  which  has  been  destroyed  by  acci- 
dent while  in  the  possession  of  the  donee,  and  without  his  fault,  previous 
to  the  opening  of  the  succession,  is  not  subject  to  collation.  If,  on  the 
contrary,  it  is  by  the  fault  or  negligence  of  the  donee  that  the  immova- 
ble property  has  been  destroyed,  he  is  bound  to  collate  to  the  amount 
of  the  value  which  the  property  would  have  had  at  the  time  of  the 
opening  of  the  succession.    Civil  Code,  art.  1328  (new  No.  1250). 

The  property  donated  by  this  decedent  and  his  wife  to  their  children 
perished  by  the  accident  of  war,  and  without  their  fault,  and  is  not 
therefore  subject  to  collation,  and  the  omission  of  the  administrator  to 
charge  them  with  its  value  was  right  and  proper. 

This  disposes  of  the  main  issue  in  this  case.  The  other  objections 
made  by  the  opponents  to  the  account  were  considered  by  the  judge  of 
the  court  a  qua,  and  correctly  disposed  of  by  rejecting  some  of  them 
and  amending  the  tableau  in  confonnity  with  others.  The  judgment 
thus  rendered  is  in  accordance  with  the  law  and  the  evidence;  and 

It  is  therefore  affirmed,  the  costs  of  this  court  to  be  paid  by  the  op- 
ponents. 

32 
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On  Appucation  fob  Beheabing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  opponents  in  applying  for  a  rehearing  urge  upon 
us  the  fact  that  the  obligation  of  the  donees  was  fixed  by  the  law  in 
existence  at  the  time  of  the  act  of  donation,  and  seem  to  suppose  that 
our  judgment  was  affected  by  or  based  upon  the  change  in  our  laws  rel- 
ative to  property  in  slaves.  This  was  not  in  our  minds.  We  purposely 
divested  the  question  of  whatever  influence  that  change  in  the  law 
might  have  had  in  the  absence  of  that  provision  of  our  Code  which  con- 
trolled our  judgment 

The  article  1328  of  the  Civil  Code  (new  No.  1250)  was  a  part  of  the  law 
at  the  time  the  act  of  donation  was  passed,  equally  with  those  relating 
to  collation  cited  by  opponents  in  their  application  for  rehearing.  It  was 
unnecessary  for  us  to  go  into  an  examination  of  the  effect  had  upon 
contracts  by  the  changes  in  our  laws  relative  to  slaves,  so  far  as  they 
formed  part  of  the  consideration  of  such  contracts. 

Independent  of  these  changes,  and  independent  of  the  provisions  con- 
cerning collation  of  the  different  kinds  of  property,  there  is  that  in 
article  1328  that  imperatively  prescribes  that  immovable  property  given 
to  one  of  the  children,  that  has  been  destroyed  by  an  accident  without 
his  fault,  is  not  subject  to  collation  at  all,  and  because  the  property  do- 
nated in  the  case  before  us  had  been  thus  destroyed,  we  decided  that  it 
should  not  be  collated. 

The  rehearing  is  refused. 


No.  961. 
James  Todd  vs.  M.  T.  Gordy,  Sheriff,  et  al. 

If  the  property  pointed  out  by  a  debtor  to  his  seizing:  creditor  is  incumbered  by 
recorded  liens  which  exceed  its  value,  the  creditor  may  disregard  the  debtor's 
election,  and  seize  other  property  of  the  latter. 

When  a  third  person  intMrvenes  in  a  suit,  and  by  an  illegral  order  of  court  takes 
possession  of  property  involved  in  the  suit,  on  executing  a  bond  for  its  valae, 
he,  and  his  surety  will  be  liable  on  the  bond.  Such  a  bond,  though  not  a  judicial 
bond,  is  a  binding  conventional  obligation  for  its  full  amount. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Maiy. 
Train,  J, 
F,  i.  Gates,  E,  Simon,  and  Allen  &  Foster,  for  plaintiff  and  appellant 
D.  Caffrey,  for  appellee. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    Wilson  McKerall,  a  judgment  creditor  of  James  Todd, 
with  recognition  of  mortgage  upon  the  Arlington  plantation,  issued  exe- 
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cution,  and  by  bis  direction  tbe  sheriff  levied  upon  twenty  hogsheads  of 
sugar  for  its  satisfaction.  Before  levying  the  writ  of  fieri  facias,  the 
officer  required  the  Judgment  debtor  to  point  out  property  for  seizure, 
who  accordingly  designated  the  mortgaged  premises  for  that  purpose. 
The  officer  refused  to  seize  that  property  under  instructions  of  McKeralFs 
-counsel,  because  it  was  burthened  with  anterior  mortgages  sufficient  in 
amount,  as  appeared  from  the  mortgage  books,  to  cover  its  full  value. 
Todd  refusing  to  point  out  other  property,  the  sheriff  seized  sufficient 
«ugar  to  satisfy  the  judgment,  and  the  debtor  injoined  its  sale. 

J,  B.  Lyons  intervened  in  this  injunction  suit,  alleging  that  he  was 
pledgee  of  the  sugar  for  supplies  and  advances  used  in  its  cultivation, 
and  upon  application  to  the  court  was  permitted  to  take  possession  of 
it,  and  gave  bond  for  its  restitution  or  its  value.  The  defendant,  Mc- 
Kerall,  took  a  rule  to  set  aside  the  order  permitting  Lyons  to  bond  the 
fiugar,  and  on  its  trial  the  order  was  vacated  as  having  been  made  in 
error,  and,  it  being  impossible  to  restore  the  sugar  to  the  possession  of 
the  sheriff,  because  of  its  removal,  McKerall  prayed  that  Lyons  and  his 
surety  be  ordered  to  deposit  its  value  in  court,  and  this  was  refused. 

From  this  order  of  refusal  the  defendant  appealed.  The  trial,  how- 
ever, proceeded,  and  resulted  in  a  dissolution  of  the  injunction  without 
damages,  and  a  dismissal  of  the  intervention.  We  are  asked  to  dismiss 
the  appeal  from  the  interlocutory  order.  It  would  be  inutile  either  to 
consider  or  to  dismiss  it.  The  whole  case  is  before  us,  and  a  decree 
upon  the  final  judgment  will  dispose  of  all  the  issues. 

The  ground  of  complaint  of  plaintiff  is  that  his  mortgage  creditor 
having  elected  not  to  proceed  against  the  mortgaged  property,  and 
having  called  on  him  to  point  out  property  for  seizure,  refused  to  seize 
what  was  specifically  pointed  out  to  him,  and  did  seize  movables  for  the 
satisfaction  of  his  judgment.  His  construction  of  the  directions  of  the 
Code  of  Practice  (articles  646-8),  is  that  when  the  creditor  declines  or 
refuses  to  exercise  his  rights  upon  property  specially  mortgaged  to  him, 
and  calls  on  the  debtor  to  point  out  property  for  seizure,. he  is  bound  to 
pursue  first  that  which  has  been  or  is  thus  specially  pointed  out  by  the 
debtor,  and  can  not  pursue  any  other  until  he  has  exhausted  that.  If 
the  correctness  of  this  construction  be  admitted  in  its  entirety,  it  Is  also 
true  that  where  the  property  thus  pointed  out  by  the  debtor  is  so  in- 
cumbered by  liens,  mortgages,  or  privileges  anterior  to  that  of  the  seiz- 
ing creditor  that  its  sale  will  not  probably  satisfy  the  claim  of  that  credit- 
or, he  can  lawfully  disregard  the  selection  of  property  made  by  the 
debtor  for  seizure,  and  proceed  against  other  property  in  the  mode  and 
according  to  the  order  prescribed  by  the  Code. 

And  such  was  the  fact  here.  The  records  of  the  mortgage  office  dis- 
closed a  vendor's  lien  for  eleven  thousand  dollars,  and  a  recorded  inven- 
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tory  of  over  ninety  thousand  dollars  of  property  belonging  to  a  minor^ 
of  whom  Todd  was  co-tutor,  both  of  which  primed  the  mortgage  of  the 
defendant  And  it  is  not  pretended  that  the  value  of  the  property 
equaled  the  aggregate  of  these  two  sums.  It  is,  however,  said  that  this 
last  was  but  a  shadow  resting  upon  the  property,  and  proof  was  ten- 
dered to  show  that  nothing  was  due  the  minor,  or  that  the  lien  thus,  in 
appearance,  clogging  the  property  had  no  real  existence.  To  this  it  was 
excepted  that  the  examination  of  the  minor's  affairs  could  not  be  made 
in  this  action,  and  this  was  neither  the  time  nor  the  ocxsasion  for  ascer- 
taining whether  the  lien  which  confronted  the  defendant  at  the  time  of 
seizure  was  rightfully  or  wrongfully  there.  If  there  wrongfully,  it  waft 
the  plaintiffs  and  debtor's  business  to  have  removed  it  before. 

Unquestionably  this  was  right.  When  the  judgment  debtor  points  out 
property  to  his  creditor  for  seizure,  he  can  not  complain  if  that  creditor 
disregarded  the  selection,  when  he  finds  it  incumbered  upon  the  mort- 
gage records  by  liens  exceeding  its  value.  If  he  wishes  to  secure  to 
himself  in  its  fullness  the  right  to  point  out  his  mortgaged  property  to 
any  seizing  judgment  creditor,  he  should  take  care  that  no  liens  should 
remain  upon  the  records,  save  those  which  have  actual  existence. 

The  seizure  of  the  sugar  was  therefore  made  by  the  defendant  in  the 
exercise  of  his  legal  right,  and  the  process  of  injunction,  by  which  he 
was  restrained  from  making  the  proceeds  of  its  sale  available  for  the 
payment  of  his  debt  was  wrongfully  employed.  He  prayed  damages, 
which  were  not  allowed  by  the  lower  court,  and  we  shall  amend  the 
judgment  in  that  respect. 

And  here  it  becomes  necessary  to  consider  the  effect  of  the  judgment 
of  the  lower  court  It  dissolved  the  injunction,  but  meanwhile  an  inter- 
venor  had  removed  the  property  seized,  under  authority  of  the  court, 
leaving  a  bond  to  represent  it,  which  it  is  said  is  of  no  validity,  because 
executed  under  an  illegal  order,  so  that  the  judgment  debtor  enjoins 
the  sale  of  his  property  imder  the  pretext  that  bis  creditor  must  first 
discuss  other  property  incumbered  on  the  face  of  the  record  beyond  its 
value,  and  while  the  creditor  is  thus  fast  bound  by  the  cords  of  the  law, 
another  creditor  whose  interest  the  debtor  feels  himself  "  morally  and 
legally  bound  to  protect,"  intervenes  and  bonds  by  proxy  the  seized 
property,  removes  it,  converts  it  to  his  own  use,  and  leaves  a  worthless 
paper  to  represent  the  tangible  property,  the  sale  of  which  would  have 
satisfied  his  claim.  Courts  of  justice  are  but  a  mockery  if  they  can  not 
find  and  apply  a  remedy  for  such  trifling  with  their  procedure. 

The  bond  thus  given  by  the  intervenor  is  not  a  judicial  bond.  The 
court  had  not  authority  to  direct  that  it  should  be  taken.  The  inter- 
venor was  an  interloper  in  this  contestation,  and  should  not  have  been 
permitted  to  take  the  property.    But  he  did  take  it,  and  at  the  moment 
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of  taking  it  covenanted  that  he  would  restore  it  when  the  court  should 
BO  order,  or  pay  its  value.  He  can  be  compelled  to  perform  his  cove- 
nant by  an  action  upon  the  bond.  Not  being  a  judicial  bond,  the  process 
lor  the  enforcement  of  those  instruments  can  not  be  invoked  by  him,  but 
it  is  a  conventional  obligation  upon  which  himself  and  his  surety  can  be 
pursued. 

There  were  four  executions  enjoined,  and  all  have  been  included  in  one 
transcript  and  cumulated.  Two  of  them  were  for  the  Ameriom  Coloni- 
zation Society,  and  the  plaintiff  produces  in  this  court  receipts  of  that 
•society  for  the  payment  of  its  judgments,  and  moves  for  the  dismissal  of 
those  appeals,  and  it  is  so  ordered. 

Two  other  appeals  are  from  the  judgments  dissolving  the  injunctions 
against  McKeralFs  process,  and  these  are  the  cases  we  have  been  con- 
sidering. 

This  transcript  is  the  most  ill-arranged  and  badly  prepared  of  any  we 
have  yet  examined,  and  furnishes  a  fitting  occasion  to  say  to  the  clerks 
of  the  lower  courts  that  we  shall  hereafter  enforce  the  rule  which  pro- 
MdeB  for  the  preparation  of  a  new  transcript  at  their  expense,  if  the 
transcripts  in  future  appeals  are  made  in  disr^ard  of  the  directions 
-contained  in  that  rule.  These  directions  are  contained  in  Kule  I,  and 
are  accessible  to  all  persons,  and  easily  understood.  An  officer  who  de- 
-sires  to  perform  his  duty  can  not  fail  witii  small  effort  to  ascertain  from 
these  directions  what  is  required  of  him;  and  as  a  return  of  the  tran- 
•script  for  its  improvement  or  entire  rewriting  will  entail  delay  in  the 
hearing  of  the  cause  by  operating  a  continuance,  it  behooves  those  who 
would  avoid  such  delay  to  take  care  that  transcripts  are  not  laid  before 
us  in  such  disorder  as  was  confessed  in  the  oral  argument  in  this  cause 
characterizes  this  one. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  be  amended  by  awarding  to  Wilson  McKerall  five  hundred  dollars 
f^pecial  damages  as  attorney's  fees  in  the  two  cases,  and  twenty  per  cen- 
tum upon  the  sum  enjoined  as  general  damages,  and,  as  thus  amended, 
that  it  be  affirmed  with  costs  of  both  courts.  It  is  further  decreed  that 
the  appeals  from  the  judgments  in  the  suits  where  the  American  Coloni- 
zation Society  is  a  party  be  dismissed  on  motion  of  appellant  and  at  his 
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No.  976. 
Herrmann  &  Viones  vs.  L.  Fontelieu,  Administrator,  kt  al. 

In  an  action  to  annul  a  sale  of  property  made  by  an  administrator,  he  must  be 

made  a  party. 
A  suit  to  annul  an  administrator's  sale  is  not  of  a  probate  oharacter.  and.  if  the 

amount  involved  is  largo  enoufirh.  should  be  broufifht  in  the  district  court. 
In  sales  of  succession  property,  even  to  pay  debts,  the  property  mast  brinsr  the  futt 

amount  of  Us  appraisement,  or  be  subsequently  sold  on  credit.    But  such  sales, 

even  when  the  property  is  sold  below  its  appraisement,  will  not  be  disturbed  if 

it  be  shown  that  the  property  brou^rht  its  actual  value. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.   Mouton,  J. 

F.  R  King,  for  plaintifiGs  and  appellants. 

Joseph  A.  Breaux,  for  defendant. 

On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Laodice  Fontelieu  administered  upon  the  suoeessiooi 
of  his  brother  Paulin,  and  obtained  from  the  parish  court  of  Vermilion 
an  order  for  the  sale  of  the  property  of  the  deceased,  and  on  the  eight- 
eenth of  November,  1875,  adjudicated  it  to  Ernestine  Fontelieu,  the  wife 
of  his  brother  Theodore. 

In  the  following  June,  the  plaintiffs,  who  are  judgment  creditors  of  the 
deceased,  instituted  this  suit  against  the  administrator  and  the  pur- 
chaser, the  object  of  which  is  to  annul  this  sale.  The  grounds  of  nullity 
are: 

First — That  no  order  of  sale  was  in  force  at  the  date  of  the  sale. 

Second — That  the  sale  was  made  without  a  commission  therefor  from 
the  court 

Third — ^Want  of  legal  advertisement 

Fourth — The  sale  was  for  payment  of  debts,  and  the  bid  was  less  than 
two  thirds  of  the  appraised  value  in  the  inventory,  and  less  than  one 
fourth  of  the  actual  value  of  the  property. 

Fifth  and  sixth — The  purchaser  was  cognizant  of  the  irregularities  of 
the  proceedings,  and  entered  into  a  combination  with  the  administrator 
to  sacrifice  the  property  and  obtain  it  for  an  inconsiderable  sum;  and, 

Seventh — That  no  price  was  paid. 

The  defendants  excepted  to  the  action — the  purchaser,  because  of  non- 
domicile  in  Vermilion  parish,  she  being  a  resident  of  Iberia — ^the  admin- 
istrator for  the  same  cause,  and  also  because  the  action  is  not  maintain- 
able against  him,  but  only  against  the  heirs,  if  at  all,  and  the  same  issue 
has  been  made  in  another  suit,  and  decided  adversely  to  plaintifb,  and 
upon  this  is  based  the  plea  of  res  judicata.  It  is  also  excepted  that  the 
probate  court  alone  has  jurisdiction  of  this  action.  Thereupon  the  plain- 
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tifb  dismissed  their  suit  against  the  administrator,  and  the  trial  was 
upon  the  issue  presented  by  the  purchaser. 

This  voluntary  act  of  the  plaiatiiSs  will  prevent  us  from  making  a  final 
disposition  of  the  suit.  The  vendor  is  a  necessary  party  to  an  action  the 
object  of  which  is  to  annul  a  sale  made  by  him,  and  we  shall  remand  the 
case  in  order  that  the  plain tifiGs  may  put  their  pleadings  in  such  shape  as 
will  justify  the  judgement  they  seek,  and  shall  dispose  of  some  of  the 
iBsaes  made  here,  in  order  to  facilitate  the  trial  hereafter  to  be  had. 

The  exceptions  were  overruled,  and  the  defendant,  Ernestine  Fonte- 
liea,  answered  that  the  action  can  not  now  be  maintained,  since  the  ad- 
ministrator is  no  longer  a  party  to  it;  that  the  plain tiffe  can  not  retain 
the  price  and  at  the  same  time  annul  the  sale,  and  that  the  proceeds  of 
eale  have  been  distributed,  and  the  decree  of  annulment  would  be  vir- 
tually the  reversal  of  the  decree  of  the  parish  court. 

There  was  judgment  for  defendant,  and  the  plaintiflis  appeal. 

The  previous  judgment,  pleaded  as  res  judico^a,  was  rendered  upon  an 
opposition  of  plaintiiSs  and  others  to  the  provisional  account  and  tableau 
of  distribution  of  the  administrator.  Our  predecessors  remarked  upon 
that  suit  that  it  was  an  attempt  to  annul  a  judicial  sale  by  a  collateral 
proceeding  to  wliich  the  vendee  is  not  a  party.  Succession  of  Faulin 
Fontelieu,  Opinion  Book.  So  far,  therefore,  as  the  question  of  annul- 
ment is  concerned,  not  being  before  .the  court,  that  part  of  the  judgment 
which  relates  to  that  issue  may  be  regarded  as  obiter  dictaj  and  not 
pleadable  as  the  thing  adjudged.  One  of  the  requisites  needful  to  sus- 
tain that  plea,  viz.,  identity  of  parties,  is  wanting,  and  furnishes  an  addi- 
tional reason  for  the  rejection  of  that  plea  as  a  bar  to  the  present  de- 
mand. 

The  suit  was  properly  brought  in  the  district  court  of  Vermilion.  The 
proceeding  is  not  probate  in  its  nature,  and  the  land  is  of  value  requiring 
the  jurisdiction  of  the  district  court,  and  its  situation  in  that  parish  de- 
termines the  jurisdiction,  though  the  residence  of  the  defendant  is  in 
another.  \ 

To  remand  the  case  without  some  observations  upon  the  grounds  of 
annulment  would  leave  the  parties  in  the  same  incertitude  in  which  they 
were  at  the  inception  of  these  proceedings,  and  silence  upon  the  dicta  in 
the  opinion  rendered  in  the  previous  case  might  well  be  construed  into 
acquiescence  in  their  correctness. 

The  sale  is  unquestionably  null.  The  orders  of  the  thirteenth  of  Oc- 
tober were  not  complied  with,  and  they  were  certainly  within  the  compe- 
tency of  the  court.  Notwithstanding  a  pending  proceeding  for  the  dis- 
missal of  the  administrator  for  want  of  sufficient  bond,  and  notwithstand- 
ing the  special  designation  of  the  sheriff  as  auctioneer  to  make  the  sale, 
the  administrator  precipitated  it  with  indecent  haste,  forgetting  to  make 
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advertisement  himself,  though  he  had  assumed  to  discharge  the  func- 
tion of  an  auctioneer,  which  the  law  permits  as  to  the  property  he  is  ad- 
ministering, but  only  when  the  court  has  failed  to  designate  an  officer  to 
that  end.  The  published  notice  of  sale  is  signed  neither  by  himself  nor 
by  any  auctioneer,  but  by  the  cleric  of  the  court,  and,  though  its  date  is 
the  sixteenth  of  October,  1875,  the  public  is  notified  that  the  sale  will 
take  place  on  the  eighteenth  of  the  previous  month.  No  doubt  this  last 
is  a  clerical  error,  but  it  behooves  those  who  are  requiring  of  others  a 
rigid  compliance  with  the  technical  formalities  of  law,  to  take  care  that 
their  own  proceedings,  which  they  are  pleading  as  res  judicata,  shall  not 
be  obnoxious  to  criticism. 

The  creditors  were  not  silent  while  these  hurried  preliminaries  to  the 
sale  were  being  conducted.  The  present  plaintifiGs  warned  the  adminis- 
trator and  the  purchaser  of  the  consequences  of  this  unseemly  haste,  but 
the  mock  offering  and  adjudication  of  the  property  took  place,  and  the 
first  lot  of  ground  on  the  inventory,  appraised  thereon  at  fifteen  hundred 
dollars,  was  adjudicated  to  Ernestine  Fontelieu,  who  is  the  wife  of  the 
administrator's  brother,  at  two  hundred  dollars.  We  are  not  to  be  un- 
derstood as  intimating  that  it  is  Improper,  much  less  illegal,  for  a  brother 
of  a  decedent  to  sell  through  the  formalities  of  the  law  the  property  in 
his  fiduciarj'  keeping  to  another  brother  or  to  his  wife.  Family  arrange- 
ments for  the  preservation  of  property  to  those  who  are  nearest  in  blood 

• 

and  sympathy  to  the  deceased  are  not  to  be  discountenanced,  nor  to  be 
esteemed  even  prima  fade  wrongful,  but  they  must  Jt)e  made  in  subordi- 
nation to  and  with  strict  regard  to  the  rights  of  creditors.  These  arrange- 
ments are  not  likely  to  be  successful  when  the  officer  of  the  law,  whose 
function  is  specially  to  protect  those  rights,  openly  contemns  them,  and 
disregards  both  the  form  and  substance  of  that  law  which  was  made  for 
their  conservation. 

We  are  constrained  to  state  our  dissent  from  the  proposition  enunci- 
ated in  the  opinion  of  our  predecessors,  that  "  it  is  now  well  settled  that 
a  sale  of  succession  property  to  pay  debts  may  be  validly  made  for  leas 
than  two  thirds  of  the  appraisement" 

The  validity  of  the  sale  of  succession  property  in  no  wise  depends  upon 
the  bid  being  more  or  less  than  /it'o  thirds  of  its  appraisement  That  is 
the  proportion  or  quantum  of  the  appraisement  that  must  be  bid  at  a 
sale  under  execution  or  executory  process.  It  is  a  mistake  to  suppose 
that  all  the  rules  of  execution  sales  apply  to  those  of  succession  prop- 
erty. The  statement  of  Mr.  Hennen,  in  a  modified  form,  that  "  the  rule 
of  execution  sales  applies  to  those  of  succession  property"  (Hen.  Dig.,  p. 
1492),  is  an  alteration  and  enlargement  of  the  syllabus  of  the  decision  in 
second  Louisiana  Reports,  to  which  he  refers  (ElUott  vs.  Labarre,  2  La. 
327),  and  is  not  justified  by  the  words  or  spirit  of  the  opinion  of  the  court 
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then  rendered.  These  words  are  that  the  authority  of  the  judge  of  pro- 
bate is  necessary  to  sell  succession  property,  and  the  person  or  officer 
who  made  the  sale  did  not  have  it,  and  Mr.  Justice  Porter  adds,  "  it  may 
be  properly  assimilated  to  the  judgment  and  execution  which  are  a 
sherifTs  authority." 

The  rule  as  to  the  sum  necessary  to  be  bid  at  a  succession  sale  for 
payment  of  debts  has  been  widely  misunderstood,  and  variously  applied, 
but  there  has  not  been  any  authoritative  declaration,  such  as  that  just 
mentioned,  until  it  was  made  at  the  last  term  of  this  court  Each  one 
of  the  authorities  there  quoted  has  been  examined,  and  none  of  them 
asserts  that  doctrine,  except  that  in  10  Bob.,  Yalderes  vs.  Bird,  p.  398, 
it  is  stated  that  when  the  sale  is  made  to  pay  debts  the  property 
may  be  sold  for  less  than  the  appraisement  Before  that  decision,  this 
court  had  said  that  a  sound  interpretation  of  the  provisions  of  our  l^s- 
lation  relative  to  the  administration  of  successions  will,  in  many  cases, 
authorize  a  departure  from  the  rule  which  requires  the  property  of 
minors  to  bring  its  appraised  value  at  a  sale.  Towles  vs.  Weeks,  7 
La.  312. 

In  a  later  case  (succession  of  Fritz,  12  Annual,  368)  the  formal  enact- 
ments of  the  Code  of  Practice  (articles  990-2)  were  recited,  and  these  un- 
mistakably prescribe  that  when  the  property  of  a  succession  is  sold  to 
pay  debts  it  must  bring  its  appraised  value  in  the  inventoiy,  and,  if  no 
bid  of  that  amount  be  made,  the  property  must  be  re-advertised,  and  the 
second  sale  must  be  on  a  credit  of  twelve  months.  At  that  sale  the  prop- 
erty can  be  legally  adjudicated  at  any  bid.  But  that  case  was  clogged 
with  the  feature  that  minors  were  interested. 

The  rules  providing  for  the  sale  of  succession  property  are  in  many 
respects  different  from  those  that  relate  to  the  sale  of  minors'  property, 
and  it  is  well  settled  that  a  sale  to  pay  debts  of  a  succession  is  not  sub- 
ject to  the  requirements  for  the  alienation  of  minors'  property  when  the 
beneficiary  heirs  have  only  a  residuary  interest  to  be  ascertained  by  a 
fall  and  complete  administration. 

Notwithstanding  the  unambiguous  expressions  of  the  Ck>de  of  Practice 
npon  this  subject,  it  has  in  many  cases  been  held  that  although  as  a  gen- 
eral rule  succession  property  can  not  be  sold,  even  for  payment  of  debts, 
for  less  than  the  full  appraised  value  at  the  first  offering,  yet  sales  for 
less  than  that  value  will  not  be  disturbed  if  there  be  proof  that  the  price 
at  which  it  was  adjudicated  is  its  actual  value.  And  this  ruling  is  now  so 
deeply  imbedded  in  our  jurisprudence  that  it  must  be  adhered  to,  and 
will  be  the  guide  by  which  to  test  one  of  the  objections  made  to  the  sale 
attacked  in  this  case. 

It  is  manifest  from  what  we  have  here  said  that  we  consider  the  sale  of 
succession  property  made  by  the  administrator  and  purchased  by  the 
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defendant  as  null,  and  that  the  plaintifCs  are  entitled  to  an  opportunity 
to  have  that  nullity  declared  judioially. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  the  case  is  remanded  for 
proper  parties  to  be  made,  and  for  further  proceedings  therein,  the  coete 
of  appeal  to  be  paid  by  the  defendant. 


No.  980. 

A.   TeRTROU  vs.   C.   C.  DURAND  KT  AL. 

The  probate  court  in  whioh  a  succession  is  opened  has  jurisdiction  of  all  suits  to 
destitute  the  administrator  and  all  demands  involving  his  duties. 

Two  or  more  demands,  not  exclusive  of  each  other,  may  be  properly  cumulated  in 
one  suit. 

A  PPEAL  from  the  Probate  Court,  parish  of  St  Martin.    Foumet,  J. 

Joseph  A,  BreauXy  William  F,  Schwingy  and  L.  J,  Gary,  for  plaintiif 
and  appellant 

Felix  Voorhies  and  Martin  Voorhies,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    Plaintiflf  brings  this  suit  in  the  parish  court  of  St  Martin: 

First— To  enjoin  as  extinguished  by  compensation  a  judgment  for 
damages  for  two  hundred  and  fifty  dollars,  interest,  and  costs,  rendered 
against  him  in  the  same  court  in  favor  of  the  administrator  of  the  estate 
of  Durand,  the  defendant 

Second — To  compel  the  administrator  of  said  estate  and  the  sheriff  to 
complete  and  deliver  to  him  a  deed  of  certain  property  bought  by  him  at 
probate  sale  of  said  estate,  made  under  order  and  decree  of  said  court, 
and  to  obtain  possession  under  said  adjudication,  and  to  declare  void  a 
subsequent  adjudication  made  to  said  administrator  and  his  brother  of 
the  same  property. 

Third— To  remove  said  administrator  from  oflBce  for  malfeasance  in 
his  administration. 

The  defendant  moved  to  dismiss  plaintiffs  proceedings  and  suit  on  the 
following  grounds: 

First — Lis  pendens,  for  that  plaintiff  had  brought  the  same  suit  in  the 
district  court  for  St.  Martin. 

Second— That  there  is  an  illegal  cumulation  of  demands  in  plaintaiTs 
petition. 

Third— That  said  injunction  should  be  dissolved,  first,  for  insuflBdency 
of  bond;  second,  because  the  plahitifT  does  not  allege  that  his  property 
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has  been  seized  and  advertised,  but  merely  that  the  sheriff  is  annoying 
and  liarassing  him,  and  is  about  to  sell  his  property,  which  is  insufficient; 
third,  because  the  court  is  without  Jurisdiction  rations  materice  to  declare 
the  nullity  of  said  second  adjudication,  or  to  liquidate  plaintiff's  claim; 
fourth,  because  Tertrou's  claim,  pleaded  in  compensation  of  said  judg- 
ment, is  a  contested  and  unliquidated  one;  fifth,  because,  even  if  liqui* 
dated,  it  can  not  be  pleaded  in  compensation  of  a  judgment  for  special 
damages  and  costs  due  to  third  personp. 

There  was  judgment  dismissing  plaintiff's  suit  as  to  his  second  and 
third  demands  above  stated  for  want  of  jurisdiction.  His  first  demand 
was  rejected  on  the  ground  that  plaintiff's  claim  is  not  such  a  liquidated 
claim  as  can  be  pleaded  in  compensation  by  way  of  injunction,  which 
the  court  dissolved,  with  one  hundred  and  fifty  dollars  special  damages 
as  attorney's  fees. 

This  judgment  is  clearly  erroneous.  The  parish  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  of  Durand,  and  having  ordered  the 
sale  in  question,  is  the  only  .proper  tribunal  to  compel  the  administrator 
and  sheriff  to  do  their  duty  and  to  malce  deeds  to  purchasers,  and,  inci- 
deotally,  to  adjudge  illegal  the  second  adjudication.  It  is,  likewise,  the 
proper  and  only  tribunal  to  decide  upon  the  demand  for  destitution  of 
tiie  administrator. 

There  is  no  dispute  as  to  its  jurisdiction  to  try  the  injunction.  Hence 
we  find  all  the  matters  alleged  by  plaintiff  to  be  properly  cognizable  by 
the  parish  court,  and,  therefore,  not  within  the  jurisdiction  of  tho  district 
court  Hence  the  suit  in  the  latter  can  not  be  lis  pendens  to  this  suit,  but 
is  coram  non  judice. 

We  think  there  is  no  force  in  the  defendant's  objection  that  the  de- 
mands of  plaintiff  are  improperly  cumulated.  There  is  no  inconsistency 
between  them,  and  there  is  no  good  reason  why  a  party  having  three  de- 
mands, not  exclusive  of  each  other,  should  not  unite  them  in  one  suit, 
and  thus  diminish  litigation.  The  administrator  is  the  principal  and  real 
defendant,  the  others  being  only  incidentally  connected  with  some  of  the 
iBsaes. 

We  can  not  pass  upon  the  correctness  of  the  decree  so  far  as  it  dis- 
solves  the  injunction  and  inflicts  one  hundred  and  fifty  dollars  damages, 
for  the  reason  that  the  case  can  not  be  tried  piecemeal.  But  we  must 
say  that  the  damages  awarded,  one  hundred  and  fifty  dollars,  for  de- 
fending an  injunction  suit  of  an  amount  not  exceeding  three  hundred 
dollars,  is  unreasonable  and  excessive. 

Perhaps  it  would  not  be  amiss  for  this  court  to  state,  with  the  view  of 
facUitatiDg  a  settlement  of  the  vexatious  litigations  in  this  matter,  that 
this  court  has  recently  held,  in  the  case  of  "  Succession  of  D.  Triche," 
that  a  special  mortgage  creditor,  purchasing  the  property  subject  to  his 
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mortgage  at  probate  sale,  may  retain  the  price  until  settlement  of  the 
estate  upon  giving  security  to  refund  such  part  as  may  be  found  due  on 
final  settlement. 

This  case  must  be  remanded. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  avoided  and  reversed,  and  that  this  cause  be  remanded 
to  the  court  below  to  be  proceeded  with  according  to  law,  defendants 
paying  costs  of  this  appeal 


20    508 
49  1468 

20  608  Nos.  7077.  and  7079. 

oO      44 

2B  g8  Valery  Thibodaux  vs.  J.  N.  Eelleb,  and  Howell  &  Kkt.TiKR  va  Val- 

EBY  Thibodaux.   Consolidated. 

The  tax-sale  of  property  which  has  been  assessed,  and  sold  as  the  property  of  one 
who  is  not  the  owner,  conveys  no  title  to  the  purchaser. 

The  tax-sale  of  property  Is  fat^ly  defective,  if  the  assessment  or  the  advertisement 
under  which  the  sale  is  made,  contains  no  description  of  the  property  suffi- 
ciently specific  to  clearly  identify  it. 

The  assessment  stands  in  lieu  of  a  judfirment.  It  is  the  foundation  of  all  which  fol- 
lows, and  must  contain  an  accurate  and  sufficient  description  of  the  property, 
as  required  by  the  statute. 

The  want  of  such  dei^cription  in  either  the  assessment,  the  advertisement  for  Bale, 
or  in  the  tax-title  is  fatal  to  such  title. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Martin. 
Train,  J. 

James  E,  Mouton  and  Louis  J.  Oary,  for  plaintiff  and  appellee. 

Felix  Voorhies  and  Martin  Foorhies,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 
.  Egan.  J.  The  motion  to  dismiss  the  appeal  is  too  general  in  terms, 
except  as  to  the  matter  of  time  of  taking  appeal,  in  which  we  see 
no  error.  Neither  does  there  appear  to  be  error  in  making  the  appeal 
returnable  to  the  June  term,  1877,  instead  of  1876.  The  order  mis 
granted  on  the  fifth  of  June,  1876,  and  the  judge  a  quo  expressly  stateB 
that  there  was  not  sufficient  time  to  bring  up  the  appeal  to  the  term  be- 
ginning on  the  first  Monday  of  the  same  month.  We  think  he  did  iK^t 
err,  and  that  there  do  not  appear  any  such  irregularities  as  would  au- 
thorize dismissal  of  appeal.  The  appellee  has  not  named  them,  and  we 
do  not  perceive  them.    The  motion  is  overruled. 

Case  7077  is  an  injimction  suit  brought  by  Thibodaux^  claiming  to  be 
the  purchaser  at  tax-sale  of  a  certain  steam-mill,  etc,  to  prevent  their 
removal  by  the  defendants  and  appropriation  to  their  own  use,  '*  beoauae 
he  has  been  apprised  that  defendants  have  expressed  their  intention  to 
remove  the  mill,  etc.,  and  that  they  intend  to  put  up  the  machinery, 
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mil],  and  buildings  in  the  parish  of  Iberville."    He  further  prays  to  be 
decreed  the  owner  of  the  property. 

The  defendants  moved  to  die»olve  the  injunction  on  several  grounds, 
of  which  it  is  only  necessary  to  notice  the  substantial  statement  that 
l^e  allegations  of  the  petition  are  insufficient  to  warrant  injunction;  that 
there  are  no  facts  or  acts  alleged  as  the  grounds,  of  injunction,  nor 
any  acts  alleged  to  be  done  or  about  to  be  done  by  defendants,  but  only 
that  the  plaintiff  has  been  apprised  that  they  have  declared  their  inten- 
tion to  remove;  and  the  plaintiff  does  not  even  allege  that  he  fears  and 
beUeves  that  they  will  attempt  or  carry  out  that  expressed  intention,  or 
that  they  are  about  to  do  so,  and  for  aught  the  allegations  of  the  peti- 
tion disdose  they  might  never  do  so.  We  do  not  think  these  allegations 
snlfideDt 

The  injunction  must  be  dissolved  with  one  hundred  dollars  damages 
as  oounsel  fees  against  the  plaintifr  and  his  surety  on  bond  for  injunc- 
tion, Jean  Baptiste  Amas  Guidry,  in  aolido.  The  demand  to  be  declared 
owner  of  the  property  by  virtue  of  the  alleged  purchase  at  tax-sale 
will  be  considered  in  conjunction  with  suit  7079,  with  which  suit  7077  was 
consolidated,  and  which  involves  that  title  also. 

Suit  7079  was  instituted  by  Joseph  M.  Howell  and  Frangois  Nicholas 
Keller,  composing  the  commercial  firm  of  Keller  &  Co.,  domiciliated  in 
the  city  of  New  Orleans,  to  annul  and  set  aside  and  to  have  declared 
null  and  void  the  alleged  tax-sale  to  Thibodaux  of  the  steam-mill, 
buildings,  fixtures,  etc.,  in  controversy,  also  to  recover  possession,  of 
which  it  is  alleged  they  were  illegally  deprived,  to  quiet  plaintiffe'  title  to 
the  property,  and  for  one  thousand  dollars  damages  for  the  illegal  acts 
of  defendant,  Thibodaux,  and  the  privation  of  the  use  and  enjoyment 
of  their  property. 

Of  the  grounds  of  objection  to  the  tax-sale  it  is  only  necessary  to  no- 
tice these:  First — That  the  property  seized  and  sold  for  taxes  belonged 
to  Keller  &  Ck>.,  and  not  to  J.  N.  Keller,  in  whose  name  it  was  assessed 
and  as  whose  property  it  was  sold.  It  is  immaterial  to  consider  whether 
J.  N.  Keller  and  Frangois  Nicholas  Keller  or  F.  N.  Keller  are  the  one 
and  the  same,  or  whether,  if  the  property  belonged  to  F.  N.  Keller,  the 
assessment  in  the  name  of  .J.  N.  Keller  would  suffice.  It  is  both  alleged 
and  proved  that  the  property  in  question  belonged  not  to  F.  N.  Keller 
or  J.  N.  Keller,  but  the  firm  of  Keller  &  Co.,  of  which  the  plaintiff, 
HoweU,  was  a  member,  and  which,  by  all  authority,  was  and  is  perfectly 
distinct  from  either  or  both  the  individuals  composing  it.  As  the  assess- 
ment stands  in  lieu  of  a  judgment,  and  as,  if  there  be  no  assessment  or 
judgment  against  the  true  owner,  there  can  be  no  valid  sale,  this  alone 
woold  be  sufficient  to  avoid  the  alleged  tax-sale  to  the  defendant,  Thib- 
odaux.   There  are,  however,  two  other  objections  to  the  validity  of  the 
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tax-sale,  eaoh  of  which  is  fatal.  The  first  is  the  want  of  an  accurate  or 
sufficient  assessment  or  description  of  the  property.  The  only  descrip- 
tion is  as  follows: 

"  State  of  Louisiana,  parish  of  St  Martin;  assessor's  list  of  taxable 
property  of  Mr.  J.  N.  Keller;  *  description  of  real  estate:'  Real  estate 
and  machinery  of  a  saw-mill,  $3000." 

The  location  of  the  real  estate  or  of  the  saw-mill  or  machinery  is  in 
no  manner  given,  nor  is  there  in  the  assessment  any  clue  or  guide  hy 
which  it  can  be  ascertained  or  made  certain.  There  is  no  date,  no  de- 
soription,  no  boundaries,  no  location.  Such  an  assessment  is  no  compli- 
ance with  the  requirements  of  the  law,  even  if  made  in  the  name  of  the 
true  owner.  An  illegal  or  insufficient  assessment  \a  a  radical  defect  15 
An.  15;  14  An.  709.  Judge  Ck>oley  says  ''assessment  is  the  foundation  of 
all  which  follows  it;"  and  in  making  it  the  provisions  of  the  statute  un- 
der which  it  has  been  made  must  be  followed.  This  has  not  been  done 
in  the  case  at  bar. 

The  advertisement  of  the  tax-sale  is  equally  defective  and  bad  for  un- 
certainty. The  property  is  only  described  as  "  buildings,  saw-mill,  and 
machinery,  assessed  in  the  name  of  J.  N.  Keller."  From  this  descrip- 
tion alone  who  could  tell  what  was  sold  and  what  was  bought  or  offered 
for  sale?  How  could  successful  or  remunerative  bidding  be  induced 
by  such  description  or  such  offering?  That  it  was  not  is  evident 
from  the  fact  that  property  proved  to  have  been  worth  at  least 
three  thousand  dollars,  and  estimated  by  some  of  the  witnesses  at  over 
four  thousand  dollars,  was  bid  in  by  the  defendant,  Thibodaux,  and  ad- 
judicated to  him  by  the  tax-collector  at  the  sum  and  price  of  $144  16]. 

The  same  defects  and  uncertainty  of  description  pervade  the  tax-titles, 
both  of  the  collector  and  Auditor,  issued  to  Thibodaux,  in  which  the  de- 
scription of  the  property  conveyed  is,  if  possible,  eveh  more  defectiw 
than  in  the  assessment  and  advertisement 

This  would  seem  to  be  commentary  enough  upon  the  manner  in  which 
the  property  of  citizens  has  been  wrenched  from  them  under  the  forms 
of  law.  It  may  be  well  to  remark  that  the  land  upon  which  the  mill- 
buildings  and  machinery  in  this  case  were  situated  did  not  belong  to 
Keller  &  Co.,  or  to  any  member  of  that  firm,,  but  was  leased  from  one 
Sosthene  Leonard  at  the  price  of  one  thousand  dollars  per  annum. 
They  were  not  real  estate  at  all,  nor  attached  to  the  realty  so  as  to  be 
inunovable,  but  were  personal  property;  so  that  here  was  an  additional 
ground  of  objection  to  and  even  in  the  assessment.-  It  appears  also 
from  the  evidence  that  Thibodaux  was  in  possession  of  the  mill  and 
other  property  in  question  under  lease  at  the  date  of  the  tax-sale,  and 
availed  himself  of  that  circumstance  to  retain  possession  under  Ym  V^ 
tended  tax-sale  in  anticipation  of  the  lapse  of  the  time  for  redemptioD 
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within  which  he  was  not  entitled  to  be  put  in  possession,  as  his  title, 
eTen  if  the  proceedings  were  regular,  was  only  inchoata 

As  to  the  damages  other  than  those  allowed  as  attorney's  fees  on  dis- 
solution of  injunction  in  case  7077,  the  evidence  is  not  sufiQciently  full  or 
specific  to  enable  us  to  award  them  at  this  time  or  in  this  suit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  in  these  consolidated  cases  be  annulled,  avoided,  and 
reversed;  that  the  injunction  sued  out  by  Yalery  Thibodaux  in  case  7077 
be  dissolved,  with  one  hiundred  dollars  damages  against  himself  and  his 
surety  on  injunction  bond  in  solido  as  attorney's  fees  for  dissolution  and 
trial  of  injunction  in  that  case;  that  the  demands  of  said  Thibodaux  in 
said  suit  7077  be  disallowed  and  rejected;  and  that  plaintiffe  in  suit  7079, 
to  wit:  Joseph  M.  Howell  and  Fran9ois  Nicholas  Keller,  composing  the 
firm  of  Keller  &  Co.,  do  have  and  recover  judgment  decreeing  them  to 
be  the  owners  and  entitled  to  recover  and  be  put  in  possession  of  the 
steam-mill,  engine,  fixtures,  buildings,  and  other  appliances  and  prop- 
erty attached  to  and  used  therewith,  sued  for  in  said  suit  7079  of  the 
docket  of  the  district  court  of  St.  Martin,  with  the  right  hereafter  to  es- 
tablish and  recover  any  and  all  damages  suffered  and  caused  by  the  acts 
and  fault  of  the  defendant,  Thibodaux,  in  the  premises,  by  reason  of  his 
possession,  removal,  or  appropriation  to  his  own  uses  and  purposes  of  the 
said  mill,  machinery,  etc.,  and  any  deterioration  of  value  or  loss  resulting 
therefrom;  and  that  the  alleged  tax-sale  and  title,  both  from  the  tax-col- 
lector, and  the  Auditor,  set  up  by  him,  be  annulled  and  set  aside.  It  is 
farther  ordered  that  said  Thibodaux  pay  the  costs  of  both  courts. 


No.  975. 

Arvexne  H^ert  et  aIj,j  Administrators,  vs.  F.  D.  litat,  Administra- 
tor, ET  AL. 

Ab  between  parties  to  a  written  act  of  sale,  and  the  heirs  of  such  parties,  parol  evi- 
dence is  inadmissible  to  show  the  act  to  be  simulated.  Only  a  counter-letter  can 
avail  such  persons. 

Before  the  administrator  of  a  deoedent  can  show  by  parol,  the  simulation  of  a  sale 
made  by  the  latter,  he  must  allefire.  and  prove,  that  the  sale  was  in  fraud  of 
creditors. 

A  mere  trespasser  can  not  put  at  issue  the  title  of  the  person  who  is  in  possession. 
ftB  owner,  of  the  property  trespassed  on. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.   Mouton,  J. 
R  B.  King,  for  plaintifb  and  appellants. 
K  P.  O* Bryan  and  FT.  W,  Edwards,  for  defendants. 
The  opinion  of  the  court  was  delivered  by 
Spencer,  J.    This  is  an  action  by  plaintiffs  against  defendants  for 
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trespass.  They  allege  in  substance  that  the  estate  of  F.  R  Dartez,  by 
them  administered,  is  owner  and  in  possession  of  a  certain  piece  of  land, 
and  of  certain  buildings  and  fences  thereon,  as  evidenced  by  two  deeds 
duly  recorded,  one  dated  in  1868  by  authentic  act,  and  one  in  1872  by 
private  signature.  By  the  former  Julien  Dartez  sold  to  his  brother,  F. 
E.  Dartez,  the  buildings  and  fences  on  said  land,  and  by  the  latter  the 
land  itself.  The  defendants  are  F.  D.  L^^,  administrator  of  Julien  Da^ 
tez,  and  his  brother,  Fergus  Leg^.  Plaintiff  charge  that  these  parties, 
with  full  knowledge  of  their  possession  and  rights  in  said  property,  and 
in  defiance  thereof,  and  notwithstanding  their  protest,  unlawfully  entered 
upon  said  property,  tore  down  and  carried  away  the  fences,  and  one  of 
the  houses,  and  were  pulling  down  others,  and  had  in  part  done  so. 
They  pray  for  an  injunction,  for  three  hundred  dollars  actual  damages, 
and  five  hundred  dollars  as  exemplary  or  punitive  damages,  and  to  be 
quieted  in  their  title  and  possession.    The  injunction  was  granted. 

Defendants  answer,  first  by  a  general  denial,  averring  that  said  prop- 
erty did  not  belong  to  F.  E.  Dartez,  and  denying  the  identity  of  the 
property  described  in  plaintiff'  petition  with  that  described  in  the  deedSw 
They  further  aver  that  even  if  it  be  the  same  property,  that  said  sales 
were  mere  simulations,  and  nothing  was  ever  conveyed  or  intended  to 
be  conveyed  by  said  sales. 

On  the  trial  below  there  was  judgment  for  defendants,  and  plaintifb 
appeal. 

Defendants  argue  in  their  brief  that  this  court  is  without  jurisdictioQ; 
but  we  think  otherwise.  Outside  of  the  claim  of  five  hundred  dollars 
punitive  damages,  the  demand  is  for  three  hundred  dollars  actual  dama- 
ges, and  to  be  quieted  in  their  title  and  possession  of  the  property,  which 
is  alleged  to  be  worth  more  than  five  hundred  dollars. 

There  are  fifteen  bills  of  exception  in  the  record  to  rulings  of  the  court 
in  admissions  and  exclusions  of  evidence,  but  it  will  not  be  necessary  to 
consider  them  in  detail,  as  there  are  a  few  general  and  fundamental  legal 
principles  governing  them  all. 

As  between  parties  and  their  heirs  (other  than  forced  heirs  of  the 
vendor)  the  only  admissible  evidence  of  the  simulation  of  a  formal  writ- 
ten contract  is  a  counter-letter.  The  retention  of  possession  by  the 
vendor,  upon  which  the  district  judge  bases  his  decision,  is  a  badge  of 
simulation  so  far  as  "  respects  third  persons,"  and  as  against  such  third 
persons  "  the  parties  must  produce  proof  that  they  were  acting  in  good 
faith,  and  establish  the  reality  of  the  sale."  C.  C.  2480.  But  we  repeat 
that  as  between  the  parties  themselves  and  their  legal  representatives 
the  act  makes  full  proof,  and  its  reality  can  not  be  disputed  by  parol 
"  An  administrator  can  not  prove  by  parol  the  simulation  of  his  intes- 
tate's sale,  unless  alleged  to  be  ia  fraud,  or  to  the  injury  of  creditors." 
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U  An.  610.  "  As  between  parties  or  their  representatives,  parol  evidence 
is  inadmissible  to  show  simulation  of  written  acts."  4  La.  167;  3  An.  154; 
4  An.  487;  9  La.  566;  3  R  457. 

Creditors,  and  therefore  administrators  who  represent  them,  may,  of 
ooorse,  under  proper  allegationSf  attack  the  debtor's  acts  as  simulated, 
and  resort  to  every  sort  of  evidence  and  presumption  allowed  by  law  to 
eBtabHsh  it  But  in  order  to  exercise  this  right,  the  creditors,  or  the  ad- 
ministrator for  them,  must  allege  and  prove  that  the  act  complained  of 
80  diminishes  or  affects  the  debtor's  estate  as,  if  maintained,  it  will  de- 
prive them  of  their  rights.  In  other  words,  they  must  allege  that  the 
effect  of  the  act  will  be  to  render  insolvent  the  estate  of  the  debtor. 
They  must  allege  and  prove  that  the  debts  due  by  the  vendor  existed 
against  him  at  or  before  the  date  of  the  alleged  simulated  act  C.  C. 
1993.    Hennen's  Digest,  p.  1123,  No.  18. 

Now,  in  the  answer  of  the  defendants  there  are  none  of  these  essential 
and  necessary  allegations.  All  the  evidence  offered  by  them  tending  to 
show  simulation,  and  rejected  by  the  court,  and  to  which  theit  bills  of 
exception  were  taken,  was  inadmissible  even  in  behalf  of  the  defendant 
administrator,  because  there  were  no  allegations  to  sustain  it  As  for 
the  other  defendant,  Fergus  Leg^,  he  had  no  capacity  or  right  to  raise 
the  question  of  simulation  at  all,  as  he  was  neither  creditor,  heir,  nor  rep- 
resentative of  either  party  to  the  act.  He  is  sued  as  a  trespasser,  and, 
if  such,  he  can  not  escape  liability  by  denying  plaintifliB'  title.  "  A  mere 
trespasser  can  not  question  the  title  of  one  possessing  as  owner."  Hen- 
nen's  Digest,  p.  1058,  No.  14;  7  N.  S.  171;  1  E.  510;  10  E.  99.  The  defend- 
ants' other  bills  of  exception  were  taken  to  evidence  going  to  show  the 
identity  and  locality  of  the  property.    It  was  properly  admitted. 

On  the  merits,  plaintiffs  have,  we  think,  fully  made  out  their  case. 
They  have  produced  formal  acts  of  sale  from  Julien  to  F.  E.  Dartez  of 
the  property  in  controversy,  and  satisfactorily  identified  it  They  have 
shown  that  they  were  peaceably  in  possession  under  those  titles,  and  that 
although  Julien  Dartez  resided  thereon  up  to  his  death,  he  always 
acknowledged  F.  E.  Dartez  as  owner,  and  represented  himself  as  his 
agent  It  is  further  shown  that  the  defendants,  with  full  knowledge  of 
these  facts,  and  against  the  protests  of  plaintiffs,  under  pretext  that  the 
property  belonged  to  the  estate  of  Julien,  entered  upon  it  defiantly,  and, 
as  they  said,  •*  under  their  own  orders,"  and  commenced  to  pull  down 
the  fences,  buildings,  etc.,  and  did  pull  down  and  carry  away  about  two 
hundred  panels  of  fence  and  one  house,  and  part  of  the  chimney  of 
another  house.  Such  high-handed  modes  of  enforcing  what  people  may 
be  pleased  to  imagine  or  allege  to  be  their  rights  can  not  be  coimten- 
anced  by  courts  of  justice,  and  deserve  judicial  reprobation.  Even  if 
their  rights  had  been  undoubted,  the  law  does  not  tolerate  such  modes 
33 
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of  redress;  and  we  are  at  a  loss  to  understand  how  the  district  judge, 
even  under  his  view,  that  the  sale  was  simulated  by  virtue  of  the  pre- 
sumption of  article  2480  of  the  Civil  Code,  could  have  concluded  that 
that  justified  the  violent  and  tortious  acts  of  the  defendants. 

The  judgment  appealed  from  must  be  reversed.  We  think  that  the 
plaintifCs  have  shown  damages  to  the  amount  claimed,  three  hundred 
dollars,  and  should  be  quieted  in  their  title  and  possession  of  the  prop- 
erty. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
judgment  appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered 
and  decreed  that  the  injunction  sued  out  be  perpetuated,  that  the  plain- 
tifCs recover  of  the  defendants,  Frangois  D.  L^e  and  Fergus  L^,  in 
aolido,  the  sum  of  three  hundred  dollars,  and  be  quieted  in  the  title  and 
possession  of  the  property  in  controversy.  It  is  further  decreed  that 
defendants  pay  costs  of  both  courts. 
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No.  984. 
The  State  vg.  Edwabd  Hughes. 

The  admissions,  confessions,  or  declarations  of  a  person  accused  of  crime,  can  not 
be  received  in  evidence  against  him,  unless  the  witness  who  testifies  to  them,  is 
able  to  state  at  least  the  substance  of  them. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calcasieu. 
Hudspeth,  J. 

Ferreol  Perrodin,  District  Attorney,  for  the  State. 

George  K  Wells  and  F,  A.  GallaugJier,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant  is  appellant  from  a  verdict  of  guilty  and 
sentence  to  hard  labor  for  life  on  a  charge  of  murder.  He  assigns  as 
•error  the  rulings  of  the  court  on  three  points,  two  of  which  only  need  be 
noticed : 

First — Thomas  McMahon,  a  State  witness,  was  asked  by  the  district 
attorney  to  state  a  conversation  he  had  with  the  prisoner  relative  to  the 
homicide  charged.  "The  witness  thereupon  saying  that  he  had  had 
such  conversation  with  the  prisoner,  but  that  he  could  not  remember 
said  conversation,  nor  the  substance  thereof,  the  district  attorney  there- 
upon asked  said  witness  to  state  to  the  jury  what  he  could  remem- 
ber of  what  the  prisoner  had  said  in  said  conversation."  The  prisoner 
objected,  "on  the  ground  that  the  confessions  or  declarations  of  the 
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prisoner  must  be  taken  together,"  and  that  such  oonfessioDB  or  dedara- 
tions  were  inadmissible,  "  unless  it  appears  that  the  witness  can  state  at 
least  the  substance  of  said  conversation."  The  court  overruled  the  ob- 
jection, and  allowed  the  witness  "  to  testify  as  to  such  portions  of  said 
conversations  as  he  could  remember,"  stating  to  the  jury  that  the  pris- 
-oner's  objection  "went  not  so  much  to  the  admissibility  as  to  the  effect  of 
the  testimony." 

Second— The  witness  Landry,  sworn  for  the  State,  "was  asked  whether 
he  had  ever  heard  any  statements  made  by  the  accused,  and,  if  so,  what 
•statements  he  had  heard."  "  The  witness  stated  that  he  had  overheard 
a  remark  made  by  the  accused  from  the  jail  window  in  the  course  of  a 
•con7er8ation  which  he  (accused)  was  carrying  on  with  a  little  boy  outside; 
that  though  he  had  noticed  these  parties  in  conversation  before  he  ar- 
rived at  the  jail,  and  had  left  them  in  conversation,  he  had  only  heard 
the  single  remark  to  which  he  testified,  while  he  was  passing  by  the  jail, 
and  that  he  had  not  heard  either  the  preceding  or  subsequent  portion  of 
the  conversation  of  which  this  remark  formed  part"  The  accused  made 
the  same  objection,  and  the  court  overruled  it  for  the  same  reason. 

We  think  the  court  below  erred  in  both  these  rulings..  An  admission, 
confession,  or  declaration  of  a  party  can  not  be  given  in  evidence  against 
him,  unless  the  witness  testifying  thereto  can  at  least  state  the  substance 
of  all  that  was  said.  See  Greenleaf,  sections  201,  218, 165 ;  3  An.  359;  11 
An.  49,  736;  3  N.  S.  454;  9  R  146;  9  A.  163;  26  An.  622. 

We  are  not  disposed  to  relax  this  salutcu^  rule;  for  although  such  evi- 
dence, when  we  have  satisfactory  guaranteee^  of  its  accuracy,  may 
amount  to  the  strongest  proof,  yet  in  a  majority  of  instances,  owing  to 
infirmities  of  memory,  or  to  inattention,  or  misimderstanding  in  those 
called  to  state  conversations  with  others,  it  is  not  very  trustworthy.  It 
would  be  utterly  unreliable  if'  fragmentary  portions  of  conversations 
were  received,  for  then  a  man  might  be  made  to  say  directly  the  contrary 
of  what  he  did  say. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  set  aside  and  avoided,  and  that  this  cause  be 
remanded  for  a  new  trial  and  to  be  proceeded  with  according  to  law. 
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No.  988. 
Dominique  Lalaitne  vs.  FBAN9018  Savoy,  PBBsmEirr  Pouce  Juby,  bt  jul 

The  police  jury  of  a  parish  is  liable  for  any  actual  damage  caused  to  a  oeiffhborinir 
inhabitant,  by  buildin«r  any  work  of  public  convenience  that  obstructs  an  on- 
navigable  water-course ;  but  the  jury  will  not,  if  the  work  be  of  firreat  conveni- 
ence to  the  inhabitants  of  the  vicinage,  be  compelled  to  remove  It. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St  Lan- 
dry.   Hudspeth,  J. 

John  N,  Ogden  and  A.  Bailey,  for  defendants  and  appellants. 

Joseph  3f.  Moore,  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  In  1870  a  dam  was  buUt  and  became  a  highway  aeroea 
the  mouth  of  Bayou  Toulouse  in  the  vicinity  of  a  small  tract  of  land 
then  belonging  to  Mrs.  Henry  Lastrapes.  Shortly  after  the  completion 
of  the  dam,  Dominique  Lalanne  purchased  from  Mrs.  Lastrapes  the  land 
so  situated,  and— on  the  tenth  of  May,  1876 — filed  this  suit. 

He  alleges  that  the  dam  obstructs  a  natural  drain  which  runs  through 
his  land,  and  he  ^rays  that  defendants,  the  local  representatives  of  the 
parish  of  St.  Landry,  be,  in  their  official  capacity,  condemned  to  pay 
him,  as  damages,  the  sum  of  $2500,  and,  besides,  that  they  be  com- 
manded to  remove  the  aforesaid  dam.  According  to  his  own  declaration,, 
plaintiff  has  remained  for  nearly  six  years,  witnessing  the  gradual  de- 
struction of  his  property. 

The  district  court  allowed  him,  as  damages,  the  full  value  of  his  land, 
and  ordered  the  removal  of  the  dam.  From  that  decree  defendants 
have  appealed. 

Among  the  powers  delegated  to  the  police  juries  in  the  State,  one  of 
the  most  important  is  that  "to  cause  any  water-course  which  is  not 
navigable  to  bo  filled  up  for  the  purpose  of  carrying  the  public  highways 
over  the  same,  providing  no  injury  be  thereby  occasioned  to  the  neigh- 
boring inhabitants."    Kevised  Statutes,  section  2743,  No.  13. 

Bayou  Toulouse  is  not  navigable;  and,  so  far  as  relates  to  its  condition, 
it  is  one  of  those  that  may  be  filled  up.  and  over  which  the  police  jury 
had  the  right  to  carry  the  public  highway. 

In  the  language  of  the  statute,  have  the  neighboring  inhabitants  suf- 
fered from  the  action  of  the  police  jury  ? 

Of  the  proprietors  of  that  section  of  the  parish,  only  one  is  before  the 
court,  and  that  one  acquired  the  land  he  owns  in  that  locality  after  the 
building  of  the  dam.  Ho  was  sworn  as  a  witness  in  his  behalf,  and 
among  other  things  he  said :  "  Before  buying  the  land  I  visited  it  several 
times  during  low  water,  in  the  summer  and  fall.     I  know  the  Toulouse 
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«wamp;  the  bayou  is  the  only  drain  for  that  section.  With  the  exception 
of  fifteen  acres,  the  water  thrown  on  my  land  has  killed  all  my  timber." 

This  is  his  own  acknowledgment ;  he  knew  the  swamp;  he  crossed  the 
dam,  and  by  merely  casting  a  look  on  the  ground  which  extends  from  the 
dam  to  the  swamp  he  could  have  ascertained  that  then,  as  before,  his 
land  was  subject  to  overflow.  Nor  is  this  all.  His  vendor  and  the  in- 
habitants of  that  locality  were  certainly  informed  that,  by  virtue  of  an 
ordinance  of  the  police  jury,  a  levee  would  be  erected  across  the  Tou- 
louse, and,  nevertheless,  they  did  not  oppose  any  objection  to  either  the 
project  or  its  execution. 

Can  the  inhabitants  of  a  State,  a  parish,  a  city,  a  village,  acting  through 
their  delegated  agents,  build  causeways,  bridges,  and  dams,  and  there- 
■after— denying  the  delegated  authority — claim  damages  resulting  to  them 
from  the  acts  of  their  own  agents,  from  acts  acquiesced  in  and  ratified 
by  an  unbroken  silence  of  nearly  six  years?  They  may;  but  on  the 
•ground,  and  none  other,  that  in  a  matter  of  public  necessity  or  public 
<x)nvenience,  a  right  to  them  belonging  has  been  abridged  or  destroyed; 
and  that — on  that  account — ^they  are  entitled  to  a  compensation  propor- 
tioned to  their,  loss. 

Adopting  that  rule  and  applying  it  to  this  case,  what  is  the  extent  of 
the  loss  suffered  by  plaintiff?  Has  he  lost  his  land  ?  He  has  not ;  but 
let  us  suppose  he  had.  What  is  its  value  ?  He  said  twenty-five  dollars, 
a  disinterested  witness  said  twenty-five  cents,  defendant,  from  two 
to  three  dollars  an  acre.  The  only  value  of  that  land  consists  of  its 
timber,  and  the  amount  allowed  to  plaintiff  by  the  lower  court  covers  all 
that  the  land  is  worth,  and,  necessarily,  the  loss  actually  suffered. 

We  refrain  from  expressing  any  opinion  as  to  the  nature  and  extent  of 
servitude  which  may  be  due  from  one  another  by  estates  situated  in  the 
middle  or  on  the  border  of  swamps,  and  on  which,  at  regular  periods, 
the  water  comes  and  flows  from  and  in  every  direction.  We  leave  for 
the  future  the  discussion  of  that  important  question. 

As  to  the  plaintiff,  he  retains  his  land,  on  fifteen  acres  of  which  the 
trees  have  not  been  affected,  and — besides — he  will  receive  the  entire 
value  of  the  land.  He  can  not  ask,  he  can  not  expect,  more;  with  that, 
his  right  of  action  against  the  parish  is  exhausted. 

As  to  the  dam,  it  may  be  an  object  of  general  utility,  and,  as  regards 
Its  removal,  we  differ  in  opinion  with  our  respected  brother  of  the  dis- 
trict court.  If  in  so  doing  we  are  mistaken,  our  error  can  easily  be  cor- 
rected by  the  interested  parties  through  the  action  of  their  police  jury. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided,  and  reversed,  but  so  far  only  as  it 
orders  the  removal  oi*  opening  of  the  .dam  constructed  at  the  mouth  of 
3ayou  Toulouse,  and  that  in  other  respects  said  judgment  is  afitened; 


518  SUPREME  COURT  OP  LOUISIANA, 


Lalanne  vs.  Savoy. 


the  costs  of  the  lower  court  to  be  paid  by  defendants  in  their  oi&dat 
capacity,  the  costs  of  the  appeal  by  plaintift 


DissENTiNa  OpnaoK. 

Egan,  J.  I  concur  in  so  much  of  the  decree  as  reverses  the  judgment 
of  the  lower  court  which  directed  the  demolition  of  the  dam  in  question. 
I  dissent  from  so  much  of  the  decree  of  this  court  as  affirms  the  allow- 
ance of  damages  by  the  court  below  to  the  plaintiff  in  this  case.  The 
right  to  damages,  if  any,  existed  in  favor  of  the  vendor  of  the  plaintifl^ 
the  person  who  owned  the  land  at  the  time  the  dam  was  constructed 
and  the  bayou  stopped.  That  right  is  not  in  my  opinion  one  which  runs 
with  the  land,  like  a  servitude,  in  favor  of  any  future  owner.  If  the 
bayou  constituted  a  servitude  before,  it  ceased  to  do  so  after,  the  con- 
struction of  the  dam  under  authority  of  the  police  jury,  and  no  other 
right  remained  except  to  compensation  to  the  then  owner.  If  the 
plaintifTs  vendor  did  not  lay  claim  to  damages  herself,  then  plaintiff^  to 
whom  she  only  transferred  the  land  with  the  dam  already  built,  and  to 
whom  she  did  not  transfer  her  right  to  compensation  or  damages  grow- 
ing out  of  its  construction,  can  not  recover  them  in  her  stead.  This, 
would  seem  the  more  just  and  reaBonable,  as,  if  there  was  damage  or 
apprehension  of  damage  from  the  stoppage  of  the  bayou  and  construc- 
tion of  the  dam,  the  plalntilT  doubtless  got  the  benefit  of  it  in  his  pur- 
chase at  a  correspondingly  diminished  price. 

Marb,  J.    I  concur  in  this  dissenting  opinion. 


No.  985. 

Z^NOK  Bboussabd  vs  Alo£e  Dupb£,  Administrator. 

Judfirments  of  the  courts  of  the  country  parishes  only  take  effect  from  the  last  day 
of  the  term  of  court  at  which  they  were  rendered,  no  matter  on  what  day  of  the 
term  they  were  signed.  Hence,  prescription  of  such  judfirments  only  b^ins  to 
run  from  the  last  day  of  the  term  in  which  they  were  rendered. 

APPEAL  from  the  Eighth  Judicial  District  Ck>urt,  parish  of  St  Lan- 
dry.   Kenneth  Baillio,  Judge  ad  hoc. 
A.  BaUey,  for  plaintiff  and  appellee. 
Garland  &  Dupr^,  for  defendant 
The  opinion  of  the  court  was  delivered  by 

Makning,  C.  J.    The  plaintiff  sues  to  revive  a  judgment  rendered  in 
rebruary,  1867,  in  the  parish  of  Qt  Landry.    The  judgment  was  signed 
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on  the  twelfth  of  that  month.  The  term  of  court  at  which  it  was  ren- 
dered closed  by  adjournment  on  the  eighteenth  of  same  month. 

Citation  in  this  suit  for  revival  was  made  on  the  fifteenth  of  Feb- 
ruary, 1877.    The  prescription  of  ten  years  is  pleaded. 

Judgm^its  rendered  in  the  courts  of  the  country  parishes  have  eiTect 
only  from  the  last  day  of  the  term,  whatever  may  be  the  day  on  which 
they  shall  have  been  signed.    Code  of  Practice,  art  555. 

The  prescription  of  ten  years  will  nbt  apply  to  this  suit  for  revival, 
unless  the  time  be  reckoned  from  the  day  when  the  judgment  was 
signed.  The  defendant  urges  that  the  day  when  it  was  signed  is  the  day 
of  its  rendition,  but  that  is  obviously  inaccurate,  because  a  judgment  is 
rendered  always  before  it  is  signed,  and  in  some  of  the  country  parishes 
the  excellent  practice  prevailed  and  now  prevails  of  signing  all  judg- 
ments rendered  during  the  term  on  the  last  day  thereof,  and  not  before. 

The  judgment  of  1867  had  effect  only  on  and  from  the  eighteenth  of 
February  of  that  year.  It  could  not  have  been  used  as  a  judgment 
until  that  time,  and  that  must  be  the  day  when  it  commenced  its  exist- 
ence, so  to  speak,  as  a  judgment  The  legal  duration  of  its  life  was  ten 
years  from  its  birth.  To  prolong  that  life,  a  citation  for  revival  must 
be  served  before  the  expiration  of  the  period  limited  for  its  continuance, 
and  that  was  done  in  this  case. 

The  term  **  rendition,"  employed  in  the  statute  of  1853,  would  be  more 
naturally  interpreted  to  mean  the  act  of  rendering  a  judgment  than  the 
act  of  signing  it  But  the  general  provision  that  all  judgments  rendered 
in  the  courts  of  this  State,  other  than  those  of  the  First  Judicial  District, 
take  effect  only  from  the  last  day  of  the  term  of  the  court  at  which 
they  are  rendered  fixes  the  time  when  the  judgment  is  complete,  and 
indicates  the  starting-point  where  prescription  begins  to  run  against 
them. 

The  judgment  of  the  lower  court  was  in  a(;cordance  with  these  views, 
and  it  is  therefore  affirmed. 
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Succession  of  Carmeute  Planchet.    Opposition  op  V.  Veazky. 

Oppositions  to  the  account  of  an  administrator,  and  the  homologation  of  the  k- 

ooant,  are  parts  of  one  suit,  and  should  be  passed  on  in  one  decree,  and  Dot  in 

separate  decrees. 
No  defect  in  a  premature  appeal  taken  from  an  interlocutory  decree  in  a  ease,  can 

prejudice  the  appeal  subsequently  taken  from  the  final  jud^rment  in  the  case. 
It  is  improper  to  appeal  from  a  jud^rment  by  motion  in  open  court,  except  darinR 

the  term  of  the  court  at  which  the  judf^ment  was  rendered ;  but  if  the  appeal  is 

thus  taken  at  a  subsequent  term,  and  the  appellee  appear  and  file  an  answer,  the 

defect  will  be  cured,  and  the  appeal  maintained. 
Property  purchased  during  marriafire.  whether  In  the  name  of  the  husband,  or  the 

wife,  becomes  community  prop^^rty. 
ThQ  survivinfl:  husband  is  absolute  owner  of  one  half  the  oommunity  property,  and 

life-time  usufructuary  of  the  other  half,  which  latter  half  the  heirs  oi  the 

deceased  wife  can  not  set  up  any  claim  to  during  his  life. 

F,  B.  King,  for  opponent  and  appellant 

B.  P,0* Bryan  and  Mouion  &  Debaillon,  for  administrator. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Carmelite  Blanchet,  wife  of  Yalcourt  Yeas&ey,  to  whom  she 
was  married  without  nuptial  contract,  died,  intestate,  at  the  matrimonial 
domicile,  in  Yermilion  parish,  in  February,  1864,  without  aacendants  or 
descendants,  her  legal  heirs  being  her  brothers  and  sisters  and  the 
descendants  of  deceased  brothers  and  sisters,  her  husband  surviving. 
One  of  the  heirs  administered;  and  he  caused  all  the  movables  and  im- 
movables which  were  in  the  possession  of  the  spouses  at  the  time  of  the 
death  of  the  wife,  to  be  inventoried,  and  all  the  movables  to  be  sold  as 
belonging  to  her  succession. 

In  1874  Valcourt  Veazey  obtained  an  order  from  the  parish  court  re- 
quiring the  administrator  to  account.  On  the  sixteenth  of  October,  1874, 
he  filed  a  "  tableau  of  debts  and  charges  and  of  provisional  settlement 
in  the  succession  of  Carmelite  Blanchet,"  and  ho  prayed  that  the  heirs 
be  cited,  and  that  the  tableau  be  homologated  after  due  publication. 

Yeazey  opposed  this  tableau,  alleging  that  the  charges  were  excessive, 
and  that  he  was  entitled,  after  the  payment  of  the  debts,  to  one  half  the 
community  as  owner,  and  to  the  usufruct  for  life  of  the  other  half. 

The  opposition  was  maintained  in  part,  and  the  court  decreed  that  all 
the  movables  inventoried  and  sold  in  the  succession,  except  certain  ob- 
jects which  were  proven  to  have  belonged  to  the  wife  at  the  time  of  the 
marriage,  and  a  tract  of  one  hundred  and  sixty  acres  of  land  purchased 
during  the  marriage,  belonged  to  the  community;  that  certain  amend- 
ments and  corrections  of  the  tableau  should  be  made,  and  that  all  the 
expenses  and  changes  of  the  administration  should  be  borne  by  the  com- 
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muDity.    The  court  further  decreed  that,  "  as  thus  amended,  the  tableau 
be  then  homologated." 

From  this  judgment,  which  was  rendered  on  the  third  of  May,  1876, 
the  opponent  and  the  administrator  appealed,  but  the  appeal  was  not 
prosecuted  beyond  the  motion  made  in  open  court 

At  the  next  term,  in  June,  1875,  the  court  rendered  a  final  judgment 
homologating  the  tableau  as  corrected  and  amended  by  the  judgment  of 
the  third  of  May.  Thereupon  the  opponent,  by  motion  in  open  court, 
appealed  from  this  judgment,  and  gave  the  requisite  bond;  and  he  i^o, 
by  motion,  appealed  from  the  judgment  of  the  third  of  May,  and  gave 
bond,  both  appeals  being  made  returnable  to  the  ensuing  June  term  of 
this  court. 

The  administrator,  appellee,  moves  to  dismiss  the  appeal,  on  the  ground 
that  the  judgment  was  rendered  and -signed  at  the  May  term,  and  the 
appeal  could  not  be  taken  by  motion  at  the  June  term.  Beferring 
to  his  motion,  which  is  applicable  only  to  the  judgment  of  the  third  of 
May,  and  in  the  event  that  it  be  maintained,  he  pleads  that  judgment  as 
res  adjudicata^  and  this  is  followed  by  an  answer  to  the  appeal  praying 
an  amendment  of  the  judgment  in  several  important  particulars. 

The  prx>ceeding8  in  this  case  are  irregular  and  improper,  and  we  think 
it  not  amiss  to  call  the  attention  of  the  parish  judges  to  what  we  con- 
sider the  correct  practice  in  such  cases. 

When  the  representative  of  a  succession  files  an  account  he  is  plaintiil 
The  burden  is  on  him  to  prove  and  establish  the  correctness  of  the  ac- 
count, and  it  can  not  be  homologated  without  such  proof.  If  no  opposi- 
tion is  made,  the  proof  is  introduced,  and  the  whole  proceeding  is  ex 
parte,  just  as  in  ordinary- cases  where  judgment  by  default  has  been 
taken,  and  is  to  be  confirmed.  Where  opposition  is  made,  whether  by 
one  person  or  by  several  persons  separately,  or  by  a  number  of  persons 
who  unite,  all  the  oppositions  constitiite  do  mlmy  answers  or  pleas  to  the 
same  suit  and  demand,  and  they  must  all  be  tried  as  one  case,  and  one 
judgment  must  be  rendered.  That  judgment  will  pass  upon  and  dispose 
of  all  the  oppositions  and  the  account;  it  will  correct  and  amend  the  ac- 
count so  far  as  the  oppositions  are  maintained,  and,  as  thus  corrected 
and  amended,  will  approve  and  homologate  it.  Or,  if  the  oppositions  are 
not  maintained  in  whole  or  in  part,  the  account  will  be  homologated  so 
far  as  the  several  items  are  proven  and  established  to  the  satisfaction  of 
the  court. 

It  was  improper  for  the  court  in  this  case — it  will  be  irregular  and  im- 
proper in  any  similar  case — to  take  up  and  try  the  opposition  as  a  sepa- 
rate case,  pronounce  a  judgment  disposing  of  the  opposition,  and,  at  a 
sabaequent  term,  or  at  the  same  term,  to  render  another  judgment 
homologathig  the  account. 
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The  motion  to  dismiss  can  not  prevail.  The  judge  of  the  parish  oomt 
treated  the  judgment  of  third  of  May  as  interlocutory,  and  the  final 
judgment  homologating  the  account  was  based  upon  that  judgment, 
which,  in  fact,  disposed  of  the  whole  case.  The  appeal  from  the  judg- 
ment of  homologation  brought  up  the  entire  case,  and  the  other  appeal 
was  not  necessary,  nor  can  it  in  any  manner  prejudice  the  rights  of  op- 
ponent. The  first  appeal  in  May  was  premature,  and  it  was  evidently 
taken  merely  as  a  precautionary  measure/  The  appeal  from  the  judg> 
ment  of  homologation  was  in  all  respects  regular,  and  the  only  irregu- 
larity in  the  appeal  at  the  June  term  from  the  judgment  of  the  third  of 
May  IS  that  it  was  taken  by  motion  instead  of  by  petition  and  dtatioiL 
The  whole  object  of  citation  is  to  bring  the  appellee  into  court;  and  if  he 
appears  for  any  other  purpose  than  merely  to  move  to  dismiss  the  ap- 
peal, that  object  is  fully  accomplished.  The  answer  to  the  appeal  cares 
the  want  of  citation,  and  the  cause  must  be  heard  and  determined  on  the 
merits. 

And  here  we  take  occasion  to  say  that  the  motion  to  dismiss  ought, 
regularly,  to  be  determined  before  an  answer  to  the  appeal  is  filed. 
The  limited  duration  of  the  terms  of  this  court  in  the  country  districts 
makes  it  necessary  to  hear  the  whole  case  on  the  motion  and  the  merits 
at  the  same  time.  In  order,  therefore,  to  guard  against  the  waiver  which 
logically  and  legally  results  from  the  filing  of  an  answer,  the  proper  prac- 
tice is  to  reserve,  at  the  beginning  of  the  answer,  the  benefit  of  the  mo- 
tion, and  to  set  out  in  the  answer  that  it  is  to  be  used  only  in  the  event 
of  the  overruling  of  the  motion. 

The  administrator  reserved  a  bill  of  exceptions  to  the  ruling  of  the 
parish  judge  admitting  in  evidence  a  notarial  act  of  the  twenty-seventh 
of  December,  1853,  by  which  Telesphor  Landry  sold  and  conveyed  to 
Yalcourt  Yeazey  one  hundred  and  sixty  acres  of  land  which,  by  act  of 
eleventh  July,  1853,  he  had  sold  and  conveyed  to  Carmelite  Blanchet  She 
joined  in  this  act  of  the  twenty-seventh  of  December,  in  which  it  is  de- 
clared that  the  sale  and  conveyance  to  her  of  the  eleventh  of  July  were 
null  and  void.  The  act  was  clearly  admissible.  It  was  the  best  evidence 
that  the  conveyance  had  been  made  to  the  husband;  but  it  in  no  manner 
created  any  new  right  in  him,  nor  did  it  divest  any  right  of  the  wife. 
The  sale  in  July,  during  the  marriage,  did  not  make  the  land  the  sepa- 
rate property  of  the  wife,  and  the  sale  of  the  twenty-seventh  of  Decem- 
ber did  not  make  it  the  separate  property  of  the  husband.  Whether  the 
title  stands  on  the  conveyance  to  the  wife  of  the  eleventh  of  July,  which 
she  afterward  declared  to  be  null  and  v61d,  or  on  the  conveyance  to  the 
husband  of  the  twenty-seventh. of  December,  the  property  belonged  to 
the  community,  and  the  community  was  the  debtor  of  the  wife  for  so 
much  of  her  separate  means.3s  was  used  in  paying  the  price. 
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The  inventory  shows  slaves  valaed  at  ^100,  lands  valued  at  $4600,  a 
note  for  8300,  silver  and  gold  coin  $418  30,  Confederate  money,  available 
beoause  used  in  paying  Confederate  tax  of  equal  amount,  $112,  and 
movable  effects  which  were  sold  for  $7056  67.  The  slaves,  of  course, 
were  of  no  valuo,  and  the  lands  have  not  been  sold.  The  proof  is  dear 
that  three  hundred  acres  of  the  land  and  the  slaves  belonged  to  the 
wife  at  the  time  of  the  marriage,  and  that  one  hundred  and  sixty  acres  of 
the  land  belonged  to  the  community.  Part  of  the  movables  sold  belonged 
to  the  community,  and  part  to  the  wife  alone. 

It  was  proven  that  the  means  of  the  wife  to  the  extent  of  five  hundred 
dollars  were  used  in  paying  for  the  one  hundred  and  sixty  acres  of  land 
belonging  to  the  community;  and  that  the  wife  sold  a  tract  of  land  in 
December,  1858,  to  On^me  Trahan  for  twelve  hundred  dollars,  cash, 
which  she  gave  to  her  husband  to  keep  for  her.  It  does  not  appear  what 
became  of  this  money ;  but  there  is  nothing  tending  to  show  that  the 
husband  used  it,  either  for  his  own  purposes  or  for  the  benefit  of  the 
community.  Both  husband  and  wife  were  industrious  and  economical, 
and  he  acquired  no  property,  nor  does  any  thing  indicate  any  expenses 
of  living  beyond  the  income  from  her  loom,  the  daily  sales  of  vegetables 
from  the  garden,  the  crops  of  cotton  and  com  made  by  the  labor  of  the 
slaves  and  of  the  husband,  and  occasional  sales  of  cattle.  We  agree 
with  the  parish' judge  that  the  proof  doeer  notsuifice  to  charge  thecom- 
monity  with  this  sum. 

In  June,  1865,  the  administrator  filed  what  he  called  a  tableau,  which 
was,in  fact,  merdy  a  statement  of  debts  and  charges,  without  any  r^er- 
«ioe  to  the  assets.  The  items  foot  up  $1440  22 ;  or,  filling  a  blank  with 
amount  of  Guegnon's  bill  for  printing,  $270  40,  the  amount  would  be 
$1710  62.  None  of  these  items  are  debts  of  the  community,  except  the 
physician's  biU,  eighty  dollars,  druggist's  account,  twenty-eight  dollars, 
and  Confederate  tax,  $112. 

The  account  or  tableau  filed  in  October,  1874,  begins  with  debts  as  per 
former  tableau,  $1710  63 ;  and  subsequent  charges,  including  $800  re- 
tained by  the  administrator  for  future  charges,  foot  up  $3931  72,  though 
wh^i  the  deductions  are  made,  preparatory  to  a  distribution,  this  amount 
is  set  down  at  $8971  72,  and  the  balance  for  distribution  is  only  $2438  36. 

Of  an  the  items  chaiged  in  this  account,  we  find  none  which  bear  upon 
the  property  of  the  community,  except  such  portion  of  the  taxes  paid  as 
were  levied  on  the  one  hundred  and  sixty  acres  of  land  belonging  to  the 
commimity.  The  property  taxed  was  four  hundred  and  sixty  acres  of 
laad^andiiie^ctotire'ambunt  charged  is  $313  10,'which  gives  for  the  one 
hundred  and  sixty  acres,  $108  90; 

The  judge  of  the -parish  court  found  that  of  the  movables  sold  by  the 
administrator,  objects-^which  brought  $2498  28  had  been  identified  and 
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proven  to  have  belonged  to  Carmelite  Blanchet  at  the  time  of  the  mar- 
riage ;  and  he  decided  that  this  amount  should  be  deducted  from  the 
$7056  67,  and  that  the  remainder  belonged  to  the  community.  We  agree 
with  him  in  this,  and  shall  affirm  the  judgment  to  that  effect 

He  also  decided  that  the  community  was  to  be  changed  with  five  hun- 
dred dollars,  paid  on  account  of  the  price  of  the  one  hundred  and  sixty 
acres  of  land,  and  we  find  this  correct,  and  shall  affirm  the  judgment  to 
that  effect 

He  also  decided  that  the  one  himdred  and  sixty  acres  of  land,  the 
money  on  hand,  and  the  note  lor  three  hundred  dollars  belonged  to  the 
community ;  and  that  the  community  was  not  chai^eable  with  the 
twelve  hundred  dollars,  price  of  land  sold  to  Trahan  by  the  wife  in  De- 
cember, 1853  ;  and  we  find  the  judgment  correct,  and  shall  affirm  it  to 
this  extent,  also. 

The  parish  judge  also  rejected  certahi  items  in  the  account,  and  de- 
cided that  the  whole  amount  allowed  was  a  proper  charge  against  the 
community.  In  this  we  think  he  erred;  and,  as  we  are  compelled  to  re- 
mand the  case,  we  shall  reverse  his  judgment,  except  so  far  as  indicated 
above. 

We  have  earnestly  desired  to  render  a  final  decision  in  this  case,  and 
to  dose  this  prolonged  litigation,  but  it  is  not  possible  for  us  to  do  jus- 
tice to  the  parties  with  the  proofs  in  the  record. 

By  law,  at  the  death  of  the  wife,  the  husband  became  absolute  o?mer 
of  one  half  the  effects  and  property  of  the  community,  and  usufructuary 
for  life  of  the  remainder.  The  community  owed  no  debts,  except  for  the 
medical  and  drug  bills  $108,  Onfederate  tax  9112,  and  $500  due  the  sac- 
cession  of  the  wife.  There  was  a  sufficiency  of  Confederate  money  in 
the  house  to  pay  this  tax,  and  it  was  used  for  that  purx>ose;  and  the 
9418  30  in  gold  and  silver  coin  would  have  paid  the  medical  and  drug 
bills,  and  have  left  ample  means  jbo  defray  the^  funeral  expenses. 

So  far  as  the  community  property  was  concerned,  the  husband  was  in 
possession  of  right,  as  head  of  the  community,  and  the  heirs  were  not 
entitled  to  any  part  of  it,  except  the  one  half  of  the  residuum  after  pay- 
ing the  small  amount  of  community  debts;  and  this  half  they  could  not 
have  claimed  during  the  life  of  the  husband,  the  legal  usufructuary. 

We  find  the  charges  in  the  accounts  ffied  by  the  administrator  moet 
extraordinary.  The  succession  owed  nothing  but  for  funeral  expeneeB, 
and  the  property  was  sold  on  a  credit  of  one,  two,  and  three  years.  Dis- 
secting the  accounts,  we  find  charged  in  them  for  attorney's  lees  $818  75, 
for  commissions  for  collecting  $154  58,  printing  bills  $270  40,  clerk's  tees 
$219  90,  recorder's  $132  50,  administrator's  commissions  $272  94,  ke^ 
ers  of  the  property  and  guardian  of  the  seals  $374,.  making  $2273  07  of 
charges,  without  the  slightest  necessity  or  justification.    We  can  not 
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allow  Buch  wrongs  to  pass,  with  the  apparent  approbation  of  silence; 
and  we  are  somewhat  surprised  to  find  that  the  opponent  was  allowed  - 
1320  as  keeper  of  the  seals  for  one  hundred  and  sixty  days. 

It  was  the  right,  and  it  was  the  duty  of  the  husband  to  have  paid  the 
debts  of  the  community,  to  have  had  an  inventory  taken,  and  to  have 
letained  the  entire  community  property  in  his  possession  as  owner  of 
one  half,  as  usufructuary  of  the  other  half,  securing  to  the  heirs  of  his 
wife  their  half  at  the  expiration  of  the  usufruct,  in  the  manner  pointed 
oat  in  the  Code. 

This  is  no  longer  possible,  except  with  respect  to  the  one  hundred  and 
sixty  acres  of  land,  purchased  of  Telesphor  Ijandry,  on  the  twenty- 
seventh  of  December,  1853,  which  the  opponent  is  entitled  to  take  and 
held  and  use,  one  half  as  owner,  the  other  half  as  usufructuary. 

With  respect  to  the  movables,  all  that  can  be  done  is  to  ascertain  what 
should  be  reasonably  deducted  for  the  expense  of  selling  them,  and  to 
chaiige  against  the  community  the  community's  share  of  these  expen- 
ses, and  to  have  the  remainder  paid  over  to  the  opponent,  one  half  as 
owner,  the  other  half  as  usufructuary;  and  for  this  latter  half  he  will 
give  security  as  required  by  the  Code;  or,  failing  to  do  this,  the  money 
must  be  put  out,  either  with  the  consent  of  the  heirs  or  by  the  authority 
of  the  judge  of  the  parish  court,  at  interest,  and  secured;  the  interest  to 
be  paid  annually  to  the  usufructuary,  and  the  capital  to  be  paid  to  the 
heirs  or  their  legal  representatives  at  the  expiration  of  the  usufruct. 

The  administrator  must  be  required  to  make  a  new  account,  in  which 
he  will  deduct  from  the  sales,  say  the  $7056  67,  the  $2498  28,  which  be- 
longs to  the  succession  of  the  wife.  To  the  balance  he  will  add  the  $300 
note  of  Frank,  and  the  $418  30  in  coin.  This  sum  will  represent  the 
gross  amount  of  movables  belonging  to  the  community.  From  this 
sum  he  will  be  allowed  to  deduct  such  part  of  the  expense  of  selling  the 
movables  as  should  be  borne  by  the  community;  that  is,  where  the  whole 
expense  of  selling  these  effects  is  ascertained,  it  will  be  apportioned  be- 
tween the  community  owning  $4558  39,  and  the  succession  of  the  wife 
owning  $2498  28  of  these  effects.  There  will  also  be  deducted  the  $500 
paid  out  of  the  wife's  means  for  the  one  hundred  and  sixty  acres  of  land, 
1108  for  medical  and  drug  bills,  and  $108  90  for  taxes  chargeable  to  the 
community  property.  The  $112  Confederate  money,  and  $112  Confede- 
rate tax,  will  be  omitted,  because  the  one  extinguishes  the  other.  When 
the  amount  is  thus  ascertained,  the  one  half  will  be  paid  to  Yalcourt 
Veazey  as  owner,  and  the  other  half  be  delivered  to  him  as  usufructuary 
in  the  manner  already  stated. 

The  succession  of  Carmelite  Blanchet  will  consist  of  the  three  hun- 
dred acres  of  land .  owned  by  her  at  the  date  of  the  marriage,  the 
12498  28,  her  share  of  the  movables  sold,  and  the  $500  due  to  her  by 


526  SUPEEME  OOUBT  OP  LOUISIANA, 


Suocession  of  Carmelite  Planchet. 


the  community,  as  just  stated.  Her  half  of  the  community  will  also  be 
part  of  her  succession,  but  it  can  not  be  administered  or  taken  poeeeB- 
sion  of  by  the  heirs  until  the  termination  of  the  usufruct  of  Yaloourt 
Veazey. 

The  administrator  will  account  to  the  heirs  for  the  effects  of  the  suc- 
cession, and  the  costs  of  administration,  except  the  part  of  the  expensee 
of  selling,  to  be  borne  by  the  community,  as  above  stated,  will  be 
chargeable  to  the  succession  alone. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  so  much  of  the 
judgment  appealed  from  as  fixes  the  interest  of  the  succession  in  the 
movables  sold  at  $2498  28,  and  recognizes  the  right  of  the  community  to 
the  remainder,  so  much  of  said  judgment  as  awards  to  the  commomty 
the  other  personal  and  movable  property,  and  the  one  hundred  and  sixty 
acres  of  land  purchased  during  the  marriage,  and  so  much  of  said  jadg* 
ment  as  charges  the  community  with  the  $500  paid  for  the  one  hundred 
and  sixty  acres  of  land,  and  so  much  of  said  judgment  as  declared  the 
community  not  liable  for  the  $1200,  price  of  land  sold  by  Carmelite  Blan- 
chet  to  On^me  Trahan,  be  and  the  same  is  hereby  affirmed;  that  the 
said  judgment  be  in  all  other  respects  avoided  and  reversed;  that  the 
cause  be  remanded  for  further  proceedings  as  herein  directed,  and  ac- 
cording to  law;  and  that  the  costs  of  the  court  below  and  of  this  appeal 
be  borne  by  the  succession  of  Carmelite  Blanchet. 
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jU    J28|  Elizabeth  Gibbs  et  al.  vs.  Joseph  A.  Lum  &  Co. 

129    n 

A  minor  can  not  sue  his  tutor  for  what  may  be  due  him  by  the  latter,  nor  sue  to 
subject  to  his  claims  his  tutor's  property,  during;  the  existence  of  the  tutorship. 

An  heir  who  has  attained  majority  can  not  subject  any  part  of  his  tutor's  property 
to  the  leeal  mort^raffe  he  may  have  on  it,  until  he  has  first  obtained  a  jud«rment 
of  liquidation  and  settlement  of  his  claims  against  the  tutor. 

The  probate,  and  not  the  district  court  of  the  parish,  has  jurisdiction  of  suits  by 
heirs  asrainst  their  tutors  for  settlement  of  tutorship  affairs. 

APPEAL  from  the  Eighth  Judicial  IMstrict  Court,  parish  of  St  Lan- 
dry.   Morgan.  J. 
Martel  &  Hudspeth,  for  plaintifGs  and  appellees. 
Lerns  dt  Brother,  for  defendants. 

On  Motion  to  dismiss. 

The  opinion  of  the  court  was  delivered  by 

MoBOAN,  J.    An  appeal  was  granted  in  this  case  on  motion  of  defend- 
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ants,  upon  their  furnishing  "bond  in  the  sum  of  one  hundred  and  fifty 
doIbuB  if  for  a  devolutive  appeal,  and  aooording  to  law  if  suspensive." 

Motion  is  made  to  dismiss  the  appeal  on  the  ground  that  the  bond 
f onusbed  is  not  such  a  bond  as  the  law  requires. 

The  bond  is  as  follows: 

"  Know  all  men  by  these  presents  that  we, ,  as  principal,  and 

Thomas  H.  Lewis,  as  security,  are  held  and  firmly  bound  unto , 

clerk  of  the  district  court  in  and  for  the  parish  of  St.  Landry,  his  heirs, 

executors,  administrators  or  successors,  in  the  sum  of dollars, 

for  the  payment  whereof  we  bind  ourselves,  our  heirs,  executors,  and 
administrators  firmly  by  these  presents. 

"Dated  on  the  twentieth  day  of  February,  1875." 

"Whereas,  the  above-bounden  appeal  from  a  certain  final 

judgment  rendered  against  them  in  the  district  court  in  and  for  the  par- 
iah of  St  Landry,  in  favor  of ,  in  suit  No.  12,262  of  the  docket  of 

said  court,  entitled  '  Elizabeth  Gibbs,  in  her  own  right,  et  al.  vs.  J.  A. 
Lum  &  Ck).,'  now,  therefore,  the  condition  of  the  above  obligation  is 

such  that  if  the  said shall  prosecute  this appeal  and  shall 

satisfy  whatever  Judgment  may  be  rendered  against ,  or  if  the 

same  shall  be  satisfied  by  the  proceeds  of  the  sale  of estate,  real 

or  personal;  if be  cast  in  the  appeal,  then  in  that  case  the  above 

obligation  to  be  null  and  void,  otherwise  the  said  security  shall  be  liable 
in place. 

"  Clerk's  oflftce,  parish  of  St  Landiy. 
"(Signed)  THOMAS  H.  LEWIS, 

"Attorney  in  fact  for  J.  A.  Lum  &  Co. 
"(Signed)  THOMAS  H.  LEWIS,  Security." 

The  judgment  was  signed  on  the  twentieth  of  February,  and  the  bond 
was  given  on  the  same  day.  It  must  be  considered  with  reference  to 
the  order  of  appeal,  and  must  be  taken  as  a  bond  for  a  suspensive  ap- 
peal 

The  motion  to  dismiss  is  therefore  denied. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

MoBOAK,  J.  Joseph  Gibbs,  Sr.,  owed  Robert  Henderson  fifteen  hundred 
dollars.  To  secure  this  indebtedness,  Gibbs,  on  the  twelfth  of  February, 
1857,  mortgaged  a  certain  piece  of  property  situated  in  the  town  of  Ope- 
lousas.  Robert  Henderson  died.  His  estate  was  inherited  by  his  father, 
William  Henderson.  Forming  part  of  his  inheritance  was  the  above- 
named  indebtedness. 
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William  Henderson  died.  He  left  to  the  minor  children  of  Joseph 
Gibbs  and  to  his  wife,  Bridget  M.  Carroll,  the  debt  due  by  Joseph  Gibbs. 
He  appointed  Joseph  Gibbs  his  executor. 

Mrs.  Gibbs  died  on  the  twenty-second  of  February,  1864,  leaving  two 
minor  children.  She  was  in  community  with  her  husband.  Her  estate 
consisted  in  her  interest  in  the  community  which  existed  between  her 
husband  and  herself.  The  community  owed  no  debts.  On  the  sec- 
ond of  February,  1866,  Joseph  Gibbs  was  appointed  natural  tutor  to 
his  minor  children.  As  natural  tutor  he  retained  in  his  possession  the 
property  which  composed  the  community  which  existed  between  himself 
and  his  wife  and  administered  the  same. 

An  abstract  of  the  inventory  of  his  wife's  property  was  recorded  in 
the  mortgage  record  of  the  parish  of  St.  Landry,  the  parish  of  domicile, 
prior  to  the  first  of  January,  1870,  to  wit:  on  the  ninth  of  September,  1869. 

William  Gibbs  died  without  issue  prior  to  the  death  of  his  mother. 
Consequently,  his  estate  went  one  half  to  his  father  and  mother  and  one 
half  to  his  brothers  and  sister. 

The  mortgage  executed  by  Joseph  Gibbs  in  favor  of  Robert  Hender- 
son on  the  twelfth  of  February,  1857,  has  never  been  reinscribed. 

On  the  twelfth  of  June,  1857,  Joseph  Gibbs  executed  a  note  for  one 
thousand  dollars,  payable  twelve  months  after  date,  to  J.  A.  Lum  &  Co. 
On  August,  1, 1857,  Gibbs,  to  secure  payment  of  this  note,  mortgaged  all 
his  property,  including  that  upon  which  the  Henderson  moi-tgage  bore. 
In  addition  to  the  note  for  one  thousand  dollars,  Lum  &  Co.  held  his 
note  for  $172  35,  dated  June  1, 1858,  payable  on  demand.  This  note  was 
not  secured  by  mortgage. 

On  the  nineteenth  of  January,  1866,  Lum  &  Co.  instituted  suit  on  these 
notes,  and  prayed  for  a  foreclosure  of  the  mortgage.  Gibbs  confessed 
judgment.    The  judgment  was  recorded  on  the  first  of  March,  1867. 

On  the  twenty-ninth  of  July,  1872,  execution  issued.  Under  the  exe- 
cution the  sheriflf  seized  and  offered  for  sale  the  property  which  had 
been  mortgaged  to  Henderson.  He  also  seized  and  offered  for  sale  the 
property  which  belonged  to  the  community  which  had  existed  between 
Jos.  Gibbs  and  his  wife. 

Elizabeth  Gibbs,  in  her  own  right,  she  being  now  a  major,  and  Jos. 
Gibbs,  tutor  to  Joseph  Gibbs,  Jr.,  filed  a  third  opposition,  in  which 
they  claim  the  proceeds  of  the  property  then  about  to  be  sold,  to  the 
amount  of  $3625,  with  interest  on  ?1500  from  July  12. 1856,  at  eight  per 
cent  per  annum,  and  with  interest  at  five  per  cent  per  annum  on  $2125 
from  the  twenty-second  of  February,  1864,  as  belonging  to  them. 

Their  opposition  is  based  upon  the  facts  above  set  forth. 

At  the  first  offering  the  property  was  not  sold.  At  the  second  adjudi- 
cation it  was  sold  on  a  twelve-months  bond  for  $2350. 
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Lum  &  Co.,  the  defendants  herein,  pleaded— 

First— That  plaintiffe  have  no  claim  on  the  property  seized.  They 
admit  that  they  once  had  a  conventional  mortgage  on  a  part  of  it  (that 
portion  which  was  mortgaged  to  Henderson),  but  they  say  that  this 
mortgage  was  not  reinscribed  until  the  first  of  March,  1867,  and  that  it 
is  therefore  prescribed. 

Second — ^That  the  property  of  Mrs.  Gibbs  was  in  the  possession  of 
Joseph  Gibbs  at  the  time  it  was  seized,  and  that  the  recording  of  the 
abstract  of  the  inventory  of  the  estate  left  by  Mrs.  Gibbs  conferred  no 
rights  upon  Gibbs's  property. 

•  After  answering,  Lum  &  Co.  excepted  to  the  petition,  because  "Joseph 
Gibbs,  tutor,  has  never  rendered  an  account  of  the  tutorship,  and  that 
until  his  account  was  rendered  the  mortgage  claim  of  plaintifDs,  if  any, 
could  not  be  ascertained."  This  exception  was  cumulated  and  tried 
with  the  merits.  • 

Then  Elizabeth  Gibbs  amended  her  petition,  pleading  that  Lum  & 
Co.'s  claim  was  prescribed  at  the  time  they  instituted  suit,  but  that 
Oibbs,  with  intent  to  defraud  her  and  her  co-heir,  in  collusion  with  Lum 
&  Co.,  confessed  judgment;  that  at  the  time  the  judgment  was  confessed 
she  was  a  minor;  and  that  her  interests  could  not  be  prejudiced  by  the 
illegal  act  of  her  tutor. 

R.  H.  Littell,  pnder-tutor  to  the  minor,  Joseph  Gibbs,  intervened  and 
set  up  the  same  plea. 

To  both  these  last  appearances  Lum  &  Co.  excepted  upon  the  grounds: 

Firat — That  their  judgment  could  not  be  attacked  collaterally;  and 

Second — That  plaintiff  and  intervener,  claiming  proceeds  of  a  sale  in 
execution  of  the  defendants'  judgment,  are  precluded  from  contesting 
the  regularity  and  validity  of  the  sale  in  any  way  whatever. 

The  exception  was  overruled,  and  both  amendment  and  intervention 
allowed. 

There  was  judgment  sustaining  the  plaintifiGs'  opposition  in  so  far  as 
related  to  their  claim  for  fifteen  hundred  dollars  on  the  Henderson 
mortgage,  less  one  fourth  of  the  share  of  the  deceased  minor. 

There  was  error  in  the  ruling  of  the  judge  on  the  exceptions  to  the 
amendment  and  the  intervention.  A  judgment  can  not  be  attacked  col- 
laterally. Neither  can  a  party  claim  the  proceeds  of  a  sale  resulting 
from  a  judgment  and  at  the  same  time  say  the  judgment  is  a  nullity. 
We  are  thus  spared  the  necessity  of  inquiring  as  to  the  verity  of  the 
charges  made  by  the  children  that  their  father  has  conspired  and  col- 
luded with  a  stranger  to  defraud  them  of  their  rights.  The  debt  due 
by  Joseph  Gibbs  to  Bobert  Henderson,  contracted  during  his  marriage^ 
was  a  community  debt;  so  was  the  debt  due  by  Gibbs  to  Lum  &  Co. 

The  donation  of  the  Henderson  debt  to  Gibbs's  children  placed  their 
34 
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father  and  mother  in  the  same  position  toward  them  that  they  were  in 
toward  Henderson.  In  other  words,  it  was  the  debt  to  Henderson  due 
to  Gibbs's  children.  In  this  view  it  must  be  regarded  in  the  same  light 
that  it  would  have  been  if  the  donation  had  been  made  of  a  debt  due  by 
a  third  person,  secured  by  mortgage;  and  the  same  rule  would  apply 
with  regard  to  the  prescription  of  the  mortgage.  Understand  that  we 
are  treating  of  a  conventional  mortgage,  not  debt  The  debt  may  exist, 
and  the  mortgage  be  perempted.  There  is  no  difference  between  a  con- 
ventional mortgage  in  favor  of  a  minor  and  a  conventional  mortgage  in 
favor  of  a  major.  Both  are  governed  by  the  same  rules,  and  both  are 
prescribed  by  the  same  law.  A  mortgage,  not  reinscribed,  held  by  a 
major,  is  prescribed  in  t«n  years.  It  is  prescribed  against  a  minor  in  the 
same  time. 

The  mortgage  granted  to  Henderson,  through  whom  the  plaintifb 
claim,  was  recorded  on  the  tenth  of  January,  1857.  It  has  never  been 
reinscribed.  This  suit  was  instituted  in  September,  1872.  At  that  time, 
under  the  conclusion  expressed  above,  the  moitgage  was  perempted. 

Lum's  mortgage  was  recorded  in  August,  1857.  Judgment  was  ren- 
dered upon  it  on  the  first  of  March,  1867.  The  judgment  was  recorded. 
From  the  date  of  the  recording  of  the  judgment  it  became  a  judicial 
mortgage.  When  execution  issued  the  original  mortgage  was  perempted. 
But  the  judicial  mortgage  took  the  place  of  the  conventional  mortgage, 
and  the  judicial  mortgage  was  in  force  when  the^^  facias  issued.  But 
the  opponents  contend  that  when  the  judgment  was  rendered  the  note 
which  was  secured  by  mortgage,  and  the  one  which  was  not,  were  pre- 
scribed, and  that  as  the  notes  were  prescribed,  therefore  no  judgment 
should  have  been  rendered  upon  them.  If  prescription  had  been  in- 
voked, perhaps  it  would  have  been  fatal  to  the  plaintiffs*  claim.  Pre- 
scription is  a  personal  plea.  It  may  be  waived,  expressly  or  tacitly. 
Here  there  was  a  confession  of  judgment.  It  was,  therefore,  necessarily 
waived.  It  is,  however,  contended  that  the  waiver  could  not  be  made  to 
the  prejudice  of  the  rights  of  third  parties.  In  the  first  place,  no  rights 
of  third  parties  were  prejudiced,  for  the  third  parties  here  were  the  rep- 
resentatives of  Henderson,  and  Henderson's  mortgage  was  perempted 
before  the  confession  of  judgment  was  given.  In  the  next  place,  the  de- 
fendant in  that  suit  was  authorized  to  waive  prescription.  The  debt  for 
which  he  was  sued  was  a  community  debt.  As  such  he  controlled  it 
The  precise  point  was  lately  decided  in  a  case  recently  decided  in  New 
Orleans,  the  title  of  which  now  escapes  our  memory. 

The  conclusion  to  which  we  have  come  upon  the  merits  renders  it  un- 
necessary that  we  should  express  any  opinion  as  to  the  exception  wbidi 
the  defendant  took  to  the  proceeding. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
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the  district  court  be  avoided,  annulled,  and  reversed,  and  that  the  plain- 
tiffe'  third  opposition  be  dismissed,  the  costs  in  both  courts  to  be  paid 
by  them. 


On  BEHEABma. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Our  predecessors  granted  a  rehearing  in  this  cause,  at 
the  June  term  of  1876,  on  application  of  plaintifEis. 

We  do  not  think  the  rehearing  extends  to  the  decision  on  the  motion 
to  dismiss.  But,  if  it  does,  we  think  that  it  is  correct,  and  ought  not  to 
be  disturbed. 

Most  of  the  fEicts  material  to  the  case  are  stated  in  the  former  opinion 
of  this  court,  and  need  not  be  again  recapitulated. 

The  defendants  excepted  to  the  third  opposition  of  plaintiffs  on  the 
ground  that  the  opponents  could  not  proceed  to  enforce  their  claims  and 
mortgages  against  their  tutor  or  his  property  until  the  amounts  due 
them  had  been  ascertained  and  liquidated  on  final  account  of  the  tutor- 
ship. It  seems  that  one  of  the  opponents,  Elizabeth  Gibbs,  had  attained 
majority,  but  the  other,  Joseph  Gibbs,  Jr.,  was  a  minor  still  at  the  date 
of  filing  this  suit.  It  is  well  settled,  and,  indeed,  elementary,  that  a  mi- 
nor can  not,  pending  the  tutorship,  execute  his  claims  against  his  tutor; 
that  such  demands  become  executory  only  at  the  expiration  of  the  tutor- 
ship. Being  under  tutorship,  any  moneys  necovered  would  of  necessity 
go  immediately  back  into  the  hands  of  the  tutor,  who  would  thus  as  it 
were  have  money  taken  out  of  one  pocket  and  immediately  put  back 
into  another.  He  would  be  enforcing  the  collection  of  a  debt  from  him- 
self, and  the  very  act  of  paying  the  debt  would,  instead  of  extinguishing 
it,  give  it  life  anew. 

This  court  well  said  in  12  An.  361 :  "  It  may  well  happen  that  when 
'the  minors  attain  majority  the  tutor  shall  owe  them  nothing;  that  all 
may  have  been  consumed  in  payment  of  debts,  expenses  of  education, 
etc.;  or  it  may  be  that  the  minor  may  die  before  attaining  majority,  and 
that  the  whole,  or  a  part  of  the  indebtedness  of  the  tutor,  may  be  thus 
extinguished  by  confession. 

"When  the  minors  shall  have  attained  the  age  of  majority,  or  shall  be 
emancipated  by  marriage,  or  when  the  tutrix  shall  be  from  any  other 
cause  compelled  to  account,  and  the  claims  of  her  children  against  her 
shall  have  been  liquidated,  and  the  balance  in  their  favor  ascertained,  the 
recourse  of  the  children  will  be,  first,  against  the  property  then  in  pos- 
session of  their  mother  and  tutrix,  and  it  may  be  that  she  will  have  prop- 
erty sufficient  to  satisfy  their  claims.    But  if  not,  then  the  minors  will 
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have  their  recourse  against  the  third  possessors  of  property  alienated  by 
their  mother  since  the  date  of  her  appointment  as  tutrix." 

To  allow  the  claims  of  the  minor  to  be  executed  against  his  tutor's 
property,  pending  the  tutorship,  would  be  to  open  the  door  to  great 
frauds  on  minors,  and  put  it  in  the  power  of  the  tutor  to  destroy  the  se- 
curity which  the  law  so  zealously  preserves  for  the  minor's  benefit;  for 
all  the  tutor  would  have  to  do  would  be  to  enforce  or  have  enforced 
against  himself  the  claims  of  his  ward,  and  then  pocket  the  proceeds  of 
the  sale  of  his  own  property  so  sold  under  the  minor's  claims. 

These  views  are,  we  think,  conclusive  against  the  right  of  the  minor, 
Joseph  Gibbs,  Jr.,  to  intervene  and  claim  any  part  of  the  proceeds  of  the 
property  sold  in  this  case. 

As  to  Elizabeth,  having  attained  her  majority,  she  stands  in  a  some- 
what dififerent  position.  But  we  think  that  until  she  has,  by  proper  pro- 
ceeding in  the  probate  court,  ascertained  and  liquidated,  contradictorily 
with  her  tutor,  her  rights  and  claims  against  him,  she  is  not  in  position 
to  enforce  them.  It  is  manifest  that  liquidation  can  not  be  had  in  this 
case  before  the  district  court,  because  the  proper  parties  are  not  before 
it.  Her  demands  must  be  established  against  her  tutor  and  father.  He 
must,  therefore,  be  a  party  defendant,  and  there  must  be  proper  plead- 
ings to  serve  as  the  basis  of  a  judgment.  In  this  case  her  tutor  is  not  a 
party  to  this  suit  The  tutor  of  Joseph  Gibbs,  Jr.,  or  rather  Joseph 
Gibbs,  Jr.,  by  his  tutor,  is  a  co-plaintiff  with  Elizabeth.  There  is,  and 
can  manifestly  be,  no  proper  issue  for  settling  her  claims  against  her 
tutor.  Again,  the  district  court  could  not  take  jurisdiction  of  a  demand 
by  a  minor  against  his  tutor  for  liquidation  of  the  affairs  of  the  tutorship. 
In  the  case  before  us,  it  appears  in  evidence  that  Elizabeth  Gibbs  has 
commenced  in  the  parish  court,  and  that  there  is  now  pending  therein,  a 
suit  against  her  tutor  for  settlement  of  his  account  of  tutorship.  That 
court  is  certainly  the  proper  forum  for  such  a  contest,  as  it  has  exclusive 
probate  jurisdiction. 

The  law  manifestly  did  not  vest  both  the  district  and  parish  courts  ' 
with  such  jurisdiction,  and  such  an  interpretation  would  lead  to  endless 
confusion  and  conflicts  of  jurisdiction,  since  in  this  very  case,  where  the 
district  court  has  adjudged  plaintiffe  to  be  large  creditors  of  their  tutor, 
the  parish  court  may  render  a  very  different  judgment.  We,  therefore, 
think  that  so  far  as  relates  to  any  claims  of  opponents,  under  their 
legal  mortgage,  their  demands  should  be  dismissed,  reserving  to  them 
their  right  to  pursue  hereafter  such  recourse  on  the  property  sold  a3  the 
law  permits.  It  is,  we  think,  indisputable  that  they  have  preserved  by 
proper  registry  a  legal  mortgage  upon  the  property  of  theit  tutor  to  the 
extent,  at  least,  of  ^250. 

The  law  prior  to  January  1,  1870,  gave  them  a  legal  tacit  mortgage 
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without  r^pstry.  The  act  of  1869  provided  that  this  legal  mortgage 
could  be  preserved  by  recording  "  an  abstract  of  the  inventory,"  and 
that  its  recordation  "  shall  operate  a  mortgage  on  all  present  and  future 
property  of  the  tutors,  for  all  their  acts,  until  they  are  relieved,"  etc 

The  conventional  mortgage  of  Lum  &  Co.  having  perempted,  their 
judicial  mortgage  is  inferior  to  this  legal  mortgage,  and  a  sale  under  the 
Lorn  debt  did  not  divest  the  minors'  mortgage,  and  the  property  sold  is 
still  liable  for  such  amount  as  on  final  settlement  may  be  due  them. 

So  far  as  concerns  the  opponents'  claim  under  the  conventional  mort- 
gage to  Henderson,  their  rights  are  clearly  lost  for  want  of  reinscription; 
but  it  is  manifest  that,  as  this  loss  is  the  direct  result  of  the  negligence 
or  fraud  of  their  tutor,  they  are  his  creditors  for  its  value,  and  that  their 
daim  in  this  regard  is  protected  and  preserved  by  their  legal  mortgage, 
which  secures  them  against  ''all  acts"  of  maladministration  of  their 
tutor.  It  will,  therefore,  be  a  proper  charge  against  the  tutor  in  the 
settlement  of  accounts,  but  can  not  be  enforced  now,  and  in  this  case,  as 
a  conventional  mortgage  right. 

It  is  proper  here  to  remark  that,  the  opponents'  rights  not  being  affect- 
ed by  the  sale  under  the  Lum  judgment,  we  do  not  see  that  they  have 
any  interest  in  contesting  it.  But  if  they  had,  we  do  not  think  it  coulct 
be  successfully  done.  A  debt  barred  by  prescription  still  exists  until  it 
is  pleaded ;  and  even  afterward  there  \a  always  a  natural  obligation  re- 
maining which  is  a  good  consideration  for  a  new  promise  to  pay.  It  is 
not  necessary  for  us,  under  the  view  we  have  taken,  nor,  indeed,  under 
the  facts  of  this  case,  to  express  any  opinion  upon  the  proposition  an- 
nounced by  our  predecessors  in  this  case,  that  the  surviving  husband 
may  after  the  death  of  his  wife  and  dissolution  of  the  community  revive 
by  acknowledgment  a  debt  already  prescribed,  so  as  to  make  it  exigible 
upon  the  assets  of  the  community,  including  the  wife's  share  thereof, 
since,  as  we  understand  the  record,  only  the  husband's  interest  in  the 
community  property  was  sold.  And  whether  so  or  not,  the  minors,  not 
being  parties  to  the  sale,  would  not  be  bound  by  it  if  their  share  of  the 
community  was  not  legally  liable,  upon  which,  as  stated,  we  express  no 
opinion. 

It  suffices  for  the  purposes  of  this  case,  that  the  Lum  judgment  was 
valid  against  Joseph  Gibbs,  Sr.,  and  this  seems  to  'be  conceded. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
this  court  heretofore  rendered  be  so  amended  as  to  reserve  any  rights 
opponents  may  have  under  their  legal  mortgage  to  hereafter  pursue  by 
hypothecary  action  the  property  sold  imder  execution  in  case  of  J.  A. 
Lum  &  Co.  vs.  Joseph  Gibbs,  Sr.,  and  that  in  other  respects  said  decree 
remain  undisturbed. 
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No.  951. 
Mrs.  Nancy  M.  Fbaser,  Wife,  Bra,  vs.  Paul  Ztucz. 

The  tutor  of  minors  is  a  proper  party  to  sue  for  the  removal  of  an  under-tutor. 

Where  the  tutor  of  minors,  who  has  been  appointed  by  the  probate  court  of  one- 
parish,  removes  with  the  minors  and  resides  in  anof/i«r  parish,  the  probate  ooart 
of  the  latter  parish  will  have  jurisdiction  of  a  suit  brou^rht  by  him  to  remove 
an  under-tutor. 

Property  of  minors,  unless  sold  to  pay  the  debts  of  the  succession,  must  brin^  the  full 
amount  of  its  appraisement.    Otherwise,  its  sale  will  be  annulled. 

Actions  to  set  aside  public  sales  on  account  of  any  informalities  connected  with 
them,  are  prescribed,  as  to  all  persons,  in  five  years. 

APPEAL  from  the  Third  Judicial  District  Ck>urt,  parish  of  St  Mary. 
Train,  J. 

Fred  Gates,  for  plaintilT  and  appellant 

A.  L,  Tucker  and  D.  Caffrey,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    The  material  facts  of  this  case  are  as  follows: 

Nancy  M.  Theall,  wife  of  Malcom  A.  Fraser,  died  in  1851  m  St  Mary 
parish,  whore  they  resided,  leaving  four  children,  issue  of  the  marriage,. 
liD  wit  plaintiff  and  three  others. 

The  husband,  Fraser,  qualified  as  natural  tutor  of  his  minor  children,, 
and  James  Lacey,  of  St.  Mary,  was  appointed  the  under-tutor  by  the 
probate  court  of  said  parish.  An  administrator  was  appointed  to  the 
estate  of  the  deceased  wife,  and,  after  settlement,  the  balance,  some  five 
thousand  dollars,  in  his  hands  was  paid  over  to  the  tutor.  There  re- 
mained also  property  of  the  wife's  paraphernal  estate,  consisting  of  a 
house  and  lot  in  the  town  of  Franklin,  in  said  parish,  and  several  slaves* 
About  1853  the  tutor  and  father  removed  to  and  became  domiciliated  in 
the  city  of  New  Orleans,  taking  his  minor  children  with  him. 

In  December,  1854,  the  tutor  applied  to  the  Second  District  Court  of 
Orlecms  to  convene  a  family  meeting  to  advise  as  to  the  necessity  and 
propriety  of  selling  the  said  lot  and  slaves.  The  meeting  was  ordered 
and  the  under-tutor  notified  to  attend.  He  failed  and  neglected  to  do 
so,  and  declined  to  resign.  Thereupon  the  tutor  instituted  suit  in  the 
said  Second  District  Court  to  remove  him  from  office.  After  having 
been  cited  and  making  default,  he  was  destituted  by  decree  of  said  court 

Thereupon  another  under-tutor  was  appointed.  The  family  meeting 
convened  and  advised  and  recommended  the  sale  as  necessary  to  edu- 
cate and  maintain  the  minors.  Their  deliberations  were  duly  homolo- 
gated and  a  decree  rendered  directing  the  sale  as  advised.  A  commission 
issued  to  the  sheriff  of  St  Mary,  and  the  property,  aft4r  due  and  legal 
advertisement,  was  sold.  It  appears  by  the  inventory  taken  in  1851 
that  this  house  and  lot  were  appraised  at  twelve  hundred  dollars  and 
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theBlavee  attwenty-aix  hundred  dollars.  At  the  sale  by  the  sheriff  the 
house  and  lot  were  adjudicated  to  one  Stevens  at  eight  hundred  dollars^ 
and  the  slaves  (omitting  one  not  sold)  brought  $3166.  This  sale  wa» 
made  on  the ,  1865. 

The  plaintiff  sues  to  recover  this  house  and  lot,  on  the  ground  that  the 
proceedings  were  illegal  and  void.  She  claims  that  she  is  sole  owner,, 
and  entitled  to  recover  for  the  reasons: 

First— That  the  tutor  was  without  capacity  to  stand  in  judgment  for 
removal  of  the  under-tutor. 

Second — That  the  court  of  St.  Mary  alone  had  jurisdiction  of  a  suit 
for  his  removal. 

Third— That  the  minors'  property  could  not  be  sold  for  less  than  its 
appraisement. 

The  defendant  sets  up  various  defenses,  which  it  is  not  necessary  to 
specify,  and  calls  in  warranty  his  vendor,  who  in  turn  calls  his  vendor, 
etc.  The  main  points  of  defense  are  that  the  proceedings  by  which  the 
property  was  sold  were  regular;  that  the  decree  of  sale  by  the  Second 
District  Court,  having  jurisdiction,  protected  the  purchaser  agam9t  all 
irregularities  anterior  to  judgment  and  prescription. 

First — ^As  to  the  capacity  of  the  tutor  to  sue  for  the  removal  of  the 
under-tutor:  The  plaintiff  contends  that  that  suit  could  only  be  brought 
by  a  curator  ad  hoc,  appointed  by  the  court,  and  cites  10  La.  82.  That 
case  simply  decides  that  the  uncles  of  a  minor,  as  such,  could  not  sue  to 
destitute  an  under-tutor,  as  they  did  not  represent  the  minor.  Our  Ck>de 
is  silent  as  to  the  person  who  shall  bring  such  suit,  but  provides  that 
any  person  knovring  cause  for  the  removal  of  tutors  may  ^ve  informa- 
tion to  the  judge,  who  may  appoint  a  curator  to  bring  the  suit.  It  seema 
to  us  that  the  tutor,  representing,  above  all  others,  the  minor,  is  emi- 
nently a  proper  person  to  provoJse  the  removal  of  the  under-tutor  who 
fails  in  his  duty.  Because  a  curator  appointed  by  the  judge  may  also 
do  so  is  no  argument  against  the  right  of  the  tutor.  It  is  only  an  addi- 
tional means  provided  by  law  to  secure  fidelity  in  its  officers. 

The  second  ground,  that  the  probate  court  of  St  Mary  alone  had  ju- 
risdiction to  remove  the  under-tutor,  is,  we  think,  untenable.  The  un- 
der-tutorship  is  a  mere  accessory  to  the  tutorship;  and  as  it  is  not  dis- 
puted that  the  Second  District  Court  of  New  Orleans  was  seized  of 
jarisdiction  of  the  tutorship  from  the  moment  the  natural  tutor  and  his 
children  became  domiciliated  there,  it  would  seem  that  its  jurisdiction 
extended  to  all  of  its  incidents.  Any  other  construction  of  the  law 
would  lead  to  infinite  confusion.  Article  1013  of  the  Code  of  Practice 
must  be  construed  in  connection  with  other  provisions  of  the  law,  and  is 
not  mandatory  in  its  terms.  It  says  "  tutors,  etc.,  may  be  removed  by 
the  court  of  probates  which  appointed  them."    It  has  been  held  that 
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"  the  court  of  the  minor's  domicile  must  accept  the  under-tutor's  resig- 
natioD,  and  appoint  a  successor.  So,  the  minor's  domicile  being  attendant 
on  the  tutor's,  when  the  latter,  after  appointment  of  an  under-tutor,  re- 
moves to  another  parish,  to  the  judge  of  the  latter  must  the  under-tutor 
address  his  resignation."    C.  C.  289;  14  La.  478;  2  R.  418;  14  An.  565. 

Besides,  this  objection  as  to  the  right  of  the  tutor  to  sue  to  remove 
the  under- tutor  goes  to  matters  anterior  to  judgment,  and,  as  we-hold 
that  the  Second  District  Court  properly  took  jurisdiction,  can  not  affect 
a  purchaser  under  a  decree  of  said  court.  It  is  well  settled  that  a  pur- 
chaser is  not  bound  to  look  beyond  such  decree. 

Third— The  only  irregularity  or  illegality  subsequent  to  judgment 
that  appears  or  is  complained  of  is  that  the  house  and  lot  sold  for  less 
than  its  appraised  value.  The  property  sold  was  that  of  minors.  Article 
342  of  the  Civil  Code  declares  that  "  the  minor's  property  can  not  be 
sold  for  less  than  the  amount  of  its  appraisement"  It  does  not  appear 
that  any  other  appraisement  than  that  in  the  inventory  of  1851  was  ever 
made,  and  we  must  presume  that  that  was  the  appraisement  under 
which  the  sale  took  place.  As  we  have  seen,  the  property  ordered  to  be 
sold  brought  in  the  aggregate  more  than  its  appraisement,  but  this  par- 
ticular house  and  lot  only  brought  and  was  adjudicated  for  two  thirds 
of  its  appraisement.  Defendant  insists  that  this  is  a  substantial  com- 
pliance with  the  law,  and  shows  that  the  property  was  not  sacrificed; 
and  that  this  fact,  coupled  with  the  further  fact  that  Trowbridge,  one 
of  the  subsequent  purchasers  thereof,  sold  it  some  few  years  afterward 
for  nine  hundred  dollars,  justifies  the  inference  that  it  brought  all  it  was 
worth.  We  are  aware  that  this  court  has  held  that  the  sale  of  a  minor's 
property  to  pay  the  ancestors'  debts  may  under  certain  circumstances 
be  made  for  less  than  its  appraisement;  but  we  think  the  property  in 
those  cases  was  rather  that  of  a  succession  than  that  of  a  minor,  and 
that  the  law  as  laid  down  in  articles  990,  991,  and  992  of  the  Code  of 
Practice,  governing  sales  of  succession  property,  received  a  most  liberal 
interpretation  in  the  cases  where  this  court  so  held. 

While,  upon  the  doctrine  of  stare  decisis,  we  would  be  loth  to  depart 
from  the  rule  that  succession  property  sold  to  pay  debts  may,  on  first 
offering,  be  sold  for  less  than  its  appraisement,  provided  that  the  price 
brought  be  in  fact  its  full  value,  though  less  than  its  appraisement,  we 
are  not  disposed  to  extend  the  rule  to  property  belonging  exclusively 
and  strictly  to  minors.  We  prefer  to  adhere  to  the  letter  of  the  law,  that 
it  can  not  be  l^ally  sold  for  less  than  its  appraisement    C.  C.  342,  et  seq. 

But  the  defendant  interposes  the  plea  of  prescription  to  this  action  to 
annul  the  sheriff's  sale  of  this  property  in  1855. 

By  act  of  1835,  re-enacted  in  1855,  and  now  incorporated  in  the  Re- 
vised Civil  Code  as  article  3543,  it  is  provided  that  "  all  informalities 
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connected  with  or  growing  out  ot  any  public  sale,  made  by  any  person 
authorized  to  sell  at  public  auction,  shall  be  prescribed  against  by  those 
claiming  under  such  sale  after  the  lapse  of  five  years  from  the  time  of 
making  it,  whether  against  minors,  married  women,  or  interdicted  per- 
sons." It  is  manifest  that  the  adjudication  of  a  minor's  property*  for 
leas  than  its  appraisement  is  not  absolutely  null,  but  only  annullable. 
The  adjudication  of  it  by  the  sheriff  for  less  than  its  appraisement  is  an 
informality  and  illegality  of  the  sale,  like  that  made  without  advertise- 
ment, or  with  an  insufficient  advertisement,  or  without  appraisement, 
and  the  like.  We  think  the  defendant  is  protected  by  this  prescription, 
as  it  runs  against  minors,  and  more  than  twenty  years  had  elapsed  be- 
tween the  day  of  the  sale  and  the  institution  of  this  suit 

As  we  have  stated,  this  sale  was  made  on  the  application  of  the  plain- 
tilTs  tutor,  recommended  by  a  family  meeting,  and  approved  and  or- 
dered by  a  competent  court,  for  the  purpose  of  providing  means  of 
educating  and  maintaining  her  and  the  other  minor  children.  Are  we  to 
presume  that  all  this  was  a  fraud  ?  that,  after  receiving  the  proceeds  of 
this  sale,  plaintiff's  father,  dishonestly  and  in  disregard  of  his  official 
oath  and  duty,  diverted  these  funds  from  the  objects  to  which  they  were 
destihed  and  converted  them  to  his  own  use  ?  If  not,  and  if  the  pre- 
sumption is  in  favor  of  his  having  dealt  honestly  with  his  wards  and 
fulfilled  his  duties,  then,  in  the  absence  of  contrary  proof,  we  must  pre- 
sume that  the  money  proceeding  from  said  sale  inured  to  plaintiffs 
benefit,  and  she  could  not  recover  without  a  previous  restitution  of  the 
price. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed  with  costs  of  both  courts. 
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No.  657. 
McLeab  &  Kendall  vs.  Succession  of  J.  L.  Hunsickeb. 

A  motion  to  strike  out  the  answers  of  a  witness,  as  irrelevant,  or  not  responsive. 

should  be  passed  On  by  the  court  separately,  as  a  preliminary  matter,  and  not 

referred  to  the  merits. 
The  answers  of  witnesses,  if  practicable,  should  amount  to  mere  admissions,  or 

denials.    Every  thin^r  additional  will  be  stricken  out.  except  such  statements  of 

fact  as  are  explanatory  of,  and  "closely  linked"  with  the  questions  propounded. 
In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  notaries  of  other 

States  have  no  greater  powers  than  are  possessed  by  those  of  this  State. 
When  extracts  from  commercial  books  are  ordered  by  a  court,  they  must  be  literal 

transcripts  from  the  books,  not  accounts  based  on  the  books. 

APPEAL    from  the  Fourteenth  Judicial  District   Court,  parish  of 
Ouachita.    Bay,  J.         , 
Franklin  Oarrett,  for  plamtifib  and  appellees. 
Morrison  dt  Farmery  for  defendant. 

On  Beheabing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  upon  four  promissory  notes.  The  defense 
Ml  payment,  to  sustain  which  the  defendant  propounded  interrogatories 
to  the  plaintiffs. 
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The  first  is — "  Examine  the  fourteen  letters  and  two  receipta  hereto 
annexed.  Was  not  each  one  of  said  letters  and  receipts  written  by  your 
firm  or  by  direction  of  your  firm  ?"  The  answer  of  each  plaintiff  covere 
fifteen  pages  of  the  transcript  It  commences :  ''  Each  of  the  fourteen 
letters  and  two  receipts  was  written  by  the  firm  of  McLear  &  Kendall 
or  by  their  direction,  under  the  following  circumstances:"  and  then  fol- 
lows a  narrative  of  all  the  business  transactions  between  plaintiffs  and 
defendant's  intestate,  commencing  two  years  before  the  first  purchase 
that  is  included  in  this  suit.  All  the  facts,  events,  and  circimistancesare 
recited  with  amazing  amplitude  of  detail ;  rules  of  law  governing  the 
imputation  of  payments  are  announced,  and  copious  quotations  from  the 
correspondence  of  the  parties  are  inserted.  It  is,  in  fact,  such  a  state- 
ment of  their  case  as  is  appropriately  placed  in  what  we  call  a  **  brief," 
or  written  argument  on  the  facts  and  the  law. 

The  defendant  moved  to  strike  out  the  whole  answer,  save  only  the 
first  two  lines,  ending  with  the  word  "direction,"  on  the  ground  that  the 
answer  is  not  responsive  to  the  interrogatory,  and  this  motion  was  re- 
ferred to  the  merits.  This  was  improper.  The  motion  was  a  preliminary 
to  the  trial,  and  should  have  been  heard  and  decided  before  that  began. 
The  defendant's  reserved  bill  requires  us  to  review  the  further  question 
whether  that  part  of  the  answer  to  which  she  objected  should  have  been 
stricken  out. 

In  answering  a  question,  the  interrogated  party  must  simply  confessor 
deny  the  fact,  but  may  nevertheless  state  some  other  facts  tending  to  his 
defense,  provided  they  be  closely  linked  to  the  fact  on  which  he  has  been 
questioned.  Code  of  Practice,  art.  353.  The  scope  and  meaning  of  this 
descriptive  phrase  "closely  linked,"  as  defining  the  relation  which  the 
facts  stated  bear  to  the  fact  about  which  the  party  is  interrogated  has 
received  numerous  adjudications.  Jocum  vs.  Roy,  3  Martin,  410 ;  Wells 
vs.  Hickman,  6  Rob.  2;  Baker  vs.  Garlick,  9  Rob.  127;  Smith  vs.  Richard- 
son, 11  Rob.  518;  Williams  vs.  Vance,  2  Annual,  910;  Hoover  vs.  Mil- 
ler, 6  Annual,  205;  Owen  va  Brown,  13  Annual,  201.  If  the  answer 
states  a  distinct  and  separate  fact  from  that  upon  which  the  inter- 
rogatory is  based,  and  not  necessarily  connected  vrith  it,  or  if  he  states 
a  legal  consequence  following  upon  facts,  the  answers  will  be  excluded, 
and,  a  fortiori,  will  the  answer  be  stricken  qut  where  a  series  of  acts,  in 
no  way  connected  with  or  linked  to  the  manual  signing  of  a  paper,  are 
detailed  with  an  intent  too  obvious  to  be  mistaken.  The  motion  of  the 
defendant  should  have  been  sustained. 

Notwithstanding  the  expressions  used  by  this  court  in  ordering  objec- 
tionable parts  of  answers  to  be  ''stricken  out,"  the  plaintiflja'  counsel 
contends  that  it  can  not  be  done,  but  only  that  such  objectionable  parts 
may  be  disr^arded.    And  he  bases  this  upon  another  proposition— that 
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the  answers  to  interrogatories  on  facts  and  articles  form  part  of  the 
record,  and  need  not  be  offered  in  evidence.  This  last  is  indisputable, 
but  it  means  that  those  answers  only  form  part  of  the  record  which  are 
held  and  received  by  the  court  as  legal  and  proper  answers.  When  this 
court  uses  and  repeats  the  expression,  that  answers  or  parts  of  answers 
are  ordered  to  be  ''stricken  out,"  the  meaning  is  that  the  clerk  should 
not  copy  them  in  the  transcript,  even  with  lines  drawn  across  them  as 
was  done  here.  And  the  plaiatifCs  anticipated  this  manner  of  executing 
the  order  of  the  court,  as  is  apparent  by  their  attaching  the  excluded 
answers  to  a  bill  of  exceptions,  taken  to  the  refusal  of  the  judge  to  permit 
them  to  offer  those  answers  in  evidence. 

It  is  apparent  that  if  the  plaintiffis  could  not  be  permitted  to  go  beyond 
the  limits  of  a  responsive  answer  to  the  interrogatory  which  probed  their 
conscience,  they  could  not  u/se  the  excluded  answers  of  themselves  as 
original  testimony,  and  the  court  properly  excluded  them.  There  is 
little  excuse  for  a  party,  interrogated  on  facts  and  articles,  now  to  go 
beyond,  or  to  attempt  to  go  beyond,  a  categorical  answer,  or  the  state- 
ment of  facts  closely  linked  with  that  about  which  he  is  asked.  When 
this  form  of  obtaining  the  statement  of  one's  adversary  in  a  suit  at  law 
was  introduced  in  our  practice  but  few  persons  had  conceived,  and  still 
fewer  would  have  approved,  the  innovation  of  permitting  a  party  to  tes- 
tify in  his  own  behalf.  When  a  profound  thinker  first  startled  the  legal 
profession  with  the  enunciation  of  this  as  a  proper  rule  to  apply  to  the 
investigation  of  legal  contestations,  it  was  pronounced  a  heresy  with 
exceptional  unanimity.  So  rapid  has  been  the  progress  of  legal  reform 
in  that  direction  that  not  only  were  parties  permitted  to  testify  in  our 
courts  when  both  were  alive  and  present,  lay  the  law  of  1867,  but  even 
when  the  lips  of  one  had  been  sealed  by  death,  the  law  of  the  following 
year  (Acts  1868,  p.  269;  Civil  Code,  art.  2260  as  amended  by  new  number 
2281),  permitted  the  surviving  adversary  to  testify — an  enlargement  of 
the  rule  the  sound  policy  of  which  may  well  be  doubted,  and  which  is 
at  variance  with  the  reason  on  which  the  rulo  is  founded. 

The  plaintifi&i  had  but  to  take  their  own  testimony  under  commission, 
when  they  found  their  debtor  was  restricting  their  freedom  of  reply  by 

binding  them  with  the  legal  withes  of  a  peculiar  and  technical  kind  of 
interrogatories. 

The  defendant  now  moved  that  the  plaintiffe  produce  in  court  extracts 
from  their  books,  or  sworn  copies  of  their  accounts  with  him,  and  this 
was  granted.  A  few  days  afterward  the  plaintifb  filed  these  extracts  and 
copies,  from  which  it  appeared  that  the  oath,  by  which  they  were  verified, 
was  administered  by  one  Puhl,  a  notary  public,  who  also  signs  as  com- 
missioner, and  in  the  recital  of  his  jurat  states  himself  to  be  special  com- 
missioner appointed  by  the  court  of  Ouachita  to  take  the  oath  of 
plaintifls. 
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There  is  neither  order  of  the  judge,  designating  him  as  apedal  com- 
missioner by  name,  nor  commission  addressed  to  him  as  such,  and 
therefore  his  power  to  receive  the  oath  would  rest  upon  his  offlcLed 
capacity  as  notary  public.  We  must  assume  that  notaries  in  Delaware 
could  only  do  such  official  acts  as  notaries  could  do  under  our  law,  there 
being  nothing  shown  to  the  contrary,  and  it  was  not  until  the  present 
year"  that  those  officers  were  empowered  to  receive  oaths  or  acknowl- 
edgments.   Acts  1877,  p.  10. 

The  defendant,  treating  the  copies  filed  by  plainti£Es  as  having  no  legal 
existence,  by  reason  of  their  want  of  a  legal  affidavit,  moved  the  court 
to  take  the  statements  of  her  own  affidavit  of  what  she  expected  to 
prove  as  confessed.  Her  affidavit  had  disclosed  what  she  had  expected 
to  prove  by  the  copies  which  she  was  calling  for.  The  court  refused  her 
motion,  and  she  complains. 

The  rule  of  law  which  permits  a  party  to  take  his  own  averments  and 
allegations  pro  confessis  when  his  adversary  is  derelict  in  not  complying 
with  the  order  of  court  is  made  to  prevent  any  delay  or  evasion  of  a 
compliance  with  that  order.  In  this  case  the  plaintiffs  had  complied  with 
extraordinary  celerity,  and  had  furnished  defendant  with  what  purports 
to  be  the  account  of  the  parties,  and  the  incapacity  of  the  officer  who 
administered  the  oath  was  the  objection  to  it  as  a  proper  compliance  with 
the  order. 

Another  ground  for  the  motion  was  that  the  papers  ffied  by  the  plam- 
tiffe  were  not  extracts  from  their  books,  nor  sworn  copies  thereof,  but  a 
statement  of  accounts.  An  examination  of  all  of  the  accounts  thus  filed 
countenances  this  allegation,  but  does  not  substantiate  it.  The  plaintiffs 
are  not  permitted  to  restate  their  account  with  the  defendant,  or  to  put 
it  in  the  shape  they  think  it  ought  to  be,  but  they  must  comply  with  the 
order  which  calls  for  extracts  from  or  copies  of  their  books.  It  is  the 
account  as  it  appears  on  their  books,  with  all  the  mistakes  of  their  book- 
keeper, that  is  wanted,  and  that  must  be  supplied.  It  is  probable  that 
the  books  will  show  that  the  cheque  on  Bethlehem  bank  for  five  hundred 
doliarS'Was  credited  on  the  first-maturing  note  in  this  suit,  as  it  ought  to 
be,  since  the  plaintifEs'  letter  distinctly  imputes  the  payment  then  made 
to  that  note.  The  evidence  in  this  record  satisfies  us  that  the  plaintifGs 
are  not  entitled  to  the  judgment  awarded  them  in  the  lower  court,  and 
the  last  letter  written  by  the  deceased  to  his  creditors  equally  shows 
that  the  judgment  of  our  predecessors  in  favor  of  the  defendant  is  not 
correct 

On  the  last  day  of  April,  1873,  Hunsicker  wrote  the  plalntiflb:  "  I  could 
not  blame  you  for  being  angry  with  me  for  not  lifting  the  notes  you  hold 
against  me.  I  have  tried  in  vain  thus  far  to  raise  any  money.  I  have 
offered  heavy  interest,  but  the  money  is  not  in  the  country.    ♦    *    *  I 
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own  some  fine  property,  there  is  no  better  in  this  place,  but  I  could  not 
to-day  sen  for  half  its  value.  I  am  under  many  obligations  to  you  for 
waiting  on  me  so  long,  and  God  knows  that  I  would  not  swindle  you  out 
of  one  cent.  If  I  die,  you  are  bound  to  be  paid.  Yours  is  a  debt  that  I 
will  pay  if  I  never  pay  any  others." 

This  is  not  the  language  of  a  man  who  owes  nothing  to  the  person  to 
whom  he  is  writing,  and  it  is  only  the  fact  that  he  owed  nothing  that 
coald  justify  a  judgment  in  his  favor.    He  died  three  months  afterward. 

We  shall  remand  the  case.  Our  review  of  the  rulings  of  the  district 
judge  will  enable  the  court  that  shall  hear  the  new  trial  to  dispose  prop- 
erly  of  such  issues,  if  they  shall  be  raised  again,  and  as  the  new  tran- 
script will  contain  nothing  but  the  pleadings,  process,  and  the  testimony 
of  that  trial,  with  the  orders  and  judgment  and  minutes  of  the  court,  ox, 
in  other  words,  will  not  be  incumbered  with  the  evidence  in  this  record, 
we  shall  be  able  to  arrive  at  a  juster  judgment  than  we  can  now  pro- 
nounce. 

4 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  decree  here- 
tofore rendered  by  this  court,  and  the  judgment  of  the  lower  court,  are 
avoided  and  reversed,  and  the  cause  is  remanded  to  the  district  court  to 
be  heard  anew,  and  to  be  proceeded  with  according  to  law,  the  plaintiffis 
and  appellees  to  pay  costs  of  appeal. 


No.  739. 
The  State  vs.  James  Atkinson. 
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Persons  on  trial  for  alleged  crimes  have  a  ri^ht  to  demand  that  all  of  the  regular 
venire  of  jurors  present,  and  not  then  engaged  on  other  jury  duty,  shall  be  sub- 
mitted to  their  acceptance,  or  rejection,  before  talesmen  are  resorted  to  for  the 
formation  of  juries. 

APPEAli  from  the  Seventeenth  Judicial  District  Court,  parish  of 
Natchitoches.    Flerson,  J. 

W.  PI  Had,  District  Attorney,  for  the  State. 

C.  F,  Dranguet  and  J".  F.  Smith,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  accused  was  indicted,  tried,  and  convicted  of  assaulting 
R  W.  Allison,  by  willfully  shooting  at  him.  Having  been  sentenced  to 
imprisonment  in  the  penitentiary,  at  hard  labor,  for  one  year,  he  has 
brought  the  case  before  us  for  review. 

The  only  question  for  our  consideration  is  that  presented  by  the  bill  of 
exceptions  as  to  the  formation  of  the  jury. 

The  case  was  reached  late  in  the  evening  of  the  day  on  which  it  had 
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been  fixed  for  trial.  Two  juries  were  then  out  in  cases  in  wiiich  verdicte 
had  not  been  rendered,  and  there  were,  on  those  two  juries,  five  only  of 
the  regular  venire.  The  accused  announced  himself  ready  for  trial,  and 
the  sheriff  proceeded  to  call  the  jury.  Four  only  of  the  venire  answered, 
and  the  names  in  the  box  were  exhausted.  Thereupon  the  judge  ordered 
the  sheriff  to  sunoimon  twenty-six  talesmen,  to  be  in  attendance  the  next 
morning  at  nine  o'clock;  and  the  court  adjourned  to  that  hour. 

When  the  court  met  next  morning,  and  the  trial  was  resumed,  the  two 
juries  that  were  out  when  the  court  adjourned  the  evening  before  had 
been  discharged,  and  the  five  veniremen  who  had  been  on  those  two 
juries  were  present  in  court  The  sheriff  began  to  call  the  talesmen,  in 
order  to  complete  the  jury,  when  the  counsel  for  the  accused  objected, 
and  moved  the  court  to  order  the  sheriff  to  call  into  the  jury-box  the  Ave 
.  veniremen  in  question.  The  judge  refused  to  do  this,  on  the  ground  that 
the  talesmen  and  the  four  regular  jurors  who  had  answered  to  their 
names  constituted  the  lawful  jury  for  the  trial  of  the  case,  and  not  the 
rest  of  the  regular  panel,  who  had  not  answered;  and  he  ordered  the 
sheriff  to  call  the  talesmen.  The  jury  was  completed,  being  composed 
of  one  of  the  four  veniremen,  who  had  been  called  the  evening  before, 
and  eleven  men  chosen  from  the  talesmen,  who  had  been  summoned  by 
order  of  the  court. 

The  accused  reserved  his  bill  of  exceptions;  and,  after  a  verdict  of 
guilty,  with  a  recommendation  to  the  mercy  of  the  court,  he  moved  for  a 
new  trial,  on  the  same  ground,  that  the  talesmen  could  not  be  resorted       | 
to  until  after  the  veniremen  in  court  had  been  called.  i 

The  judge  proceeded  under  the  act  of  1873,  section  ten,  page  168,  whidi 
is  as  follows: 

"  When  the  regular  venire  shall  have  been  exhausted,  and  it  is  neces- 
sary to  summon  talesmen,  it  shall  be  competent  for  the  district  judge  to 
determine  how  many  shall  be  summoned,  at  what  time  the  summons 
shall  be  returned,  and  from  what  part  of  the  parish  they  shall  be  sum- 
moned; and  he  shall  not  be  required,  when,  in  his  opinion,  the  public  in- 
terests may  suffer  from  so  doing,  to  order  the  talesmen  to  be  summoned 
from  among  the  bystanders  or  persons  in  proximity  to  the  court-hoose, 
but  he  shall  have  the  discretion  to  order  the  talesmen  from  any  part  of 
the  parish  he  may  deem  best." 

The  sheriff  had  called  all  the  names  in  the  box,  and  the  regular  venire 
had  been  exhausted.  Obviously,  it  had  become  necessary  to  summon 
talesmen.  It  can  not  be  questioned  that  the  judge  might  have  directed 
the  sheriff  to  call  the  bystanders,  those  who  were  in  the  oourt-room  and 
such  persons  as  might  have  been  outside  in  proximity  to  the  court-house. 
Possibly,  the  jury  might  have  been  completed,  and  if  it  had  been  so  com- 
pleted, there  cfin  be  no  doubt  it  would  have  been  legaUy  formed.    The 
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judge  could  not  know  when  the  two  juries  that  were  out  might  find  verdicts 
and  be  in  court;  and  he  could  rely  on  four  only  of  the  regular  venire  who 
had  answered  to  their  names.  A  due  regard  for  the  public  interest,  as 
well  as  for  the  right  of  the  accused  to  a  speedy*  trial,  by  an  impartial 
jury,  required  the  judge  to  order  a  sufficient  number  of  talesmen  to  be 
summoned  to  secure  the  completion  ojf  the  jury,  and  so  to  fix  the  time 
for  the  return  of  the  summons  as  to  enable  the  sheriff  to  have  in  attend- 
ance more  suitable  persons  for  that  service  than  he  would  probably  have 
found  among  the  idle  spectators  in  the  court-room,  or  those  who  might 
be  loitering  about  the  court-yard. 

If,  at  the  opening  of  the  court  next  morning,  the  two  juries  had  still 
been  out,  it  would  have  been  the  duty  of  the  court  to  proceed  to  have 
the  talesmen  called  and  the  jury  completed.  But  the  state  of  things 
which  existed  at  the  time  of  the  adjournment  the  evening  before  had 
ceased  to  exist.  The  two  juries  had  completed  the  service  in  which  they 
were  then  engaged,  and  were  ready  for  service  as  regular  jurors  for  that 
term. 

The  act  of  1873  evidently  contemplates  and  intends  that  the  venire 
summoned  in  accordance  with  its  provisions  shall,  as  far  as  it  may  be 
practicable,  perform  the  entire  jury  duty  of  the  term  for  which  they  are 
summoned. 

After  directing  how  the  names  of  the  persons  to  be  summoned  as  jurors 
shall  be  drawn,  section  five  declares  that  "the  persons  whose  names 
have  been  so  drawn  shull  be  the  jury  for  the  said  court."  It  requires  the 
list,  so  soon  as  completed,  to  be  preserved  in  the  clerk's  office,  "  open  to 
inspection,"  and  to  be  published  ih  at  least  three  issues  of  the  official 
journal,  if  one  be  published  in  the  parish,  or  any  other  paper,  or  posted 
at  the  court-house  door  if  there  is  no  official  journal  or  other  paper  pub- 
lished in  the  parish. 

The  object  is,  undoubtedly,  to  give  all  parties  interested  an  opportu- 
nity to  know  who  will  compose  the  jury  at  the  ensuing  term,  and  to  as- 
certain their  fitness  to  serve  in  that  capacity.  Parties  accused  have  the 
right  to  demand  that  they  shall  be  tried  by  jurors  selected  from  this  list, 
if  practicable,  and  that  other  persons,  talesmen,  shall  not  be  resorted  to 
until  after  the  regular  venire  shall  have  been  exhausted. 

When  the  court  met  four  of  the  venire  had  already  been  called  and 
were  in  the  jury-box,  and  five  others,  who  were  absent  when  the  call  was 
made,  were  present,  not  excused  by  the  court,  and  not  engaged  in  jury 
duty.  It  was  the  right  of  the  accused  to  have  all  of  the  regular  venire 
in  attendance  presented  to  him  for  acceptance  qt  rejection;  and  as  the 
flve'who  had  not  answered  the  evening  before  were  then  in  attendance, 
the  regular  venire  had  not  been  absolutely  exhausted,  and  they  should 
have  been  called  first,  and  the  talesmen  should  been  called  only  after  all 
35 


n 


546  SUPREME  COUET  OF  LOUISIANA, 


State  vs.  Atkinson. 


of  the  regular  venire  in  attendance  had  been  called  and  the  list  had  been 
actually,  absolutely  exhausted. 

The  court  need  not  wait,  should  not  wait,  when  the  names  of  the  r^u- 
lar  venire  have  once  been  called;  but  if,  beforia  the  talesmen  are  called 
and  the  jury  completed,  members  of  the  regular  venire  who  were  not 
present  at  the  first  calling  come  into  court,  they  should  be  called,  and 
the  jury  completed  from  them  if  practicable.  Manifestly,  the  jury  could 
not  have  been  completed  without  calling  the  talesmen;  but  the  accused 
was  entitled  to  have  as  many  of  the  venire  on  the  jury  as  might  be  found 
qualified  and  should  not  be  challenged.  We  see  no  reason  to  doubt  that 
the  talesmen  were  proper  persons  and  suitable  jurors;  but  we  do  not 
think  it  saf^,  in  criminal  cases,  to  compel  the  accused  to  submit  to  a  trial 
by  any  other  than  a  jury  selocjted  from  the  regular  venire,  where  such  a 
jury  can  be  impaneled;  and  no  right  which  the  law  has  given  to  the  citi- 
zen, no  safeguard  which  has  been  provided  for  the  protection  of  life,  or 
liberty,  or  property  should  be  disregarded  by  the  judicial  tribunals. 

We  think  our  learned  brother  of  the  court  below  erred  in  refusing  to 
have  the  five  veniremen  called  into  the  jury-box  before  resorting  to  the 
talesmen. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  tyid  reversed;  that  the  verdict  of  the 
jury  be  set  aside,  and  that  the  case  be  remanded  to  be  proceeded  with 
according  to  law.  ^ 


No.  704. 
G.  M.  Bayly  &  Pond  vs.  E.  A.  Gfvens,  Sr. 

Article  326  of  the  Code  of  Practice  which  provides  that  if  a  defendant  denies  his  sig- 
nature of  the  Instrument  he  is  sued  on.  he  shall  n  t.  if  his  aienature  is  proven. 
be  allowed  to  set  up  any  other  defense,  only  applies  when  the  Instrument  sued 
on  purports  to  be  sisrned  by  the  defendant  himself.  It  does  not  apply  when  tho 
instrument  is  sif?ncd  by  one  assuming  to  be  tho  agent  of  the  defendant 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  LincohL 
Trimble,  J. 
R  W,  &  B.  Richardson,  for  plaintiffe  and  appellees. 
Oaskins  &  Barksdale  and  J,  8,  Young,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Makning,  C.  J.  This  suit  is  brought  by  the  commercial  firm  of  G.  31 
Bayly  &  Pond,  of  New  Orleans,  against  E.  A.  Givens,  Sr.,  of  Lincoln  par- 
ish, and  is  founded  on  a  draft  alleged  to  have  been  drawn  by  E.  A  Giv- 
-ens,  Sr.,  per  pro,  B.  C.  Alexander,  on  W.  Morrison  &  Co.,  for  $2550,  in 
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favor  of  B.  C.  Alexander,  accepted  by  Morrison  &  Co.,  and  indorsed  B. 
C.  Alexander,  in  blank,  dated  New  Orleans,  April  19, 1873,  and  due  ten 
months  after  date.  It  is  alleged  by  plaintiffe  that  they  are  the  owners 
■and  holders  of  the  draft,  having  acquired  the  same  for  a  valuable  con- 
sideration; that  E.  A.  Givens,  Sr.,  by  his  duly  authorized  agent,  B.  C. 
Alexander,  executed  the  draft;  that  at  maturity  the  draft  was  not  paid, 
the  drawees  having  no  funds  of  the  drawer  in  hand,  and  that  demand 
and  protest  were  waived  with  the  knowledge  of  the  drawer. 

The  defendant  filed  what  he  termed  a  peremptory  exception  and  an- 
swer, in  which  he  pleads  that  "  had  he  drawn  such  draft  as  that  sued  on, 
or  caused  the  same  to  be  drawn,  he  was  entitled,  under  the  law,  to  notice 
of  protest  and  dishonor,"  which  he  avers  was  not  given.  He  then  denies 
•signing,  or  causing  to  be  signed,  the  draft;  denies  that  he  authorized  B.  C. 
Alexander,  or  any  one  else,  to  sign  the  draft,  either  verbally  or  in  writing. 
He  alleges  that  Alexander  never  was  authorized  for  such  purpose;  that 
the  signature  to  the  draft  does  not  appear  to  be  the  genuine  handwriting 
of  B.  C.  Alexander,  and  h&  denies  that  Alexander  ever  signed  it.  Defend- 
ant avers  that  he  never  heard  of  the  pretended  execution  of  the  draft 
till  long  after  its  maturity;  that  he  has  no  knowledge  of  any  cause  or 
^consideration  for  the  same;  that  the  draft  is  a  forgery,  and  an  attempt 
on  the  part  of  plaintiff  and  W.  Morrison  &  Co.  to  extort  money  from  him, 
defendant,  illegally,  unjustly,  and  fraudulently. 

Defendant  afterward  filed  an  amended  answer  and  prayer  for  a  jury 
under  oath. 

On  the  trial  theiower  court  refused  to  allow  the  defendant  to  offer  evi- 
dence in  support  of  any  part  of  his  defense  except  that  of  forgery,  hold- 
ing that  the  only  issue  was  forgery  or  no  forgery,  and  that  under  an  ex- 
press law  the  defendant  whose  signature  shall  have  been  proven  after 
his  having  denied  the  same  shall  be  barred  from  any  other  defense. 
•Code  of  Practice,  article  326.  We  think  the  judge  misapplied  that  law. 
The  Code  of  Practice  prescribes  that  when  the  demand  is  founded 
upon  an  obligation,  or  an  act  under  private  signature,  which  is  alleged  to 
have  been  signed  by  the  defendant,  such  defendant  shall  be  bound  in  his 
answer  to  acknowledge  expressly  or  to  deny  his  signature.  Code  of 
Practice,  article  324.  Then  follows  that  other  provision  that  the  defend- 
ant whose  signature  has  been  denied  shall,  upon  its  being  proven,  be 
barred  from  every  other  defense. 

The  reason,  equally  with  the  letter,  of  these  articles  of  the  Code,  limits 
their  application  to  cases  where  the  signature  of  the  defendant  himself 
is  the  matter  denied.  The  expression  used  is,  an  act  "  alleged  to  have 
been  signed  by  the  defendant,''  and  it  is  his  signature  that  he  must  ac- 
knowledge or  deny.  The  article  treats  of  the  defendant  whose  signature 
has  been  denied  by  himself,  and  manifestly  means  the  personal  signature 
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of  the  party  who  is  denying  its  genuineness.  No  man  can  honestly  plead 
ignorance  of  his  own  signature,  but  he  may  well  be  ignorant  of  that  of 
his  agent  It  is  not  reasonable  to  suppose  that  the  law  would  require  a 
man  to  know  the  signature  of  his  agent  with  the  absolute  certainty  that 
he  knows  his  own.  Men  often  have  agents  whom  they  have  never  seen 
write,  and  whose  signatures  they  have  never  seen.  The  provision  of  the 
article  is  punitory  in  its  character,  and  it  would  be  contrary  to  all  ruies 
of  interpretation  to  extend  it  by  implication  or  analogy  to  cases  not 
clearly  within  its  terms.  This  view  is  strengthened  by  and  is  in  harmony 
with  the  similar  provision  of  the  Civil  Code  that  the  person  against  whom 
an  act  under  private  signature  is  produced  is  obliged  formally  to  avow 
or  disavow  his  signature,  but  the  heirs  or  assigns  may  simply  declare 
that  they  know  not  the  handwriting  or  signature  of  the  person  they  rep- 
resent   Article  2240  (new  No.  2244). 

These  views  are  conformed  to  what  was  said  by  this  court  in  1846 
at  this  place,  i.  e.,  that  the  penalty  established  by  these  articles  Ib  im- 
posed by  its  terms  upon  the  party  who  denies  his  signature,  and  should 
not  be  extended  by  implication.     Bradford  vs.  Cooper,  1  Annual,  325. 

Justice  to  both  parties  requires  the  case  to  be  remanded. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  this  cause  be  remanded 
to  be  proceeded  with  in  accordance  with  law  and  the  views  herein  ex- 
pressed, and  that  appellees  pay  the  costs  of  appeal. 
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|m  tS  Mechanics*  Building  Association  vs.   C.  L.   Ferguson.     J.  B.  Pcoh^ 

Third  Opponent. 

The  pledge  or  sale  of  a  negotiable  instrument  before  its  maturity  carries  with  it  all 
the  liens  by  which  the  instrument  is  secured,  and  by  such  sale,  or  pledf^e,  the 
transferee  divests  himself  of  all  power  to  affect  the  liens  which  secure  the  in- 
strument. 

The  unauthorized  cancellation  of  a  mortgage  by  the  recorder  of  mortira£re6.  caa 
not  imptur  any  rifjhts  of  the  owner  of  the  morteafire. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J. 
W,  K  Wise,  for  plaintiff  and  appellee. 
J.  B.  Slatiery,  for  defendant 

T.  Alexander  and  JEJ.  B.  Hemdon,  for  third  opponent 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    In  November,  1874,  one  Frank  borrowed  a  sum  of 
money  from  J.  B.  Pugh,  and  executed  his  notes  for  its  payment,  and  at 
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the  same  time  delivered  to  Pugh  ia  pledge,  and  as  security,  two  notes  of 
the  defendant,  Ferguson,  for  eight  himdred  dollars  each,  dated  March 
14, 1874,  and  payable  to  Frank's  order  one  and  two  years  after  their 
date,  which  were  secured  by  a  special  mortgage  and  the  vendor's  privi- 
lege on  two  lots  in  Shreveport.  In  March,  1875,  Ferguson,  being  about 
to  execute  a  mortgage  to  the  plaintiff  upon  the  same  property,  procured 
from  Frank  a  waiver  of  his  precedence,  and  agreed  that  the  plaintiffs 
mortgage  should  prime  his.  Upon  the  foreclosure  of  plaintiffs  mort- 
gage, and  the  sale  of  the  property,  Pugh  filed  a  third  opposition  to  the 
payment  of  the  proceeds  of  sale  to  the  plaintiff,  and  claimed  them  for 
himself  to  an  amoimt  sufficient  to  satisfy  the  two  notes  held  by  him. 

The  lower  court  held  that  Frank's  waiver  was  effectual,  and  displaced 
the  mortgage  which  secured  the  notes  pledged  to  Pugh.  We  do  not 
think  so. 

It  is  well  established  that  the  holder,  transferee,  or  pledgee  before  ma- 
turity of  a  negotiable  promissory  note  as  collateral  security  is  entitled, 
to  the  extent  of  his  debt,  to  all  the  rights  of  a  bona  fide  holder  for  value, 
and  is  for  all  practical  purposes  the  owner  of  the  obligation.  King  vs. 
Gayoso,  8  New  Series,  370;  Nott  vs.  Watson,  11  An.  664;  Bank  vs.  Gaien- 
nie,  21  An.  555.  When  a  debtor  wishes  to  pawn  promissory  notes,  stocks, 
etc.,  he  shall  deliver  them  to  the  creditor,  and  such  pawn  so  made  with- 
out further  formalities  shall  be  valid  as  well  against  third  persons  as 
against  the  pledgers  thereof,  if  made  in  good  faith.  Civil  Code,  article 
3125,  new  number  3158. 

"  When  the  bill  or  note  of  a  third  party,  payable  to  order,  is  indorsed 
>as  collateral  security  for  a  debt  contracted  at  the  time  of  such  indorse- 
ment, the  indorsee  is  a  h07ia  fide  holder  for  value  in  the  usual  course  of 
business,  and  is  entitled  to  protection  against  equities  and  offsets  and 
other  defenses  available  between  antecedent  parties,  provided,  of  course, 
that  the  bill  or  note  transferred  as  collateral  security  is  itself  at  the  time 
not  overdue.  And  the  same  principle  applies  when  the  collateral  bill  or 
note  is  payable  to  bearer,  and  is  transferred  to  the  creditor  by  delivery. 
This  doctrine  rests  upon  clear  grounds.  There  is  an  evident  present 
consideration  for  the  transfer  of  the  collateral  bill  or  note;  a  present 
change  in  the  legal  rights  of  the  parties.  And  the  text-writers,  sup- 
ported by  an  almost  unbroken  train  of  decisions,  agree  that  the  indorsee 
is  entitled  to  protection  to  the  extent  of  the  debt  secured."  Daniel's 
Negot.  Instruments,  sec.  824. 

And  that  the  holder  and  pledgee  of  the  notes  in  this  case  held  also  the 
rights  under  the  mortgage  which  was  a  security  for  their  payment  is 
equally  clear.  "  The  assignment  of  a  debt,  by  whatever  form  of  trans- 
fer, carries  with  it  any  bill  or  note  by  which  it  is  secured;  and  the  trans- 
fer by  indorsement  or  assignment  of  a  bill  or  note  carries  with  it  all 


650  SUPREME  COURT  OF  LOUISIANA, 


Mechanioe'  Buildinfir  Association  vs.  Ferflruson. 


securities  for  its  payment,  whether  a  mortgage  or  otherwise."    Idem^ 
section  748. 

The  sale  or  transfer  of  a  credit  includes  every  thing  which  is  an  acces- 
sory to  the  same,  as  suretyship,  privileges,  and  mortgages.  Civil  Code,, 
art.  2615,  new  number  2645. 

The  mortgage  is  accessory  to  a  principal  obligation,  which  it  is  de- 
signed to  strengthen,  and  of  which  it  is  to  secure  the  execution.  Civil 
Code,  aijjiicle  3251,  new  number  3284. 

The  transfer  o'  a  negotiable  note  by  indorsement  operates  a  transfer 
of  any  mortgage  given  to  secure  it.  Augusto  vs.  Benard,  3  Rob.  389; 
Perot  vs.  Levasseur,  21  An.  529. 

The  plaintifif  contends  that  the  waiver  by  Frank  of  his  antecedent 
mortgage  gave  the  precedence  to  that  just  then  executed  in  favor  of 
plaintiff;  but  Frank  had  parted  witn  the  possession  of  the  notes,  and 
had  not  the  right  to  deprive  his  transferee  of  the  accessory  security. 
The  holder  of  mortgage  notes,  payable  to  order  and  duly  paraphed,  alone 
has  the  right  to  raise  the  mortgage,  or  release  the  privilege  given  to 
secure  their  payment,  and  the  recorder  has  no  right  to  cancel  the  mort- 
gage without  the  production  of  the  notes  themselves,  and  upon  the  order 
of  the  holders  thereof.  Civil  Code,  article  3345,  new  number  3382.  The 
erasure  and  cancellation  of  a  mortgage  by  the  recorder  will  not  bind  the 
mortgagee  when  it  has  been  done  without  his  knowledge  or  consent,  and 
he  may  enforce  his  rights  under  the  mortgage  against  the  property 
mortgaged.  He  may  show  that  the  certificate  is  untrue,  and  that  the 
recorder  acted  on  insufficient  evidence,  and  without  his  consent  Dreux 
vs.  Dacoumeaux,  5  Martin,  625;  Lafarge  vs.  Morgan,  11  Martin,  525; 
Macarty  vs.  Landreaux,  8  Rob.  130.  These  enunciations  of  legal  prin- 
ciples are  made  in  the  language  of  the  Code,  and  the  decisions  of  this 
court  through  a  series  of  years,  and  justify  the  claim  of  the  third  oppo- 
nent to  be  paid  out  of  the  proceeds  of  the  sale.  But  he  can  claim  only 
the  amount  of  the  debt  which  Frank  owes  him,  and  to  secure  which  the 
mortgage  notes  were  pledged. 

Therefore,  it  is  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  it  is  now  ordered  and  de- 
creed that  J.  B.  Pugh  is  entitled  to  be  paid  the  amoimt  of  the  two  notes 
of  Frank,  executed  to  him,  for  six  hundred  and  seventy-two  dollars  and 
five  hundred  and  sixty  dollars,  and  interest  thereon,  and  that  the  sheriff  of 
the  parish  of  Caddo  pay  such  amount  to  the  opponent  out  of  the  pro- 
ceeds of  sale  of  the  mortgaged  property,  and  that  opponent  recover  of 
the  plaintiff  the  costs  of  his  opposition  in  the  lower  court  and  the  costs 
of  this  appeal. 

Mr.  Justice  Egan  recused  himself  in  this  case. 
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No.  702. 
E.  H.  CJoLE,  Administratob,  vs.  James  Smith,  ADMnnsTBATOR.  U2  742 

P&rol  eTidoncc  is  admissible  to  explain  that  a  party's  name  on  a  negotiable  instru- 
ment was  not  intended  as  an  indorsement. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Cata- 
houla.    Taliaferro t  J. 

Wade  R.  Youjig,  for  plaintiff  and  appellee. 

Boatner  &  Elam,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.     The  representative  of  Ranson  Riddick's  estate  is  sued 
for  his  alleged  liability  as  indorser  of  a  promissory  note. 

J.  A.  White  executed  the  note  in  favor  of  Riddick  in  payment  of  a 
tract  of  land  sold  him.  At  its  maturity  White  was  unable  to  pay  the 
whole  sum  due,  and  agreed  with  John  Cole  to  sell  him  one  half  of  the^  . 
land  in  consideration  of  his  paying  the  residue  of  the  note.  Cole,  White, 
and  Ranson  Riddick  went  to  Noah  Riddick*s  house  to  perfect  this  ar- 
rangement and  take  up  the  note.  Noah  narrates  the  way  in  which  it 
was  done. 

He  was  debtor  to  Cole  for  fifteen  hundred  dollars,  about  the  sum  still 
due  on  the  note,  and  gave  a  draft  for  it  to  the  holder,  Ranson  Riddick, 
in  payment  of  the  note.  This  draft  was  paid,  and  Ranson  was  satisfied. 
Ranson  then  wrote  his  name  on  the  back  of  the  note,  as  is  often  done  by 
a  holder  of  a  note  or  draft  when  payment  is  received. ..  Ho  is  sued  upon 
that  indorsement,  and  when  his  representative  offere  to  prove  how  it 
was  made,  for  what  purpose,  the  circumstances  attending  the  act,  and 
the  intent  of  all  the  parties,  he  is  met  by  the  objection  that  parol  evi- 
dence is  not  admissible  to  contradict  or  vary  the  terms  of  a  written  in- 
strument. 

The  object  of  the  testimony  was  to  prove  payment,  and  to  explain  that 
what  was  in  appearance  an  indorsement  in  the  legal  and  commercial 
sense  of  that  word,  was,  in  fact,  a  receipt.  It  has  been  often  held  that 
such  testimony  was  admissible  for  that  purpose. '  Frique  vs.  Hopkins,  4 
New  Series,  222;  Peytavin  vs.  Maurin,  2  La.  481;  Bethany's  case,  7  Rob. 
61;  Bouche  vs.  Michel,  10  Rob.  92;  Saramia  vs.  Courrege,  13  Annual,  25. 
It  could  not  be  otherwise.  Courts  of  justice  would  be  a  mockery  if  the 
rules  of  evidence  applied  by  them  excluded  the  ascertainment  of  the  cir- 
cumstances attending  such  a  transaction  as  this,  or  permitted  the  holder 
of  an  instrument,  delivered  to  him  for  a  specific  purpose,  to  make  it 
available  for  another  and  wrongful  one.  Cole  took  possession  of  the 
note  to  hold  it  against  the  maker  until  the  title  to  one  half  of  the  land 
should  be  made  to  him.    As  to  Riddick,  it  was  a  receipt. 

There  was  judgment  for  plaintiff.    The  testimony  showing  the  real 
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charaetor  of  the  legal  act  which  resulted  in  Ranson  Riddick  writing  his 
name  upon  the  paper  was  improperly  excluded.  The  authorities  cited 
by  plaintiff  relate  to  a  different  prohibition. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  there  be  now  judgment 
in  favor  of  defendant  with  costs  of  both  courts. 


No.  728. 
J.  H.  Reinhold  vs.  John  T.  Ludeuno  et  al. 

The  members  of  a  corporation,  orsranized  under  the  laws  of  this  State,  for  the  pur- 
pose of  transporting  persons  or  property  for  hire,  are  not  liable  individually, 
or  in  solido,  for  the  obligations  of  the  corporation  executed  by  its  authorized 
officers. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons^J. 

JR.  W,  &  R.  Richardson,  for  plaintiflf  and  appellant. 

Frank  P.  StubbSy  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  This  is  a  suit  against  John  T.  Ludeling,  John  Ray,  Francis 
P.  Stubbs.  Wesl^  J.  Q.  Baker,  and  William  R.  Gordon,  to  recover  of 
them  in  soUdo  the  amount  of  two  promissory  notes  of  the  North  Lou- 
isiana and  Texas  Railroad  Company,  one  dated  the  first  of  January, 
1871,  payable  one  day  after  date,  to  the  order  of  J.  H.  Reinhold,  for 
two  thousand  dollars,  signed  "John  Ray,  president,"  count^rsiged 
**  Joseph  F.  McGuire,  secretary;"  the  other  dated  the  twenty-first  of 
January,  1874,  payable  one  day  alter  date,  to  the  order  of  Geoiige  C. 
"Waddill,  for  three  thousand  dollars,  signed  "  John  T.  Ludeling,  president 
N.  L.  &  T.  R.  R.  Co.,"  countersigned  "Joseph  F.  McGuire,  secretary." 

The  petition  charges  that  the  defendants  and  their  associates  pur- 
chased at  sheriflf's  sale,  on  the  third  of  February,  1866,  all  the  property, 
rights,  and  franchises  of  the  "  Vicksburg,  Shreveport,  and  Texas  Bail- 
road  Company,"  and,  after  having  operated  the  same  as  a  railroad  under 
the  old  name  for  a  considerable  length  of  time,  they,  the  defendants,  with 
others,  Geo.  C.  Waddill,  James  M.  Home,  and  Wm.  M.  Pinckard,  were,  by 
the  provisions  of  act  No.  108  of  1868,  "  specially  created  into  a  body 
corporate  and  politic,  for  the  purpose  of  constructing,  maintaining,  and 
operating  a  railroad  and  magnetic  telegraph  on  the  line  of  the  railroad 
which  had  been  purchased  by  them  on  the  third  of  February,  1866,  tlie 
road  to  be  used  for  the  purpose  of  transporting  freight  of  every  kind,. 
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and  passengers,  the  name  and  style  of  the  corporation  to  be  *  the  North 
Louisiana  and  Texas  Eailroad  Company,'  with  domicile  at  Monroe." 

The  petition  goes  on  to  charge  that  "  defendants,  with  their  associates, 
did  operate  said  road  under  that  firm  name  and  by  authority  of  said  act 
of  incorporation;  that  John  Ray  and  John  T.  Ludeling  were  presidents 
of  said  company  and  Joseph  F.  McGuire  secretary  on  the  respective 
dates  that  their  names  were  affixed  to  the  obligations  in  suit;"  that  they 
did  run  said  railroad;  that  they  did  carry  freight  and  passengers  for 
hire;  "were  common  carriers  and  commercial  partners;  and  by  their  acts 
and  declarations  induced  other  third  persons  as  well  as  petitioner  to 
trade  with  them  and  accept  their  paper  and  written  obligations,  under 
the  assurance  that  they  (defendants)  were  bound  in  solido;  that  they  so 
held  themselves  out  to  the  world,  and  while  thus  associated  as  common 
carriers  and  commercial  partners  they  executed  and  issued,  by  their  duly 
authorized  and  empoivered  ojfficers,  the  obligations  in  suit,  of  which  peti- 
tioner is  legal  holder  and  owner  for  a  valuable  consideration." 

The  prayer  is  for  judgment  in  solido  against  defendants  for  the  amount 
of  the  two  obligations,  with  interest  as  stipulated. 

After  exceptions  to  the  service  of  the  citations,  which  were  overruled, 
and  which  need  not  be  noticed,  defendants  answered,  beginning  with  a 
general  denial.  They  admitted  that  the  notes  sued  upon  were  executed 
by  "  the  North  Louisiana  and  Texas  Railroad  Company,  a  corporation 
incorporated  by  the  General  Assembly  of  Louisiana  in  the  year  1868; 
but  they  deny  that  they  are  personally  responsible  for  the  obligations  of 
said  corporation." 

The  judgment  of  the  district  court  was  in  favor  of  defendants  as  in 
case  of  nonsuit.  Plaintiff  appealed;  and  defendants  in  their  answer 
pray  that  .the  judgment  be  so  amended  as  to  be  final  against  the  demand 
of  plaintiff. 

The  capacity  of  John  Ray  and  John  T.  Ludeling  as  successive  presi- 
dents, and  of  Joseph  F.  McGuire  as  secretary,  of  the  North  Louisiana 
and  Texas  Railroad  Company,  and  the  genuineness  of  their  respective 
signatures  to  the  notes  sued  on  were  admitted. 

It  was  also  admitted  that  J.  W.  Greene,  receiver,  since  the  thirteenth 
of  April,  1875,  operated  the  road;  that  during  the  presidency  of  Ray 
and  Ludeling,  at  the  time  the  obligations  sued  on  were  executed,  the 
road,  while  in  operation,  transported  persons  and  personal  property  for 
hire. 

There  were  other  admissions  and  proof  which  require  no  special  no- 
tice beyond  the  fact  that  J.  W.  Greene  took  possession  of  the  road  as  re- 
ceiv<5r  under  the  appointment  of  the  United  States  Circuit  Court;  and  that' 
none  of  the  officers  of  the  company  had  any  thing  to  do  with  operating 
the  road  after  Greene  took  possession.  The  allegations  of  the  petition 
were  proven  substantially  as  charged,  except  that  we  find  no  proof  of 
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any  representations  by  defendants  to  the  effect  that  they  were  bound 
in  soUdo  for  the  debts  and  obligations  of  the  company. 

The  entire  case  of  the  plaintiff  rests  upon  the  theory  that  all  persons 
who  engage  in  the  business  of  transporting  persons  and  personal  prop- 
erty for  hire,  that  is,  all  common  carriers,  are  commercial  partners  and 
as  such  bound  in  soUdo. 

In  Chaflfe  &  Bro.  vs.  Ludelinget  al.,  decided  in  1875,  reported  in  27  An., 
which  was  a  suit  on  an  obligation  like  those  sued  on  in  this  case,  except 
that  it  was  executed  in  November,  1866,  nearly  two  years  before  the  act 
incorporating  defendants,  our  predecessors  held  that  no  other  common 
carriers  are  liable  as  commercial  partners  but  those  who  prosecute  that 
business  by  tiie  use  of  ships  and  other  vessels;  and  that  defendants,  as 
an  incorporated  association,  were  liable  jointly,  and  not  in  soUdo, 

We  are  not  prepared  to  assent  to  this  doctrine;  but  under  the  view  we 
take  of  this  case  it  is  not  necessary  to  pass  upon  that  question.  It  may 
not  be  out  of  place,  however,  to  say  that  at  the  time  the  Civil  Code  was 
adopted  the  business  of  common  carriers  in  Louisiana  was  confined  al- 
most exclusively  to  transportation  by  water.  Moreover,  it  was  intended 
at  that  time  to  adopt  a  **  Commercial  Code,"  and  the  frequent  references 
in  the  Civil  Code  to  the  "  Commercial  Code  "  show  plainly  that  the  com- 
pilers of  the  Civil  Code  designed  to  deal  with  commerce  in  general 
tenns  only,  and  to  defer  to  the  "  Commercial  Code  "  for  details  and  a 
complete  system  of  commercial  law.  The  "  Commercial  Code  "  was  not 
adopted,  and  the  Civil  Code  contains  but  few  rules  of  commercial  law. 

The  character  of  a  partnership  must  bo  determined  by  the  object  for 
which  it  is  formed,  the  business  intended  to  be  pursued;  and  the  Code 
characterizes  as  a  commercial  partnership  that  which  is  formed  "for 
carrying  personal  property  for  hire  in  ships  or  other  vessels."  R  C.  C. 
2875.  Manifestly,  this  is  a  mere  description,  not  a  limitation,  of  the 
means  and  instrumentality  by  which  a  business  or  pursuit  to  which  the 
law  attaches  the  obligations  of  a  commercial  partnership  may  be  con- 
ducted. A  strict  literal  interpretation  of  the  article  of  the  Code  would 
exclude  common  carriers  of  passengers  only,  and  would  illogically, 
without  reason,  attach  more  importance  to  the  vehicle  used  than  to  the 
business  for  which  it  is  used  in  determining  the  obligations  resulting 
from  that  business.  But  we  need  not  pursue  this  subject,  for  the  reason 
that  it  is  not  necessary  to  the  decision  of  the  case. 

Several  bills  of  exception  were  taken  to  the  rulings  of  the  court  in 
admitting  and  in  rejecting  testimony  on  the  trial.  As  the  testimony  of- 
fered was  wholly  immaterial,  and  could  in  no  manner  affect  the  rigtits  of 
the  parties,  it  is  not  necessary  t(3  pass  on  these  rulings  of  the  court 

Both  the  obligations  sued  on  in  this  case  are  promissory  notes  of  the 
North  Louisiana  and  Texas  Railroad  Company  in  its  corporate  name 
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aod  capacity,  through  its  proper  officers,  under  the  act  of  incorporation. 
The  petition  fails  to  disclose  any  consideration  whatever  for  these 
notes;  and  the  case  stands  solely  upon  the  assumption  that  they  are  ob- 
ligations of  the  corporation,  executed  and  issued  by  its  "  duly  auUioHzed 
Olid  empowered  officers,*'  and  that"  they  import  a  sufficient  consider- 
ation. 

It  is  not  possible  to  raise  the  question  more  distinctly  or  to  present 
it  more  plainly  and  simply:  "Are  the  members  of  an  incorporated  com- 
pany, organized  and  established  mainly  for  the  purpose  of  transporting 
persons  and  property  for  hire,  liable  in  solido^  individually,  as  commer- 
cial partners,  upon  promissory  notes  of  the  corporation,  executed  and 
issued  by  its  duly  autJiorlzed  and  empowered  ofhcera  ?" 

Solidarity  of  obligation  necessarily  implies  a  plurality  of  obligors. 
The  owners  of  ships  and  other  vessels,  who  employ  them  in  the  trans- 
portation of  personal  property  for  hire,  are  liable  in  soUdo  as  commer- 
cial partners  with  respect  to  that  business;  but  it  would  be  quite  idle, 
wholly  without  meaning,  to  say  that  the  sole  owner  of  a  ship  or  other 
veesel,  who  employs  it  in  carrying  personal  property  for  hire,  is  liable 
in  solido  and  as  a  commercial  partner.  Sole  obligor,  sole  beneficiary  of 
his  contracts  and  engagements,  he  alone  is  liable. 

An  act  of  incorporation  makes  the  corporators,  however  numerous, 
one  single  juridical  person,  one  single  whole.  The  corporators  no  longer 
have  individuality,  so  far  as  the  relations  of  the  corporation  with  others 
are  concerned;  and  the  several  individualities  are  aggregated  and  merged 
into  one  creation  of  the  law,  the  corporation  which  they  compose.  In  all 
contracts,  all  dealings  of  the  corporation,  it  is  not  the  individual  mem- 
bers who  speak,  and  who  act,  and  who  bind  themselves.  It  is  the  cor- 
poration, and  the  corporation  alone;  and  the  corporation  is  as  truly  a 
unit,  one  smglo  juridical  being  and  personage,  as  is  individual  man  in  his 
individual  acts  and  engtigements.  If  solidarity  is  not  applicable  to  the 
single  engagements  of  an  individual  doing  business,  whatever  it  may  be, 
in  his  individual  name,  and  for  his  individual  account  and  benefit,  how 
can  that  term  apply  to  the  contracts,  and  engagements,  and  obligations 
of  a  corporation  not  less  a  unit,  not  less  one  ? 

A  number  of  persons,  associated  for  the  carrying  of  personal  property 
for  hire,  in  ships  or  other  vessels,  do,  either  by  special  contract,  or  in 
legal  intendment,  form  a  commercial  partnership,  and  they  are  bound  in 
9olido;  but  when  the  same  individuals  associate  themselves  under  a  char- 
ter of  incorporation,  they  do  not  form  a  partnership,  but  do,  by  con- 
tract, and  in  l^al  intendment,  form  and  constitute  a  juridical  being, 
called  a  corporation;  and  if,  in  accordance  with  its  organic  law,  the  act  of 
incorporation,  this  juridical  being,  this  corporation,  pursues  the  same 
business,  there  are  no  longer  individuals  contracting  and  engaging  them- 
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selves,  there  is  no  longer  an  association  which  the  laws  calls  a  commercial 
partnership,  there  is  simply  one  personage,  one  juridical  being.  The 
individual  corporators  are  not  bound;  the  sicgle  juridical  being,  the  cor- 
poration alone,  is  bound;  and  it  is  bound  in  its  aggregate  capacity  as  one 
personage,  just  as  one  individual  man  is  bound  by  his  single  contracts  and 
engagements. 

These  principles  are  elementary,  and  they  are  laid  down  and  formu- 
lated in  the  Civil  Code,  chapter  ten,  in  plain  and  unequivocal  terms.  The 
plaintiff  contracted  with  the  corporation,  not  with  the  individual  mem- 
bers, as  the  notes  sued  on  clearly  prove;  and  he  must  seek  his  remedy 
against  the  corporation,  his  debtor,  not  against  the  individual  membere, 
who  are  Hot  his  debtors. 

The  defendants  are  entitled  to  the  amendment  prayed  for  in  their  an- 
swer to  the  appeal.  The  notes  sued  on  and  the  allegations  of  the  peti- 
tion show  that  these  are  the  obligations  of  the  corporation  in  its  corpo- 
rate name  and  capacity,  by  its  "  duly  authorized  and  empowered'  ajficen^ 
and  not  the  obligations  of  the  individual  members;  and  the  law,  Revised 
Civil  Code,  article  437.  declares  that  such  obligations  can  be  enforced 
only  through  the  president  and  against  the  property  and  effects  of  the 
corporation.  The  corporation  may  be  bound,  its  property  and  effects  may 
be  liable,  for  these  notes;  but  the  individual  members  are  distinct  from 
the  corporation,  and  they  are  in  no  manner  bound  for  its  obligationa  It 
would  bo  improper  to  render  a  decision  in  this  case  which  would  con- 
clude the  holder  with  respect  to  the  corpomtion  or  its  property,  but  he 
has  no  claim  against  the  defendants,  individuals  who,  with  others,  com- 
posed the  corporation;  and  they  are  entitled  to  a  final  decree  to  that  ef- 
fect. 

It  \b  to  no  purpose  to  say  that  this  corporation  is  not  actively  engaged 
in  the  business  for  which  it  was  organized.  If  the  individual  membere 
were  not  bound  originally,  it  is  difficult  to  perceive  how  they  could  be- 
come liable  by  a  change  in  the  condition  of  the  corporation,  by  the  Iobb 
of  its  property,  by  the  suspension  or  discontinuance  of  its  business, 
even  by  its  dissolution.  Creditors  may  proceed  against  the  corpora- 
tion, or  they  might  provoke  a  liquidation,  and  thus  reach  the  property 
and  effects  of  the  corporation;  but  they  have  no  right  of  action  on  the 
contracts  of  the  corporation  against  the  individuals  composing  the  cor- 
poration. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  thus  amended:  That  there  be  final  judgment  in  favor  of 
defendants,  against  plaintiff,  rejecting  the  demand  of  plaintiff,  and  dis- 
missing bis  petition  and  suit;  that  the  rights  of  the  plaintiff,  as  holder  of 
the  two  notes  sued  on  as  against  the  North  Louisiana  and  Texas  Bail- 
road  Company,  be  reserved  and  remain  wholly  unaffected  and  unim- 


r 


MONROE,  JULY,  1877.  557 


Beinhold  vs.  Ludelin^. 


paired  by  the  proceedings  and  decree  in  this  case;  and  that,  thus 
amended,  the  judgment  appealed  from  be  affirmed  with  costs. 


DissENTiNa  Opinion. 

EoAN,  J.  I  dissent  from  so  much  of  the  opinion  and  decree  ae  holds 
the  defendants  in  no  manner  to  be  liable  individually  for  the  debt  sued 
for.  They  may  not  be  liable  in  this  action,  and  yet  be  or  becomd  so  as 
individual  corporators,  at  least  to  the  extent  of  any  unpaid  stock, 
should  the  debt  not  be  otherwise  satisfied. 


No.  723. 

William  Marbury,  Jr.,  et  al.,  Testamentary  Executors,  and  Joseph 

P.  Crosley  vs.  James  F.  Pace. 

Neither  a  citation  of  the  defendant,  nor  a  previous  judjirment  of  default,  is  neces- 
sary to  the  validity  of  a  judgment  based  on  the  confession  of  the  defendant 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

R  W,  (jt  R,  Bichardsotif  for  plaintiffs  and  appellees. 

Garrett  S  Garrett  and  F.  P.  Stuhhs,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  eighteenth  of  April,  1867,  more  than  ten  years 
ago,  plaintiffe  filed  in  the  district  court  for  the  parish  of  Ouachita  a 
petition  at  the  foot  of  which  we  have  found  the  copies  of  two  notes,  for 
each  eight  hundred  dollars,  dated  at  Trenton,  on  the  thirtieth  of  Janu- 
ary, 1861,  payable  to  the  order  of  Slaughter  &  Crosley,  one  on  the  first 
of  March,  the  other  on  the  first  of  November,  1861,  with  interest  at 
eight  per  cent  from  their  maturity. 

These  notes  were  signed  and  delivered  by  defendant  On  the  eighth 
of  October,  1866,  he  acknowledged  said  notes,  and  waived  the  prescrip- 
tion thereon. 

On  the  twenty-fifth  of  March,  1867,  he  confessed  judgment  in  favor  of 
plaintiflls  for  the  amount  of  those  notes,  with  interest  thereon  at  the  rate 
of  ^ht  per  cent  from  the  first  of  March,  1864.  For  the  payment  of 
that  Judgment,  he  was  allowed  a  delay  of  nearly  two  years. 

In  April,  1867,  the  district  court  rendered  judgment  a^^ainst  him. 
That  judgment,  according  to  its  terms,  is  based,  not  only  on  defendant's 
iindenied  confession,  but  on  the  law,  and  on  the  evidence  adduced  in  the 
case. 
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That  judgment  was  foi^otten  in  the  archives  of  the  court;  no  execu- 
tion appears  to  have  issued  on  the  same.  It  was  only  in  the  month  of 
March,  1877,  that  steps  were  taken  to  avoid  an  impending  prescription 
and  revive  the  judgment. 

The  suit  for  the  revival  was  filed,  and  the  usual  citation  served  on  de- 
fendant. This,  he  alleges,  is  the  first  notice  he  has  had  that  such  a  judg- 
ment existed  against  him.  He  immediately  applied  for  and  obtained  a 
suspensive  appeal  from  the  decree  rendered  in  1867,  on  his  own  con- 
fession, on  his  acknowledgment  of  the  debt,  his  renunciation  to  a  partly 
acquired  prescription,  and,  we  presume,  on  the  two  notes,  copies  of 
which  precede  that  renunciation  and  confession. 

Through  their  counsel,  plaintiffs  pray  that  the  judgment  of  the  lower 
court  be  amended,  and  defendant  that  it  be  reversed. 

The  grounds  urged  against  the  judgment  and  for  its  reversal  are: 

First — That  it  W€w  rendered  without  previous  default,  and  on  insuffi- 
cient evidence. 

Second — That  defendant  was  not  indebted  unto  plaintiffs;  but,  as  he 
was  not  cited,  the  judgment  was  obtained  against  him  through  error  and 
fraud. 

First — It  is  only  when  the  defendant  fails  to  appear,  either  in  person 
or  by  his  advocate,  that  a  judgment  by  default  may  be  taken  against 
him.  In  this  case,  defendant  appeared  in  person,  and  joined  issue  by 
confessing  the  facts  set  forth  in  plaintiffs'  petition.  His  appearance  not 
only  dispensed  but  precluded  plaintiff  from  taking  a  default  against 
him.    C.  P.  310,  357,  534. 

As  soon  as  the  petition  and  confession  were  filed,  the  issue  was  joined, 
the  suit  began,  and  the  judgment  was  rendered  on  as  cogent,  as  incon- 
testable, and  as  convincing  evidence  as  can  be  submitted  to  a  court  of 
justice;  the  two  notes  sued  upon,  the  acknowledgment  of  the  notes,  the 
confession  of  defendant,  and  his  signature,  his  undisputed  and  admitted 
signature  attached  to  the  notes,  to  their  acknowledgment,  and  to  the  con- 
fession. It  would  have  been  impossible  to  add  to  the  proof  which  we 
have  found  in  the  transcript;  that  proof  fully  sustains  the  judgment 

Second — The  issuance  of  a  citation  to,  and  its  service  on,  one  who  has 
already  confessed  a  judgment  would  be  as  vain  and  as  useless  a  proceed- 
ing as  one  can  imagine;  for  what  is  the  object  of  citation  ?  .  To  summon 
defendant  to  comply  with  petitioners'  demand,  or  deliver  his  answer  in 
the  oflBce  of  the  derk  of  the  court.  When  his  answer  is  filed,  and  that 
answer  expresses  a  willingness  to  comply  with  the  demand,  a  citation  to 
appear  and  do  what  the  party  has  already  done  is  not  only  not  required 
but  unauthorized. 

Citation  is  the  essential  ground  of  all  civil  action,  in  ordinary  proceed- 
ings, and,  without  it,  those  proceedings  are  absolutely  null,  unless  the 
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defendant,  of  his  own  will,  has  appeared  in  the  suit,  and  answered  the 
demand.  Defendant,  Pace,  has  done  nothing  less;  he  has  appeared,  and, 
in  the  sense  of  the  law,  his  written  confession  is  one  of  those  answers 
which  waive  citation,  delay,  and  default,  and  left  no  issue  to  be  tried. 
5  R  B.  448. 

.  We  are  referred  to  Bouvier  and  Burrill  for  the  meaning  of  the  word 
"defendant,"  and  we  are  informed  that,  without  a  suit,  there  can  be  no 
defendant.  That  a  suit  is  a  condition  precedent  to  a  confession  of  judg- 
ment, which  can  be  made  but  by  a  defendant  and  in  a  judicial  proceed- 
ing. We  believe  otherwise;  the  confession  may  be  made  in  or  out  of 
court,  before  or  during  the  trial.  It  must  be  proven  on  the  trial  and  in 
court  The  law  does  not  prescribe  any  special  form  for  the  confession 
of  a  judgment. 

That  confession  did  not  create  a  new  obUgation;  no  new  debtor  or 
creditor  was  substituted  to  those  who  held  and  owed  the  notes,  and,  if 
it  were  so,  that  fact  would  in  no  way  affect  the  judgment,  which  is 
based  on  the  evidence,  the  law,  and  tne  written  confession  of  defendant 
duly  proven  in  open  court. 

The  charge  that  the  judgment  was  obtained  through  fraud  is  repelled 
by  defendant's  acknowledgment  of  the  debt;  by  his  confession,  which  is 
couched  in  terms  not  calculated  to  take  by  surprise  or  deceive  any  one. 

His  counsel  complains  of  an  error  made  in  the  allowance  of  interest 
from  1861,  instead  of  1864.  That  error  is  the  only  one  which  exists  in 
the  judgment  appealed  from,  and  plaintiflDs  themselves  have  asked  that 
it  be  corrected. 

It  is  therefore  ordered,  adjudged,  and  decreed  that,  in  so  far  as  it 
allows  interest  at  the  rate  of  eight  per  cent  on  plaintiffs'  claim,  from  the 
first  of  March  and  November,  1861,  the  judgment  of  the  lower  court  be 
and  it  is  hereby  annulled,  avoided,  and  reversed.  And  by  reason  of  the 
law,  the  confession  of  judgment,  and  the  evidence  herein  referred  to 
being  in  favor  of  plauatiflfe  it  is  further  ordered,  adjudged,  and  decreed 
that  they  recover  of  the  defendant,  James  F.  Pace,  the  sum  of  sixteen 
hundred  dollars,  with  eight  per  cent  per  annum  interest  thereon  from 
the  first  of  March,  1864,  and  the  costs  of  the  lower  court.  It  is  further 
ordered,  adjudged,  and  decreed  that,  as  above  amended,  the  judgment 
of  the  lower  court  be  and  it  is  hereby  afQrmed;  the  costs  of  the  appeal 
to  be  paid  by  plaintiffs. 

Rehearing  refused. 
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No.  752. 

R.  B.  Burns  vs.  A.  H.  Van  Loan  et  al.  and  J.  L.  Habgbove  vs.  Rufcs 

Stanley  et  al.   Consolidated. 

The  sale  of  the  property  of  an  absentee,  who  owes  no  debts,  and  is  living  at  the 

time,  made  by  one  who  has  obtained  its  administration,  under  an  order  of  court. 

without  any  proof  having  been  made  that  the  absentee  was  dead,  or  had  been 

absent  for  ten  years  and  not  heard  from,  is  null  and  void. 
A  sale  made  by  an  order  of  court  without  authority  to  give  the  order,  is  utterly  void 

and  prescription  will  not  run  in  its  favor. 

APPEAL  from  the  Tenth  Judicial  District  Court,  paxish  of  Caddo. 
Looney,  J. 

J.  i.  Hargrove  and  Hicks  £  Hicks,  for  plaintiffs  and  appellees. 

W.  D.  Wylie,  C.  C,  Henderson,  Looney  &  Elstner,  W.  N.  Wise,  and  L 
M.  Nutt,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  1833  Patrick  S.  Ivers  entered  the  land  in  contro- 
versy at  the  United  States  Land  OflBce  in  Natchitoches,  and  paid  part  of 
the  price.  The  land  is  in  Caddo  parish.  Ivers  was  a  strolling  peddler.  It 
does  not  appear  where  he  lived  at  that  time,  if,  indeed,  he  had  any  fixed 
habitation  in  this  State.  He  had  disappeared  many  years,  when,  in  1858, 
T.  P.  Hotchkiss  applied  to  the  court  of  Caddo  parish  to  be  appointed 
administrator  of  his  succession,  alleging  that  Ivers  had  "  departed  this 
life  many  years  ago,  leaving  in  this  parish  a  small  amount  of  property 
which  is  necessary  to  be  administered." 

On  the  nineteenth  of  July,  1858,  evidence  was  taken  on  this  application 
for  administration,  and  there  was  offered — 

First — The  publication  of  the  notice  of  the  application. 

Second — Oral  proof  that  the  newspaper  in  which  the  notice  appeared  is 
published  in  Shreveport. 

No  other  testimony  was  offered  or  required.  It  is  singular  that  when 
such  particularity  was  observed  in  proving  what  would  have  been  as 
well  proved  by  filing  copies  of  the  newspaper,  no  one  thought  of  proving 
that  Ivers  was  dead. 

Hotchkiss  was  appointed  administrator,  qualified,  and  petitioned  the 
court  for  a  sale  of  the  land  belonging  to  the  succession.  That  was  the 
sole  property,  and  the  petition  alleged  that  "  there  are  debts  due  from 
the  succession,  and  it  is  necessary  to  sell  the  land  to  pay  them."  An 
order  of  sale  was  thereupon  entered,  dated  September  11, 1858.  It  was 
not  until  three  days  afterward,  on  the  fourteenth,  that  the  attorney  of 
absent  heirs  "  accepted  service  of  the  petition,  and  waived  time  and  cita- 
tion." The  sale  took  place,  the  administrator  made  title  to  the  purchaser, 
and  the  defendants  claim  under  that  title  through  mesne  conveyances. 

While  these  proceedings  were  going  on  in  Caddo  parish,  Ivers  was  living 
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idth  his  family  in  Mississippi.  A  witness  who  had  known  him  from  boy- 
hood, and  during  forty  years,  saw  him  near  Monticello,  in  that  State,  in 
1864.  He  died  there  in  1869.  He  had  never  completed  the  payment  for 
the  land  to  the  Gk)vernment,  but  his  children  did  after  his  death,  and  a 
patent  issued  on  the  nineteenth  of  November,  1874,  to  Patrick  S.  Ivers, 
reciting  that  from  the  certificate  of  the  register  of  the  land-office  at 
Natchitoches  it  appeared  that  full  payment  had  been  made  for  the  land. 
The  plaintiff  derive  title  from  the  heirs  of  Ivors  under  this  patent. 

The  defendants  contend  that  I vers's  long  absence  from  the  State  created 
the  presumption  of  death,  and  therefore  his  succession  was  properly 
opeoed,  and  the  sale  made  under  the  order  of  the  court  is  vaUd.  They 
plead  ownership  and  possession  under  this  title,  and  the  prescription  of 
ten  and  twenty  years. 

When  a  person  possessed  of  property  within  this  State  shall  be  absent, 
or  shall  reside  elsewhere,  and  shall  not  have  appointed  somebody  to  take 
care  of  his  property,  the  judge  shall  appoint  a  curator  to  administer  it 
This  curator  has  no  other  power  than  that  of  administering  the  property, 
and  has  not  the  right  to  alienate  or  mortgage  it  under  any  pretense  whatso> 
evet.  His  responsibility  is  the  same  as  that  of  a  tutor;  the  mortgage  by 
which  tutors  are  bound  attaches  to  him,  and  he  has  the  same  annual 
compensation.  Whenever  the  curator  shall  apply  to  the  court  by  peti- 
tion, setting  forth  under  oath  that  the  absentee  has  not  been  heard  from 
for  ten  years,  and  that  he  has  no  heirs,  known  to  the  curator,  residing  in 
the  State;  or  if  the  judge  knows  these  facts,  or  any  other  person  than 
the  curator  shall  make  proof  of  them  to  the  satisfaction  of  the  judge, 
then  it  is  his  duty  to  order  the  sale  of  the  property  of  the  absentee  and 
the  payment  of  the  funds  arising  from  the  sale  into  the  State  treasury. 
The  curator  of  the  absentee  may  file  annual  accounts  of  his  administra- 
tion, and  have  them  homologated  contradictorily  with  a  curator  ad  hoc 
appointed  for  that  purpose,  and,  when  his  administration  ends,  he  must 
give  an  account  of  it  Civil  Code,  articles  50,  53,  56  (new  Nos.  47,  50,  55; 
interpolated  articles  53-4  in  the  revisal  of  1870). 

All  of  these  provisions  are  contained  in  the  Code  of  1825,  save  that 
relative  to  the  sale  of  the  property,  which  became  law  in  1855  (Revised 
Statutes  of  1856,  p.  1),  and  which  is  incorporated  in  the  revisal  of  the 
Code  of  1870.  None  of  them  have  been  complied  with.  Instead  of  ap- 
pointing a  curator  to  administer  the  property,  l.  e.,  to  take  care  of  it,  to 
canserve  it  (for  the  word  is  manifestly  not  used  here  in  its  technical 
sense),  who  should  render  annual  accounts  of  his  gestion,  and,  when  ten 
years  have  passed  and  the  absentee  has  not  been  heard  from,  should  ap- 
ply to  the  court  for  a  sale  of  his  property  upon  a  statement  under  oath 
of  such  absence,  there  was  appointed  an  administrator,  without  proof 
either  of  death  or  ten  years  absence,  or  of  any  absence  at  all,  who  pro- 
ceeded immediately  to  sell. 
36 
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There  is  not  intended  here  any  finely-drawn  distinctions  between  the 
two  designations  of  the  officer  who  is  charged  with  the  estate  of  the  ab- 
sentee. The  defect  of  the  proceeding  does  not  consist  in  the  nomencla- 
ture adopted.  Whether  he  was  denominated  curator  or  administrator 
matters  not,  but  the  validity  of  his  acts  as  the  representative  of  the  law, 
who  had  control  of  the  property  of  the  absentee,  must  be  tested  by  the 
law.  The  Code  of  1825  gave  him  no  power  either  to  alienate  or  mort- 
gage the  property.  It  expressly  withheld  that  power  from  him.  It  con- 
templated a  long  administration  of  it,  as  a  tutor  has  of  a  minor's  often- 
times, and  permitted  him  to  file  annual  accounts.  It  was  only  terminated 
when  the  absentee  appointed  an  attorney  in  fact  for  the  administration 
of  his  estate,  or,  when  a  certain  time  having  passed  without  hearing  of 
him,  his  heirs  caused  themselves  to  be  put  provisionally  in  possession  of 
it  Civil  Code,  article  55  (new  No.  52).  The  Legislature  of  1855  provided 
a  new  mode  of  terminating  this  administration  of  an  absentee's  prop- 
erty. If  the  absence  shall  have  continued  ten  yeara,  a  sale  may  be  ef- 
fected in  the  manner  and  under  the  circumstances  detailed  in  the  act  of 
that  year. 

But  in  this  case  there  was  no  curator  who  had  been  burthened  for  ten 
years  with  administering  the  property  of  an  absent  owner,  and  who 
desired  to  avail  himself  of  this  legislative  permission  tD  sell  and  pay  the 
proceeds  to  the  flsc.  Nor  was  the  treiisury  much  benefited,  since  the 
paynu*nt  was  made  August  1, 18G3,  when  the  only  currency  of  that  local- 
ity was  greatly  depreciated.  If  there  had  been  creditors,  the  case  would 
have  been  wholly  different.  But  Iveivi  owed  nobody.  The  debts  which 
the  property  was  sold  to  pay  were  all  created  by  the  proceedmgs  for 
selling  it  If  Ivors  was  alive,  and  any  one  was  desirous  of  benefiting 
him,  he  could  apply  for  the  curatorship,  and  administer  his  property, 
t€hking  care  of  it  and  conserving  it  If  he  was  dead,  his  heirs  owned  the 
property,  and  it  was  their  concern  to  protect  their  interests.  The  sole 
object  of  the  administration  was  to  sell.  The  meagi'e  account  shows 
that  nobody  was  paid  any  thing,  and  nobody  claimed  any  thing,  except 
the  clerk,  and  sheriff,  and  attorney,  and  printer,  and  administrator.  Three 
hundred  and  seventy-four  dollars  were  paid  into  the  treasury. 

If  Ivors  had  been  dead  at  that  moment,  all  this  would  have  been 
wrong.  Our  law  does  not  contemplate  an  administration  of  a  succession, 
if  there  are  no  debts.  Its  settlement  is  otherwise  provided  for.  There- 
fore, if  Ivors  had  been  away  long  enough  to  create  the  presumption  of 
death,  and  it  was  lawful  to  settle  his  succession  as  if  he  were  dead,  this 
mode  of  settlement  is  unlawful.  One  can  not  raise  an  illegal  presump- 
tion of  death,  and,  acting  upon  it,  dispose  of  the  property  in  a  manner 
which  would  be  illegal  if  the  owner  were  dead.  There  was  no  proof 
whatever  of  prolonged  absence,  in  order  to  create  the  presumption  of 
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death,  nor  proof  of  actual  death.  And  if  the  succession  sale  of  Ivers's 
property,  upon  which  the  defendants  rest  as  the  source  of  their  title,  is 
ill^al,  because  not  conducted  under  the  forms  for  alienating  a  decedent's 
property,  nor  under  the  forms  for  alienating  an  absentee's  property, 
much  more  is  it  invalid  when  made  during  the  life  of  its  owner,  and  when 
no  necessity  for  the  alienation  existed.  The  title  of  Hotchkiss  as  admin- 
istrator is  null,  because  he  had  no  authority  to  make  it,  and  the  prescrip- 
tion pleaded  does  not  validate  it.  It  was  not  a  sale  the  informalities  of 
which  are  cured  by  a  certain  lapse  of  time,  and  which  becomes  perfect 
through  prescription,  but  it  was  void  because  the  court  was  without  au- 
thority to  order  it.  Morton  vs.  Reynolds,  4  Rob.  26;  McCluskey  vs.  Webb, 
idem,  201;  Robert  vs.  Brown,  14  Annual,  598. 

A.  H.  Van  Loan,  one  of  the  defendants,  had  entered  a  part  of  this  land 
by  permission  of  the  register  of  the  land-ofifice  at  Natchitoches,  and 
other  parties  had  effected  entries  before  his  was  made.  This  elicited  the 
following  letter  of  instructions  from,  the  Commissioner  of  the  General 
Land-Office  at  Washington  to  the  register  at  Natchitoches.  It  is  dated 
April  1, 1873: 

"On  the  first  of  October,  1872,  >ou  were  advised  of  the  cancellation  of 
homestead  entry  No.  748,  Abraham  H.  Van  Loan,  upon  the  (here  follows 
description  by  sections,  range,  etc.),  for  conflict  with  the  prior  cash  entry 
of  Patrick  Stanbury  Ivors,  No.  998,  dated  January  27, 1833,  for  the  north- 
west quarter  of  said  section,  and  that  the  above  was  the  third  entry  al- 
lowed upon  said  tract,  contrary  to  express  instructions  contained  in  the 
above  letter.  You  have  allowed  Mr.  Van  Loan  to  commute  his  entry  to 
cash,  under  the  eighth  section  of  the  act  of  May  20, 1862.  You  will  please 
advise  Mr.  Van  Loan  of  the  cancellation  of  his  commutation  entry,  and 
that  the  purchase  money  paid  thereon  will  be  refunded  upon  proper  ap- 
plication being  made  through  you  to  this  office." 

It  is  urged  on  the  part  of  the  defendants  that  the  decree  of  the  court 
ordering  the  sale  of  the  succession  property  should  protect  them,  and,  as 
the  court  which  thus  ordered  the  sale  had  jurisdiction  of  successions,  it 
was  not  for  them  to  look  beyond  it.  But  that  is  assuming  as  true  that 
which  we  know  was  not  true.  The  owner  was  not  dead.  There  was  no 
succession.    Chief  Justice  Marshall  thus  disposes  of  that  position: 

"To  give  the  ordinary  jurisdiction,  a  case  in  which,  by  law,  letters  of 
administration  may  issue  must  be  brought  before  him.  In  the  common 
case  of  intestacy  it  is  clear  that  letters  of  administration  must  be  granted 
to  some  person  by  the  ordinary,  and,  though  they  should  be  granted  to 
one  not  entitled  by  law,  still  the  act  is  binding  until  annulled  by  the  com- 
petent authority,  because  he  had  power  to  grant  letters  of  administra- 
tion in  the  case.  But  suppose  adniinistration  to  be  granted  on  the  estate 
of  a  person  not  really  dead.    The  act,  all  will  admit,  is  totally*  void.   The 
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ordinary  must  always  inquire  and  decide  whether  the  person  whose  es- 
tate is  to  be  committed  to  the  care  of  others  be  dead  or  in  life."  Griffith 
vs.  Frazier,  8  Cranch.  9. 

And  it  can  not  with  reason  be  contended  that  the  defendants  were  pru- 
dent, or  not  careless,  in  purchasing  under  a  title  which  had  on  its  face  so 
many  features  to  warn  against  approach.  The  proceedings  in  the  suc- 
cession should  have  put  every  inquirer  on  his  guard. 

The  judgments  of  the  lower  court  in  both  cases  were  for  the  plaintiffs, 
and  they  are  affirmed. 


29 

oll8 

118 

564 
454 
465 

No.  753. 


Georgk  J.  Jones  vs.  Succession  of  Nathan  Hoss  et  au 


When  an  administrator  is  ordered  by  the  court  to  lease  succession  property  at  pub- 
lic auction  to  the  highest  bidder  who  shall  furnish  approved  security,  he  may 
at  once,  without  additional  advertisement,  rc-auotion  the  lease,  if  the  highest 
bidder  at  the  first  auction  fails  to  furnish  the  prescribed  security. 

A  liability  for  damafires  on  account  of  any  malicious  wrong  is  strictly  personal. 

A  judgment  in  favor  of  a  party  who  has  subrograted  another  to  his  claim  is  illegal. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J. 

Nutt  &  Leonard  and  Hicks  &  Hhcks,  for  plaintiff  and  appellee. 

W.  H,  Wisey  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Nathan  Hoss,  in  his  capacity  as  administrator  of  the  suc- 
cession of  E.  C.  Hart,  by  order  of  the  parish  court  of  Caddo,  offered  at 
public  auction,  on  the  twenty-fourth  of  December,  1872,  the  lease  for 
the  year  1873,  of  the  Island  Plantation,  belonging  to  the  succession. 

The  advertisement,  published  in  the  newspaper,  announced  that  "  the 
lessee  will  be  required  to  give  a  note,  with  approved  personal  security, 
payable  January  1, 1874,  in  favor  of  Nathan  Hoss,  administrator;"  and 
this  was  publicly  announced  by  the  auctioneer. 

At  the  public  offering  George  J.  Jones  was  the  highest  and  last  bidder. 
He  named  the  security,  which  Hoss  would  not  accept  He  said  he  could 
give  other  security,  and  he  was  told  this  must  be  done  or  the  lease  would 
be  re-offered  during  the  legal  hours,  which  closed  at  four  o'clock.  Fail- 
ing to  furnish  the  security,  the  lease  was  again  offered,  and  it  was  adju- 
dicated to  White,  who  immediately  complied  with  the  terms  and  gave 
the  requisite  security. 

Jones  was  in  possession  under  a  leafise  for  the  year  1872,  and  Hoss  was 
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compelled  to  have  him  dispossessed  by  the  sheriff,  by  order  of  the  par- 
ish court,  on  the  seventh  of  January,  1873. 

Neariy  a  year  after  this,  on  the  nineteenth  of  December,  1873,  after 
the  death  of  Hoss  and  of  Lewis,  the  auctioneer,  who  adjudicated  the 
lease,  Jones  brought  this  suit  against  the  executors  and  heirs  and  tutrix 
of  the  minors  and  the  widow  of  Hoss,  to  recover  three  thousand  dollars 
damages  for  loss  of  the  profits  which  he  would  have  made  on  the  leased 
property,  and  twenty-five  hundred  dollars  additional  damages  for  the 
malicious  outrage  and  indignity  and  injury  to  his  credit  caused  by  the 
■conduct  of  Hoss. 

The  judgment  of  the  court  below  was  in  favor  of  George  J.  Jones 
against  the  succession  of  Hoss,  represented  by  the  executors  and  the 
heirs  named  in  the  petition,  for  $1892;  and  the  defendants  appealed. 

It  was  the  perfect  right  of  Nathan  Hoss,  it  was  his  duty,  as  the  repre- 
sentative of  the  succession  of  Hart,  to  require  immediate  and  strict 
compliance  with  the  terms  of  the  letting,  which  was  by  order  and  au- 
thority of  the  parish  court.  All  those  who  attended  the  auction  knew 
that  approved  personal  security  would  be  required ;  and  it  was  the  busi- 
ness of  those  who  intended  to  compete  for  the  lease  to  be  prepared  to 
furnish  undoubted  security,  for  the  administrator  would  have  been  dere- 
lict in  duty  if  he  had  accepted  doubtful  security. 

The  names  offered  by  Jones  were  not  satisfactory,  not  such  as  the 
administrator  would  approve;  and  the  lease  was  properly  re-offered 
after  a  delay  of  not  less  than  two  to  two  and  a  half  hours.  The  admin- 
istrator was  not  obliged  to  resort  to  the  "folle  enchere."  He  might 
have  done  so  and  held  Jones  responsible  for  any  difference  between  his 
bid  and  that  obtained  at  a  subsequent  offering;  but  he  was  not  com- 
pelled to  do  this.  The  adjudication  was  not  complete,  because  it  was 
conditioned  upon  the  giving  of  approved  personal  security;  and  the 
failure  of  Jones  to  comply  with  the  terms  authorized  the  treating  of  his 
bid  as  a  nullity  and  the  re-offering  of  the  lease. 

There  were  circumstances  in  the  case  which  required  the  administra- 
tor to  be  extremely  cautious  in  his  dealings  with  Jones.  Jones  had 
leased  the  plantation  for  the  year  1870,  and  the  administrators  were  com- 
pelled to  sue  him  and  to  resort  to  provisional  seizure  to  secure  the  rent.  He 
leased  it  again  for  187  L,  and  again  the  administrators  sued  and  seized 
provisionally.  He  leased  it  again  for  1872,  and  again  suit  was  brought 
and  provisional  seizure  and  attachment  for  the  rent.  These  three  cases 
were  then  pending,  and  the  rent  for  three  years  was  impaid.  The  suits 
were  consolidated  and  finally  disposed  of  by  decree  of  this  court  at  the 
July  term,  1874,  in  favor  of  the  administrators.    26  An.  659. 

It  was  proven  in  that  litigation  that  Jones  had  given  the  administra- 
tors a  draft  on  his  commission  merchants  in  New  Orleans  for  the  rent 
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for  one  of  the  three  years,  and  had  notified  them  not  to  accept  or  pay 
the  draft;  and  he  pleaded  the  giving  of  this  draft  as  a  novation  of  the 
debt  and  a  discharge  of  the  lessor*s  privilege.  The  defenses  set  up 
were  held,  and  we  think  properly,  to  be  without  merit  or  legal  founda- 
tion. 

No  man  in  his  senses  would  have  been  willing  to  renew  a  lease  with 
such  a  tenant  if  he  had  been  dealing  with  his  own  property.  Certainly 
the  administrator  would  not  have  been  justified  in  letting  to  him  the 
property  of  the  succession  without  security,  good  and  safe  beyond 
doubt;  and  it  is  difficult  to  understand  how  any  responsible  person  could 
have  consented  to  become  security  for  him.  Hoss  might  well,  when  he 
saw  Jones  bidding,  have  told  the  auctioneer  not  to  accept  his  bid.  As 
it  was  accepted,  it  was  the  business  of  Jones  to  have  furnished  such 
security  promptly  as  the  administrator  could  not  have  reasonably  ob- 
jected to.  It  was  near  the  end  of  the  year,  the  period  at  which  those  in- 
tending to  cultivate  leased  property  make  their  arrangements;  and  it 
might  have  been  greatly  prejudicial  to  the  succession  to  have  waited 
upon  the  uncertainty  of  compliance  by  Jones  with  the  tenns  of  the  let- 
ting, to  do  that  which  ho  knew  in  advance  he  would  be  required  to  do, 
and  which  he  should  have  been  prepared  to  do  at  once.  In  the  event 
of  his  failure,  if  the  day  had  passed,  a  new  order  of  court  might  have 
been  required,  certainly  new  advertising  and  additional  expense  would 
have  been  necessary;  and  Hoss  did  no  more  than  his  duty  in  disregard- 
ing Jones's  bid  and  re-offering  the  lease. 

That  part  of  the  demand  which  is  based  upon  the  alleged  malicious 
outrage  and  indignity  need  not  be  seriously  considered.  Actions  for 
such  wrongs  die  with  the  wrong-doers;  and  they  can  not  be  maintained 
against  the  heirs  and  representatives  of  the  deceased,  even  when  they 
are  well  founded  in  fact. 

We  find  in  the  record,  as  part  of  the  evidenc3,  filed  in  the  cause  on 
the  day  of  its  date,  ninth  of  December,  1874,  a  writing  by  which  George 
J.  Jones,  in  consideration  of  his  indebtedness  to  bis  brother,  A.  J.  Jones, 
in  the  sum  of  fifty-two  hundred  dollars,  with  interest  from  1870,  trans- 
fers to  A.  J.  Jones  "  the  claim  in  the  above-entitled  suit,  and  I  subro- 
gate him  to  all  my  rights  in  the  same  and  give  him  full  power  to  control 
and  manage  the  same,  to  be  held  and  used  by  him  as  security  for  the 
payment  of  the  above  sum  as  collateral  security." 

Strange  to  say,  on  the  fourteenth  of  May,  1877,  about  two  y^rs  and  a 
half  after  George  J.  Jones  had  thus  divested  himself  of  all  right  to  and 
power  of  control  and  management  of  the  suit  and  claim,  judgment  was 
rendered  in  his  name  and  in  his  favor  in  that  suit  upon  that  claim.  Of 
course,  George  J.  Jones  no  longer  had  any  suit  to  prosecute  or  right  or 
claim  to  be  enforced.    The  judgment  is  erroneous  in  that  respect,  and 
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could  not  be  maiDtained,  even  if  there  had  been  any  merit  in  the  suit 
originally,  which  we  do  not  think  there  was. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  and  that  the  suit  of 
plaintiff  be  dismissed  with  costs  in  both  courts. 

Mr.  Justice  Egan,  having  been  of  counsel,  is  recused. 

Rehearing  refused. 


No.  692. 
Hkrman  Meyer,  Administrator,  vs.  Joseph  King,  Administrator. 

The  written  acts  of  a  party  to  a  contract,  when  they  express  the  true  intent,  and  ex- 
plain the  real  nature  of  the  contract,  are  admissible  in  evidence,  even  when  es- 
tablish incr  a  different  form  of  contract. 

The  authority  to  Bign  another's  name  to  a  sin{?le  act,  if  done  by  order  of,  and  in  the 
presence  of  the  principal,  need  not  be  in  writing. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Far  sons,  J. 

Robert  J.  Caldwell  and  John  H,  Dinkgrave,  for  plaintiff  and  appellant. 

Cobb  &  Gunhyy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Defendant,  as  administrator  of  the  succession  of  Simon 
King,  advertised  to  be  sold  on  the  seventh  of  April  last,  and  as  belong- 
ing to  said  succession,  a  tract  of  land  alleged  by  plaintiff  to  be  the  prop- 
erty of  the  succession  of  Jesse  Sherman. 

The  intended  and  advertised  sale  was  enjoined  by  plaintiff,  as  admin- 
istrator of  the  succession  of  said  Jesse  Sherman.  He  prays  that  the 
latter's  succession  be  recognized  as  the  owner  of  that  land. 

His  injunction  and  action  are  based  on  private  instruments,  two  of 
which  were  excluded,  and  two  admitted  as  e\idencc  by  the  lower  court. 
The  admitted  and  excluded  instruments  are  the  following,  to  wit: 

First — ^A  receipt  from  Simon  King,  dated  Trenton,  La.,  January  21, 
1875,  in  which  he  acknowledges  that,  in  part  payment  of  a  certain  tract 
of  land  sold  by  him  to  Jesse  Sherman,  ho  received  from  said  Sherman 
the  sum  of  $168  64. 

Second — A  written  declaration,  of  the  same  date  as  the  receipt,  deliv- 
ered by  King  to  Sherman,  in  and  by  which  the  former  "  obligated  him- 
self to  wait,"  in  the  terms  of  that  declaration,  "  for  the  payment  on  that 
land  that  I  sold  to  Jesse  Sherman  tico  years  for  the  payments" 

Third — An  act  of  lease  from  Simon  King  to  Jesse  Sherman  of  the 
land  in  controversy,  for  the  year  1876,  at  the  rate  of  three  doUara  and 
ten  cents  per  acre,  payable  on  the  first  of  November,  1876. 


668  SUPREME  COURT  OP  LOUISIANA, 


Meyer  vs.  Kins:. 


J^'ourth — Another  act  subscribed  by  l^mon  King,  on  the  day  the  lease 
appears  to  have  been  agreed  to,  in  and  by  which  he  etipolated  "  Uiat  the 
payments  made  by  Jesse  Sherman  for  the  lease  of  the  land  shaU  be  placed 
to  the  credit  of  said  Sherman  as  of  a  contract  of  sale.  And,  further,  Viat 
if,  on  the  first  of  November,  1877,  he,  Sherman,  shall  make  his  second  pay- 
ment, as  shaicn  by  the  recorded  lease,  or  any  day  after  the  agreement  of 
parties,  then  and  i?i  that  case  the  xchole  one  hundred  and  sixty  acres  of 
land  to  revert  to  him,  and  their  contract  to  have,  in  the  event  of  said  pay- 
ment, the  force  and  effect  of  an  act  of  sale  as  between  the  parties*' 

What  is  called  a  lease,  and  the  act  which  reveals  itB  character,  were 
passed  on  the  twenty-fourth  of  June,  1876,  eighteen  months  after  King 
had  acknowledged  having  received  from  Sherman,  in  part  payment  of 
the  land  sold  by  the  former  to  the  latter,  ^168  64,  eighteen  months  after 
the  extension  of  time  allowed  Sherman  to  pay  the  balance  then  due  on 
the  price  of  the  land. 

We  are  left  to  infer  what  was  the  price  fixed  between  the  parties,  and 
the  balance  due  on  that  price  in  January,  1875.  The  evidence  on  that 
point  is  vague  and  incomplete.  Was  the  land  cleared?  Was  it  im- 
proved ?  Was  it  of  a  good  or  inferior  quality?  If  it  was  a  forest,  who 
converted  it  into  a  productive  field  ?  Was  it  King  ?  Was  it  Sherman  ? 
What  was,  and  what  is,  its  value  ?    For  what  price  was  it  sold  ? 

Sherman,  who  was,  and  who  died,  poor,  would  not  have  imagined  and 
consented  to  lease,  on  the  twenty-fourth  of  June,  a  tract  of  land  which 
was  in  his  possession  at  least  five  months  before,  and  on  the  successful 
•cultivation  of  which  he  depended  to  satisfy,  whatever  it  may  have  beeo, 
his  obligation  toward  King.  From  the  scanty  amount  of  the  inventory 
of  his  estate,  we  can  justly  presume  that  his  only  resource  was  his  labor, 
and,  unless  driven  from  overflowed  fields,  laborers,  in  our  State,  do  not 
lease  in  June  to  harvest  in  November. 

In  1876,  Sherman  raised  a  crop  on  the  land.  When  was  it  commenced  ? 
Was  it  on  the  twenty-fourth  of  June?  That  is  not  probable.  We  have 
every  reason  to  believe  that,  in  January,  1876,  Sherman  was  on  that 
land,  and  that,  when  he  paid  a  part  of  its  price,  he  was  not  merely  in 
possession,  but  that  his  possession  dated  from  either  a  sale  or  a  promise 
of  sale  anterior  to  the  payment  of  January,  1875.  At  that  time,  King 
acknowledged,  over  his  signature  and  in  presence  of  two  witnesses,  that 
he  had  sold  that  land  to  Sherman;  that  he  had  received  from  Sherman  a 
specified  portion  of  the  price  of  that  sale,  and  that,  for  the  payment  of 
the  balance  of  that  price,  he  had  allowed  to  Sherman  a  delay  of  two 
years. 

In  one  of  the  agreements  of  the  twenty-fourth  of  June  it  is  expressly 
stipulated  that,  if  on  the  first  of  November,  1877,  Jesse  Sherman  makem 
his  second  payment,  as  shown  by  the  recoi\led  lease,  he  shall  acquire  title 
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to  the  whole  of  the  land.  The  first  payment  was  made;  that  can  not  be 
disputed.  Thereafter  Sherman  was  sued,  his  crop  seized,  and  a  second 
payment  was  made.  Was  it  not  the  last  that  could  have  been  l^ally 
enforced  by  King  or  the  representative  of  his  succession  ? 

We  are  told  that  the  time  fixed  for  the  last  payment  is  the  first  of 
November  next,  1877.  Is  not  this  a  clerical  error  ?  Does  that  date  cor- 
respond with  that  fixed  in  the  document  which  evidences  the  granting  of 
an  extension  of  time  ?  In  January,  1875,  King  bound  himself  to  wait 
until  January,  1877,  the  space  of  two  years,  for  the  payment  of  the 
balance  of  the  price.  At  that  date,  cotton  is  generally  gathered,  ship- 
ped, or  disposed  of,  and  it  may  have  been  on  that  account  that  the  time 
of  payment  was  changed  from  Januarj^,  1877,  to  November,  1876. 

This  is  but  an  inference,  but  one  which  grows  out  of  positive  facts. 
Two  documents  were  signed  by  King  and  delivered  to  Sherman  on  the 
twenty-first  of  January,  1875.  In  one  of  them,  the  delay  of  two  years  is 
granted,  not  by  firing  any  day  of  any  month  for  the  expiration  of  said 
delay,  but  in  so  many  words,  "  two  years."  It  is  not  denied  that  the 
twenty-first  of  January,  1875,  is  the  date  when  those  twin  documents 
were  signed  and  delivered,  and,  as  a  matter  of  course,  the  period  agreed 
upon  for  the  second  payment  was  originally  the  twenty-first  of  January, 
1877. 

To  secure  King,  to  give  him,  on  the  crop  of  1876,  the  lessor's  privilege, 
to  enable  him  to  seize  that  crop,  the  lease  of  June  was  added  to  the  pre- 
vious sale  or  promise  of  sale.  In  the  lease,  the  term  of  payment  was 
advanced;  and,  as  we  have  already  said,  the  payment  which,  under  the 
first  agreement,  was  to  be  made  in  January,  1877,  was  fixed,  in  the  lease, 
on  the  first  of  November,  1876. 

It  is  urged  that  two  additional  payments  were  to  bo  made,  after  that 
of  the  twenty-first  of  January,  1875.  That  supposition  is  not  sustained 
by  any  part  of  the  evidence.  The  word  "  payments"  is  in  one  of  the 
documents,  at  the  end  of  the  last  line;  but,  in  the  very  same  document, 
King  said:  "  I  obligate  myself  to  wait  for  the  payment  on  the  land"  In 
the  promise  of  sale  or  conditional  sale  of  the  twenty-first  of  June, 
1876,  there  are  two  important  stipulations: 

First — The  payments  made  by  Sherman  were  to  be  credited  on  the 
price  of  the  land;  and,  further,  we  now  copy  from  the  act  itself:  "  If 
on  the  first  day  of  November ^  A.  D.  1877,  Jesse  Sherman  makes  his  second 
payment,  as  shown  by  the  recorded  lease,  etc,,  this  contract  shall  have  the 
force  and  effect  of  a  sale,^*  In  this  stipulation  there  is  an  apparent  con- 
tradiction. The  only  payment  to  be  made,  at  least  as  shoicn  by  the  act  of 
lease,  was  to  be  made  on  the  first  of  November,  1876.  That  clear  and 
positive  declaration  "  as  shown  by  the  lease,"*  could .  not  have  escaped  the 
parties'  attention,  and  repels  the  conclusion  that  any  payment  was  fixed 
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for  the  first  of  November,  1877.  Under  this  constructipn,  the  second 
payment,  the  payment  which  was  to  give  to  the  parties'  contract  the 
effect  and  the  force  of  a  sale,  was  made  before  the  institution  of  this 
suit. 

Defendant  has  filed  and  ui^es  the  plea  of  Us  j)€ndens.  That  plea  was 
properly  overruled.  Sherman's  representative  could  not  legally  resist 
the  payment  of  the  balance  due  to  the  succession  of  King;  but,  as  soon 
as  that  payment  was  made,  the  right  of  action  to  recover  the  land  or 
enjoin  its  intended  sale  accrued  to  tlie  succession  of  Sherman.  If  that 
payment  was  the  second,  it  vested  the  title  to  the  land  in  the  lastrmen- 
tioned  succession.  If,  as  alleged  by  defendant,  there  is  still  another,  a 
third  payment,  to  be  made  in  November,  1877,  the  term  of  the  presumed 
obligation  has  not  arrived,  and  the  administrator  of  the  estate  of  King 
could  not,  before  that  term,  advertise  for  sale  the  land  in  controversy. 

The  receipt  from  King  to  Sherman,  and  the  agreement  for  an  exten- 
sion, of  time,  should  not  have  been  excluded  by  the  lower  court;  they 
constitute,  if  not  a  complete  title,  the  .commencement  of  a  title;  they  do 
not  contradict,  they  explain,  the  act  to  which  the  parties  have  given  the 
form  of  a  lease;  they  corroborate  the  stipulations  of  the  instrument 
called  a  counter-letter:  they  are  the  component  parts  of  one  and  the 
same  contract,  the  corresponding  links  of  the  evidence  of  that  eon- 
tract. 

That  a  lessee's  possession  is  that  of  the  lessor,  that  the  lessor's  title 
can  not  be  assailed  by  the  lessee,  is  not,  could  not,  be  disputed.  In  this 
case,  it  is  manifest  the  lease  was  intended  as  a  security  for  the  payment 
of  the  balance  due  on  the  price  of  a  sale  or  not  less  than  a  promise  of 
sale.  It  did  not  impair  or  destroy,  it  reiterated  and  confirmed,  when 
coupled  with  the  counter-letter,  the  stipulations  of  the  sale. 

On  the  trial,  defendant,  a  son  of  King,  was  asked  whether  he  had 
signed  his  father's  name,  with  his  father's  consent,  to  the  counter-letter 
herein  referred  to.  That  question  was  objected  to,  on  the  ground  that 
the  authority  to  sign  such  a  document  can  be  shown  but  by  a  written 
act.  The  objection  was  sustained.  This  was  an  error.  The  counter- 
letter  was  not  the  mandate,  but  the  act  signed  for,  in  presence  and  under 
the  instructions  of  the  parent.  That  authority  was  delegated  for  only 
one  object,  was  not  to  be  exercised  out  of  the  interested  parties  pres- 
ence, lasted  the  space  of  time  required  to  write  a  name,  and  expired 
when  the  last  letter  of  the  principal's  name  fell  from  the  agent's  pen.  In 
such  a  case,  the  act  itself  is  the  act  of  ^the  principal,  not  of  the  agent 

The  witnesses  whose  names  are  affixed  to  some  of  the  documents 
copied  in  the  transcript,  may  be  able  to  explain  the  apparent  contradic- 
tion in  the  dates  mentioned  in  the  act  granting  the  extension  and  the  act 
of  lease;  they  and  others  may  prove  whether  Sherman  has  built  on  and 
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improved  the  land,  when  he  took  possession  of  the  same,  and  when  and 
under  what  circumstances  that  possession  ceased. 

If  plaintiff  has  not  paid  the  whole  of  the  price  agreed  upon,  he 
has  paid  of  that  price  the  sum  of  8664  64.  Though  his  petitory 
action  may  have  been  premature,  his  injunction  was  properly  issued, 
and  should  have  been  maintained  until  the  final  determination  of  this 
controversy,  or,  if  there  yet  remains  due  a  balance  of  the  price,  until 
the  date  fixed,  according  to  the  pleadings  of  defendant  himself,  for  the 
payment  of  that  balance. 

We  consider  as  indispensable  a  new  trial  of  this  case. 

It  is  therefore  ordered,  adju(>ged,  and  decreed  tliat  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  and  that  this  case  be 
remanded  to  the  lower  court,  to  be  proceeded  with  according  to  law;  the 
costs  of  the  appeal  to  bo  paid  by  defendant. 


No.  722. 
J.  P.  White  vs.  E.  A.  Givens. 

99    6T1 

M    120| 

In  a  suit  to  enjoin  a  wrongful  soizurc,  and  to  recover  damni^es  on  aoeount  of  it.  f  39  571 
plaintiff  may  prove  the  amount  of  his  attorney's  fees,  like  any  other  element  of  1116  234 
damage. 

The  fact  that  a  debtor  has  other  property  than  his  homestead,  or  has  fraudulently 
disposed  of  other  property,  does  not  affeet  the  exemption  of  the  homestead,  if 
his  condition  brin£:s  him  within  the  operation  of  the  hom^^tead  law. 

APPEAL  from '^the' Eleventh  Judicial  District  Court,  parish  of  Bien- 
ville.    Trimble,  J.    Trial  by  jury. 

J.  S,  Young  and  J.  C.  Egan,  for  plaintiff  and  appellee. 

L,  B.  WatkinSy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  This  is  a  suit  to  prevent,  by  injunction,  the  sale  of  the 
homestead  of  plaintiff,  White,  seized  by  the  sheriflT  under  execution  on 
a  judgment  in  favor  of  defendant,  Givens,  against  White,  and  to  recover 
damages  for  the  unlawful  seizure  of  the  land  and  the  growing  crops. 

Defendant,  Givens,  in  his  answer  denies  that  the  property  is  exempt, 
and  he  pleads  other  matters  tending  to  show  that  White,  pending  the 
suit  of  Givens  against  him,  had  disposed  of  all  his  property  except 
this  tract  of  land,  with  the  view  to  defeat  the  pursuit  of  his  creditor, 
Givens. 

The  case  was  tried  by  a  jury,  and  upon  their  verdict  judgment  was 
reodered  in  favor  of  White  for  one  hundred  and  twenty  dollars  dam- 
ages for  the  wrongful  seizure,  maintaining  and  perpetuating  the  injunc- 
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tion,  and  declaring  the  property  seized  to  be  the  homestead  of  White 
and  not  subject  to  seizure  and  sale. 

Defendant,  Givens,  toojc  two  bills  of  exception  to  the  testimony  offered 
on  the  trial,  the  first  to  the  proof  by  White  of  the  "  value  and  contract 
price  of  his  attorney's  fees,"  on  the  ground  that,  in  an  injimction  suit 
against  the  execution  of  a  judgment,  it  was  inadmissible  to  allege  or 
prove  attorney's  fees  in  behalf  of  plaintiff  in  injunction. 

The  plaintiff  seeks  in  this  suit,  not  only  to  prevent  the  sale  of  his 
homestead,  but  damages  for  the  wrongful  seizure.  He  treats  the  seizure 
as  unlawful,  a  trespass,  a  violation  of  the  right  of  exemption  secured  to 
him  by  law.  He  alleges  as  elements  of  damage  the  fees  paid  his  attor- 
ney, the  loss  of  his  crop,  the  annoyance  to  his  family,  and  his  loss  of 
time  occasioned  by  the  seizure.  It  is  proper  in  estimating  the  damage 
occasioned  by  an  unlawful  invasion  of  the  rights  of  a  plaintiff  to  prove 
the  loss,  including  the  expense  which  he  has  incurred  in  preventing 
further  wrong;  and  the  reasonable  fees  of  an  attorney  may  be  allowed 
as  well  as  any  other  expense  occasioned  to  the  plaintiff  by  the  unlawful 
act  of  the  defendant. 

The  second  bill  of  exceptions  is  to  proof  by  plaintiff,  in  explaDaUon 
of  a  conversation  in  which  he  had  stated  that  the  judgment  in  favor  of 
Givens  was  unjust  This  conversation  was  brought  out  on  the  cross- 
examination,  and  on  re-examination  the  witness  was  asked  why  he  had 
stated,  in  that  conversation,  that  the  judgment  was  unjust;  to  which  he 
answered  that  Givens  owed  him  for  four  bales  of  cotton,  which  overpaid 
the  debt,  and  that  Givens  had  not  given  him  credit  for  the  same. 

It  is  obvious  this  entire  testimony  was  wholly  irrelevant.  The  ques- 
tion of  indebtedness  between  Givens  and  White  had  been  passed  upon 
by  this  court  finally.  It  was  not  proper  for  defendant,  Givens,  to  inter- 
rogate White  touching  the  conversation,  but,  having  done  so,  he  could 
not  with  any  propriety  object  to  the  statement  by  White,  on  re-examina- 
tion, of  the  reasons  which  induced  him  to  make  the  statement  that  the 
judgment  which  Givens  was  seeking  to  enforce  was  unjust.  Of  course, 
the  object  of  Givens's  counsel  in  proving  the  conversation  was  to  influ- 
ence the  jury  in  favor  of  Givens  and  against  White;  and  it  was  the  light 
of  White  to  prevent  that  effect  by  stating,  as  he  did,  the  reasons  which 
Induced  him  to  make  that  statement 

But  all  this  inquiry  was  wholly  immateriy.  The  real  question,  the 
only  question  except  that  of  damage,  was  whether  the  property  seized 
was  exempt  by  law  from  seizure.  It  was  not  necessary,  nor  was  it  proper, 
for  defendant  to  allege  or  to  prove  that  White,  during  the  pendency  of 
the  litigation,  had  disposed  of  other  property.  The  law  exempts  the 
homestead;  and  whether  the  defendant  in  execution  has  other  property 
or  whether  he  has  made  fraudulent  or  fictitious  sales  of  other  property, 
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it  18  not  material  for  us  to  inquire,  because  the  exemption  is  specifically 
of  the  homestead,  and  that  can  not  be  sold  under  execution  whether  the 
defendant  has  other  property  or  not 

The  allegations  of  the  petition  and  the  proof  show  that  the  property 
seized  was  the  homestead  of  the  plaintiff  in  injunction,  White;  that 
he  had  a  wife  and  four  children  dependent  on  him  for  support;  that  the 
tract  of  land  consisted  of  one  hundred  and  twenty  acres;  that  the  whole 
was  not  worth  two  thousand  dollars;  that  he  had  no  other  land;  and 
that  his  wife  had  no  separate  property.  The  case  contemplated  by  law 
IB  fully  made  out  by  the  allegations  and  the  proof;  and  there  is  no  room 
for  doubt  or  question  that  the  property  seized  was  exempt  within  the 
true  intent  and  meaning  of  the  act  of  1865,  extra  session,  No.  33,  p.  52. 

If  White  has  disposed  of  his  property  fraudulently  or  by  simulated 
titles,  that  property  may  be  pursued  by  his  judgment  creditors;  but  no 
act  of  White,  however  fraudulent,  touching  other  property  can  deprive 
him  and  his  family  of  the  exemption  of  the  homestead. 

It  seems  that  Givens  was  determined  to  test  the  right  of  exemption  in 
this  case;  for,  as  he  testifies,  he  gave  the  sheriff  an  indemnity  bond  "  for 
the  sheriff  to  retain  the  seizure."  The  seizure  was  made  on  the  ninth  of 
August.  A  keeper  was  appointed  by  the  sheriff;  and,  although  White 
and  his  family  were  not  interfered  with  in  the  occupation  of  the  dwell- 
ing, his  custody  and  control  and  his  enjoyment  and  right  of  dominion 
were  necessarily  impaired,  and  could  be  exercised  by  him  only  in  subor- 
dination to  the  authority  of  the  sheriff  and  his  keeper.  The  crops  still 
required  work  and  attention  at  the  time  the  seizure  was  made,  and  this 
was  permanently  interrupted  by  the  seizure. 

We  can  not  entertain  any  inquiry  as  to  the  poUcy  of  this  exemption. 
It  is  the  business  of  the  Legislature  to  consider  and  to  determine  that 
Tlie  vahdity  of  the  homestead  act  is  no  longer  an  open  question;  and 
we  must  content  ourselves  with  a  mere  reference  to  what  we  said  and 
decided  in  April  last,  in  the  case  of  Wolf  &  Cerf  vs.  Mary  L.  Hardin. 

The  seizure  in  this  case  was  unlawful.  It  occasioned  White,  besides 
seventy-five  dollars  for  attorney's  fees,  loss  and  damage  to  his  crops. 
The  amount  allowed  by  the  jury,  one  hundred  and  twenty  dollars,  is  not 
excessive,  and  it  is  not  punitive.  We  find  no  cause  to  disturb  the  ver- 
^ct,  which  is  based  upon  the  statements  of  the  witnesses,  neighbors  of 
White,  who  had  much  better  means  of  arriving  at  a  correct  estimate 
than  we  can  have. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed  with  costs. 
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No.  727. 

Joseph  T.  Swan  et  al.  vs.  Mrs.   Ann  T.   Gayle,  Administratrix,  axd 

William  T.  Atkins. 

The  parish  court  is  without  jurisdiction  of  a  suit  by  creditors  of  a  Buccef«ion 
brought  aeainst  a  purchaser  of  a  portion  of  its  property  at  probate  sale,  to 
compel  him  either  to  pay  the  adjudicated  price  of  the  property,  or  have  it  de- 
creed as  still  belonffinfir  to  the  succession. 

A  PPEAL  from  the  Parish  Court  of  Ouachita  parish.    Slack,  J. 

Bobert  J.  Caldivell,  R,  W.  &  B.  Richardson,  and  W.  W.  Farmer,  for 
plaintiflis  and  appellants. 

Cobb  &  Gunby,  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  As  creditors  of  the  succession  of  W.  H.  Gayle,  plaintiffs 
aver  that  immovable  property  belonging  to  said  succession  was  offered 
for  sale,  under  order  of  court,  and  was  adjudicated  for  cash  and  on 
credit  to  Wni.  T.  Atkins,  one  of  the  defendants,  as  shown  by  the  prom- 
verbal  of  the  sale,  and,  besides,  by  acts  pa^^.scd  before  the  recorder  of 
Ouachita  and  recorded  in  his  office. 

They  assail,  as  unfounded  and  false,  the  declaration  made  in  those  acts 
by  Mrs.  Gayle,  as  administratrix  of  her  husband's  estate,  that  Atkins  has 
complied  with  the  conditions  of  the  sale  and  paid  her  the  price  of  the 
property  adjudicated  to  him,  and  they  pray  that,  unless  Atkins  does 
comply  with  the  condition  of  the  aforesaid  sale,  the  property  adjudicated 
to  him  be  decreed  to  belong  to  Crayle's  succession,  and,  as  such,  re-ad- 
vertised for  sale. 

We  are  informed  by  plaintiffs'  petition  that — ^since  more  than  two 
years — Mrs.  Gayle  has  filed  an  account  of  her  administration,  and  that, 
in  July,  1875,  the  Supreme  Court  has  passed  on  their  opposition  to  that 
account,  but  we  have  not  been  appilsed  of  the  nature  of  that  opposition 
or  of  the  tenor  of  the  decree. 

Two  exceptions  were  filed  by  Wm.  T.  Atkins:  one  to  the  jurisdiction 
of  the  parish  court,  by  which  this  case  was  decided ;  the  other,  that 
plaintiffs'  petition  discloses  no  cause  of  action. 

Those  exceptions  were  sustained,  and  plaintiffs  have  appealed. 

They  contend  that  their  demand  is  of  a  probate  character ;  that  the 
property  adjudicated  to  Atkins  has  not  ceased  to  be,  is  now,  In  the  suc- 
cession of  Gayle.  Were  it  so,  the  jurisdiction  of  the  parish  court  could 
not  be  successfully  contested;  but,  by  the  judicial  admissions  already 
cited,  what  do  we  learn  ?  That,  under  order  of  a  competent  court,  sales 
were  advertised  and  made  ;  that  at  those  sales  Atkins  became  the  adju- 
dicatee  of  immovable  property ;  that  in  the  pj^oces-verbal  of  that  sale 
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and  in  public  acts  Mrs.  Gayle  has  acknowledged  having  received  from 
Atkins  the  price  of  said  property. 

In  presence  of  these  admissions,  in  presence  of  the  violent  presump- 
tion that,  in  her  final  account,  the  administratrix  must  have  charged  her- 
self with  the  price  she  owns  to  have  received  from  Atkins,  can  we  legally 
maintain  that  the  title  to  the  property  and  its  possession  are  still  in  the 
succession  ?  To  reach  that  conclusion,  we  would  have  to  disregard  the 
plain  letter  of  the  law  ;  for  it  considers  the  tradition  or  delivery  of  im- 
movables as  always  accompanying  the  public  act  which  transfers  the 
property.    R.  C.  C.  2479. 

If  the  price  of  the  property  was  really  paid  and  appears  in  the  ac- 
count of  the  administratrix,  she  and  the  sureties  on  her  bond  are  liable 
for  it  If  she  did  not  receive  the  price  and  transferred  the  property,  she 
may  be  removed,  another  administrator  appointed,  and  the  sale  from  her 
to  Atkins  declared  a  nullity.  She  can  no  longer  retard  the  distribution 
of  that  price ;  her  failure  to  distribute  it  would  of  itself  justify  her  re- 
moval.   C.  P.  1013 ;  R.  C.  C.  1158,  1159. 

In  argument,  plaintiffs'  counsel  insisted  that  their  object  is  not  to 
attack  or  avoid  the  sales  from  the  succession  to  Atkins,  but  to  compel 
the  administratrix  and  Atkins  to  complete  those  sales.  The  contracts, 
the  existence  of  which  is  admitted  in  their  pleadings,  are  not  only — in 
form,  at  least — complete  and  recorded,  but  they  are  executed  contracts, 
which  transfer  both  title  and  possession. 

This  case  presents  an  exceptional  feature.  The  unsworn  creditors 
deny,  the  sworn  representative  of  the  succession  asserts,  the  payment 
of  the  purchase  price,  and  those  creditors  are  before  us  asking  that  the 
parish  court  be  instructed  to  compel  the  payment  of  a  price  which  the 
administratrix  declares  that  the  adjudicatee  has  already  made,  that  she 
has  already  received. 

It  not  absolutely  unfounded  in  law,  their  action  is  certainly  premature. 
The  administratrix  is  before  the  court  by  which  she  was  appointed  ;  she 
is  there  with  an  account  of  her  administration.  If  that  account  be  cor- 
rect, the  creditors  have  no  cause  to  complain ;  if  incorrect,  they  are  in 
the  jurisdiction  in  which  it  can  be  disputed,  to  which  they  must  apply 
for  redress.  That  redress  is,  first,  by  opposition  to  the  account ;  and, 
afterward,  if  it  becomes  necessary,  by  removal  of  the  administratrix,  by 
an  action  on  her  bond,  against  her  and  her  sureties,  by  the  appointment 
of  another  administrator ;  and,  if  then  required  by  the  circumstances, 
by  suit  to  avoid  the  sales  from  the  succession  to  Atkins ;  or,  if  no  price 
was  paid,  to  have  them  declared  concocted  simulations. 

The  title  to  the  property  has  passed  from  the  succession,  passed  under 
order  of  court,  passed  at  a  sale  made  at  public  auction,  to  the  last  and 
highest  bidder.     That  sale  was  confirmed  by  acts  passed  before  the 
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parish  recorder,  and  the  probate  court  should  compel  an  Immediate  dis- 
tribution of  the  proceeds  of  those  adjudications,  or  remove  the  adminis- 
tratrix. 

Can  we,  in  advance,  take  for  granted  that  the  repeated  declarations  ot 
the  administratrix  that  she  has  received  the  price  of  the  property  are 
deliberate  falsehoods,  and,  in  advance,  cancel  the  purchaser's  titles  to 
said  property,  or  decree  that  such  titles  are  mere  nullities,  which  should 
be  erased  from  the  record?  The  price — ^if  unpaid — may  be  in  the  hands 
of  the  vendee  as  a  deposit. 

The  creditors  are  not  without  remedy.  They  may  press  the  adniin- 
istratrix,  compel  a  classification  of  their  claims,  a  distribution  of  the 
proceeds  of  the  sale.  Before  the  homologation  of  her  account,  the  ad- 
ministratrix is  not  authorized  to  settle  with  the  creditors.  "When  their 
rank  shall  be  reco^ized  and  fixed  by  a  decree  of  homologation,  if  she 
fails  to  pay  their  share  of  those  proceeds  the  parish  court  would  not 
hesitate  to  pronounce  that  she  had  forfeited  her  trust  and  transfer  that 
trust  to  more  faithful  hands ;  and  her  successor  would  then  inquire 
whether  the  price  has  or  has  not  been  paid  by  Atkins,  whether  he  holds 
under  a  real  or  a  simulated  title.  Until  then  we  can  not  arbitrarily  presume 
that  the  administratrix  has  violated  her  duty  and  given  away  the  prop- 
erty of  the  succession,  nor  can  we  arbitrarily  presume  that  anyone 
can  imagine  that  such  property,  the  common  pledge  of  creditors,  can  be 
either  used  or  acquired,  without  a  compensation  or  a  price. 

There  is  no  error  in  the  judgment  appealed  from,  and  it  is  hereby 
afifirmed  with  costs. 


No.  710. 

Evans  &  Taylor  vs.  Succession  of  A.  M.  Ethebidge. 

Evidence  to  support  a  motion  to  dismiss  an  appeal  on  tho  ground  of  acquiesceaee 
of  appellant  in  the  judgment,  may  bo  filed  any  time  before  the  case  is  submitted. 

If  an  issue  is  made,  as  to  whether  appellant  has  ac<iuiesced  in  the  judgment,  itmust 
be  passed  on  by  the  lower  court  before  this  court  will  consider  it. 

APPEAL  from   the  Fourteenth  Judicial   District  Court,   parish  of 
Ouachita.    Parsons,  J. 
Cobb  &  Gunby,  for  plaintiflfe  and  appellees. 
*S.  D.  McEnery,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff  and  appellees  file  in  this  court  a  motion  to  dis- 
miss  the  appeal  on  the  ground  that  the  defendant  and  appeUant  has  ac- 
quiesced in  and  voluntarily  executed  the  judgment  appealed  from.  This 
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motion  and  the  facts  relative  to  the  alleged  execution  and  acquiescei^ce 
are  supported  by  the  oath  of  appellant's  counsel. 

Defendant's  counsel  files  a  counter-affidavit  setting  out  a  different 
state  of  facts  and  denying  the  alleged  acquiescence  and  execution  volun- 
tary. The  record  in  this  case  was  filed  July  2.  The  motion  to  dismiss 
was  filed  July  3,  but  inadvertently  the  affidavit  was  not  signed  before 
filing  the  motion.  The  court  permitted  the  counsel  to  append  his  signa- 
ture and  take  the  oath  on  the  seventh.  Appellant's  counsel  urges  that 
the  motion  must  be  considered  as  Med  on  the  seventh,  when  the  affidavit 
was  sworn  to,  instead  of  the  third,  when  the  motion  itself  was  ffied. 
This  Is  too  technical,  especially  when  invoked  in  a  case  where  the  affi- 
davit was  not  signed  by  a  manifest  inadvertency.  Besides,  the  law  does 
not  say  that  documents  or  proofs  in  support  of  a  motion  to  dismiss  must 
be  filed  within  three  days.  In  fact,  we  think  that  a  motion  to  dismiss  on 
the  grounds  stated  in  this  one  may  be  made  at  any  time  before  submis- 
sion, since  the  voluntary  execution  or  acquiescence  (the  grounds  of  the 
motion)  may  occur  at  any  time. 

But  the  affidavit  of  appellee  and  the  counter-affidavit  of  appellant 
raise  issues  which  this  court  can  not  primarily  try,  being  a  court  of  ap- 
pellate jurisdiction  only.    The  issue  thus  raised  must  be  tried. 

It  is  therefore  ordered  and  decreed  that  the  court  a  qua  proceed  to  try 
the  question  whether  the  appellant  has  **  voluntarily  executed  "  or  "ac- 
quiesced in"  the  judgment  appealed  from,  and  that  its  finding  and  judg- 
ment upon  that  issue  be  sent  up  to  this  court  in  due  course. 


No.  475. 
Succession  of  George  W.  Womack. 

An  administrator  wlio  received  Confoderato  money  in  payment  of  succession  prop- 
erty sold  by  him.  when  that  money  was  the  currency  in  general  circulation,  can 
only  be  held  for  what  the  money  he  received  was  at  that  time  worth  in  ffold. 

A  PPEAL  from  the  Parish  Court,  parish  of  Ouachita.    Bakei\  J. 

H.  P.  WellSy  for  plaintiff  and  appellee. 

Cobb  &  Gunby.  for  accountants. 

Bobert  J,  Caldwell  and  R.  W,  &  R,  Richardson,  for  opponents. 

The  opinion  of  the  court  was  delivered  by 

Wyly,  J.  In  August,  1862,  George  W.  Womack  died,  leaving  a  small 
succession,  consisting  of  movables,  inventoried  at  $450  70,  and  immov- 
ables, appraised  at  91122  02.  Charles  Delery  was  appointed  adminis- 
37 


578  SUPREME  COURT  OF  LOUISIANA, 


Buccession  of  Womack. 


trator,  and,  under  order  of  court,  he  sold  all  the  movables,  except  a  few 
articles,  for  the  aggregate  sum  of  8730  56.  In  May,  1872,  Delery  died 
without  having  rendered  an  account  of  his  administration.  Mrs.  Delery 
and  H.  M.  Bry,  the  executors  of  the  last  will  and  testament  of  Charles 
Delery,  under  order  of  court,  filed  his  final  account  in  the  succession  of 
Womack,  which  was  opposed  by  the  heirs  at  law  of  the  deceased  As 
to  the  immovable  property  tendered  by  the  accountants,  there  is  no  con- 
troversy, the  heirs  agreeing  to  accept.  As  to  the  one  hundred  and  fifty 
dollars  Confederate  notes,  inventoried  as  the  property  of  the  deceased, 
the  administrator  need  not  account,  because  they  were  not  valid  obliga- 
tions; indeed,  they  are  not  property.  The  administrator  is  chaiigeable 
with  the  value  of  a  note  of  the  railroad  company  823,  specie  821,  and 
the  debt  of  Weaver  on  Hunsacker  820;  also  with  the  inventoried  value 
of  a  bridle  82  50,  not  sold  or  accounted  for,  amounting  in  the  aggregate 
to  866  50;  which,  added  to  the  proceeds  of  sale  of  personal  property 
8730  50,  amounts  to  8797  05.  From  this  must  be  deducted  8402  47,  the 
aggregate  amount  of  debts  paid  by  the  administrator  or  his  representa- 
tives, leaving  a  balance  of  8394  58  due  by  the  administrator.  The  ob- 
jection that  the  shotgun  and  part  of  a  barrel  of  sugar  in  the  inventory 
are  not  accounted  lor  is  not  well  founded;  they  are  embraced  in  the  sale 
of  the  personal  property. 

The  accountants  have  the  right  to  charge  the  succession  of  Womack 
with  the  clerk's  costs  and  the  fee  of  the  attorneys  in  making  out  the 
final  account,  no  other  fees  of  counsel  having  been  charged. 

The  charge  of  seventy-five  dollars  for  a  coffin  for  the  deceased  is  not 
unreasonable,  and  is  allowed  as  an  item  in  the  credit  herein  given. 

The  item  of  thirty-six  dollars,  the  amount  of  expenses  in  sending 
Jesse  Womack,  one  of  the  heirs,  to  Georgia,  is  not  chargeable  to  the 
estate;  it  is  an  individual  debt  due  by  him,  and  for  which  the  other  heirs 
can  not  be  charged. 

The  accountants  contend  that  the  personal  property  sold  at  Con- 
federate prices  and  the  proceeds  of  the  sale  were  Confederate  notes, 
therefore  the  succession  of  Delery  ought  not  to  be  condemned  to  pay 
over  to  the  succession  of  Womack  the  8394  58,  the  balance  due  for  and 
on  account  of  said  proceeds.  To  this  the  answer  is  that  the  proof  does 
not  show  that  Del6ry  received  Confederate  notes;  nor  that  the  court 
authorized  him  to  do  so.  But,  assuming  that  the  order  at  the  time  re- 
quiring him  to  sell  the  personal  property  of  Womack  impliedly  author- 
ized him  to  receive  in  payment  thereof  Confederate  notes,  because  there 
was  no  other  currency,  still,  to  get  relief  on  account  thereof,  it  devolved 
upon  the  administrator  to  tender  the  identical  notes  which  he  received 
at  said  sale;  and  this  has  not  been  done. 
Suppose  an  administrator  during  the  war  had  sold  the  personal  prop- 
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erty  of  the  Buccession  confided  to  his  administration  for  Confederate 
notes,  and  afterward  used  said  notes  in  his  business,  in  payin^^  his  indi- 
vidual debts,  or  otherwise  invested  it,  deriving  ^eat  benefit  therefrom, 
would  he  be  heard  setting  up  as  a  ground  of  defense  that  the  proceeds 
of  the  sale  of  the  personal  property  of  the  succession  were  Confederate 
notes,  and  that  he  is  not  responsible  to  the  heirs?    We  thinic  not 

The  three  Confederate  notes  of  one  hundred  dollars  each,  attached  to 
the  record  and  tendered  to  the  heirs,  are  not  shown  to  have  been  the 
identical  notes  received  by  Delery  at  the  sale  of  the  personal  property 
of  this  succession.  Our  conclusion  is  that  there  should  be  judgment 
against  the  succession  of  Delery  in  favor  of  the  succession  of  Womack 
for  6394  58. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  in  favor 
of  opponents  for  $118  36  be  amended  by  increasing  the  amount  thereof 
to  8394  58,  and,  as  amended,  that  it  be  affirmed,  appellee  pasdng  costs  of 
appeal. 

The  Chief  Justice  was  recused  in  this  case. 


On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Womack  died  in  August,  1862.  Delery  became  his  ad- 
ministrator, and  obtained  from  the  court  an  order  to  sell  his  movable 
property.  It  was  sold,  and  realized  more  than  its  appraised  value  in  the 
inventory.  The  bids  at  the  sale  were  paid  in  Confederate  treasury  notes. 
The  debts  of  the  deceased  and  of  his  succession  were  paid  in  the  same 
currency,  and  the  administrator  died  before  his  account  was  rendered. 
Delery 's  executors  filed  the  account  of  their  testator's  admimstration, 
showing  a  balance  of  near  three  hundred  dollars  due  the  heirs  of  Wo- 
mack, and  they  present  that  amount  in  Confederate  currency,  along  with 
the  accoimt,  averring  that  they  discovered  a  paper  containing  an  inclo- 
8ure  of  that  sum  among  the  papers  of  the  deceased,  Delery,  which  was 
supposed  to  be  the  proceeds  of  the  succession  sale  of  Womack.  The 
object  of  the  opponents  is  to  compel  the  payment  of  this  sum  in  the 
present  currency  of  the  nation. 

There  is  no  imputation  of  bad  faith  to  the  administrator.  It  is  not 
charged,  nor  contended,  that  Delery  used  the  currency  received  by  him 
at  the  succession  sale  for  his  own  purposes,  and  afterward  replaced  it  by 
other  like  currency  at  a  later  period.  Neither  is  it  disputed  that  Con- 
federate treasury  notes  were  the  only  currency  in  use  in  the  parish  of 
Ouachita  at  the  time  of  the  sale.  Objection  was  made  to  the  admission 
of  proof  to  establish  that  fact,  but  the  fact  itself  is  undisputed.    A  bill 
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of  exceptions  states  the  ground  of  objection  to  be  that  the  executor  can 
not  be  permitted  to  prove  the  existence  or  use  of  any  money  in  dischaige 
of  debts  at  that  time,  except  United  States  currency,  nor  that  Confeder- 
ate currency  was  the  currency  of  the  country  at  that  time,  as  it  was 
issued  in  violation  of  the  laws  of  the  United  States. 

These  and  similar  objections  are  based  upon  the  idea  that  courts  must 
shut  their  eyes  and  ignore  events  that  have  stirred  the  world  to  its  re- 
motest recesses;  that  while  all  humanity  has  attested  its  interest  in  the 
historical  occurrences  that  were  transpiring  at  that  time,  judicial  blind- 
ness must  be  affected  or  assumed,  as  to  those  occurrences,  by  those  who 
are  called  on  to  determine  the  legal  consequences  of  the  acts  of  indi- 
viduals in  the  midst  of  these  events. 

It  was  properly  proved  in  this  case,  and  was  admitted  by  both 
counsel,  that  Confederate  money  was  the  sole  currency  of  that  part  of 
the  country  where  these  proceedings  were  had  at  that  time,  and  that  this 
currency  was  then  worth  one  third  its  face  in  gold.  The  highest  judidal 
tribunal  of  our  country  has  sanctioned  the  doctrine  of  common  sense  and 
common  honesty  which  requires  that  obligations,  made  under  the  excep- 
tional regime  of  the  Confederate  States,  should  be  enforced  with  due 
regard  to  the  surroundings  of  the  contracting  parties,  and  in  accordance 
with  their  manifest  intent;  and,  in  assessing  their  moneyed  value,  that 
the  value  of  Confederate  currency  at  the  time  of  the  transaction  should 
be  the  standard  that  regulates  the  judgment  of  the  court.  Thorington 
vs.  Smith,  8  Wal.  1;  Delmas  vs.  Merch.  Ins.  Co.,  Wal. 

The  lower  court  adopted  this  rule  in  the  present  instance,  but  there  is 
another  element  which  enters  into  this  case  which  would  entitle  the  ad- 
ministrator to  entire  relief  if  it  had  not  been  abandoned.  The  sale  of 
the  movables  was  a  necessity.  Witnesses  say  they  or  their  value  would 
have  been  lost  if  they  had  not  been  sold.  There  was  but  one  currency 
in  which  the  administrator  could  be  paid  at  that  time.  The  court  that 
ordered  the  sale  knew  that.  No  other  money  would  have  been  permit- 
ted to  pass  current  by  the  government  that  dominated  the  country 
where  these  proceedings  took  place,  and  the  use  of  force  was  not  needed 
to  effectuate  this  public  policy.  A  spontaneous  and  clamorous  public 
sentiment  supplemented  and  supported  the  financial  policy  of  that  govern- 
ment. The  administrator  could  have  done  nothing  but  receive  the  Con- 
federate currency,  and  there  is  no  pretense  that  he  derived  advantage 
from  its  use.  It  perished  in  his  hands.  He  ought  not  to  be  held  respon- 
sible for  it.  No  appeal,  however,  was  taken  by  the  representative  of  the 
succession  from  the  judgment  of  the  lower  court,  and,  besides,  relief  to 
that  extent  was  abandoned  in  the  oral  argument. 

There  is  error  both  in  the  account  as  stated  by  the  judge  a  quo  and  by 
the  decree  of  our  predecessors.    The  railroad  note,  the  specie,  and  the 
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Hiinsacker  draft,  were  all  charged  against  the  administrator  on  the  ac- 
count rendered  for  him.  They  were  included  in  the  inventory,  and  the 
gross  sum  of  the  assets  as  therein  appraised  was  charged  against  him, 
as  well  as  the  excess  above  that,  realized  by  the  sale.  The  item  of  thirty- 
six  dollars  expended  in  sending  one  of  the  heirs  away  is  not  chargeable 
to  the  common  fund,  but  should  be  deducted  from  his  distributive  share 
of  the  estate. 
The  account  is  thus  re-stated: 

Assets,  exclusive  of  land  not  sold ^730  55 

Debts  paid,  less  item  of  $36 349  47 


$381  08 
which  is  reduced  to  $127  02,  the  proportion  in  value  of  the  CJonfederate 
currency  to  gold  being  three  to  one. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
heretofore  rendered  be  set  aside,  and  that  the  judgment  of  the  lower 
court  be  amended  by  inserting  $127  02  as  the  balance  due  the  heirs  by 
the  administrator,  instead  of  the  sum  therein  stated;  and,  further,  that 
the  distributive  portion  thereof  to  which  Jesse  Womack  is  entitled  be 
charged  with  thirty-six  dollars  paid  for  his  individual  use,  and  as  thus 
amended  that  the  judgment  of  the  lower  court  is  affirmed,  the  oppo- 
nents and  heirs  to  pay  costs  of  appeal. 


No.  740. 
A.  R.  Booth  vs.  the  City  of  Shreveport. 

The  consent  of  a  municipal  corporation  to  a  contract  may  be  as  eflfectually  driven  by 
the  action  or  inaction  of  the  common  council,  as  by  a  formal  resolution  of  the 
council. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J, 

Nutt  &  Leonard,  for  plaintiff  and  appellee. 

T,  Alexander,  City  Attorney,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Plaintiff  claims  from  the  city  of  Shreveport  the  sum  of 
^583  33,  which  he  alleges  to  be  the  balance  due  him  on  his  salary  as 
officer  of  the  Board  of  Health  of  said  city,  from  the  first  of  November, 
1874,  to  the  first  of  June,  1875. 

It  is  conceded  and  proved  that  plaintiff  was  elected  health  oflftcer;  that 
his  salary  was  fixed  by  the  aforesaid  board  at  one  thousand  dollars  per 
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annum;  that  he  performed  the  duties  appertaining  to  his  office,  and  that 
the  board  has  no  funds  applicable  to  his  claim. 

Defendant  denies  any  liability  to  plaintiff,  and  rests  its  defense  on  one 
of  the  sections  of  the  act  of  the  Legislature  creating  the  Board  of  Health 
for  the  city  of  Shreveport,  which  declares  that  in  case  the  funds  arising 
from  the  collection  of  fees  and  fines,  as  provided  in  the  act,  are  insufiS- 
cient  to  meet  all  the  necessary  expenses  of  the  Board  of  Health,  then 
such  deficiency  shall  be  paid  by  the  city  of  Shreveport,  "  provided  said 
expense  is  incurred  with  the  consent  of  the  municipal  authorities  of  said 
city."    Act  No.  142  of  1874,  section  thirteen. 

In  the  language  of  the  statute,  has  the  expense  incident  to  the  appoint- 
ment of  the  health  officer  been  incurred  with  the  consent  of  the  muni- 
cipal authorities  of  Shreveport  ? 

Up  to  November,  1874,  each  monthly  installment  of  plaintiffs  salary 
was  paid  by  the  city,  with  the  consent  and  approval  of  its  coundL  In 
December,  1874,  at  the  first  or  second  meeting  of  the  council  during  that 
month,  plaintiff,  as  he  had  done  before,  presented  his  account  for  ap- 
proval. In  his  declaration  on  the  trial,  referring  to  what  transpired  on 
that  occasion,  he  said:  *'  My  account  was  tabled,  and  from  that  time  the 
council  has  refused  to  pay  my  salary." 

This  action  was  taken  by  the  council  elected  and  installed  in  the  dty 
of  Shreveport  in  November,  1874.  Of  that  newly-elected  council  not  a 
member  had  belonged  to  the  preceding  one. 

From  the  Evidence  in  the  record,  plaintiff  was  twice  appointed  as  health 
officer,  the  last  time  on  the  nineteenth  of  December,  1874.  The  date  of 
this  appointment  is  shown  by  an  extract  from  the  proceedings  of  the 
Board  of  Health;  as  to  the  date  of  the  first,  we  are  left  to  infer. 

In  December,  1874,  immediately  after  his  second  appointment,  plain- 
tiff was  informed — by  the  counciFs  action  in  regard  to  his  account— that 
his  salary  would  no  longer  be  paid  by  the  city  of  Shreveport,  and  that— 
if  given  at  all,  and  howsoever  given — the  sanction  of  the  previous  council 
of  that  expense  and  of  its  payment  was  then  withdrawn. 

With  that  notice,  he  accepted  the  office,  discharged  the  duties  imposed 
by  his  acceptance,  and  for  his  compensation,  from  the  date  of  that  notice, 
he  must  look  and  apply  to  the  Board  of  Health. 

Until  the  first  of  November,  his  accounts  were  invariably  approved  and 
paid  by  the  city.  Were  not  these  approvals  and  payments  the  highest 
expression  of  the  council's  consent  that  the  expense  should  be  incurred? 
The  counsel  for  the  city  contends  that  the  consent  of  those  who  repre- 
sent a  corporation  can  be  evidenced  but  by  a  resolution  of  the  common 
council. 

To  sustain  this  too  broadly  stated  proposition,  he  refers  to  the  deds- 
ion  of  this  court,  in  the  case  of  H.  N.  Seibrecht,  Syndic,  vs.  the  Qty  of 
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New  Orleans.  In  that  case  the  court  was  not  called  upon  to  construe  a 
special  statute,  one  limited  in  its  effects  to  a  fraction  of  the  State;  in  this, 
we  are,  and  we  must  construe  it  according  to  its  own  provisions. 

What  are  those  provisions  ?  "  If  the  funds  arising  from  the  collection 
of  fees  and  fines  are  insufiflcient  to  meet  all  the  necessary  expenses  of 
the  Board  of  Health,  such  deficiency  shall  be  paid  by  the  city  of  Shreve- 
port," and,  here,  the  condition  indispensable  to  bind  the  city  is  clearly 
stated:  "  The  expense  referred  to  can  be  incurred  but  loiih  the  consent  of 
the  municipal  authorities." 

The  consent  is  a  mere  operation  of  the  mind;  it  is  manifested  by  words 
either  written  or  spoken,  by  action,  inaction,  or  silence.  Whatever  may 
be  the  form  of  its  expression,  when  expressed  it  has  the  effect  which  the 
law  attaches  to  it.  The  statute  under  consideration  does  not  qualify  the 
consent  to  be  given;  it  did  not,  and  we  can  not,  distinguish ;  where 
there  is  no  qualification,  no  restriction,  we  can  not  presume  or  legislate 
either  a  qualification  or  restriction. 

The  payments  by  the  city  of  Shreveport  of  the  monthly  installments 
of  plaintiffs  salary  were,  as  long  as  they  were  made,  ample  warrant  to 
continue  performing  the  duties  of  his  oflQce,  a  silent  promise,  an  absolute 
consent,  to  pay  for  his  services.  That  promise  and  consent  were  revoked 
in  December,  1874. 

For  his  services  before  that  revocation,  and  from  the  first  of  Novem- 
ber, defendant  is  liable. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  annulled,  avoided,  and  reversed.  It 
is  further  ordered,  adjudged,  and  decreed  that  plaintiff  do  have  judgment 
against  and  recover  of  the  city  of  Shreveport  ^3  33 J,  with  legal  interest 
thereon  from  the  twelfth  of  April,  1876,  acd  the  costs  of  both  courts. 

Mr.  Justice  Egan  took  no  part  in  the  decision  of  this  case. 


No.  760. 
Mbs.  Nancy  E.  Tally  vs.  William  Heffner.  Sheriff,  et  al. 

Property  purchased  durinu  marriage  in  tho  joint  names  of  husband  and  wife  is 
communitv  property,  althouf;h  paid  for  with  tho  wife's  paraphernal  funds. 

APPEAL  from  tho  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman^  J. 
D.  M.  (7.  LWiam,  Duncan  &  MoncurCy  and  K  C,  Blanchard,  for  plain- 
tiff and  appellant. 
Land  &  Taylor  and  William  H.  Wise,  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 
DeBlanc,  J.   Mrs.  Nancy  E.  Tally  claims  to  be  owner  of  the  undivided 
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half  of  lot  No.  8,  in  block  No.  50,  in  the  city  of  Shreveport,  which  she 
alleges  she  acquired  jointly  with  her  husband  and  paid  for  with  her 
separate  paraphernal  funds. 

She  also  claims  as  belonging  to  her  the  buildings  and  improvements 
^hich  are  now  on  the  undivided  half  of  the  lot,  which  she  considers  as 
her  separate  and  paraphernal  property,  the  most  of  which  were  thereon 
placed  and  paid  by  her  husband;  and  paid,  as  shown  by  the  evidence, 
with  funds  of  the  community. 

The  whole  of  lot  No.  8  was,  by  plaintiff's  husband,  mortgaged  to  the 
tutor  of  the  minor  Wilcox  and  to  the  Life  Association  of  America.  Un- 
der these  mortgages  the  property  was  seized  and  advertised  for  sale. 
Mrs.  Tally  opposed  the  sale,  but  without  giving  bond.  The  sole  was 
made,  and  the  property  adjudicated,  one  half  to  the  tutor  of  Wilcox,  the 
other  half  to  the  Life*  Association  of  America. 

Shall  Mrs.  Tally's  opposition  be  sustained,  and  those  adjudications  an- 
nulled ?  The  title  on  which  she  relies  either  justifies  or  defeats  her  oppo- 
sition. 

On  the  nineteenth  of  January,  1859,  she  and  her  husband  purchased 
from  the  succession  of  W.  W.  Smith  lot  No.  8  of  block  No.  50.  The 
deed  from  the  administrator  recites  that  *Hhe  sale  is  made  to  Martin 
Tally  and  wife,"  that  the  price  was  paid,  without  stating  by  ichonu 

The  partnership  or  community  between  husband  and  wife  consists, 
among  other  things,  "  of  the  estates  which  they  may  acquire  during  the 
marriage,  either  by  donations  made  jointly  to  both,  or  by  purchase,  even 
although  the  purchase  be  only  In  the  name  of  one  of  the  two  and  not  of 
both,  because  the  period  of  time  when  the  purchase  Is  made  is  alone  at- 
tended to,  and  not  the  person  by  whom  it  was  made.    R.  C.  C.  2402. 

That  article  fixes  the  general  rule.  How  has  that  article  been  con- 
strued by  this  court  ?  Though  the  title  be  taken  in  the  name  of  only  one 
of  the  spouses,  or  in  the  names  of  both,  the  law  classes  as  common  prop- 
erty that  acquired  during  the  marriage. 

To  that  rule  what  are  the  acknowledged  exceptions  ?  As  to  the  wife, 
the  property  is  paraphernal  when  it  is  transferred  to  her  as  a  dation  en 
paiement,  or  when  the  title  to  the  property  is  taken  in  her  own  name,  by 
herself  or  her  agent,  and  paid  for  with  her  paraphernal  funds,  adminis- 
tered by  her  without  the  assistance  of  her  husband.  24  An.  295;  7  An. 
92;  4  R  R  117;  10  An.  606;  17  L.  R  300. 

The  intention,  on  the  part  of  either  of  the  spouses,  to  acquire  a  sepa- 
rate title,  to  exclude  the  acquired  property  from  the  marital  partnership, 
must  be  clearly  expressed,  can  never  be  presumed,  and  why  ?  Because 
it  would  be  to  presume  against  an  adverse,  a  legal,  presumption. 

Neither  in  law  nor  in  fact  can  a  joint  purchase  bo  regarded  as  a  sepa- 
rate purchase.    Under  the  first,  the  property  passes  to  the  community, 
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and,  at  least  as  to  third  persons,  neither  of  the  spouses  can  be  allowed  to 
contradict  the  recital  of  their  own  act,  and  to  show  that  the  joint  pur- 
chase evidenced  by  the  act  was,  as  to  one  of  them  and  as  to  a  portion  of 
the  property,  a  separate  purchase,  one  by  which  they  intended  to  acquire 
a  separate  title  to  the  undivided  ownership  and  undivided  possession  of 
an  undesignated  fraction  of  a  whole,  jsold  to  and  jointly  purchased  by 
the  husband  and  wife. 

The  joint  purchase  by  those  who  compose  the  matrimonial  partner- 
ship vests  the  acquired  title,  not  in  one  of  the  partners  and  the  commu- 
nity, but  in  their  partnership,  and  this  though  the  price  of  the  property 
be  paid  with  the  separate  funds  of  either  of  the  spouses.  4  B.  R  117;  17 
L.  R  300;  10  L.  180;  1  R  R  367;  R  C.  C.  2334. 

To  be  a  notice  to  third  parties,  to  put  them  on  inquiry,  the  separate 
purchase  in  the  name  of  the  wife  must  be  recorded  as  required  by  law; 
but  this  is  not  all;  the  recorded  act  must  contain  the  declaration  that  the 
property  was  paid  for  with  her  paraphernal  fimds,  and  that,  at  the  date  of 
the  sale,  those  funds  were  under  her  separate  administration,  or  that  the 
sale  was  a  "  dation  en  paiement "  from  her  debtor  to  her,  in  satisfaction 
of  a  paraphernal  claim.    12  R  B.  579;  8  An.  286;  20  An.  531  and  532. 

Without  that  declaration,  the  fact  that  the  title  was  taken  in  her  name 
does  not  raise  even  a  presumption  in  her  favor,  and  leaves  unremoved, 
unimpaired,  the  presumption  that  the  acquired  title  passed  to  the  com- 
munity. When  made  in  the  act,  that  declaration,  though  not  conclusive 
against  the  creditors  of  the  community,  is  a  notice  to  them.  7  An.  326; 
20  An.  531;  H.  D.,  vol.  1,  p.  883,  Nos.  7,  8,  and  10. 

Plaintiff  contends  that  one  of  the  defendants  was  put  on  inquiry  by 
the  fact  that  the  title  to  the  property  was  in  the  name  of  the  husband 
and  wife;  and  how?  One  of  the  counsel  representing  the  association 
went  to  plaintiff's  husband  and  asked  him  to  explain  the  appearance  of 
his  wife's  name  in  the  title-deed.  The  husband  answered  "  he  did  not 
think  it  would  make  any  difference;  that  the  property  belonged  to  the 
community.''    The  counsel  replied  that  he  so  believed. 

That  declaration  was  objected  to,  and  should  have  been  excluded.  It 
was  the  dead  husband's  declaration,  made  out  of  the  presence,  and 
against  the  interest  of  the  wife,  in  a  suit  to  which  he  had  been  but  a 
nominal  party.  Its  admission  or  exclusion  could  neither  add  to  nor  im> 
pair  and  weaken  the  presumption  invoked  by  defendants. 

Plaintiff  attempted  to  prove  by  her  own  and  the  testimony  of  other 

r 

witnesses  that  "  she  bought  in  her  name,  for  her  own  use  and  benefit, 
and  paid  for  with  her  paraphernal  funds,  when  under  her  administration, 
lot  No.  8  of  block  No.  50." 

To  the  reception  of  that  testimony  defendants  objected,  on  the 
groundi 
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First — That  plaintiff  had  not  alleged  that,  at  the  date  of  her  purchase, 
she  had  the  administration  of  her  paraphernal  effects,  or  that  she  was 
separate  in  property  from  her  husband. 

Second — That,  if  received,  said  testimony  would  contradict  the  decla- 
rations contained  in  an  authentic  act,  and  substitute  for  recorded  stipu- 
lations different  and  secret  stipulations. 

Their  objections  should  have  prevailed;  plaintiff  and  defendants  rely 
on  but  one  and  the  identical  deed;  that  deed  was  duly  recorded,  and  be- 
came a  notice  to  the  world.  It  transferred  the  property  to  the  commu- 
nity, not  to  the  wife;  and  private  agreements  which  are  not  recorded 
did  not,  could  not,  to  the  prejudice  of  the  creditors  of  the  community, 
divest  its  acquired  and  recorded  title,  or  any  parcel  of  that  indisputable 
title. 

The  marked  ability  of  her  counsel  has  alone,  but  for  an  iostant,  upheld 
plaintiff's  unfounded  and  defenseless  pretensions. 

There  is  no  error  in  the  decree  appealed  from,  and  that  decree  is  af- 
firmed with  costs. 

Rehearing  refused. 


No.  731. 
Meyer,  Weis  &  Co.  vs.  William  T.  Atkins. 

Novation  is  not  presumed,  but  if  the  surroundinfir  circumstances  clearly  indicate 
that  the  intention  of  the  parties  was  to  novate  a  debt,  it  will  be  so  held. 

After  the  dissolution  of  a  commercial  partnership,  the  power  of  its  former  mem- 
bers to  bind  each  other  by  note,  can  only  arise  by  express  mandate. 

APPEAL  from  the  Fourteenth  Judicial  District  Court.,  parish  of 
Ouachita.    Parscms,  J. 

R.  W,  &  R  Bichardson,  for  plaintiffs  and  appellees. 

W,  W,  Farmer^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Defendant  is  sued  on  a  note  signed  by  D.  R  Trousdale, 
and  indorsed  by  Miss  E.  A.  Trousdale  and  L  Lee  Pettit  That  note  does 
not  bear  the  signature  of  defendant,  and,  on  mere  inspection  of  its  form 
and  recitals,  no  one  could  Imagine  that  Atkins  is  bound  in  soUdo  for  its 
amount,  either  as  drawer,  indorser,  or  otherwise. 

Plaintiflis  allege  that  said  note  was  subscribed  and  delivered  by  the 
commercial  firm  heretofore  trading  in  Monroe  under  the  style  of  "D.  B. 
Trousdale,"  and  composed  of  said  Trousdale,  Atkins,  and  Pettit,  for  a 
claim  due  them  by  said  firm.    The  existence  of  that  partnership,  and— 
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while  it  existed — ^its  liability  to  plaintiffe  for  an  account,  now  represented 
by  the  note  sued  on,  are  acknowledged  by  defendant 

He  contends,  however,  that  the  original  claim  of  plaintiflGs  against  their 
partnership  has  been  novated,  and  that,  in  lieu  of  that  claim,  they  have 
accepted  another,  a  different  obligation — a  note  secured  by  indorsements 
and  mortgage. 

"  Novation  is  not  presumed;  to  convert  a  partnership  debt  into  the  sepa- 
rate debt  of  the  partners,  the  intention  to  do  so  must  clearly  appear. 
There  must  be  a  deliberate  and  mutual  assent  of  creditor  and  debtor  to 
such  conversion.  Nay,  more;  a  partnership  creditor  may  take  the  sepa- 
rate  liability  of  a  partner,  without  necessarily  extinguishing  the  partner- 
ship liability.  In  such  cases  courts  will  look  to  the  parties'  intention,  as 
deducible  from  all  the  circumstances."    6  An.  521. 

In  the  perusal  of  this  record,  our  attention  has  stumbled  from  excep- 
tion to  exception. 

To  the  litigant,  the  law  is  a  weapon  or  a  shield;  to  the  court,  a  land- 
mark and  a  guide.  Its  rules  should  be  neither  enlarged  nor  contracted. 
Justice  would  be  but  an  empty  name  if  a  judge  could  hesitate  to  remove 
a  technicality  to  seek  the  parties'  intention,  to  ascertain  what  waB  pro- 
posed and  what  accepted,  the  character  of  the  proposition,  the  xshar- 
acter  of  the  acceptance;  to  link  together  the  circumstances,  the  motives, 
the  causes  which  have  united  two  or  more  wills  on  a  common  pur- 
pose. 

Were  it  necessary  to  do  so,  for  the  enforcement  or  protection  of  the 
parties'  rights,  we  would  have  discussed  and  passed  upon  the  validity  or 
invalidity  of  their  exceptions;  but,  whether  we  consider  or  disregard  that 
part  of  the  evidence  which  was  objected  to,  we  can,  it  seems,  reach  but 
one  conclusion. 

What  are  the  facts  ?  A  commercial  partnership  was  formed  in  Monroe; 
ItB  style  was  "  D.  B.  Trousdale;"  the  members  who  composed  it  are  those 
we  have  already  mentioned.  It  was  dissolved  in  the  month  of  Decem- 
ber, 1872,  and,  when  dissolved,  was  indebted  to  only  two  parties,  one 
Bloom,  and  plaintiffe  firm.  Those  creditors  were  immediately  informed 
of  the  dissolution  of  said  partnership. 

It  was  after  that  dissolution,  after  they  had  been  informed  of  that  fact, 
that  Atkins  proposed  to  give  them,  in  settlement  of  their  claim,  a  note 
to  be  executed  by  Trousdale  and  secured  by  mortgage  on  his,  defendant's, 
land.  Piaintifib  wrote  to  him  to  obtain  his  consent  to  indorse  the  note 
alluded  to.  This  he  positively  refused  to  do,  and  replied  "  that  he  would 
give  ivothing  more  than  the  mortgage,^* 

The  note  was  subscribed,  the  mortgage  granted.  In  form  and  in  sub- 
stance they  are  the  note  and  mortgage  proposed  by  Atkins.  He  sent  them 
to  plaintifb,  who  took  them  without  objection,  brought  suit  on  them,  and. 
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in  conformity  with  Atkins's  agreement  and  their  tacit  acceptance  of  that 
agreement,  prayed  for  and  obtained  a  judgment  ordering,  as  to  bim,  the 
sale  of  the  mortgaged  land,  and  condemning,  iji  solidOy  the  drawer  and 
indorsers  of  the  note  to  pay  its  amount. 

Their  counsel  were  not  informed  when  they  brought  that  suit  that 
Atkins  had  been  a  member  of  the  Arm  of  D.  B.  Trousdale.  Had  they 
been  .aware  of  it,  he  would  have  been  sued;  but,  beyond  the  mortgage, 
he  was  not  liable,  and  could  not  be  personally  held  for  any  balance  of 
the  debt  in  excess  of  the  proceeds  of  the  mortgaged  property.  Their 
counsel's  course  was  the  only  legal  course  that  could  have  been  pursued 
under  the  special  circumstances  which  surround  this  case. 

The  partnership  was  bound  for  plaintiffs'  claim.  Until  the  note  and  the 
mortgage  were  taken  by  them,  the  partners  were  responsible  in  solido 
for  the  payment  of  said  debt;  but  how  can  it  be  Justly  contended  that 
now  the  partnership,  or  those  who  composed  it,  are  responsible,  in  a 
capacity  which  had  ceased  to  exist  before  the  date  of  the  note  and  of  the 
mortgage?  Up  to  December,  1872,  the  signature  "D,  B.  Trousdale"  was 
both  that  of  a  partner  and  the  partnership;  from  that  time,  to  the  knowl- 
edge of  plaintifEs,  it  was  the  signature  of  the  individual. 

A  partner's  power  to  bind  his  copartners  by  note  or  by  acknowledg- 
ment, or  to  use  the  social  name,  ceases  with  the  dissolution.  Any  subse- 
quent power  is  derived,  not  from  the  previous  relations  of  the  parties  as 
partners,  but  from  a  new  contract,  one  of  mandate,  and  that  must  be  ex- 
press and  special.  A  confession  of  judgment,  after  the  dissolution,  binds 
only  the  party  making  it.  2  An.  772;  8  L.  568;  5  R  R.  174:  6  R.  R  70;  4 
An.  276;  Edwards  on  Bills  and  Notes,  p.  113. 

"  The  partnership  having  been  dissolved,  and  the  proper  notice  thereof 
given,  the  presumed  agency  of  a  partner  to  bind  the  firm  while  acting 
during  the  scope  of  the  business,  is  thereby  revoked,  and  he  can  malvC 
no  new  promise  or  engagement  in  the  name  of  the  firm,  even  though  he 
only  changes,  without  increasing,  the  prior  obligations  of  the  partners. 
The  power  to  settle  and  adjust  the  concerns  of  the  firm  does  not  cany 
with  it  the  authority  to  sign  an  accoimt  stated,  to  indorse,  or  renew  a 
note  in  the  name  of  the  partnership."  Edwctrds  on  Bills  and  Notes,  p. 
117  and  118. 

The  partnership  had  been  a  failure;  its  safe  and  portfolio  were  empty; 
its  credit  was  lost,  and,  to  its  creditors,  the  note,  with  its  indorsements 
and  the  mortgage,  were  as  unexpected  wrecks  cast  to  the  shore  by  the 
sea  after  the  disaster.  They  renounced  the  barren  solidarity  of  an  in- 
solvent partnership  for  the  personal  security  of  each  of  the  partnere. 

They  could  have  enforced  their  claim  against  all  or  any  one  of  the 
partners.  This  we  admit;  but,  during  the  litigation,  the  debtors  might 
have  so  protected  their  property  against  it,  that  the  litigation  would  have 
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been  as  fruitless  as  expensive  to  the  creditors,  who,  in  their  own  interest, 
have  exchanged  an  account  for  a  note,  a  chance  for  a  reality. 

Tliere  is  not,  on  or  in  that  note,  a  sign,  an  expression,  indicating  the 
least  intention  of  reserving  the  original  liability  of  the  partnership,  or  to 
attach  to  the  new  obligation  the  solidarity  abandoned  or  destroyed  by 
the  last  transaction,  which,  if  not  expressly  accepted,  was  ratified  by  the 
creditors. 

It  Is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  and  it  is  hereby  annulled,  avoided,  and  reversed.  It 
is  further  ordered,  adjudged,  and  decreed  that  plaintiffe'  demand  be  and 
it  is  hereby  rejected  at  their  costs  in  both  courts. 


No.  625. 
The  State  vs.  Robert  Nunn. 

An  indictment  which  fails  to  conclude  with  the  words  "  a&ralnst  the  pence  and  dig- 
nity of  the  same,"  t.  e..  the  State,  is  fatally  defective. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Lincoln. 
Trimble,  J.    Trial  by  jury. 

Bobert  T,  Vaughn,  District  Attorney,  for  the  State. 

J.  C,  Egan,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant  was  indicted,  tried,  and  convicted  of  mur- 
der, and  sentenced  to  death.    He  has  appealed. 

The  record  in  this  case  discloses  an  almost  reckless  disregard  of  the 
forms  of  law  and  the  rights  of  the  prisoner.    It  is  admitted  — 

First — That  no  counsel  was  assigned  to  him  until  after  his  arraign- 
ment and  plea,  and  after  the  twelve  jurymen  had  been  called  into  the 
jury-box,  and  the  first  one  called  up  to  be  sworn. 

Second — That  the  prisoner  was  brought  into  court  in  irons,  and  kept 
so  during  the  entire  trial. 

Third — ^That  after  trial  and  conviction  application  was  made  for  new 
trial,  alleging  the  above  grounds,  and  moreover  the  discovery  of  new 
evidence  of  a  most  material  character,  after  trial.  It  was  admitted  that 
this  evidence  was  unknown  to  the  prisoner  or  his  counsel  at  the  time  of 
triaL  It  was  also  admitted  that  the  prisoner  was  an  ignorant  colored 
man,  and  supposed  and  believed  that  he  had  an  attorney  to  whom  he 
had  in  due  time  given  a  list  of  important  witnesses;  that  the  attorney 
had  not  caused  summons  to  issue  for  them,  because  he  regarded  his 
employment  as  only  conditional. 

The  court  refused  him  a  new  trial. 

The  prisoner  thereupon  filed  a  motion  in  arrest  of  judgment,  on  the 
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ground  that  '*  the  constitution  of  the  State  (article  seventy-nine)  requires 
that  all  prosecutions  shall  conclude  'against  the  peace  and  dignity  of  the 
same/  i.  e.,  of  the  State.  That  the  indictment  in  this  case  concludes 
*  against  the  peace  and  dignity  of  the  — .  Robert  T.  Vaughn,  District 
Attorney,  Eleventh  District,  La.*  " 

A  number  of  errors  on  the  face  of  the  record  are  assigned,  which  it  i8 
unnecessary  to  mention. 

The  motion  in  arrest  should  have  been  sustained.  The  indictment  is 
fatally  defective  in  not  concluding  as  required  by  the  constitution,  which 
is  peremptory  and  mandatory.  10  An.  195.  But,  under  the  verdict  of 
guilty,  on  so  grave  a  charge,  we  can  not  direct  the  discharge  of  the 
prisoner,  and  will  order  him  to  be  retained  in  safe  custody  until  the  next 
session  of  the  grand  jury. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
sentence  and  verdict  appealed  from  be  set  aside  and  annulled;  and  it  is 
now  ordered  that  the  motion  in  arrest  of  judgment  be  sustained,  and  the 
indictment  set  aside  and  quashed;  and  it  is  further  ordered  that  the 
prisoner,  Robert  Nunn,  be  held  in  safe  custody  until  after  the  next  term 
of  the  grand  jury  of  the  parish  of  Lincoln,  to  answer  such  charge  as 
may  be  preferred  against  him. 
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No.  762. 
Julius  Lisso  vs.  the  Parish  of  Red  Rh^er. 

Where  an  act  of  the  Lei^islature  authorizes  a  parish  to  issue  its  bonds  for  a  oeruin 
purpose,  in  such  form  and  denomination  as  the  police  jury  of  the  pariah  may 
prescribe,  the  police  jury  must  specifically  authorize  the  issue  of  such  bonds. 
and  in  default  of  this  action  of  the  police  jury,  all  bonds  issued  undercolor  of 
said  lesrislative  act  are  invalid. 

Political  corporations  are  not  bound  by  the  unauthorized  acts  of  their  aeents,  when 
the  mandates  of  the  latter  are  of  record,  or  embodied  in  a  statute. 

APPEAL  from  the  Seventeenth   Judicial  District  Coiirt,  parish  of 
Red  River.     Chaplin,  J. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  sues  upon  four  bonds  with  their  coupons, 
a  copy  of  one  of  which  is  as  follows : 

$500  00.    No.  Three. 

State  of  Louisiana,  Parish  of  Red  Rm»- 

Parish  bond  for  the  purpose  of  paying  for  the  building  of  a  court-house, 

and  for  other  purposes. 

It  is  hereby  certified  that  the  parish  of  Red  River  is  indebted  unto 

bearer  in  the  sum  of  five  hundred  dollars,  which  sum  the  said  parish 

agrees  to  pay  in  current  money  of  the  United  States,  at  the  office  of  the 

parish  treasurer,  to  the  said  bearer  in  one  year  from  the  date  hereof, 
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with  interest  at  the  rate  of  eight  per  cent  per  annum,  payable  »emi-an- 
nually  on  the  first  day  of  November  and  May  in  each  year,  on  the  deliv- 
ery of  the  interest  coupons  attached  at  the  office  of  the  parish  treasurer. 

For  the  performance  of  which  the  faith  and  credit  of  the  parish  of  Bed 
River  \b  pledged  by  Act  of  the  General  Assembly,  approved  March  4, 1872. 
Witness  the  signatures  of  the  president  of  the  Police  Jury  and  the  treas- 
urer of  the  parish  of  Red  River,  May  1st,  1872. 

[Seal]  M.  H.  TWITCHELL, 

President  of  the  Police  Jury. 

JULIUS  LISSO,  Treasurer. 

On  the  reverse  of  the  bond  is  printed  an  act  of  the  Legislature,  under 
authority  of  which  it  purports  to  have  been  issued. 

The  defendant  excepted  to  the  suit  on  four  grounds,  the  second  and 
third  of  which  were  ordered  to  be  taken  as  part  of  the  answer,  and  a 
separate  answer  was  made,  denying  the  authority  of  the  president  of  the 
police  jury  to  issue  the  bonds,  or  that  they  were  in  existence  at  the  time 
of  the  pretended  sale  of  them.  The  grounds  of  exception  thus  referred 
to  are — 

"  Second — Because  the  bonds  were  not  issued  by  authority  of  said  po- 
lice jury  as  provided  for  and  contemplated  in  said  statute. 

"  Third — Because  no  public  ordinance,  as  required  by  law,  was  passed 
by  said  police  jury,  authorizing  the  issue  of  said  bonds ;  nor  was  any 
ordinance  passed  determining  and  ascertaining  the  rate  of  taxation  nec- 
essary to  raise  the  fund  to  pay  said  bonds  and  the  interest  thereon  as 
required  by  said  statute." 

The  second  section  of  the  act  of  March  4, 1872,  reads  thus : 

•*  That  the  bonds  shall  not  exceed  in  amount  the  simi  of  twenty  thou- 
sand dollars,  or  so  much  thereof  as  may  be  necessary,  and  shall  be  of 
such  denomination  and  form  as  the  police  jury  may  prescribe.  They 
may  be  sold  under  the  direction  and  control  of  the  police  jury  on  the 
most  advantageous  terms." 

The  act  contemplates  some  action  on  the  part  of  the  police  jury  or- 
daining that  the  bonds  shall  be  issued,  fixing  the  denomination  and 
quantity  of  them  (limited  by  the  maximum  total  mentioned  in  the  act), 
and  also  prescribing  their  form.  The  jury  never  passed  any  ordinance 
of  that  kind.  The  act  of  the  Legislature  conferred  upon  the  police  jury 
the  power  to  do  these  things,  but  that  body  never  exercised  it  The  only 
ordinance  that  was  passed  relative  to  the  matter  was  one  providing  for 
the  advertisement  and  sale  of  the  bonds,  as  follows : 

"  Be  it  enacted  by  the  police  jury  of  Red  River  parish  that  the  presi- 
dent be  and  is  hereby  authorized  to  cause  to  be  advertised,  sold,  and  de- 
livered according  to  law,  as  the  interests  of  the  parish  may  require,  the 
bonds  of  the  parish  authorized  by  act  No.  13  of  the  session  of  1872." 
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The  minutes  of  the  jury  show  this  ordinance  received  its  sanction  May 
20, 1872. 

The  bonds,  for  the  sale  of  which  provision  is  thus  made,  had  no  exist- 
ence, since  no  act  had  been  done  by  the  jury  to  call  them  into  being. 
This  ordinance  was  an  ante-natal  destination  of  them  to  sale  and  de- 
livery. Certain  papers,  having  the  form  of  bonds,  had  been  signed  by 
the  president  of  the  police  jury,  and  by  the  parish  treasurer,  who  is 
plaintiff  here  in  his  personal  capacity,  but  they  neglected  to  obtiun  the 
sanction  of  that  body,  or  to  have  it  prescribe  what  the  Legislature  had 
empowered  it  to  do.  These  papers  are  not  the  bonds  of  the  parish.  No 
valid  bonds  could  be  issued  without  the  authority  of  the  Legislatara 
That  authority  having  been  given,  none  could  be  valid  unless  issued  io 
conformity  to  the  directions  of  the  legislative  act. 

Police  juries  are  political  corporations,  whose  powers  are  especially 
defined,  and  they  can  not  exercise  any  others  than  those  delegated  to 
them. 

''It  is  a  general  and  fundamental  principle  of  law  that  all  persons  con- 
tracting with  a  municipal  corporation  must,  at  their  peril,  inquire  into 
the  power  of  its  officers  to  make  the  contract;  and  a  contract  beyond  the 
scope  of  the  corporate  power  is  void,  although  it  be  under  the  seal  of 
the  corporation.  So,  also,  those  dealing  with  the  agent  of  the  corpora- 
tion are  likewise  bound  to  ascertain  the  nature  and  extent  of  his  au- 
thority. This  is  certainly  so  in  all  cases  where  the  authority  is  special 
and  of  record,  or  conferred  by  statute."  DiUon's  Municipal  Corpora- 
tions, vol.  1,  sec.  372. 

"  The  general  principle  of  law  is  settled  beyond  controversy,  that  the 
agents,  officers,  or  even  city  council  of  a  municipal  corporation  can  not 
bind  the  corporation  by  any  contract  which  is  beyond  the  scope  of  its 
powers,  or  is  entirely  foreign  to  the  purposes  of  the  corporation.  *  * 
The  duties  and  powers  of  the  officers  or  public  agents  of  the  corporation 
are  prescribed  by  statute  or  charter,  which  all  persons  not  only  may 
know,  but  are  bound  to  know.  *  *  *  It  results  that  unauthorized 
contracts  are  void,  and  in  actions  thereon  the  corporation  may  success- 
fully interpose  the  plea  of  ultra  vires,  setting  up  as  a  defense  its  own 
want  of  power  under  the  charter,  or  constitutional  statute,  to  enter  into 
the  contract."    Dillon's  Corp.  sec.  381. 

The  plea  here  is  that  the  bonds  now  held  by  the  plaintiff  were  unau- 
thorized by  the  corporation  ;  that  they  were  not  issued  pursuant  to  any 
ordinance  passed  by  it,  and  that  the  police  jury  had  never  adopted  any 
ordinance  directing  that  a  court-house  should  be  built,  and  providing 
for  the  issuance  of  bonds  to  pay  for  the  building  thereof,  and  this 
is  supported  by  the  proof. 

Judgment  affirmed. 
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No.  700. 
The  State  vs.  John  B.  McCoy. 

The  law  which  directs  a  change  of  venue  on  the  naked  application  of  the  district 
attorney  is  constitutional. 

The  verbal  reservation  of  a  right  to  file  exceptions,  made  by  an  attorney,  in  a  case 
before  a  district  court,  is  of  no  effect. 

The  accused  in  one  case  can  not  avail  of  an  exception  to  the  venire  filed  by  the  ac- 
cused in  another  ease. 

When  he  is  neither  *'  personally  interested  "  in  the  case,  nor  connected  by  blood  or 
marriage  with  a  prisoner  arraigned  before  him,  the  judge  must,  on  being  re- 
nispd,  appoint  a  lawyer  of  proper  qualifications  to  sit  in  his  stead. 

The  Affidavit  of  an  accused  that  an  absent  witness  would  prove  that  his  life  was 
threatened  by  the  deceased,  and  that  he  killed  deceased  in  self-defense,  is  not 
ground  for  a  continuance. 

Threats  of  deceased  against  the  accused,  are  not  admissible  in  evidence,  until  it  bo 
first  proved  that  the  accused  had  been  advised  of  them. 

A  PPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
A.  Bownian,  Judge  ad  hoc.    Trial  by  jury. 

Edwin  G.  Hunter,  District  Attorney,  for  the  State. 

M.  Ryan,  H.  L,  Daigre,  and  A.  Cazahat,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Defendant  was  indicted  in  the  parish  of  Grant  for  mur- 
der. On  motion  and  affidavit  of  the  district  attorney  a  change  of  venue 
was  ordered  to  Rapides  parish,  where  the  accused  was  tried  and  con- 
victed of  murder,  without  capital  punishment,  and  accordingly  sentenced 
to  bard  labor  for  life.  He  prosecutes  this  appeal,  and  presents  by  bills 
of  exception  for  our  decision  various  grounds  for  the  reversal  of  the 
sentence : 

First — That  the  court  erred  in  granting  the  change  of  venue  upon  the 
simple  application  of  the  district  attorney,  without  proof. 

The  act  of  1868  does  not  require  proof  where  the  district  attorney  ap- 
plies for  the  change,  but  makes  it  obligatory  on  the  judge  to  grant  it. 
In  this  case  the  district  attorney  swore  to  the  facts  stated  by  him,  and  to 
the  necessity  of  the  change.  The  change  of  venue  was  ordered  in  Jan- 
uary, 1876,  and  no  subsequent  legislation  should  be  construed  as  vacat- 
ing that  decree.  This  act  of  1868  is  not  in  conflict  with  the  constitution, 
so  far  as  we  can  see.  Article  six  guarantees  a  trial  by  a  jury  of  the 
parish,  "unless  the  venue  bo  changed."  The  Legislature  was  and  is 
free  to  declare  when  and  how  the  venue  may  be  changed.  This  is  what 
it  did  by  said  act. 

Second — H.  L.  Daigre,  one  of  defendant's  counsel,  on  the  first  day  of 
the  term  offered  to  file  on  behalf  of  one  White  and  one  Jones  (who  stood 
indicted  before  the  court)  a  motion  to  set  aside  the  venire,  which  the 
judge  refused  to  permit  him  to  do,  because  he  had  not  paid  his  license. 
Thereupon  he  excepted.  On  trial  of  this  case  against  McCoy  said  attorney 
38 


594  SUPREME  COURT  OF  LOUISIANA, 


State  vs.  McCoy. 


offered  to  file  therein  his  said  bill  of  exceptions  taken  in  the  eases 
and  on  behalf  of  White  and  Jones,  stating  that  he  had  verbally  reserved 
the  right  to  file  said  bill  in  all  cases  in  which  he  was  counsel. 

The  court  did  not  err  in  refusing  this  application.  The  district  court 
is  a  court  of  record,  and  verbal  reservations  of  the  sort  referred  to  can 
not  be  noticed.  Defendant  McCoy  has  no  right  to  complain  of  the 
<50urt's  rulings  in  the  cases  of  White  and  Jones,  with  which  he  had  no 
<5onnection.  If  he  thought  the  venire  illegal,  he  should  on  the  first  day 
of  the  term  have  filed  or  offered  to  file  his  motion  to  quash  it.  He  did 
not  do  so. 

Third — That  the  court  erred  in  calling  R  J.  Bowman,  an  attorney  at 
law,  to  preside  in  the  trial  of  this  case.  The  facts  are  that  after  the  in- 
dictment of  McCoy  his  attorney,  W.  F.  Blackman,  was  elected  judge  of 
the  ninth  district.  Judge  Blackman  entered  an  order  in  this  case  recu- 
sing himself  on  the  ground  that  he  had  been  of  coimsel  for  defendant, 
and  appointed  Bowman,  an  attorney  of  his  coiyrt,  to  try  the  case.  De- 
fendant excepted  to  Bowman's  appointment,  and  contends  that,  under 
article  ninety  of  the  constitution,  an  attorney  can  not  be  appointed  to 
preside  in  the  trial  of  a  criminal  case.    That  article  reads  as  follows : 

"In  any  case  where  the  judge  may  be  recused,  and  where  he  is  sot 
PERSONALLY  interested  in  the.  matters  in  contestation,  he  shall  select  a 
lawyer  having  the  qualifications  required  for  a  judge  of  his  court  to  try 
such  cases.  And  when  the  judge  is  personally  interested  in  the  suit,  he 
shall  call  upon  the  parish  or  district  judge,  as  the  case  may  be,  to  try 
the  case." 

It  would  be  difficult  to  frame  a  law  in  more  general  terms  than  this : 
*'  In  any  case  where  the  judge  may  be  recused,  and  where  he  is  not  per- 
sonally interested  in  the  matters  in  contestation,  he  shall  select  a  law- 
yer," etc.  "When  the  judge  is  personally  interested  in  the  suit  he  shall 
oall  upon  the  parish  judge,"  etc.  The  provisions  of  section  1068  of  Re- 
vised Statutes  apply  only  where  the  judge  "is  connected  by  blood  or 
marriage  with  the  prisoner."  So  that  the  interpretation  of  article  ninety 
of  the  constitution  contended  for  by  defendant  would  leave  the  case, 
where  the  recused  judge  was  not  personally  interested,  and  not  related 
by  blood  or  marriage,  totally  unprovided  for.  We  can  not  adopt  such  a 
view.  We  think  the  appointment  of  an  attorney  to  preside  is  clearly 
legal.  If  the  law  requires  the  attorney  so  appointed  to  take  an  oath  as 
judge  ad  hoc,  we  must  presume  that  it  was  done.  The  point  is  only 
raised  in  the  brief  of  counsel.  The  record  does  not  show  that  an  oath 
was  not  taken.     Omnia  presumuntur  rite  a^ta. 

Fourth — The  accused  made  affidavit  for  continuance  on  account  of  the 
absence  of  certain  witnesses,  and  stated  therein  what  he  expected  to 
prove  by  them.     Among  other  things  stated  as  provable  by  said  wit- 
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nesses  was  that  ''  said  Badeski  (the  deceased)  by  his  threats  and  conduct 
against  affiant  rendered  the  danger  to  his  (affiant's]  life  actual  and  immi- 
nent, and  that  the  killing  o  f  Badeski  was  unavoidable  and  necessary  to 
preserve  his  own  life,  and  the  killing  done  in  self-defense." 

The  court  ordered  this  part  of  the  affidavit  to  be  stricken  out,  and 
thereupon  the  State  admitted  the  truth  of  all  the  other  allegations  of 
the  affidavit,  and  the  court  then  overruled  the  application  for  continu- 
ance, and  the  trial  proceeded.  Defendant  excepted.  We  think  the  rea- 
sons assigned  by  the  judge  ad  Jioc  sufficient  He  says :  "  The  question 
whether  the  greats  and  conduct  of  the  deceased  rendered  the  danger  to 
the  life  of  the  prisoner  imminent  is  a  question  which  must  be  determined 
by  the  jury  from  the  words  and  actions  of  the  deceased  constituting 
those  threats  and  that  conduct,  and  not  from  the  assertions  of  the  wit- 
nesses ;  that  the  threats  and  conduct  did  render  the  danger  imminent  is 
a  legal  question  growing  out  of  certain  facts,  and  not  a  fact  itself.  The 
question  whether  the  killing  of  Radeski  was  unavoidable,  and  necessary 
to  preserve  the  prisoner's  life  and  done  in  self-defense  is  the  very  issue 
submitted  to  the  jury ;  a  legal  question  to  be  determined  by  them  and 
not  by  witnesses  under  the  semblance  of  giving  testimony,  and  that  the 
State  could  not  be  required  to  admit  legal  questions  as  evidence." 

Fifth — ^The  counsel  for  prisoner  asked  a  witness  :  "Did  you  hear  the 
deceased,  Badeski,  make,  on  the  day  of  the  killing,  any  threats  against 
the  life  of  the  accused  ?"  Objection  being  made  by  the  State,  the  court 
offered  to  permit  the  prisoner  to  ask  witness  if  he  had  ever  communica- 
ted to  him,  the  prisoner,  any  threats  made  by  the  deceased;"  and  if 
the  witness  answered  affirmatively,  then  to  allow  the  question  pro- 
pounded to  be  put.  The  prisoner  refused  to  put  the  preliminary  ques- 
tion proposed  by  the  court,  and  then  the  court  sustained  the  objection, 
and  prisoner  excepted. 

"  It  is  well  settled  that  antecedent  threats  by  the  deceased  against  the 
accused  are  not  admissible  in  evidence,  unless  it  appears  that  they  were 
communicated  to  the  accused.  Their  admissibilty  depends  upon  this  as 
a  condition  precedent ;  and  as  their  admission  would  be  illegal  without 
this  necessary  concomitant  proof  of  communication,  we  think  that  the 
court  may  well  refuse  to  admit  them  until  this  necessary  foundation  is 
laid,  just  as  courts  refuse  to  admit  the  testimony  of  deceased  or  absent 
witnesses  until  the  death  or  absence  is  proved."  State  vs.  Gregor,  21  An. 
473. 

Sixth — ^The  prisoner  also  excepted  to  the  charge  of  the  judge,  which 
was  as  follows : 

"  If  you  are  conscious  that  you  know  what  the  law  is  upon  any  point 
that  may  arise  in  your  deliberations,  it  is  your  right  and  your  duty  to 
follow  your  own  constructions,  even  though  they  may  differ  from  the 
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legal  opinion  of  the  court  upon  that  point,  but  if  you  feel  consdous  that 
you  are  ignorant  of  whdt  the  law  is  upon  the  point  in  questioD,  it  is  your 
duty  to  follow  the  law  as  stated  by  the  court,  and  to  ask  its  instructions 
upon  points  of  which  you  are  ignorant  The  law  never  intended  in 
making  juries  judges  of  the  law  that  they  should  substitute  ignorance 
for  knowledge,  nor  for  juries  to  decide  that  to  be  law  which  they  in  their 
conscience  feel  that  they  know  nothing  about.  Although  you  are  not 
lawyers,  the  law  presumes  that  you  have  learned  the  law  of  this  case 
from  the  law  which  has  been  expounded  to  you  on  the  trial.  But  knowl- 
edge is  something  tangible  and  definite,  and  you  must  be  conscious  that 
as  such  you  possess  it  whenever  you  differ  from  the  court  lipon  a  point 
of  law." 

The  objection  to  this  charge  can  not  be  that  it  is  too  restrictive  of  the 
power  of  juries.  While  fully,  and  perhaps  too  fully,  conceding  the  jury 
its  powers  as  judges  of  the  law  and  fact,  it  wisely  and  properly  cautions 
them  against  substituting  their  ignorant  fancies  and  personal  wishes  for 
conscious  knowledge  and  application  of  legal  principles  as  bases  of  de- 
cision. 

Seventh — In  the  brief  of  counsel  for  accused,  it  is  stated  that  it  is  as- 
signed as  error  on  the  face  of  the  record  that  the  accused  was  not  ar- 
raigned as  required  by  law.  We  find  no  assignment  of  errors  filed  in 
the  record,  and  even  if  the  statement  in  the  brief  sufficed,  the  counsel 
has  not  advised  us  wherein  the  defect  of  arraignment  consists ;  and  an 
inspection  of  the  transcript  has  failed  to  reveal  it  to  us.  We  conclude, 
therefore,  that  there  is  no  error  in  the  verdict  and  sentence  appealetl 
from ;  and 

It  is  therefore  ordered  and  decreed  that  the  same  be  affirmed  with 
costs. 


Concurring  Opinions. 

DeBlanc,  J.  In  this  case  tho  district  attorney  applied  for  a  change  of 
venue,  on  the  ground  that  the  State  could  not  obtain  a  fair  and  impartial 
tiial  in  the  parish  of  Grant,  because  of  the  prisoner's  popularity  among 
some  of  tho  population  and  their  almost  universal  determination  and 
assertions  that  they  would  acquit  him. 

The  State  officer  swore  to  the  truth  of  these  facts,  and  his  declaration 
stands  uncontradicted. 

For  that  reason  I  am  of  tho  opinion  that  tho  change  of  venue  was 
properly  allowed,  but  I  do  not  believe  that,  on  the  naked  application  of 
either  the  Attorney  General  or  a  district  attorney,  the  judge  is  authorized 
to  change  the  venue  to  another  parish  without  proof  that  a  competent 
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jury  of  the  parish,  wherever  the  offense  is  charged  to  have  been  commit- 
ted, can  not  be  had. 

The  constitutional  rule  is  that  ''the  accused  shall  be  entitled  to  a 
speedy  public  trial  by  an  impartial  jury  of  the  parish  in  which  the  of- 
fense was  committed."  The  change  of  venue  is  the  exception  to  that 
rule. 

Unless  it  is  alleged  and  established  that  an  impartial  jury  of  the 
parish  can  not  be  had,  a  change  of  venue,  against  the  will  of  the  accused, 
is  a  dangerous  violation  of  the  constitution,  as,  otherwise,  that  constitu- 
tional privilege  of  a  prisoner,  his  life,  his  liberty,  and  reputation  would 
be  at  the  mercy  of  the  district  attorney  or  Attorney  General. 

I  concur  in  the  decision  read  by  Mr.  Justice  Spencer,  and  reserve  the 
right  of  hereafter  filing  a  separate  opinion  on  the  question  above  alluded 
to. 


Egan,  J.  I  concur  in  the  views  expressed  in  the  foregoing  concurring 
opinion  of  Mr.  Justice  DeBlanc.  The  uncontradicted  affidavit  of  the 
district  attorney  in  the  matter  of  change  of  venue,  though  unusual,  sets 
forth  a  very  sufficient  state  of  facts  in  the  present  case  to  warrant  the 
order  made. 


29    697 
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Elizabeth   Edwards  and  Husband  vs.  M.  A.  Edwakds,  Administra- 
tor, ET  AL. 

Where  the  matter  in  dispute  is  over  Ave  hundred  dollars  this  court  has  jurisdiction. 

The  sufficiency  of  a  surety  on  an  appeal  bond  will  not  be  considered  here  when  not 
put  at  issue,  or  passed  on  in  the  court  below. 

In  a  suit  to  annul  a  judf?ment,  brought  within  a  year  from  the  date  of  thejudfir- 
ment.  the  judi;ment  can  not  be  pleaded  as  re9  a^itdicaJta, 

An  attorney  at  law  has  no  authority,  unless  specially  empowered  by  his  client,  to 
confess  judsrment  for  the  latter. 

A  confession  of  judgment  by  a  married  woman,  which  condemns  her  to  pay  her 
husband's  debt,  is  null  and  void. 

Parol  evidence  is  admissible  to  show  that  property  seized  at  the  suit  of  a  commu- 
nity creditor  belongs  to  the  wife. 

APPEAL   from  the  Fourteenth  Judicial    District   Court,  parish  of 
Ouachita.    Parsons,  J. 
Cobb  &  Gnnbij,  for  plaintiff  and  appellant. 
Garrett  &  Gai-rett,  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    On  the  fourth  of  November,  1873,  M.  A.  Edwards,  admin- 
istratrix  of  D.  L.  Edwards,  obtained,  by  confession,  judgment  in  the 
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parish  court  against  W.  S.  Stutson,  plaintiffs  husband,  for  some  $220  on 
his  note  dated  December  1, 1870.  On  the  twenty-eighth  of  March,  1871„ 
M.  T.  Edwards  and  wife  sold,  by  notarial  act,  to  their  daughter,  the 
plaintiff,  the  eighty  acres  of  land  in  controversy  in  this  suit,  stating  the 
price  to  be  81000  cash  received.  On  the  twenty-third  of  November,  1871,. 
said  plaintiff,  Elizabeth  Stutson,  by  notarial  act,  acknowledged  to  have 
received  from  her  father  and  mother  $1500  in  cash  as  an  advance  on  her 
inheritance. 

M.  T.  Edwards  and  wife  had  eight  children,  four  majors  and  four  mi- 
nors. About  the  same  dates  as  above  they  made  to  each  of  the  three 
other  majors  (of  whom  D.  L.  Edwards  was  one)  similar  acts  of  sale  of 
land,  and  took  from  each  of  them  similar  notarial  receipts.  They  also 
sold  and  transferred  to  their  minor  children  property  of  equal  value. 

M.  T.  Edwards  died  in  1872,  and  his  widow,  Adeline  Edwards,  qualified 
as  tutrix  of  the  minora. 

In  January,  1875,  M.  A.  Edwards,  administratrix,  issued  a  fieri  facias 
against  W.  S.  Stutson,  on  said  parish-court  judgment,  and  caused  the 
eighty  acres  of  Icmd  so  conveyed  by  the  father  and  mother  to  plaintiff  tx> 
be  seized  as  community  property. 

A  suit  was  thereupon  brought  in  the  name  of  the  plain  tiff  in  the  dis- 
trict court  of  Ouachita,  claiming  the  land  as  her  paraphernal  property, 
and  enjoining  its  sale  for  the  husband's  debt  The  affidavit  for  injunc- 
tion was  made  by  Stutson,  the  husband,  as  agent  of  his  wife,  the  plaintiff, 
and  the  petition  was  signed  by  Stubbs  &  Stone,  attorneys.  On  the  six- 
teenth of  March,  1875,  the  attorneys  for  plaintifT  and  the  attorney  for 
defendants  in  that  injunction  suit  (which  was  numbered  1216)  made  an 
agreement  whereby  it  was  stipulated  that  the  case  would  be  continued 
by  consent  imtil  the  September  term  following,  on  the  condition  that  if 
Stutson  shall  on  or  before  that  time  pay  the  amount  of  the  enjoined 
judgment,  then  said  injunction  suit  to  be  discontinued  at  plaintiffs  costs, 
otherwise,  "  there  shall  be  judgment  therein  dissolving  the  injunction  at 
plaintiff's  costs,"  and  directing  the  sheriff  to  proceed  with  the  sale  of  the 
property,  the  sale  not  to  be  made  before  the  first  Saturday  of  January,. 
1876.  On  the  fourteenth  of  September,  1875,  this  agreement  was  filed 
in  the  cause,  and  on  the  eighteenth  judgment  was  entered  up  according 
to  its  stipulations,  dissolving  the  injunction  without  damages,  and  stay- 
ing the  sale  till  the  time  agreed  upon.  The  land  was  thereupon  again  ad- 
vertised for  sale  on  the  fifth  of  February,  1876,  and  part  of  it  adjudica- 
ted to  one  Wood,  said  to  be  the  father  of  defendant,  M.  A.  Jttdwards,  the 
remainder  not  sold  for  want  of  bidders.  On  the  fifteenth  of  February, 
1876,  this  present  suit  was  brought,  reciting  in  substance  the  above  facts, 
praying  the  nullity  of  said  judgment  of  the  eighteenth  of  September, 
1875,  also  the  nullity  of  the  sale  to  Wood,  and  to  be  decreed  owner  of  the 
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property  as  paraphernal,  and  to  enjoin  its  sale  for  the  husband's  debts^ 
etc. 

The  defendant  first  pleaded  in  defense  the  judgment  in  said  suit,  1216, 
as  res  adjiidlcataf  which  was  by  the  then  judge  overruled.  Defendant 
then  answered,  reiterating  the  plea  of  res  ad  judicata,  and  claiming  that 
the  property,  having  been  bought  after  marriage,  by  the  wife,  was  com- 
munity property.  The  case  was  tried  at  the  May  term,  1877,  and  the 
judge  then  presiding  rendered  judgment  for  defendant,  sustaining  the 
plea  of  res  judlcain,  dissolving  the  injunction,  and  directing  the  sheriff 
to  proceed  to  sell  under  the^.  fa.  against  the  husband. 

Plaintiff  appeals.  There  is  a  motion  to  dismiss  the  appeal  on  two 
grounds :  first,  because  this  courtis  without  jurisdiction  raiionematefnce; 
and,  second,  for  insuflQciency  of  the  surety  on  the  appeal  bond. 

The  matter  in  dispute  is  the  ownership  of  the  land  (which  is  clearly 
shown  to  be  over  five  hundred  dollars  by  the  deed  to  plaintiff  and  the 
uncontradicted  allegations  of  her  petition  under  oath)  and  to  validity 
of  a  judgment  subjecting  the  same  to  the  husband's  debts,  and  to  annul 
a  sale  of  part  of  it.  We  clearly  have  jurisdiction.  As  to  the  sufficiency 
of  the  surety  on  the  appeal  bond,  this  court  can  not  notice  the  objec- 
tion, because  it  is  a  court  of  appellate  jurisdiction  only.  No  objection  to 
the  sufficiency  of  the  surety  on  the  appeal  bond  was  made,  or  tried,  in 
the  court  below.  True,  the  same  party  was  surety  on  the  injunction 
bond,  and  a  rule  was  taken  to  dissolve  for  insufficiency,  but  it  does  not 
seem  to  have  been  passed  upon  by  the  court  below.  The  proofs  taken 
on  that  rule  would  not  enable  us  to  say,  if  we  had  the  right,  whether  the 
surety  was  good  or  bad  at  the  time  of  the  appeal. 

The  motion  to  dismiss  is  overruled. 

On  the  merits,  there  are  but  two  questions: 

First — As  to  the  validity  of  the  judgment  of  the  eighteenth  of  Septem- 
ber, 1875,  and  as  to  its  effect  as  the  thing  adjudged. 

Second — As  to  the  property  being  the  separate  paraphernal  estate  of 
the  wife. 

First — The  judgment  in  suit  No.  1216  was  rendered  on  the  eighteenth 
of  September,  1875.  This  suit,  to  annul  it,  was  instituted  on  the  fifteenth 
of  February,  1876,  less  than  six  months  after  its  rendition.  A  judgment 
which  is  attacked  by  action  of  nullity  within  one  year  can  not  be  pleaded 
as  res  adjudicaia  to  the  suit  for  nullity.  Otherwise,  the  action  of  nullity 
would  be  a  farce  and  a  mockery,  since  the  existence  of  the  judgment  at- 
tacked (which  alone  gives  the  right  and  the  occasion  to  the  action  of 
nuUity)  Would  be  itself  a  bar  to  proceedings  to  annul  it.  In  other 
words,  the  same  fact,  to  wit:  the  existence  of  the  judgment,  would  be 
at  one  and  the  same  time  the  foundation  and  destruction  of  a  right  of 
action. 
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We  do  not  agree  with  defendant's  counsel  that  plaintiff's  remedy  to 
avoid  the  said  judgment  was  by  appeal  or  motion  for  new  trial.  She  did 
hot  know,  perhaps,  of  its  rendition  until  the  time  for  new  trial  had 
elapsed,  and  the  grounds  of  nullity  alleged  are  matters  dehors  the  record, 
and  could  not,  therefore,  be  brought  to  the  knowledge  of  the  appellate 
court.  Plaintiff  attacks  the  judgment  on  the  ground  that  the  attorneys 
had  no  authority  from  her  to  consent  to  it,  and  acted  without  her  knowl- 
edge or  consent.  This  is  fully  proven  by  her  oath,  which  defendant 
makes  no  effort  to  contradict.  These  attorneys  were  practitioners  before 
the  court  trying  the  cause,  and,  we  think,  the  fact  that  they  were  not 
called  by  defendant  to  prove  their  authority  from  her,  and  to  contradict 
the  plaintiffs  oath,  is  strongly  corroborative  of  its  truth.  We  accept  it 
as  true. 

Article  2997  of  the  Civil  Code  is  too  clear  to  require  other  citation  of 
authority  to  establish  the  proposition  that  an  attorney  at  law  has  not, 
as  suchf  authority  to  confess  a  judgment  "  to  acknowledge  a  debt"  *'to 
compromise  or  refer  to  arbitration,"  or  "to  make  a  transaction  in  mat- 
ters of  litigation." 

Besides,  it  is  the  well  settled  jurisprudence  of  this  State  that  a  married 
woman  can  not,  so  as  to  bind  her,  or  her  property,  confess  a  judgment 
for  a  debt  of  her  husband  or  of  the  community.  See  3  N.  S.  498;  2  An.  3, 
806;  12  An.  350;  14  An.  165;  15  An.  628.  There  is  no  dispute  as  to  this 
debt  being  that  of  the  husband  and  community.  What  the  wife  could 
not  do  herseir,  she  could  not  authorize  her  attorneys  to  do  for  her.  So, 
we  are  brought  to  the  only  remaining  question,  was  the  land  seized  in 
this  ca«?e  the  paraphernal  property  of  the  wife  and  plaintiff? 

The  evidence  shows,  if  admissible,  that  such  was  the  fact,  beyond  any 
doubt  whatever.  In  fact,  the  defendant  does  not  even  venture  to  con- 
tradict it,  but  relies  solely  upon  the  legal  presumption  resulting  from  the 
acquisition  by  the  wife  being  made  after  her  marriage,  and  upon  technical 
objections  to  the  evidence  offered  by  her.  Leaving  aside  the  parol  evi- 
dence in  this  case,  the  deeds  and  conveyances  themselves,  whereby  these 
old  people,  M.  T.  Edwards  and  wife,  conveyed  to  each  of  their  children 
properties  of  equal  value,  and,  subsequently,  took  their  several  receipts 
in  authentic  form,  for  equal  amounts,  as  advances  on  their  successions, 
leaves  no  shadow  of  doubt  in  our  minds  that  the  sale  to  Mrs.  Stutson  by 
her  'ather  and  mother  of  the  land  in  controversy  was  in  fact  a  donation 
to  her,  as  an  advance,  and  that  the  receipt  given  by  her  a  few  months 
afterward  to  them  for  fifteen  hundred  dollars  embraced  the  one  thousand 
dollars  stated  as  the  price  of  the  sale.  The  parol  evidence  offered  fully 
proves  these  facts,  and  was  properly  admitted.  Evidence  going  to  show 
the  connection  between  the  act  of  sale  and  the  subsequent  receipt  does 
not  contradict  either  act.    Plaintiff  simply  alleged  and  proved  that  the 
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sum  stipulated  as  the  price  of  the  sale  to  her  was  in  fact  the  same  iden- 
tical sum  for  which  she  gave  her  receipt. 

The  plaintiff  prays  for  damages.  Had  she  oflfered  proof  of  their 
amount  we  should  award  them  to  her,  for  we  are  strongly  impressed 
that  the  defendant,  Mrs.  M.  A.  Edwards,  widow  and  administratrix  of  D. 
li.  Edwards,  plaintifTs  brother,  and  himself  a  recipient  and  holder  of 
property  imder  the  same  terms  and  conditions  as  plaintiff,  has  acted  in 
bad  faith  in  this  proceeding,  and  in  knowing  disregard  of  her  sister's 
rights. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  plaintiff,  Elizabeth  Edwards,  be  declared 
owner  in  her  own  right  of  the  land  described  in  her  petition  in  this  case, 
and  that  the  defendants  be  perpetually  .enjoined  from  disturbing  her 
possession  thereof;  that  the  judgment  of  the  eighteenth  of  September, 
1875,  in  the  suit  No.  1216  on  the  docket  of  the  district  court  of  Ouachita 
parish,  be  annulled  and  avoided,  and  that  the  sale  to  William  Wood  by 
the  sheriff,  of  date  fifth  of  February,  1876,  under  execution,  enjoined  in 
said  suit  No.  1216,  be  and  the  same  is  annulled  and  rescinded.  It^is  fur- 
ther ordered  and  decreed  that  defendants  be  condemned  in  solido  to  pay 
the  costs  of  the  court  below  and  of  this  appeal. 

Rehearing  refused. 


No.  694. 
The  State  vs.  Jake  Thomas. 

An  indictmdnt  chnrfsinj;  an  act.  with  intent  to  commit  murder,  which  does  not  aver 
that  the  act  was  *'  willfully  and  feloniously  "  done,  is  fatal. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Felici- 
ana.   McVea,J.    Trial  by  jury. 

W,  N.  Potts,  District  Attorney,  for  the  State. 

W.  F,  Keman,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  defendant  was  indicted,  tried,  found  guilty,  and  sen- 
tenced to  three  years  imprisonment  at  hard  labor  in  the  penitentiary. 
After  an  ineffectual  motion  in  arrest  of  judgment,  he  has  appealed.  The 
charge,  as  stated  in  the  indictment,  is  that  he  did,  with  force  and  arms, 
"  shoot  one  Qeoi^e  Washington  loith  a  dangerous  iveapon,  namely,  a  shot- 
gun, with  intent  to  commit  murder,  and  to  murder  aforesaid  George 
Washington,  contrary  to  the  form  of  the  statute,"  etc.    The  ground  set 
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forth  in  the  motion  in  arrest  and  the  error  assigned  is  that  the  indict- 
ment does  not  charge  that  the  accused  did  the  acts  charged  '*  feloniously, 
wiUf  uUy,  and  with  his  malice  aforethought."  At  common  law  this  indict- 
ment would  be  bad,  and  Wharton's  American  Criminal  Law,  section  399, 
lays  it  down  that  the  use  of  the  word  **  feloniously "  is  essential  to  all 
indictments  for  felony,  whether  common  law  or  statutory.  Again,  sec- 
tion 372  of  the  same  author  says  that  where  a  statute  refers  to  a  oom- 
mon-law  offense  by  its  popular  name,  and  proceeds  to  impose  a  penalty 
on  its  commission,  it  is,  of  course,  insufficient  to  charge  the  defendant 
with  the  commission  of  the  offense  in  the  statutory  terms  alone,  while 
under  the  Virginia  statute  against  attempts  to  commit  offenses,  the  same 
authority  says  it  is  not  enough  to  say  "the  defendant  attempted  to 
maim;"  the  particulars  of  the  attempt  must  be  set  forth.  In  same  sec- 
tion, J293  says  "  the  weight  of  authority  now  clearly  is  that  an  indict- 
ment for  attempting  to  commit  an  offense  must  show  on  its  face  facts 
which  would  make  an  attempt  in  point  of  law,  or  at  least  should  so  in- 
dividualize the  offense  as  to  secure  the  offender  from  a  second  convic- 
tion." While  it  is  true  that  even  at  common  law  it  was  not  necessary  to 
charge  an  attempt  to  commit  a  crime  or  offense  with  the  same  particu- 
larity and  minuteness  as  the  commission  of  the  crime  or  offense,  it  was 
always  held  necessary  in  such  an  indictment  as  that  under  considera- 
tion, at  least  whenever  done  "with  felonious  intent,"  and,  iiideed,  it 
would  seem  with  "malice  aforethought."  Archbold's  Criminal  Plead- 
ings, p.  62,  side  paging  50;  same,  p.  531,  side  paging  447;  see,  also,  same, 
p.  422  and  423,  and  Chitty's  Criminal  Law,  voL  3,  p.  828.  It  is,  however, 
claimed  that  as  the  law  now  stands  in  Louisiana  such  allegations  in  an 
indictment,  even  for  murder  itself,  are  unnecessary,  since  the  statute  of 
1855  and  Revised  Statutes  of  1870,  and  the  cases  of  the  State  vs.  Phelps 
and  Brown,  24  An.  494,  and  State  vs.  Toney  Forney,  24  An.  191,  are  relied 
upon  in  support  of  this  view.  Of  the  former  of  these  cases,  it  might 
be  sufficient  to  remark  that  the  indictment  which  was  held  good  charged 
expressly  that  the  defendants  "did  iviUfully,  maliciously,  and  feloniouBlg 
kill,  slay,  and  murder,"  and  that  Howell,  Justice,  dissenting,  adhered  to 
the  doctrine  announced  in  the  State  vs.  Heas,  10  An.  195,  which,  as  well 
as  the  uniform  current  of  previous  decisions,  held  as  essential  in  an  in- 
dictment for  murder  the  words  "  with  malice  aforethought"  as  not  being 
an  "unnecessary  prolixity"  in  the  meaning  of  the  statute.  See, to 
similar  effect.  Territory  vs.  Nugent,  1  M.  117  and  175,  and  State  vs. 
Kennedy,  8  R  602;  9  An.  211;  State  vs.  Stiles,  5  An.;  to  the  effect  that 
whatever  has  been  determined  to  be  essential  averment  in  an  in- 
dictment at  common  law  will  be  deemed  necessary  here,  "and  that 
the  power  to  remedy  the  evil  lies  in  the  legislative  branch  of  the  gfovem- 
ment" 
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In  the  cases  of  the  State  vs.  Cook,  20  An.  145,  and  State  vs.  Durbin, 
20  An.  408  (both  for  robbery)  the  court  held  that  the  statute  of  1855  was 
not  intended  to  make  a  radical  change  in  the  system  of  criminal  plead- 
ings, but  to  simplify  it  and  correct  some  supposed  deficiencies,  and  that 
the  essential,  substantial  averments  in  a  bill  of  indictment  required  by 
the  common  law  are  not  dispensed  with  by  the  act  of  1855,  and  that  the 
omission  of  the  term  "  feloniously  "  in  the  indictment  was  held  to  be 
fatal. 

It  is  singular  that  the  court  altogether  overlook,  in  the  State  vs. 
Phelps  and  Brown,  24  An.  494,  the  important  fact  that  section  1048  of  the 
Bevised  Statutes  of  1870  provides  that  "  it  shall  be  sufficient  in  an  in- 
dictment for  murder  to  charge  that  the  defendant  *  did  feloniously,  ivilU 
fully,  and  of  Jiis  malice  aforethougld,  kill  and  murder  the  deceased," 
and  in  every  indictment  for  manslaughter  to  charge  that  the  defend- 
ant **did  feloniously  kill  and  slay  the  deceased"  These  provisions 
are  precisely  those  of  the  act  of  1855,  and  clearly  indicate  that  it 
was  not  the  legislative  intention  to  dispense  with  them,  which,  as  was 
well  said  by  Judge  Ilsley,  the  organ  of  the  court  in  State  vs.  Cook,  are 
precisely  the  important  facts  charged  in  the  indictment  according  to  the 
English  form  (quoting  Archbold's  Crim.  Plead.,  314). 

It  is  hardly  necessary  to  add  that  by  the  act  of  1805,  of  1855,  and  the 
Bevised  Statutes  of  1870,  it  was  provided  that  all  crimes,  offenses,  and 
misdemeanors  shall  be  taken,  intended,  and  construed  according  to  the 
oommon  law,  and  that  the  forms  of  indictments  (divested  of  unnecessary 
prolixity)  the  method  of  trial,  rules  of  evidence,  and  all  other  proceed- 
ings in  the  prosecution  of  crimes,  offenses,  and  misdemeanors  (*  chang- 
ing what  ought  to  be  changed ')  shall  be  according  to  the  common  law, 
unless  otherwise  provided." 

The  cases  cited  in  this  opinion,  and  those  referred  to  in  them,  give 
judicial  interpretation  to  the  words  "  unnecessary  prolixity  "  and  "  chang- 
ing what  ought  to  be  changed  "  under  the  statute.  The  essential  aver- 
ments of  a  good  indictment  at  common  law  are  not  classed  under  either 
head.  The  case  of  the  State  vs.  Toney  Forney,  24  An.  191,  was  an  indict- 
ment "  for  shooting  with  intent  to  kill  and  murder  while  lying  in  wait," 
and  charged  the  act  to  have  been  done  **  willfully,  feloniously,  and  mali- 
ciously "  The  extent  of  the  ruling  of  the  court  was  that  the  olTense  was 
sufficiently  charged  in  that  language  under  the  statute,  without  the  use 
of  the.  words,  "  with  malice  aforethought"  None  of  the  words  "  loill- 
fully,  feloniously,  or  maliciously  "  found  in  that  indictment,  appear  in  the 
indictment  in  the  present  case,  which  does  not,  therefore,  come  within  the 
authority  of  that  case,  even  admitting  it  to  be  consistent  with  the  former 
rulings  of  this  court.    Whether,  therefore,  it  was  essential  to  use  in  that 
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indictment  the  words  **  with  malice  aforethought "  or  not,  we  are  of  opin- 
ion that  the  omission  of  the  words  "  willfully  and  feloniously  "  is  fatal 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  be 
arrested,  that  the  verdict  and  sentence  appealed  from  be  annulled, 
avoided,  and  reversed,  the  indictment  quashed,  and  that  the  defendant 
remain  in  custody  to  await  the  finding  of  a  new  bill  of  indictment  by 
another  grand  jury  of  the  parish  of  East  Feliciana. 
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29  604|  John  A.  Hunter  f.t  al.  vs.  R  T.  Buckner  &  Brother  et  al. 

109    9221 

If  the  real  owner  of  property  allows  it  to  stand  recorded  In  the  name  of  another, 
by  a  title  translative  of  property,  he  puts  it  in  the  power  of  that  other  to  create 
a  valid  mortfi;a«:e  on  it. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Red 
River.    Pierson,  J. 

X.  B,  Waikins,  for  plaintiffe  and  appellants. 

Land  &  Taylor  and  William.  H.  Wise,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  John  A.  Hunter,  Virgil  A.  Stewart,  and  William  R 
Stewart  allege  that  the  first  two  purchased  the  Wray  and  Boland  plan- 
tation, under  a  bond  for  title,  from  W.  E.  Wamsley,  on  the  fourth  of 
January,  1871,  the  price  being  s6ven  thousand  five  hundred  dollars, 
which  bond  erroneously  recites  that  $3983  19  were  paid  in  cash,  the 
residue  being  provided  for  by  the  execution  of  three  notes  of  equal 
sums,  payable  respectively  on  the  tenth  of  November,  1871,  and  the  same 
day  of  the  two  following  years,  and  that  this  sum,  thus  represented  to 
have  been  paid  cash,  was  not  in  fact  thus  paid,  but  as  follows: 

On  the  same  day  that  plaintiffe  executed  the  notes  to  Wamsley,  a  con- 
veyance of  the  Loggy  Bayou  plantation  was  made  to  him  by  William  B. 
Stewart,  Alice  M.  Stewart,  and  Martha  S.  Caldwell,  for  the  expressed  con- 
sideration of  $3519  08  cash,  and  that  this  sum  was  not  in  fact  paid  in 
cash,  but  in  reality  was  a  part  of  the  slightly  larger  sum  mentioned  as 
cash  paid  in  the  bond  for  title  of  the  Wray  and  Boland  plantation. 

The  petitioners  further  allege  that  in  August,  1873,  Wamsley  instituted 
suit  upon  the  three  notes  above  mentioned,  praying  for  judgment  for 
their  aggregate  amount,  and  for  the  enforcement  of  his  vendor's  privi- 
lege, and  a  judgment  with  a  restraining  condition  as  to  execution  wis 
rendered  against  them,  as  will  appear  by  that  case,  now  before  us  on 
appeal. 
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But  meanwhile,  viz.,  on  third  of  April,  1873,  Wamsley  had  executed  a 
mortgage  upon  the  Loggy  Bayou  tract  to  R.  T.  Buckner  &  Brother  to 
secure  the  payment  of  his  debt  to  them,  amounting  to  $2197  29,  and 
they  had  obtained  executory  process  thereon,  and  that  tract  was  adver- 
tised for  sale  on  February  17, 1877.  Besides,  Wamsley  had  never  paid 
for  the  Wray  and  Boland  tract,  and  his  vendors  foreclosed  their  mort- 
gage upon  it,  and  it  was  sold  on  the  second  of  December,  1876,  for  a  sum 
insufficient  to  pay  their  mortgage,  and  Hunter  and  Virgil  Stewart  were 
consequently  evicted. 

The  plaintiffs  allege  that  Wamsley 's  failure  to  lift  this  mortgage  is  a 
breach  of  the  condition  of  his  bond,  and  operates  a  revocation  of  the  sale 
of  the  Wray  and  Boland  tract  to  Hunter  and  Virgil  Stewart,  and  entitles 
the  plaintiffs  to  the  payment  of  the  penalty  of  the  bond,  and  that  the 
revocation  and  resolution  of  the  sale  of  the  Wray  and  Boland  tract  en- 
titles them  to  recover  back  the  Loggy  Bayou  tract  free  from  every  in- 
cumbrance that  Wamsley  may  have  placed  upon  it,  and  particularly  from 
the  Buckner  mortgage.  They  then  pray  the  annulment  of  that  mort- 
gagee, and  its  erasure  from  the  mortgage  records,  and  for  the  revocation 
of  the  sale  of  the  Wray  and  Boland  tract  through  the  enforcement  of 
the  resolutory  condition,  and  a  decree  declaring  void  any  sale  that  may 
take  place  under  the  Buckner  mortgage. 
An  exception  was  filed  by  the  Buckners. 

First — That  Hunter  and  Virgil  Stewart  have  no  interest  in  the  suit  to 
annul  the  sale  of  the  Loggy  Bayou  tract,  but  that  such  suit  should  be 
by  all  the  vendors  of  that  tract,  and  not  by  one  alone. 

Second — That  no  legal  cause  of  action  has  been  set  forth  in  the  petition 
against  the  Buckners,  inasmuch  as  they  are  third  parties,  who  were 
ignorant  of,  and  are  unaffected  by,  any  latent  equities  between  others. 

This  exception  was  referred  to  the  merits,  and  there  does  not  appear 
to  have  been  any  other  objection  to  either  the  misjoinder  or  nonjoinder 
of  parties. 

The  Buckners  answered  by  a  general  denial,  with  tiie  allegation  that 
they  are  holders  of  a  special  mortgage  upon  the  Loggy  Bayou  tract, 
acquired  by  them  in  good  faith  and  in  ignorance  of  any  secret  bargains 
between  their  mortgageor,  Wamsley,  and  his  vendors  or  others,  and  be- 
lieving, and  having  a  right  to  believe,  that  Wamsley  was  the  legal  owner 
of  the  mortgaged  premises. 

Wamsley*s  administrator,  answering  for  the  succession,  pleaded  the 
judgment  in  the  other  suit  upon  the  notes  as  res  adjudicata.  There  was 
judgment  for  the  defendants. 

The  plaintiflia*  documentary  evidence  included  the  bond  recited  in  the 
petition,  and  the  deed  to  Wamsley  of  the  Loggy  Bayou  tract.  The  first 
is  an  instrument  by  which  Wamsley  binds  himself  to  Himter  and  Virgil 
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Stewart  in  the  penal  sum  of  seven  thousand  five  hundred  dollars,  and  is 
dated  January  4, 1871.  The  condition  is  that,  whereas  Wamsley  has  that 
day  sold  and  delivered  the  Wray  and  Boland  tract  for  seven  thousand 
five  hundred  dollars  (the  vendees  not  mentioned),  of  which  sum  83983  19 
is  paid  cash  in  hand  and  receipt  acknowledged,  and  three  notes  of  equal 
amounts  are  given  for  the  residue  by  Hunter  and  Virgil  Stewart,  with 
W.  B.  Stewart  as  security,  now  if  the  two  makers  of  the  notes  shall 
pay  them,  then  Wamsley  shall  make  or  cause  to  be  made  a  good  title  to 
this  land  to  those  makers.  No  other  document  was  signed  by  these  par- 
ties. The  notes  were  never  paid,  and  a  formal  act  of  sale  was  never 
executed. 

The  deed  from  William  B.  Stewart,  Alice  M.  Stewart,  and  Martha  S 
Caldwell  to  Wamsley  of  the  Loggy  Bayou  tract  recites  that  the  con- 
sideration, viz.:  $3519  08,  was  received,  and  is  acknowledged  before  the 
signing  and  delivery  of  the  deed,  and  the  title  is  warranted.  This  in- 
strument has  no  date,  and  is  not  signed  by  Wamsley,  but  neither  of 
these  omissions  is  noticed  or  objected  to  by  counsel  on  either  side.  Ap- 
pended to  this  deed  is  the  affidavit  of  one  of  the  subscribing  witnesses 
to  the  genuineness  of  the  several  signatures,  which  was  made  before  A. 
J.  Twitchell,  recorder,  on  the  fourth  of  August,  1871.  The  plaintiff  did 
not  offer  any  writings  or  certificates  upon  the  back  of  the  deed. 

The  defendants  offered  the  Buekner  mortgage,  and  the  indorsement 
that  it  was  recorded  on  April  14, 1873;  also,  the  "ceitiflcate  of  the  re- 
corder of  the  date  of  registry"  of  the  Loggy  Bayou  sale,  thus  supplying 
that  writing  or  indorsement  which  plaintiff  had  not  included  in  his  offer- 
ing; that  is  to  say,  the  note  of  plaintiff^'  evidence  shews  that  he  offered 
the  deed  to  Wamsley,  and  the  note  of  defendants'  evidence  shows  that 
he  offered  the  certificate  upon  that  deed;  and  the  clerk  states  this  latter 
is  designated  No.  2.  But  there  is  no  document  No.  2  in  the  transcript 
The  certificate  which  the  defendants  offered  is  copied,  however,  in  the 
plain tiffe'  evidence  immediately  after  the  deed,  and  is  necessarily  the  one 
offered  by  them.    It  is  as  follows: 

"  I  hereby  certify  the  above  and  foregoing  to  be  a  true  and  correct 
copy  of  the  original,  duly  of  record  in  my  office  book  A  conveyances, 
folios  18  and  19.  Given  under  my  hand  and  seal  of  office  this  fifth  day 
of  September,  1876;"  and  then  follows  the  recorder's  name. 

The  deed  of  the  Loggy  Bayou  place  has  then  no  date.  Its  execution 
was  proved  before  the  recorder  August  4, 1871.  There  is  no  certificate 
of  the  date  it  was  recorded;  but  on  the  fifth  of  September,  1876,  the 
recorder  makes  a  copy  of  it,  and  certifies  that  it  is  of  record  in  a  certain 
book,  on  a  certain  page.  When  was  it  recorded  ?  The  defendants  say, 
certainly  before  August  7, 1871,  because  the  bond  of  Wamsley  was  re- 
corded on  that  day  in  book  A,  page  41,  and  the  certificate  shows  the 
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deed  to  Wamsley  was  recorded  in  book  A,  page  18,  ergo  the  deed  was 
recorded  before  the  bond,  since  it  is  on  an  earlier  page.  The  misfortune 
of  ttiis  demonstration  is  that  there  are  two  books  A,  and  the  deed  was 
recorded  in  page  18  of  the  Conveyance  Book,  while  the  bond  is  certified 
to  be  recorded  on  page  41  of  the  Mortgage  Book.  » 

The  whole  case  turns  upon  this.  This  minute  elaboration  is  only  ex- 
cused by  the  importance  of  ascertaining  the  date  of  the  registry.  We 
are  enabled  to  ascertain  that  it  was  before  another  given  date  thus. 

The  public  acts  of  the  Legislature  shew  that  the  parish  of  Bed  Biver 
was  created  March  2, 1871.  The  deed  was  proven  before  the  recorder 
August  4  following,  and  it  was  recorded  on  page  18  of  the  first  book  of 
conveyances;  and  was  therefore  one  of  the  earliest  recorded  deeds. 
Wamsley's  title  was  therefore  on  record  long  before  his  mortgage  to 
Buckner  of  April,  1873. 

We  are  now  enabled  to  apply  the  law  to  this  state  of  facts.  Parol 
testimony  was  offered  to  prove  that  the  recitals  in  the  deed  and  the 
bond,  that  certain  moneys  which  were  part  of  the  consideration  of  the 
one,  and  the  whole  of  the  consideration  of  the  other,  were  not  paid  in 
fact,  but  that  the  Loggy  Bayou  tract  was  estimated  at  the  sum  expressed 
in  the  deed,  and  was  exchanged  for  the  Wray  and  Boland  tract  of  larger 
value,  the  difference  being  represented  by  the  small  cash  payment  and 
the  three  notes.    The  evidence  was  rejected. 

It  is  of  no  consequence  to  the  outside  world  what  the  contract  really 
was  between  Wamsley  and  these  parties.  The  only  matter  that  third 
persons  are  concerned  with,  is  to  know  what  Wamsley  and  his  vendors 
say  that  the  contract  is.  There  was  on  the  public  records,  and  in  its 
proper  place,  an  act  of  sale  by  which  a  title,  translative  of  property,  was 
conveyed  to  Wamsley  of  a  certain  tract  of  land,  the  price  of  which 
was  acknowledged  to  have  been  paid  in  full,  and  he  was  in  possession  of 
it  He  mortgaged  that  land  to  a  hmia  fide  creditor  to  secure  his  debt. 
There  is  no  pretense  of  fraud,  or  simulation,  or  collusion,  or  bad  faith, 
nor  is  there  any  knowledge  alleged  or  brought  homo  to  the  creditor,  of 
the  secret  purposes  or  understandings  of  these  numerous  parties,  if  in- 
deed such  existed,  and  he  can  not  be  affected  or  injured  by  them. 

It  was  superfluous  therefore  to  hear  testimony  which  could  not  affect 
Buckner's  mortgage.  But  we  are  told  that  this  suit  is  to  enforce  the 
dissolving  condition  of  a  sale  for  non-payment  of  the  price,  which  being 
accomplished,  the  thing  sold  will  revert  to  the  vendors  free  from  all 
chaiges  created  by  the  vendee. 

The  resolutory  or  dissolving  condition  is  implied  in  all  commutative 
contracts,  and  its  effect  is  to  restore  matters  to  the  status  that  existed 
at  the  date  of  the  contract.  Civil  Code,  articles,  2040-41,  new  numbers 
2045-46;  Chretien  vs.  Bichardson,  6  Annual  2.  So,  too,  if  the  price  of  a  con- 
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tract  had  not  been  paid,  it  would  be  competent  to  the  parties  as  between 
themselves  to  shew  it  Barry  vs.  Insurance  Company,  11  Martin,  630. 
But  these  indisputable  rules  of  law  neither  conflict  with,  nor  do  they 
weaken,  that  other  rule  which  binds  a  party  to  suffer  the  consequences  of 
his  ow^  word  or  deed,  rather  than  inflict  an  injury  upon  an  innocent 
person  who  has  been  deceived  by  him. 

It  is  begging  the  question  therefore  to  say  that  this  sale  must  be  dis- 
solved for  non-payment  of  the  price,  since  the  truth  was  that  it  was  not 
paid.  The  act  of  sale  informed  the  world  it  was  paid,  and  the  Buckners, 
acting  on  that  inforiptition.gave  credit  to  the  owner  of  the  property,  and 
are  entitled  to  enforce  their  mortgage  upon  it. 

This  disposes  of  the  numerous  issues  which  obscure  the  case,  and 
justifies  the  judgment  of  the  lower  court. 

Judgment  affirmed. 


No.  756. 
John  W.  Carnes  vs.  the  Parish  of  Bed  Bivek, 

A  law  which  has  for  its  object  to  change  the  mode  of  executiiiff  judgments  is  mereh' 
remedial,  and  does  not  impair  the  obligation  of  contracts. 

The  law  roorulating:  tlio  execution  of  judirments  which  is  in  foroo  at  the  time  judg- 
ment in  a  particular  case  is  rendered,  must  crovern  in  that  case. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Bed 
Kiver.    Plei'Hon,  J. 

L,  B.  Watk'ms  and  C.  E.  McDonald^  for  plaintiff  and  appellant 

J,  F.  Stephen.%  Parish  Attorney,  and  Elam  &  SiiiherUu,  for  defendant 
and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  was  sheriff  of  the  parish  of  Eed  Elver, 
and  in  that  capacity  had  rendered  services,  such  as  keeping  and  main- 
taining prisoners  while  in  jail,  transportation  of  convicted  felons  to  the 
penitentiary,  arrest  of  persons  charged  with  crime,  per  diem  allowance 
for  waiting  on  the  court,  etc.  His  accounts  of  these  charges  had  been 
certified  by  the  clerk  of  the  court  to  be  correct,  and  had  also  the  ap- 
proval of  the  judge.  Revised  Statutes,  1870,  section  2776.  Demand  was 
then  made  on  the  parish  treasurer  for  payment,  which  was  refused,  be- 
cause there  was  no  money.  This  suit  is  to  enforce  payment,  and  to  com- 
pel the  assessors  to  assess  forthwith  such  tax  as  may  be  necessary  to 
pay  the  judgment  which  may  be  rendered.  The  petition  was  filed  April 
30, 1877. 

The  defendant  pleads  a  general  denial  to  the  moneyed  demand,  and 
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aUeges  the  unconstitutionality  and  invalidity  of  the  law,  which  requires 
a  judge  to  order  the  assessment  and  collection  of  a  tax  for  the  payment 
of  a  judgment,  idem  (sections  2628-30),  and  also  the  repeal  of  that  law. 

There  was  judgment  in  favor  of  the  plaintifT  for  the  sum  claimed,  and 
the  court  refused  to  order  the  assessment  and  collection  of  a  tax  for 
its  payment    The  plaintiff  appeals. 

Those  sections  of  the  Revised  Statutes  of  1870  which  direct  a  judge 
to  order  the  assessment  and  collection  of  a  tax  to  pay  a  judgment  were 
repealed  on  the  tenth  of  April,  1877.  Acts  1877,  p.  87.  The  repealing' 
law  does  not  provide  that  it  shall  go  into  effect  from  and  after  its  paa- 
sage.  It  talces  effect  therefore  from  its  promulgation,  and  all  laws  are 
considered  promulgated  in  the  parish  of  Bed  River  thirty  days  after 
their  publication  in  the  State  gazette.  Civil  Code,  article  6.  The  publi- 
cation in  the  official  journal  will  be  presumed  to  have  followed  immedi* 
ately  upon  the  passage  of  the  law,  unless  the  contrary  be  shown.  The 
judgment  in  this  case  was  rendered  on  the  second  of  June,  at  which  tim^ 
the  repealing  law  was  in  force  in  that  parish. 

The  appellant  regards  as  unconstitutional  this  attempted  deprivation 
of  his  right  to  have  an  assessment  and  collection  of  a  tax  ordered  by  a 
court  at  the  same  time  a  judgment  is  rendered  in  his  favor,  and  for  th» 
purpose  of  paying  that  judgment,  because  it  impairs  the  obligation  of  & 
contract 

The  distinction  has  now  become  familiar  between  laws  that  impair  the* 
obligation  of  contracts  and  those  that  modify  or  alter  the  remedy  for 
the  enforcement  of  the  obligation.  A  law  which  regulates  the  form  of 
judicial  proceedings  is  remedial  in  its  character.  If,  before  a  final  decis- 
ion in  such  proceedings,  a  new  law  intervenes  which  changes  the  form> 
such  law  will  operate  upon  them.  The  mode  of  executing  a  judgment 
belongs  to  the  future,  and  a  new  law  will  govern  it  Dean  vs.  Camahcm,. 
7  new  series,  259;  Cooper  vs.  Hodge,  17  La.  476;  Frey  vs.  Hebenstreit,  I 
Bob.  565. 

That  the  law  which  empowers  or  directs  a  judge  to  order  the  assess- 
ment cmd  coUection  of  a  tax  to  pay  a  judgment  has  reference  to  the 
remedy,  is  apparent  There  was  a  remedy  prior  to  the  act  of  1869,  when 
for  the  first  time  this  power  was  conferred  upon  the  judge.  That  act  ap- 
pears in  the  last  revisal  of  the  statutes  in  the  sections  quoted..  The  act 
of  1877  which  repeals  those  sections  merely  takes  away  from  the  judg- 
ment creditor  of  a  parish  a  remedy  that  he  never  had  until  1869,  de- 
prives him  of  a  mode  of  enforcing  his  judgment,  peculiar  and  exceptional 
in  kind,  and  dependent  for  its  continuance  upon  the  legislative  will. 

The  plaintiff,  however,  insists  that  the  repealing  law  of  1877  can  not 
affect  his  judicial  proceeding,  because  his  suit  was  instituted  on  April  30^ 
and  that  law  had  no  effect  in  that  parish  until  in  the  following  month.. 
39 
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It  is  the  law  that  is  in  force  when  the  remedy  is  about  to  be  applied  that 
controls.  When  the  court  rendered  judgment  on  June  2,  the  power  to 
accord  the  plaintiff  the  peculiar  mode  of  enforcing  it,  which  he  had  de- 
manded in  his  petition,  no  longer  existed. 

Our  law  at  one  time  permitted  executory  process  on  foreign  judg- 
ments. An  order  of  seizure  and  sale  was  taken  under  it,  and  the  law 
was  repealed  before  the  process  was  completely  executed.  Held,  that 
the  remedy  was  extinct.  Scott  vs.  Duke,  3  Annual,  253;  Com.  Bank  vs. 
Markham,  idemy  698.    Therefore, 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
affirmed  with  costs. 


29  eio,  No.  769. 

L.  A.  Webbe  vs.  William  Wilton. 

In  a  contest  for  an  elective  office  all  of  the  relevant  facta  of  the  election  wiU  be  scru- 
tinized by  the  court,  and  all  legal  evidence  tendinR  to  show  who  was  the  real 
choice  of  the  suffrafirans,  or  who  would  have  been,  under  an  honest  execution  of 
the  election  laws,  is  admissible. 

Except  when  the  prescription  of  an  election -law  is  that  a  thini;  shall  be  done  la  a 
certain  way,  and  not  otherwise,  it  will  be  construed  as  merely  directory. 

The  disregard  of  a  merely  directory  provision  in  an  election-law,  will  not  invalidate* 
an  election  held  under  that  law.  If  such  disregard  has  not  admitted  the  votes  of 
disqualified,  nor  excluded  the  votes  of  qualified  voters,  nor  clothed  the  result  of 
the  election  in  doubt. 

The  failure  to  return  the  result  of  a  certain  poll,  within  the  time  prescribed  by  law. 
does  not  of  itself  authorize  the  rejection  of  the  vote  of  that  poll. 

Votes  fraudulently  cast,  and  those  of  disqualified  persons,  must  be  rejected. 

Totes  cast  at  a  place  clandestinely  selected  by  a  supervisor  of  election,  and  incon- 
veniently remote  from  the  polling-place  legally  fixed,  and  published,  must  be 
excluded  from  the  count. 

The  object  of  all  laws  regulating  elections  is  under  our  system  to  secure  the  great 
end  of  carrying  out  the  popular  will ;  and  courts  of  justice  will  interpret  them 
so  as  to  secure  and  not  to  defeat  that  end. 

A  fundamental  principle  of  American  and  Louisiana  law  is,  that  it  is  the  casting  of 
theballots,  unimpeded  by  force  or  fraud,  which  determines  the  result  of  elec- 
tions.   The  police  regulations  made  to  secure  that  result  are  merely  subsidiary 

to  it. 
It  is  in  the  power  of  no  oflflcer  or  set  of  officers  to  substitute  their  own  will  for  that 
of  the  people,  and  whenever  it  is  attempted,  it  is  the  duty  of  the  courts,  when 
properly  appealed  to,  not  only  to  enter  upon  the  inquiry,  but  to  undo  the  wrong 
and  award  the  right. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beattie,  J. 
Clay  Knohlochy  J".  5.  BiUiu,  and  Isaiah  D,  Moore,  for  plaintiff  and  ap- 
pellant. 

W.  J.  Q.  Baker,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Egax,  J.    This  is  a  contest  for  office.    The  plaintiff  claims  to  have  re- 
.ceived  a  majority  of  the  votes  cast  for  the  office  of  sheriff  of  the  parisli 
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of  Lafourche  at  the  general  electton  in  November  laBt,  and  that  he  was 
legally  elected  eheriff  at 'said  election;  but  that,  notwithstanding,  his 
opponent,  the  present  defendant,  who  was  defeated  at  the  polls,  he  fears 
and  alleges  will  be  returned  elected  and  put  in  possession  and  enjoy- 
ment of  the  office  and  its  emoluments  through  ftaud  cmd  other  iU-prac- 
tioes  on  the  part  of  the  superv^or  of  re^tration,  the  commissioners  of 
election,  and  other  officers  and  persons.  There  are  numerous  other  al- 
legations, and  these  frauds  and  irregularities  are  set  out  in  numerous 
spedfications,  some  of  which  are  general  and  some  more  minute  and 
particular.  Among  them  are  that  the  supervisor,  a  Bepublican,  opposed 
in  politics  to  petitioner  and  his  party,  failed  to  give  public  and  general 
notice  of  the  polling-places  and  the  names  of  commissioners;  that  he  failed 
to  appoint  Democratic  commissioners  at  any  of  the  voting-places  as  re- 
quired by  law,  although  professing  to  so  intend  and  to  have  done  so;  that 
he  informed  the  Republicans  of  the  location  of  the  polling-places  several 
days  before  the  election,  and  concealed  them  from  the  Democrats  until 
twenty-four  hours  before  the  election,  too  late  to  notify  the  people  in 
the  country  in  a  parish  ninety  miles  long  and  many  parts  of  which  are 
otherwise  accessible  slowly  and  with  difficulty;  that  he  issued  false  and 
frauduleflt  certificates  of  registration,  upon  which  persons  voted  at  the 
election;  that  he  repeatedly  promised  and  as  often  failed  to  strike  from 
the  registration  list,  when  called  upon  to  do  so,  the  names  of  voters  who 
had  died,  who  had  removed  from  the  parish,  who  were  convicts,  minors, 
or  otherwise  not  qualified  to  vote;  that  votes  were  polled  under  the 
names  and  numbers  of  such  dead  or  removed  voters  by  other  persons* 
in  sufficient  numbers,  together  with  the  other  frauds  and  illegalities 
charged,  to  change  the  count  of  votes  to  his  prejudice;  that  the  super- 
visor did  not  provide  tally-sheets,  sealing-wax,  writing-material,  etc., 
necessary  for  the  use  of  the  commissioners  at  Democratic  polls,  and  did 
not  even  aend  ballot-boxes  to  some  of  them;  of  which  failure  and  fault  he 
attempted  to  and  did  subsequently  take  advantage,  to  the  prejudice  of  the 
petitioner;  that  be  failed  to  appoint  any  polling-place  in  one  of  the  jus- 
tice's wards,  as  required  by  law,  where  there  were  at  least  forty  or  fifty 
Democratic  votes,  of  which  petitioner  was  deprived  in  the  election 
thereby;  that  one  poll  (seventeen)  was  not  held  at  the  place  fixed  by  law 
and  the  supervisor,  but  at  a  place  one  and  a  half  or  two  miles  distant, 
in  a  private  place,  a  negro  quarter,  remote  from  the  public  road,  and 
without  notice  to  the  Democrats,  or  even  to  those  of  them  residing  on 
the  plantation,  or  even  to  the  proprietor;  that  the  election  at  that  poll, 
seventeen,  was  begun  before  daylight  in  the  morning,  was  conducted  ex- 
clusively by  Republican  commissioners  and  against  the  protest  of  the 
United  States  supervisor  of  registration,  and  of  Democratic  voters,  who, 
after  the  election  had  been  going  on  for  some  time,  discovered  by  accident 
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where  it  waa  being  conducted,  but  refused  to  vote  at  an  Illegal  vot- 
ing-place for  fear  of  losing  their  votes;  that  said  poll  seventeen  as  re- 
turned v^as  exclusively  Republican,  and  was  •  returned  and  counted  as 
such  and  in  f^vor  of  the  defendant  and  against  the  plaintiff  to  the  num- 
ber of  eighty-six  votes;  that  a  large  number  of  colored  voters,  who  de- 
sired to  vote  and  would  have  voted  for  petitioner  and  the  Democratic 
ticket,  were  prevented  from  doing  so  by  intimidation  and  fraud;  that 
there  were  many  other  acts  of  fraud  and  illegality  on  the  part  of  the 
supervisor,  the  commissioners  of  election,  and  other  Republicans, 
whereby  it  was  attempted  to  defeat  the  will  of  the  people  and  the  elec- 
tion of  the  petitioner  and  to  dedare  his  opponent  elected,  wh^  not  so  in 
fact;  that  the  supervisor  illegally  and  fraudulently  rejected  and  refused 
to  compile  or  count  the  votes  from  two  polling-places  (Nos.  2  and  10),  at 
both  of  which  the  election  was  conducted  fairly  and  peacefully,  and  at 
which  petitioner  and  the  Democratic  ticket  received  a  large  majority  of 
the  votes  polled,  sufficient,  if  counted,  to  have  given  the  return  of  the 
election  in  his  favor  and  against  the  defendant;  cmd,  finally,  that  by 
means  of  the  several  frauds,  Ulegalities,  cmd  ill-practices  charged  peti- 
tioner and  the  Democratic  ticket  generally  will  be  illegally  deprived  of  a 
majority  in  the  count,  compilation,  and  return  of  the  votes  of  the  par- 
ish of  Lafourche,  which,  as  he  alleges,  was  and  always  had  been  a  Dem- 
ocratic parish,  by  a  large  majority,  and  was  so  at  the  late  election. 

It  is  proved  that,  after  conference  with  Republican  leaders,  at  which  he 
was  asked  if  he  could  carry  the  parish  for  the  Republicans,  and  he  replied 
(fuU  he  would  do  wJuU  he  could,  one  Ledet,  a  Republican,  was  ap- 
pointed supervisor  of  registration  in  the  place  of  Panalle,  an  honest 
colored  Republican,  who  was  called  upon  to  resign  under  pretexts  the 
falsity  of  which  is  shown.  From  the  moment  of  his  appointment  Ledet 
lent  himself  to  the  fraudulent  purposes  of  his  party  and  those  to  whom 
he  owed  his  appointment,  and  in  every  way  possible  epdeavored  to  pre- 
vent a  fair  election  in  the  parish,  and  the  polling  of  the  full  Democratio 
vote,  instead  of  discharging  his  duty  under  the  law  as  a  public  officer. 

The  record  is  full  of  details  of  the  most  unblushing  usurpations, 
frauds,  deceits,  and  other  ill-practices  and  illegal  acts  resorted  to  by  the 
Republican  supervisor  and  his  associates  cmd  advisers  in  order  to  cany 
the  parish  in  favor  of  the  Republican  ticket  and  against  the  Democratic 
ticket  and  the  plaintiff,  and  to  make  count  and  compilation  and  return 
of  the  votes  in  the  same  way. 

These  things  had  grown  so  comnion  and  were  habitually  practiced 
with  such  immunity  under  the  recent  rule  in  Louisiana  that  they  excite 
no  surprise  in  the  mind  of  any  one  familiar  with  the  history  and  con- 
duct of  elections  in  this  State  for  the  last  few  years.  Such  practices  on 
the  part  of  those  charged  with  the  conduct  of  elections  has  latterly  been 
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a  stepping-stone  to  preferment  and  fortune,  Instead  of  consigning  their 
authors  to  a  just  punishment  Under  pretext  of  preserving  the  purity 
and  freedom  of  elections,  the  whole  machinery  for  their  management 
had  become  converted  into  a  means  of  defeating  the  popular  will,  instead 
of  carrying  it  out,  and  as  a  means  of  keeping  in  place  and  power  a  set 
of  corrupt  men  whose  sole  object  was  personal  advancement  by  any  and 
all  means,  however  vile,  and  not  the  public  g^od. 

The  district  judge  has  exhibited  his  learning  and  research  to  show  the 
enormity  of  the  oflSenses  committed  by  those  who  sought  to  guard 
against  these  frauds  and  ill-practices  and  to  detect  and  expose  them 
when  committed.  The  acts  themselves  which  provoked  this  espionage, 
as  he  terms  it,  and  their  autiiors  have  been  passed  over  by  him  in  si- 
lence. They  seem  to  have  provoked  from  him  neither  censure  nor  re- 
mark. It  may  be  very  true,  as  remarked  by  him,  that  the  ballot  should 
be  kept  sacred  and  secret  That  such  is  the  general  design  of  the  law 
is  beyond  question;  but,  while  severely  censuring  those  citizens  of 
standing  and  character  (as  shown  by  the  evidence)  who  were  engaged  in 
the  enforced  effort  to  prevent  or  expose  fraud  and  illegal  voting  and 
practices,  it  seems  entirely  to  have  escaped  the  district  judge  that  the 
means  of  removing  from  the  ballot  the  veil  of  secrecy  was  afforded  by 
those  who,  for  their  own  purposes  and  in  order  to  prevent  freedom  and 
independence  in  voting,  had  placed  such  marks  upon  their  tickets  and 
those  of  their  political  friends,  and  had  made  them  so  distinguishable 
that  not  only  was  it  impossible  for  the  ignorant  and  easily-intimidated 
colored  voter  to  escape  detection  if  he  attempted  to  vote  for  his  white 
Democratic  friends  in  whose  capacity  and  fair-dealing  he  had  confidence, 
but  that  the  most  ordinary  observer  could  readily  distinguish  the  char- 
acter and  political  complexion  of  the  ballots.  Those  who  voted  such 
tickets  did  so  with  full  knowledge  of  the  object,  and  must  be  considered 
as  having  given  their  consent  to  the  exposure  of  their  votes,  so  that 
by  all  authority  no  objection  could  attach  to  proof  of  the  fact 

That  an  independent  record  of  the  names  of  voters  should  have  been 
kept  by  the  United  States  supervisor  was  simply  the  performance  of  a 
legal  duty,  and  if  that  record  could  be  made  a  check,  as  it  was  designed 
to  be,  upon  corrupt  ofBcials  whose  habitual  practice  it  was  to  use,  as  in 
this  case,  the  police  regulations  for  the  conduct  of  elections  as  a 
means  of  defeating  their  ends,  it  is  hardly  a  warrant  for  the  severity  of 
the  censure  in  which  it  pleased  the  district  judge  to  indulge  in  his  opin- 
ion in  this  case. 

It  seems  to  us  a  misuse  of  the  eminent  authority  from  which  he 
quotes,  and  one  against  which  those  from  whom  he  quotes  would  pro- 
test, to  make  them,  instead  of  a  protection  to  the  independence  of  the 
individual  voter,  a  means  of  defecUing  the  vnll  of  the  body  of  voters! 
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There  are  not  wanting  among  the  utteranoes  of  those  eminent  judges 
and  authors  others  to  the  effect  that  the  whole  object  of.  all  laws  regu- 
lating elections  is,  under  our  American  system,  to  secure  the  great  end 
of  carrying  out  the  popular  will,  and  the  fact  that  contests  for  office  are 
provided  for  by  law  presupposes,  what  has  always  been  practiced  in 
such  cases,  an  inquiry  and  the  introduction  of  evidence  as  to  who  right- 
fuUy  obtained  or  would  have  obtained  at  a  legal,  fair,  and  peaceful 
election  a  majority  of  the  vot«s.  12  An.  239,  366;  13  An.  301;  27  An. 
507.  How  can  this  be  done  without  proving,  by  any  legal  evidence,  for 
whom  the  suffragans  cast  their  votes  ? 

A  fundamental  principle  of  American  and  Louisiana  law  is  that  it  iB^ 
the  casting  of  the  votes  or  ballots,  unimpeded  by  force  or  fraud,  which 
determines  with  us  the  result  of  elecUonfi.  The  laws,  the  police  regula- 
tions, which  are  or  should  be  always  framed  to  secure  fair  elections  and 
a  fair  polling,  count,  and  report  of  the  votes,  are  merely  subsidiary  to 
that  end,  and,  while  they  should  be  observed  and  considered,  they  are 
of  themselves  of  far  less  importance  than  the  end  to  be  attained.  It  is 
in  t)ie  power  of  no  officer  or  set  of  officers  to  substitute  their  own  will 
for  the  votes  cmd  will  of  the  people,  and  wherever  this  has  been  done  it 
Is  the  duty  of  the  courts  where  properly  appealed  to  not  only  to  enter 
upon  the  inquiry,  but  to  award  the  right  and  undo  the  wrong,  and,  it 
need  be,  to  punish  the  guilty. 

In  Auld  vs.  Walton,  12  An.  189,  the  language  of  the  court  is:  "  The 
sovereign  in  this  land  is  the  people,  and  the  ballot  the  expression  of  the 
sovereign  will.  The  audacious  criminal  who  lays  the  hand  of  violence 
(and,  we  may  add,  fraud)  upon  the  ballot-box  in  effect  usurps  the  sov- 
ereignty of  the  country.  Whenever,  therefore,  a  case  of  such  attempted 
usurpation  is  presented,  the  tribunals  charged  with  the  jurisdiction  of 
contested  elections  should  avail  themselves  of  every  legal  means  within 
their  reach  to  ascertain  whether  the  popular  will  has  been  expressed 
through  the  ballot-box;  and,  if  so,  what  it  has  decreed." 

There  is  an  essential  difference  between  the  act  of  voting  and  the  po- 
lice provisions  to  secure  the  evidence  of  the  act  The  principle  that  if 
the  votes  be  deposited  the  object  of  the  election  is  attained,  and  its  va- 
lidity can  not  be  affected  by  the  non-observance  of  the  directory  pro- 
visions of  the  law,  has  been  often  disregarded  in  Louisiana  of  late  yean, 
as  it  was  in  this  instance.  But  these  principles  are  well  settled  in  the 
jurisprudence  of  our  sister  States  and  our  own,  and  have  been  recog- 
nized and  announced  by  the  courts,  not  only  as  constituted  before  the 
war,  but  by  our  immediate  predecessors  in  the  case  of  Burton  vs.  Hicka, 
27  An.  507.  See  9  An.  577;  10  An.  732;  13  An.  301;  8  N.  S.  67;  14  Barb. 
259;  Cooley's  Const.  Lim.  618.  The  same  author  says,  page  625:  "It  is 
to  be  constantly  borne  in  mind  that  the  point  of  inquiry  is  the  will  (A  the 
electors  as  manifaBted  by  their  ballots." 
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The  various  provisions  of  the  statute  under  which  the  election  of  No- 
vember last  was  hel3,  however  often  they  have  been  misinterpreted  or 
disregarded,  were  by  their  terms  and  dedared  intent  simply  designed  to 
protect  and  keep  pure  the  ballot  and  secure  its  legitimate  results.  On  the 
subject  of  the  conduct  of  elections  Judge  Cooley  says  (Const  lim., 
pages  617  and  618):  **  Election  statutes  are  to  be  tested  like  other  stat- 
utes, but  with  a  leaning  to  liberality  in  view  of  the  great  public  purposes 
which  they  accomplish;  and,  except  where  they  specially  provide  that  a 
thing  shall  be  done  in  the  manner  indicated,  and  not  otherwise,  their  pro- 
visions, designed  merely  for  the  information  and  guidance  of  the  officers, 
must  he  regarded  as  directory  only;  and  the  election  will  not  be  defeated 
by  a  failure  to  comply  with  them,  provided  the  irregularity  has  not  hin- 
dered any  who  were  entitled,  from  exercising  the  right  of  suffrage  or 
rendered  doubtful  the  evidences  irom  which  the  result  was  to  he  de- 
clared." Again  the  author  says,  page  618,  referring  to  the  leading  case 
of  People  vs.  Ck>ok,  14  Barb.  259:  **  It  was  said  in  the  same  case  that  any 
irr^ularity  in  conducting  an  election,  which  does  not  deprive  a  legal 
voter  of  his  vote,  or  admit  a  disqualified  voter  to  vote,  or  cast  uncertainty 
on  the  result,  and  has  not  been  occasioned  by  the  agency  of  a  party 
seeking  to  derive  a  benefit  from  it,  should  be  overlooked  in  a  proceeding 
to  try  the  right  to  an  office  depending  on  such  election.'*  Of  this  the 
author  says:  "  This  rule  is  an  eminently  proper  one,  and  it  furnishes  a 
very  satisfactory  test  as  to  what  is  essential  and  what  is  not  in  election 
laws."  In  note  (1),  page  618,  Cooley  says:  "  In  ex  parte  Heath,  3  Hill, 
42,  it  was  held  that  where  the  statute  required  the  inspectors  to  certify 
the  result  of  the  election  on  the  next  day  thereafter,  or  sooner,  the  certifi- 
cate made  the  second  day  thereafter  was  sufflcient,  the  statute,  as  to  time, 
being  directory  merely."  By  this  we  understand  the  time  for  making  up 
and  returning  the  votes  and  complying  with  other  directory  provision^ 
of  the  law,  and  not  the  time  at  which  the  election  shall  be  held. 
Let  us  apply  these  principles  to  the  facts  of  the  case  at  bar: 
We  have  already  referred  in  general  terms  to  the  evidence  of  acts  of 
omission  and  commission  on  the  part  of  the  officers  of  election,  and, 
more  especially,  the  supe'rvisor,  which  in  the  light  of  his  declarations 
and  conduct  before  and  after  the  election,  and  his  evidence  on  the  trial 
of  this  case,  can  not  but  be  viewed  as  done  with  fraudulent  intent  to 
carry  or  declare  the  result  of  the  election  adversely  to  plaintiff  and  the 
Democratic  ticket  generally.  He  admits  a  white  majority  of  at  least  two 
hundred  in  the  parish,  and  there  is  evidence  that  he  stated  after  the 
election  that  Judge  Beattie  was  the  only  Bepubllcan  elected  in  the  parish. 
He  permitted  or  procured  another  person,  a  political  partisan,  to  write 
up  his  tabulated  return,  and  then  indifferently  signed  it,  giving  the  elec- 
tion against  plaintiff  and  the  Democratic  ticket. 
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It  is  proven  that  there  was  no  polling-place  established  in  the  eighth 
justice's  ward;  that  there  was  no  box  or  other  means  of  holding  an 
election  at  poll  one,  a  white  or  Democratic  poU,  and  that  voters  came  and 
went  away  without  voting  or  the  opportimity  to  vote,  although  two  com- 
missioners and  the  United  States  supervisor  state  that  they  went  there 
at  five  in  the  morning  and  remained  till  six  in  the  evening;  that  the  su- 
pervisor did  not  sign  or  send  out  the  appointments  of  Democratic  com- 
missioners; that  he  promised  repeatedly,  and  as  often  failed,  to  strike 
from  the  registry  the  names  of  dead  men,  persons  removed  from  the 
parish,  infamous  by  reason  of  conviction  for  crime,  minors,  and  others 
not  legal  voters;  and  that  a  number  of  persons  voted  under  these  names 
and  numbers  for  the  Republican  candidates;  that  others  voted  twice; 
that  others  voted  under  names  and  numbers  not  their  own;  that  suffi- 
cient notice  of  the  polling-places  was  not  given  to  the  Democrats,  and 
was  given  to  the  Republicans;  that  the  Democrats  were  refused  their 
proper  and  legal  representation  in  the  appointment  of  commissioners  of 
election,  and  that  poll  No.  17,  at  which  the  Republican  candidates,  includ- 
ing the  defendant,  got  the  entire  vote,  eighty-six  in  number,  was  removed 
surreptitiously,  and  without  the  knowledge  of  the  Democrats,  to  a  place 
other  than  that  which  the  supervisor  had  appointed  at  their  instance, 
and  which  was  suitable  and  public,  and  the  poll  was  actually  opened  and 
the  election  held  at  a  place  distant  at  least  one  mile,  from  the  proper 
one,  against  the  protest  of  a  few  Democrats,  who  discovered  the  fact 
after  the  election  had  been  proceeded  with  for  a  considerable  length  of 
time  and  many  votes  had  been  received.  All  these,  and  many  other  de- 
tails which  we  can  not  enumerate,  and  the  refusal  to  receive  and  count 
polls  two  and  ten  without  sufficient  legal  reason,  are,  we  think,  sufK- 
<;iently  shown  by  the  evidence  in  the  record. 

Returns  from  poll  two  were  received  but  not  counted,  because  not  re- 
ceived within  twenty-four  hours  after  the  election.  There  is  not  a  parti- 
cle of  evidence  in  the  record  to  show  that  the  returns  from  this  poll  were 
other  than  an  accurate  report  of  the  ballots  cast,  or  that  the  election  at 
that  box  was  not  perfectly  peaceful  and  fair.  On  the  contrary,  It  Is 
shown  affirmatively  that  it  was  so,  and  the  district  judge  so  states  in  his 
opinion.  This  poll  gave  the  plaintiff  139  votes  and  the  defendant  103, 
being  a  majority  of  thirty-six  for  plaintiff  Under  the  authorities  cited, 
this  box  should  have  been,  and  must  now  be,  counted,  and  so  thought  the 
district  judge. 

Poll  No.  10  was  held  forty  miles  away  from  the  court-house.  The  com- 
missioners' count  {and  there  were  here,  as  elsewhere,  none  but  Repub- 
licans) was  completed,  according  to  the  testimony  of  one  of  them,  Hut- 
ton,  of  O'Sullivan,  United  States  supervisor,  and  of  Joseph  Legarde, 
about  eleven  or  twelve  o'clock  at  night.  O'Sullivan  testifies  that  he  th«i 
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"told  Frustal  that  he  must,  as  State  commisBioner,  take  the  box  to 
Thibodaux.  He  positively  refused  to  do  so,  saying  that  he  had  no  means 
of  transportation.  The  same  excuse  was  given  by  the  other  oommis- 
sioners."  Legarde  swears  that  "  after  the  votes  were  counted  he  and 
O^ullivan  started  off ;  they  *  hoUowed'  at  us  when  we  got  at  the  door  to 
stop,  that  we  had  to  bring  the  box.  Mr.  O'Sullivan  answered  them  he 
would  not  take  it  unless  some  of  the  commissioners  would  come  with 
him.  Mr.  Frustal  said  he  had  passed  the  night  before  (he  was  one  of 
the  commissioners)  to  find  out  where  the  poll  wa8\  and  that  he  would  not 
pass  another  night  The  other  commissioner,  Hutton,  said  the  same 
thing,  and  they  decided  to  send  a  constable  with  us  who  was  there.  I 
offered  one  of  them  my  place  in  the  buggy  with  Mr.  O'Sullivan,  and  I 
would  stay  down  there.  They  told  me  they  would  not  come."  Hutton, 
one  of  the  Republican  commissioners,  testifies: 

"  The  votes  were  counted  and  the  box  was  sealed,  and  the  box  was 
delivered  to  the  constable  and  Mr.  O'SuUivan.  I  delivered  the  box  to 
the  Bepublican  constable  (whose  name  he  gives  as  Levi  White)  and  to 
Mr.  O'Sullivan;  the  reason  why  we  commissioners  did  not  come  up  is 
because  we  had  no  conveyance  to  come  up;  and  again  I  say  that  the 
election  went  on  peaceably.  My  signature  to  poll  ten  is  genuine.  Mr. 
i<'rustal  also  signed  it  in  my  presence.  Levi  White  and  Lindsey  Ligram 
also  signed  it  in  my  presence." 

In  answer  to  a  question  by  the  court,  this  witness  says:  "  The  state- 
ment which  I  signed  said  Mr.  Webre  received  171  votes;  that  is  about 
correct" 

The  same  witness  said:  "  Mr.  Wilton  received  44,  54,  or  64  votes,  I 
do  not  recollect  The  vote  for  the  other  contestants  was  about  the  same, 
according  to  the  best  of  my  recollection;  the  Democratic  majority  at 
that  box  was  about  125  maj,ority."  The  written  returns  in  evidence — ^the 
correctness  of  which  is  testified  to  by  the  other  witnesses,  and  which 
were  compared  with  the  tally-sheets  and  ballots  by  experts,  appointed 
in  the  court  below — show  the  vote  at  this  box  ten  to  have  been,  for  Webre 
171,  for  Wilton  44,  being  a  majority  for  plaintiff  of  127  votes,"  thus 
showing  how  nearly  it  corresponds  with  the  memory  and  statement 
of  the  Bepublican  commissioner  and  witness  for  the  defense,  Hutton. 
The  genuineness  of  the  return  and  of  the  signatures  of  the  three  Bepub- 
lican commissioners  to  it  is  also  shown  by  other  witnesses;  and  there  is 
no  evidence  that  it  was  not  correctly  made.  On  the  contrary,  it  is  con- 
firmed, as  we  have  stated,  by  the  report  of  experts;  and  it  is  further 
proved  that  the  box  was  placed  in  the  buggy  of  O'SuUivan  at  eleven  or 
twelve  o'clock  at  night;  that  they  traveled  all  night  to  get  to  Thibodaux, 
only  stopping  a  short  time  to  get  some  refreshment  on  the  way,  and 
that  the  box  was  never  out  of  custody  of  the  Bepublican  constable  till 
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they  arrived  and  offered  to  deliver  it  to  Ledet,  the  Republican  supervisor, 
about  eight  or  half-past  eight  o'clock  the  next  morning  after  the  election. 
Ledet  refused  to  receive  the  box,  because,  as  he  said  at  the  time,  it  was 
not  brought  in  by  the  commissioners,  and  it  did  not  contain  the  returns. 
See  testimony  of  O'Sullivan  and  Legarde,  the  latter  of  whom  says  the 
box  was  then  placed  in  the  hands  of  the  derk  of  the  court  O'Sullivan 
says  that  he  suspected  that  something  was  going  to  be  attempted  at 
this  poll,  from  the  fact  that  the  supervisor  had  not  supplied  writing  ma- 
terial, wax,  etc.,  and  that  about  8:30  on  the  morning  of  the  election 
a  young  colored  man,  who  said  he  was  one  of  the  constables  for  that 
poll,  arrived  with  an  empty  box  at  the  polling-place.  Legarde  sweais 
that  this  second  box  remained  there  all  day;  and  0*Sullivan  swears  that 
these  suspicions  and  the  refusal  of  the  commissioners  to  carry  up  the 
box  made  him  determine  that  he  would  see  it  was  properly  retunied. 
His  vigilance  alone,  no  doubt,  defeated  the  purpose  of  the  supervisor, 
Ledet,  and  of  the  Republican  commissioners,  that  either  another  box 
should  be  substituted  for  the  true  one,  or  that  no  return  should  bo 
made  from  this  strong  Democratic  box.  The  fact  that  they  found  them- 
selves unable  to  make  this  substitution,  no  doubt,  determined  them  not 
to  return  the  box  at  all,  and  when  Ledet  found,  notwithstanding  all  their 
prearrangements  to  the  contrary,  that  the  true  returns  had  been  brought 
up  under  the  eye  of  O'Sullivan,  the  United  States  supervisor,  he  deter- 
mined not  to  receive  them.  Tiiis  is  the  most  reasonable  conclusion  from 
the  evidence. 

We  omitted  to  state  that  a  witness,  Schmidt,  and  another,  Ck)meaux, 
detail  a  conversation  among  some  of  the  Republican  offidals  and  others 
in  the  clerk's  office,  in  which  apprehension  was  expressed  that  box  ten 
would  beat  the  Republicans  except  Beattie;  and  the  subject  of  fixing  the 
box  to  prevent  that  result  was  canvassed  among  them. 

The  district  judge  thought  that  this  box  ten  should  be  counted,  and 
so  think  we.  That,  as  we  have  seen,  gives  the  plaintiff  171  votes,  and 
the  defendant  44,  a  majority  for  plaintiff  of  127  votes.  By  the  return  of 
the  supervisor,  without  boxes  two  and  ten,  the  defendant  received  a  total 
of  1872  votes  and  the  plaintiff  of  1685 ;  add  the  votes  of  the  rejected 
polls,  and  the  total  vote  of  the  defendant  stands  2019,  and  of  the  plain- 
tiff 1995,  leaving  a  majority  for  the  defendant  upon  a  count  of  all  the 
polls  at  which  elections  were  held  of  twenty-four  votes  in  the  pariah. 
In  this  computation  we  agree  with  the  district  judge  also.  He  made  a 
further  deduction  of  six  votes,  which  he  thought  it  waa  proved  that 
plaintiff  had  lost  in  ward  eight,  owing  to  no  poll  being  opened  there,  and 
one  minor  and  one  convict,  who  had  voted  illegally,  making  eight  This, 
according  to  the  district  judge,  reduced  defendant's  majority  to  sixteea 
The  plaintiff  claims,  we  think  correctly,  to  have  proved  that  at  least 
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thirty-six  illegal  and  fraudulent  votes  were  received  for  the  Bepubliean 
ticket,  including  the  defendant,  at  different  polls.  We  are  satisfied 
there  were  a  sufficient  number  to  change  the  result.  This  fact  is  proved 
by  several  respectable  witnesses,  by  the  names  and  numbers  under  wliich 
persons  voted  fraudulently,  and  is  supported  by  the  general  tenor  of 
the  testimony.  The  district  judge  thought  it  was  not  shown  with  suffi- 
cient deamess.  The  tabulated  statements  and  direct  testimony  of  wit- 
nesses, all  of  which  are  very  minute  and  circumstantial,  afford  the  best 
evidence  possible  in  a  case  of  so  flagrant  fraud,  and  we  think  it  suffi- 
cient These  were  composed  of  one  minor  and  one  convict,  some  who 
did  not  live  in  the  parish,  some  who  had  not  been  sufficiently  long  in  the 
State  to  acquire  the  right  to  vote,  some  who  had  voted  twice,  some  who 
had  voted  under  false  or  duplicate  certificates,  and  some  who  had  voted 
under  the  names  and  numbers  of  other  persons,  some  of  whom  are 
proved  to  have  been  dead  at  the  time.  These  facts  taken  in  connection 
with  the  refusal  of  the  supervisor  to  erase  from  the  registry  names 
which  had  no  proper  place  there,  and  the  well-known  fact  that  at  the  last 
election  there  was  unusual  interest  and  effort  on  the  part  of  the  Democrats 
over  the  State,  the  fact  shown  in  evidence  that  there  was  a  registered 
white  or  Democratic  majority  in  the  parish  of  about  two  hundred  votes, 
and  the  facts  shown  by  the  testimony,  among  which  is  that  of  Steinberg, 
himself  a  Bepubliean,  that  '^the  parish  of  Lafourche  has  given  Demo- 
cratic majorities  ever  since  the  election  of  April,  1868,"  and  that  on  the 
trial  of  this  case  the  Bepubliean  supervisor  Ledet  himself  admitted  while 
on  the  stand  that  he  had  said  to  Judge  Beattie  that  "  if  Darrell,  the  Be- 
publiean candidate  for  (Congress,  did  not  give  me  (him)  a  place  in  the 
customhouse,  I  would  come  out  cmd  tell  what  advantages  we  Bepubli- 
cans  tiad  taken  in  the  parish  of  Lafourche,"  and  it  will  be  impossible  in 
the  light  of  the  other  facts  of  similar  character  for  any  impartial  mind 
to  arrive  at  any  other  conclusion  than  that  either  the  election  in  the  par- 
ish of  Lafourche  in  November  last  was  really  carried  by  the  plaintiff  and 
for  the  Democratic  ticket,  and  a  false  return  made,  or  that  owing  to 
fraud  and  other  illegalities  on  the  part  of  the  Bepublicans,  and  especially 
of  the  officers  conducting  the  election,  there  was  no  legal  and  valid 
election. 

The  district  judge  quotes  the  a*uthority  of  Auld  vs.  Walton,  12  An.  141, 
for  the  position  that  the  decision  of  the  register  of  voters  is  a  kind  of 
judgmedt,  and  that  the  commissioners  could  not  go  behind  his  certifi- 
cate. Even  if  that  be  correct,  upon  wliich  we  express  no  opinion,  in  the 
next  paragraph  of  the  opinion  in  the  same  case  the  court  toys  further : 
"  We  do  not  hold,  however,  the  judgments  of  that  tribunal  to  be  with- 
out appeal  The  ninth  section  of  the  act — referring  to  the  act  to  provide 
a  registry  for  the  parish  of  Orleans — provides  a  mode  of  redress  by  suit 
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against  the  register  for  an  applicant  to  whom  the  register  shall  refuse  a 
certificate.  And  the  validity  of  the  certificate  and  the  stfffidency  of  (he 
proof  upon  which  it  i8  based  may  in  all  cases  be  examined  upon  a  con- 
test of  election  by  the  tribunals  seized  of  the  jurisdiction  of  such  con- 
test." 

We  will  now  consider  the  facts  connected  with  the  election  at  poU 
seventeen,  which  gave  to  the  defendant  and  to  the  Republican  ticket,  as 
returned,  eighty-six  votes,  and  none  to  the  Democrats,  and  which  plain- 
tiff claims  should  be  altogether  rejected  for  several  reasons,  among 
which  is  that  it  was  not  held  at  the  place  fixed  by  law  and  the  super- 
visor, but  that  without  warrant  of  law  and  with  intent  to  defraud  the 
plaintiff,  the  election  was  held  at  a  place  away  from  the  public  road,  and 
distant  some  two  miles  from  that  fixed  by  law  and  the  supervisor.  The 
district  judge  testified  that  "  two  days  before  the  election  the  plaintiff 
Webre,  showed  him  that  at  several  places  the  polls  had  been  fixed  at  the 
quarters,  back  from  the  public  road.  I  insisted  that  they  should  be 
placed  upon  the  public  road.  Mr.  Ledet  demurred,  saying  it  was  too 
late  to  change,  and  that  the  change  would  give  the  Democrats  the  ad- 
vantage. I  told  him  that  was  a  matter  of  opinion  in  which  I  differed 
with  both  the  Democrats  and  Republican  managers,  but  that  it  did  not 
look  right,  and  that  the  change  must  and  should  be  made.  I  recollect 
that  one  of  the  polls  was  fixed  for  the  quarters  or  sugar-house  on  the 
Dixie  plantation,  belonging  to  my  wifa  I  insisted  that  this  should  be 
changed  to  the  warehouse  on  the  public  road.  Mr.  Ledet  agreed  to  make 
these  clianges.  On  tlie  Sunday  preceding  the  election,  in  tlie  cffiemow,  I 
understood  that  the  changes  had  been  made.*^ 

Other  witnesses  testify  that  they  were  made,  at  least  as  to  poll  seven- 
teen, and  a  list  of  polling-places  which  appears  in  the  ward,  and  which 
the  record  shows  was  published  after  the  change,  fixes  the  place  for 
holding  the  election  at  poll  seventeen  at  the  warehouse  on  the  public  roadt 
which  is  proved  to  be  at  a  distance  of  not  less  than  one  mile  from  the 
place  where  the  election  was  held.  It  is  proved  that  shortly  before  the 
time  for  opening  the  polls,  Mr.  Billieu,  United  States  supervisor,  Mr. 
Gilmore,  and  Mr.  Allen,  the  proprietor  of  the  warehouse  and  plantatiiHi, 
went  to  the  warehouse. 

Allen  testifies:  '*  1  was  at  home  on* the  Rienzi  plantation  on  the  day 
of  the  last  election,  in  November,  1876.  I  understood  that  the  poll  was  to 
be  held  at  my  warehouse  on  the  front  of  my  plantatioiL  I  got  up  very 
early  in  the  morning,  I  understood  that  the  poll  was  to  be  opened  at  six 
o'clock,  for  the  purpose  of  opening  the  warehouse  or  the  pump-mill, 
which  is  just  adjoining  at  a  distance  of  about  thirty  yards  from  the  waie- 
house.  When  I  went  there  there  was  no  person  thera  I  waited  an 
hour,  I  suppose,  and  finaUy  Mr.  Gilmore  arrived,  who,  I  understood,  was 
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one  of  the  commissioners  to  hold  the  election.  We  two  waited  for  a 
while,  and  Mr.  Gllmore  rode  to  the  quarters  to  see  If  he  oould  hear  any 
thing  of  the  election.  He  reported  to  me  that  they  were  holding  the 
election  in  the  quarters.  I  then  went  down  and  protested  against  the 
election  being  held  thera  After  my  protest  they  kept  on  holding  the 
Section  there.  I  had  no  idea  that  the  poll  was  to  be  held  at  the  quar- 
ters; it  was  a  perfect  surprise  to  me." 

Gllmore  says:  "I  got  up  very  early  in  the  morning,  before  the  time 
for  opening  the  poll,  and  went  up  to  the  place  where  notice  of  election 
9aid  the  poll  of  election  was  to  be  opened,  at  the  warehouse  of  Mr.  R  H. 
Allen.  I  there  met  Mr.  Billieu,  United  States  commissioner,  I  believe. 
We  remained  some  time,  until  after  the  hour  when  the  poll  ought  to 
have  been  opened,  and  I  then  borrowed  Mr.  Billieu's  horse  and  rode  on 
to  the  other  precinct,  to  see  if  any  thing  wrong  had  happened;  Mr.  Billieu 
was  to  remain  to  see  if  any  one  was  going  to  come  and  open  the  poll.  I 
then  returned  and  found  Mr.  Billieu  gone.  In  a  short  time  I  saw  Mr. 
Allen,  who  was  looking  for  the  polL  After  requesting  Mr.  Allen  to  re- 
main there,  I  went  toward  the  quarters  to  see  if  I  could  find  Mr.  Billieu. 
When  I  got  there  I  found  them  holding  the  election  in  one  of  the  houses 
in  the  quarters,  and  Mr.  Billieu  was  there.  I  told  the  parties  holding  the 
election  that  notice  was  stuck  up  that  the  election  was  to  be  held  at  the 
warehouse  on  the  public  road.  I  objected  to  the  poll  being  held  there, 
and  filed  a  written  protest  with  the  commissioner.  He  answered, '  tliat 
they  were  instructed  to  hold  the  election  in  the  quarters,  and  that  they  * 
were  going  to  hold  it  there.' " 

This  witness  says  he  then  left  and  went  elsewhere  and  voted,  but  that 
he  was  put  to  inconvenience  to  do  so,  and  that  there  were  some  Demo- 
crats who  would  not  go  to  the  same  inconvenience  to  vote. 

Richard  Burton  says:  "  I  am  manager  of  the  Allen  plantation.  The 
poll  was  located  at  an  unusual  place,  remote  from  the  public  road,  where 
the  general  public,  passing  back  and  forth  on  the  public  road,  could  not 
see  it.  The  establishment  of  the  poll  at  that  spot  was  done  so  clandes- 
tinely that  the  white  Democrats  residing  on  the  plantation  knew  nothing 
of  it  until  the  day  of  election." 

M.  W.  Billieu  says:  "Was  Democratic  supervisor  at  poll  seventeen; 
repaired  to  the  warehouse,  where  it  should  have  been  held,  in  front  on 
the  public  road;  waited  till  after  six  o'clock,  the  time  for  opening  the  poll. 
I  learned  by  chance  that  it  had  been  opened  at  the  quarters  on  the  Allen 
plantation,  about  one  mile  from  the  public  road.  I  went  down  there  and 
found  the  poll  opened,  and  the  voting  going  on  under  the  supervision  of 
three  Republican  commissioners,  one  white  and  two  colored.  I  demanded 
of  the  white  commissioner  what  he  meant  by  such  arbitrary  and  unjust 
proceedings,  and  was  answered  that  he  was  acting  under  instructions. 
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I  remoDstrated  with  him,  and  that  night  entered  a  written  protest  against 
the  reception  of  the  box  from  that  poll  by  the  supervisor  of  election,  Mr. 
Ledet." 

This  protest  is  in  evidenoe.  He  further  states:  "Poll  seyenteen,  as 
shown  in  the  printed  poster,  is  located  at  Allen's  warehouse.  It  is  like 
all  the  other  posters  I  saw  posted.  It  is  a  oorrect  list  as  published  and 
posted  by  M.  A.  Ledet,  supervisor." 

Lawson  Banks,  sworn,  says:  "  I  am  a  colored  man,  aged  fifty  years; 
I  am  a  carpenter  and  wheelwright;  have  been  working  for  forty  years  on 
Mr.  R  H.  Allen's  plantation;  was  on  that  plantation  on  the  day  of  dec- 
tlonr  the  poll  was  opened  In  a  room  in  the  quarters  once  occupied  bj 
Buck  Payne;  I  do  not  know  at  whcU  hour  of  the  night  the  poll  was  opened^ 
hut  wJwnlwas  edited  up  I  went  to  the  poll  that  morning  and  believe  the 
poll  was  opened  before  sir  o'clock;  I  could  not  at  thai  time  recogmMea 
man  the  length  of  the  room,  it  being' so^  dark" 

"William  Black,  sworn,  says:  "Am  a  cc^ored  man  forty  years  old;  have 
been  working  on  Mr.  Allen's  place  since  I  could  aa  a  laborer;  was  on  the 
plantation  the  day  of  election;  I  could  not  tell  what  tfwte  I  got  up;  I  got 
up  before  day;  the  poll  was  held  in  a  house  called  Buck  I^iyne  in  the 
quarters;  when  I  found  that  the  box  was  there  I  could  only  discern  day- 
break; 1  did  not  know  until  that  morning  that  the  poll  was  to  be  held  at 
the  quarters;  I  thought  it  was  going  to  be  held  at  the  front  gate  at  the 
wareJiouse  on  the  public  road" 

"Without  proceeding  further  with  this  already  lengthy  review  of  testi- 
mony, it  is  enough  to  say  that  the  record  can  make  no  other  impression 
upon  any  impartial  mind  than  that  this  poll  was  not  only  held  at  a  pri- 
vate place,  not  the  polling-place  fixed  or  published  according  to  law,  and 
too  remote  from  it  to  be  pretended  to  be  a  substantial  compliance  with 
the  law,  which  is  intended  for  the  convenience  of  all  voters,  but  also  that 
this  change  was  made  surreptitiously  and  with  a  view  to  defraud  in  the 
Interest  of  the  defendant  and  his  political  friends,  and  against  that  of 
the  plaintifif  and  his  political  friends. 

Cooley's  Const.  Lim.,  p.  619,  says:  "  Time  and  place,  however,  are  of 
the  substance  of  every  election,  and  a  failure  to  comply  with  the  law  in 
these  particulars  is  not  generally  to  be  treated  as  a  venial  irregulaiity." 
In  a  note  on  the  same  page  he  cites  Commonwealth  vs.  County  Commis- 
sioners, 5  Rawle,  75,  to  the  effect  that  an  election  adjourned  without 
warrant  to  another  place,  as  well  as  an  election  held  without  officers  re- 
quired by  law,  is  void.  We  are  also  referred  by  plaintiffs  counsel  to  an 
authority  not  in  our  reach  at  this  place  of  session,  McCrary  on  Elections, 
p.  86,  No.  115,  where,  the  counsel  say  it  was  held  that  "adjourning a 
poll  from  a  school-house  to  a  vacant  lot  half  a  mile  oflf  is  void,"  and 
other  cases  are  said  to  be  there  cited  in  support  of  this  position.    We 


MONROE,  JULY,  1877.  623 


Webre  vs.  Wilton. 


regret  that  we  have  not  now  acoees  to  them  and  other  authorities  bear- 
ing upon  this  important  question.  The  reason  of  the  rule  invoked  is, 
however,  very  manifest,  and  the  dreumstances  attending  the  removal  of 
poll  seventeen  from  the  place  fixed  by  law  to  another  and  unauthorized 
place  make  it  the  more  manifest  The  object  of  the  change  is  proved  to 
have  been  to  take  unlawful  advantage  of  political  adversaries;  in  otbes 
words,  to  defraud  the  law  a,nd  prevent  a  fair,  full,  and  independent  ex- 
pression of  the  popular  wilL  Courts  can  not  lend  their  aid  to  such  a 
purpose.  It  was  no  more  legal  to  hold  an  election  where  it  was  held, 
and  to  return  it  as  that  from  poll  seventeen,  than  it  was  to  hold  it  at  any 
ether  time  than  that  fixed  by  law.  It  is  well  settled  that  can  not  be  done. 
There  was  no  election  held  at  poll  seventeen  in  the  parish  of  Iiafourche 
on  the  seventh  of  November  last  We  have  been  unable  to  find,  and 
have  been  referred  to  no  case,  where  votes  cast  under  such  circumstances 
have  been  counted  to  determine  an  election.  Our  conclusion,  therefore, 
is,  that  what  purports  to  be  the  return  of  this  poll  should  not  be  counted 
or  considered  in  determining  the  result  of  the  election.  This,  of  itself, 
is  sufficient  to  give  to  the  plaintiff,  Webre,  a  clear  majority  of  the  votes, 
and,  when  considered  in  connection  with  the  evidence  of  illegal  and 
fraudulent  votes  received  by  his  opponent,  and  which  must  be. considered 
as  not  cast,  and  with  the  cutting  off  of  votes  from  the  plaintiff  to  which 
he  was  entitled,  and  which  he  would  have  received  had  the  election  been 
legally  and  fairly  conducted,  makes  it  impossible  that  the  defendant 
should  retain  the  ofiBce  in  any  event;  and,  in  view  of  all  the  facts  of  the 
ease,  we  are  of  opinion  that,  upon  a  fair  and  l^al  count  of  all  the  legal 
votes  given,  the  plaintiff  received  a  majority. 

It  is  also  shown  by  Bepublican  testimony  that  there  was  much  intimi- 
dation of  the  colored  voters  by  Bepublicans,  and  none  of  any  class  by 
Democrats.  The  supervisor,  Ledet,  himself  swore  on  the  trial  below  that 
he  did  not  establish  any  voting  precinct  in  the  eighth  justice's  ward,  as 
required  by  law;  that  the  people  there  had  always  been  Democrats,  to 
his  knowledge;  that  if  deprived  of  their  full  vote,  the  party  and  the  con- 
testants had  lost  thirty  or  forty  votes;  that  "  many  of  them  were  poor 
people,  who  had  no  means  or  facilities  to  travel  to  other  polls  to  vote." 
He  says,  fiuther:  *•  There  is  a  majority  of  whftes  of  about  two  hundred  in 
the  parish,  and  I  think  if  we  had  not  taken  the  advantages  that  we  have 
the  parish  might  have  gone  Democratic." 

We  think,  on  the  whole  case,  that  the  evidence  does  establish  that  the 
illegal  acts  and  matters  complained  of  by  the  plaintiff  did  materially  af- 
fect the  result  of  the  election,  and  that  that  result  was  not  truly  declared 
by  those  whose  duty  it  was  to  do  so. 

The  district  judge  thought  the  petition  was  not  specific  enough  in  its 
allegations.    The  evidence  has  supplied  any  defect  of  allegation. 
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We  have  been  consoled  In  the  protracted  examination  and  review  of 
this  record  of  official  corruption  and  deliberate  fraud  upon  the  most 
sacred  rights  of  the  people  by  the  reflection  that  this  case  may  serve  as 
a  warning  for  the  future  for  the  same  people  to  guard  more  sacredly 
than  ever  the  palladium  of  their  liberties,  and  with  that  view,  to  provide^ 
if  need  be,  by  law,  and  also  by  the  elevation  of  public  morals,  against 
the  possibility  of  the  repetition  of  such  act^.  It  may  also  serve  to  teach 
the  immediate  wrong-doers  and  all  who  have  sought  to  profit  by  th^ 
acts,  that  there  is  still  left  a  means  of  redress  and  a  portal  on  which  is 
written,  "  Procul,  0  procul  este,  profani  f* 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided,  and  reversed,  and  that  the  plain- 
tiff, L.  A.  Webre,  be  and  he  is  hereby  declared  to  have  been  duly  elected 
sheriff  of  the  parish  of  Lafourche  at  the  general  election  on  the  sev^th 
of  November  last,  1876,  and  that  he  is  entitled  to  the  fees  and  emolu- 
ments of  said  office.  It  is  further  ordered  and  decreed  that  said  plain- 
tiff, Webre,  be  Inducted  into  his  said  office,  and  that  the  defendant  and 
appellee  pay  the  costs  of  both  courts. 

We  append,  as  part  of  this  opinion  and  decree  a  computation  of  the 

vote  according  to  the  views  announced  therein: 

Votes. 

According  to  the  supervisor's  return  defendant,  Wilton,  received    1872 

Deduct  for  poll  seventeen 86 

For  other  illegal  votes 36—  122 

Leaves 1750 

Add  vote  at  poll  two 103 

Add  vote  at  poll  ten 44 

Makes  a  total  of 1897 

According  to  the  supervisor's  return  plaintiff,  Webre,  received        1685 

Add  vote  at  poll  two 13^ 

Add  vote  at  poll  ten 171 

Makes  total  for  Webre  of 199& 

Deduct  Wilton's  vote 1897 

Leaves  Webre  a  majority  of 98 

without  reference  to  six  votes  computed  for  him  from  ward  eight  by  the 
district  judge  or  any  greater  number  proved. 


On  Application  fob  Bbhrartnq. 

Manning,  C.  J.    It  is  rightly  remarked  by  the  counsel  for  the  defend- 
ant, in  his  brief  supporting  the  application  for  a  rehearing:  **  The  great 
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underlying  priDciple  in  all  oonteBted  election  cases  is  to  ascertain  the  will 
of  the  majority."  The  problem  is  to  secure  first  to  the  voter  a  free  and 
untrammeled  vote;  and,  secondly,  a  correct  record  and  return  of  the 
vote,  and  that  in  all  cases,  it  is  incumbent  on  the  contestant  to  shew  that 
the  acts  of  which  he  complains  changed  the  result 

And  we  will  add,  if  the  acts  of  which  a  contestant  complains  do  not 
change  the  result,  courts  will  not  intervene,  though  the  conduct  of  the 
one  or  the  other  may  be  tainted  by  fraud,  or  vitiated  by  violence.  For 
of  what  concern  is  it  to  judicial  tribunals  to  learn  what  bad  and  illegal 
acts  either  candidate  may  have  been  guilty  of,  if  one  received  so  large  a 
majority  over  the  other  that  he  is  elected,  notwithstanding  the  deduction 
from  hia  poll  of  all  the  votes  that  should  not  have  been  received  nor 
counted. 

But  when  the  case  is  otherwise — ^when  the  object  and  purpose  of  the 
officials  who  have  the  machinery  of  elections  in  charge  is  shown  by  testi- 
mony to  have  been,  not  the  ascertainment  of  the  will  of  the  majority,  but 
the  perversion  of  the  expression  of  that  will;  not  a  correct  record  and  re- 
turn of  the  vote,  but  such  a  return  as  accomplishes  a  predetermined  re- 
sult; not  an  untrammeled  vote,  but  so  to  trammel  it  by  cunning  devices 
that  the  suifragan  has  been  deceived  or  misled — ^then  it  is  the  highest 
office  and  the  most  imperative  duty  of  a  court  to  vindicate  the  purity 
and  inviolability  of  the  ballot,  and  to  take  care  that  the  republic,  whose 
comer-stone  is  the  vote  of  the  citizen,  shall  receive  no  harm. 

For  the  fundamental  principle  of  every  representative  government  is 
that  it  is  not  the  return,  but  the  election,  that  entitles  a  party  to  an  office. 
Hence  it  has  been  uniformly  held  that  the  official  return  of  an  election 
is  only  prima  facie  evidence  of  its  legality  and  correctness,  and  that  a 
court  can  go  behind  it  to  ascertain  the  true  state  of  the  vote.  If  this 
were  not  so,  why  should  the  intricate  f ortns  for  registration  be  prescribed, 
or  why  the  necessity  of  the  voter  personally  offering  his  vote,  or  offering 
it  at  all,  if  a  power  rested  anywhere  to  disregard  every  thing  that  had 
been  done  at  the  ballot-box,  and  elect  at  the  retuming-board.  The  act 
of  casting  a  vote  is  not  to  the  citizen  an  empty  form.  It  is  the  lever  by 
which  the  majority  raises  itself  to  the  summit  of  the  government,  and 
there  controls,  orders,  executes. 

Liedet,  as  supervisor  of  registration  for  Lafourche  parish,  made  return 
of  the  election,  and  impeached  the  truth  of  his  return  by  his  testimony 
on  the  trial.  We  are  reminded,  in  the  brief  for  the  rehearing,  of  Lord 
Mansfield's  declaration,  that  "it  is  of  consequence  to  mankind  that  no 
man  shall  hang  out  false  colors  to  deceive  them  by  first  affixing  his  sig- 
nature to  a  paper,  and  afterward  giving  iiis  testimony  to  invalidate  it." 

But  that  great  jurist  would  not  have  felt  himself  precluded,  by  the 
enunciation  of  this  wise  maxim,  from  receiving  the  testimony  of  u 
40 
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criminal  who  had  become  the  State's  witness  against  his  fellows.  And  in 
a  civil  action  where  the  public  interests  are  involved,  as  in  a  contested 
election  suit,  more  than  the  interests  of  the  individuals  who  are  parties 
thereto,  it  is  no  infringement  of  that  principle  to  hear  from  him  who 
hung  out  the  false  colors  the  story  of  the  manner  in  which  they  were 
fashioned,  and  his  intent  in  .displaying  them. 

Nor  is  it  Ledet  alone  who  details  the  circumstances  preceding  and  at- 
tending this  election.  Other  witnesses,  who  are  reputable  citizens,  in- 
form us  that  when  notice  was  given  of  the  election  that  was  to  be  held, 
no  indication  was  made  of  the  places  where  it  would  be  held,  nor  was 
this  necessary  information  supplied  publicly  until  twenty-four  hours  be- 
fore the  time  for  opening  the  polls.  This  delay  or  omission  might  have 
been  attributed  perhaps  to  negligence  or  forgetf ulness,  but  for  the  fact, 
of  which  the  evidence  leaves  no  room  for  doubt,  that  information  of  the 
location  of  the  polling-places  was  early  given  to  one  of  the  political  par- 
ties, and  was  withheld  from  the  other.  The  record  shows  that  on  tiie 
sixth  of  November  the  supervisor,  Ledet,  published  for  the  first  time 
what  he  termed  "  a  correct  revised  list  of  polling-places  to  be  opened  on 
the  seventh  throughout  the  parish  for  the  convenience  of  the  electors  of 
Lafourche." 

The  acts  complained  of  by  the  plaintiff,  and  which  changed  the  result, 
are  reviewed  in  extenso  in  the  opinion  read  by  my  brother  Egan,  and  we 
are  constrained  to  say  there  is  too  apparent  to  be  unobserved  or  disre- 
garded a  design  to  thwart  rather  than  promote  a  fair  expression  of  tiie 
popular  will  by  the  officers  who  supervised  this  election.  And  this  de- 
sign, the  first  indication  of  which  is  afforded  by  the  omission  to  give 
publicity  to  essential  preliminaries,  is  developed  more  audaciously  as  the 
election-day  approaches,  and  culminates  in  excluding  from  the  retum 
two  boxes  which  the  judge  of  the  lower  court  demonstrates  should  have 
been  counted. 

The  return  of  the  supervisor,  or  registrar,  which  excluded  polls  two 
and  ten,  was  thus: 

supervisor's  return. 

Wilton's  vote 1872 

Webre's  vote 1685 

Wilton's  majority 187 

The  district  judge  properly  r^arded  this  return  as  evidence  only  that 
prima  facie  it  was  correct,  but  admitted  testimony  and  testified  himself 
of  matters,  the  object  and  effect  of  which  was  to  impugn  its  correct- 
ness. He  revised  this  official  return,  counted  the  votes  of  the  two  re- 
jected polls,  and  also  counted  six  votes  for  Webre  which  were  not  cast 
for  him,  but  which  the  judge  believed  from  the  evidence  would  have 
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been  cast  for  him,  if  the  voters  had  not  been  prevented  from  voting. 
He  also  deducted  two  votes  from  Wilton  which  he  thought  were  improp- 
erly received. 

DISTRICT  judge's  COUNT. 

Wilton's  vote  by  supervisor's  return 1872 

Wilton's  vote  at  poll  two 103 

Wilton's  vote  at  poll  ten 44 

2019 
Deduct  votes 2 

2017 

Webre's  vote  by  supervisor's  return 1685 

Webre's  vote  at  poll  two 139 

Webre's  vote  at  poll  ten 171 

Add  votes  he  would  have  received ; 6—2001 

Wilton's  majority 16 

We  do  not  count  for  Webre  any  vote  that  was  not  actually  cast  for 
liim,  nor  do  we  reject  any  vote  for  Wilton  that  was  cast  for  him,  except 
poll  seventeen,  and  thirty-six  votes  which  are  part  of  a  larger  number 
that  Webre  alleged  were  improperly  received.  The  lists,  made  part  of 
his  petition,  comprised  one  hundred  and  nine  names,  of  whom  eleven 
voted  on  dead  men's  papers,  eight  were  convicts,  four  were  persons  who 
had  removed  from  the  parish,  twenty-three  voted  twice  on  that  day,  and 
sixty-three  voted  on  fraudulent  certificates.  The  proof  satisfied  the 
lower  court  that  two  of  this  number  should  be  rejected.  It  satisfies  us 
that  thirty-six  of  them  should  certainly  be  rejected. 

■THE  CORRECT   COUNT. 

Webre's  vote  per  supervisor's  return 1685 

Webre's  vote  at  poll  two 139 

Webre's  vote  at  poll  ten 171 

1995 

Wilton's  vote  per  supervisor's  return 1872 

Wilton's  vote  at  poll  two 103 

Wilton's  vote  at  poll  ten 44 

2019 

Deduct  poll  seventeen 86 

Deduct  fraudulent  votes 36—  122—1897 

Webre's  majority 98 

The  counsel  for  the  defendant  urges  strenuously  for  a  rehearing  upon 
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the  erroneous  rejection  of  poll  seventeen.  If  we  should  concede  to  the 
defendant  all  the  votes  at  that  poll,  and  follow  the  example  of  the  court 
a  qua  in  counting  those  votes  for  Webre  that  he  would  have  received  at 
ward  eight  if  an  election  had  been  held  there,  it  would  not  change  the 
result  The  court  below  counted  for -Webre  six  votes,  as  if  they  had 
been  given  him  at  that  poll,  though  in  fact  no  poll  was  opened  there. 
But  if  we  are  to  take  that  poll  into  account  at  all,  the  evidence  estab- 
lishes a  larger  number.  One  set  of  witnesses  say  that  Webre  would 
have  received  forty  or  fifty  votes  at  that  poll  if  it  had  been  opened.  The 
other  set  say  he  would  have  received  thirty  or  forty  votes  if  it  had  been 
opened.  Give  him  the  smallest  number,  and  count  poll  seventeen  for  his 
adversary: 

Webre's  vote  ut  supra 19K 

Add  votes  for  box  eight 30 

2025 
Wilton's  vote  ut  supra 1897 

Add  poll  seventeen 86 

1983 

Webre's  majority 42 

A  careful  review  of  our  first  opinion,  and  a  re-examination  of  the 
record,  leave  upon  our  minds  no  doubt  of  the  correctness  of  our  former 
decree. 

Rehearing  refused. 


No.  763. 
W.  E.  Wamsley  vs.  J.  A.  Hunter  et  al. 

Judf?ment  can  not  be  had  on  a  debt  not  yet  due  and  exii;ible. 
A  vendor  who  has  {guaranteed  a  f?ood  title  to  the  property  he  has  sold,  can  not  col- 
lect the  price  of  the  sale  from  the  vendee  until  he  has  made  the  title  icood. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Bed 
Eiver.    Pierson,  J. 

L,  B,  WatklnSy  for  plaintiff  and  appellant 

Land  &  Taylor  and  JMUiani  H.  JVlse,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  upon  three  notes,  which  represent  a  part  of 
the  purchase-price  of  the  "  Wray  and  Boland  Plantation,"  and  for  the 
enforcement  of  the  vendor's  privilege  thereon.  The  plaintiff  was  the 
vendor.  Hunter  and  Virgil  A.  Stewart  were  the  vendees.  The  other 
defendant,  William  B.  Stewart,  is  a  surety. 
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The  defendants  excepted:  First — That  the  petition  discloses  no  cause 
of  action.    Second — That  the  notes  sued  on  are  not  yet  due. 

First — The  petition  allies  the  indebtedness  by  reason  of  the  execu- 
tion of  the  notes,  sets  forth  their  date,  amount,  and  maturity,  avers  the 
existence  of  the  vendor's  privilege,  states  specifically  the  particular  land 
that  was  sold,  and  concludes  with  a  proper  prayer.  We  are  unable  to 
perceive  in  what  particular  the  petition  was  deficient  of  any  allegation 
necessary  to  shew  a  cause  of  action. 

Second — The  last  maturing  note  was  not  due  until  the  tenth  of  No- 
vember, 1873.  The  others  matured  in  1871  and  1872  respectively.  The 
suit  was  filed  In  August,  1873,  and  service  was  made  on  the  sixth  of  that 
month.  The  plaintiff  could  have  omitted  the  last  note  from  the  suit, 
and  prayed  that  the  judgment  should  be  for  the  two  matured  notes, 
and  that  the  terms  of  sale  should  be  for  cash  to  the  amount  of  those 
notes,  and  on  a  credit  to  correspond  with  the  maturity  of  the  third  note, 
as  they  were  all  secured  by  the  same  mortgage.  The  trial  did  not  take 
place  until  1876,  long  after  the  third  note  had  matured,  but  that  did  not 
justify  a  judgment  upon  it,  as  the  plaintiff  failed  to  amend  his  petition 
after  the  maturity  of  the  note. 

The  defendants  answer  that  the  plaintiff  obligated  himself  in  the  sum 
of  seventy-five  hundred  dollars  to  execute  a  good  title  to  them  of  the 
land,  for  the  price  of  which  these  notes  were  given,  and  that  he  never 
complied  with  that  obligation,  and  can  not  do  it,  because  his  vendors 
wei'e  not  paid  their  price,  and  these  vendors  can  foreclose  their  mort- 
gage upon  the  land.  In  two  supplemental  answers  they  recite  the  com- 
mencement and  prosecution  of  proceedings  by  the  hypothecary  creditors 
of  plaintiff  against  the  land,  and  all^e  the  danger  and  almost  certainty 
of  eviction,  and  pray  that  if  judgment  be  rendered  against  them  for  the 
amount  of  the  notes,  execution  be  stayed  until  the  plaintiff  shall  com- 
ply with  his  obligation  to  give  them  a  good  title,  or  shall  give  security 
against  the  injury  consequent  upon  their  eviction  from  the  land.  They 
also  all^e  that  the  sale  made  by  the  plaintiff  to  them  is  liable  to  disso- 
lution, and  pray  that  the  sale  be  rescinded,  and  they  be  restored  to  the 
condition  they  were  in  when  it  was  made. 

There  was  never  any  sale  by  plaintiff  to  defendants  of  the  Wray  and 
Boland  tract  of  land  except  that  which  resulted  from  the  promise  or 
engagement  to  sell  contained  in  the  bond,  and  his  inability  to  perfect 
the  title  is  now  beyond  dispute.  The  land  was  eventually  sold  under 
the  mortgage  given  by  plaintiff  to  his  vendor,  and  the  defendants  were 
evicted.  The  plaintiff  is  dead,  and  his  estate  is  insolvent  There  was 
judgment  in  favor  of  the  administrator  of  the  plaintiff  for  the  amount  of 
the  three  notes  and  interest,  but  execution  was  perpetually  stayed  unless 
the  plaintiffs  representative  shall  execute  a  good  title  to  the  defendants. 
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We  think  the  defendants  are  entitled  to  judgment  in  their  favor  upon 
the  moneyed  demand,  and  to  a  reservation  of  their  right  to  pursue  the 
plaintiffs  succession  for  such  damages  as  they  have  suffered  by  non- 
fulfQlment  of  the  obligation  of  his  bond.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  the  defendants  have  judgment 
against  the  plaintiffs  administrator  upon  the  notes,  diaallowlDg  and  re- 
jecting the  same,  and  that  their  right  to  a  future  action  for  damages  for 
non-fulfillment  of  the  decedent's  bond  is  reserved;  the  plaintiff  and  ap- 
pellee to  pay  costs  of  both  courts. 


No.  761. 

John  H.  Sheen  et  al.  vs.  Robert  Stothart  et  al. 

29  6ao| 

52  2101 

62  2102      Tho  municipal  authority  of  a  town  has  a  right  to  remove,  or  cause  to  be  remove<I. 

m   SS'  ^^^  obstruction  of  the  public  streets. 

114   684      ^01*6  non-usacre  by  the  public  of  the  soil  forminfir  part  of  a  public  street,  will  not 

^  prescribe  ujfainst  the  right  of  the  municipal  corporation,  and  the  public,  to  re- 

29     oao  sume  its  use,  and  clear  it  of  obstructions. 

"^'       The  dedication  of  property  to  public  use  may  bo  established  by  any  evidence  which 

shows  the  intent  of  its  owner  to  so  dedicate  it. 

"Whoever  buys  real  estate  within  corporate  limits,  with  reference  to  a  certain  plan 

which  sets  forth  tho  public  streets  of  a  town,  is  estopped  from  denying  the  serv- 

itude  imposed  by  those  streets. 

Damages  can  only  be  allowed  by  the  decree  dissolving  an  injunction,  when  th<^ 

judgment  which  has  been  enjoined  is  for  money. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Bod 
River.    P?er.so7i,  J. 

J.  F,  Plenion,  for  plaintiffs  and  appellees. 

L.  B,  Watkins,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  plaintifBs,  claiming  to  be  owners  of  certain  lands  in  the 
town  of  Coushatta,  sue  the  defendants  for  damages  for  throwing  down 
their  fences,  and  also  enjoin  them  against  further  and  apprehended  repe- 
tition of  the  acts  complained  of.  All  of  the  parties  were  at  the  time 
residents  of  the  town ;  one  of  them  town  marshal,  and  the  other  two 
defendants  property-holders  as  well  as  residents.  The  defense  is,  that 
plaintiff^  were  unlawfully  obstructing  streets  and  tho  use  of  streets  nec- 
essary and  useful  to  the  public  and  to  the  defendants  and  their  property, 
and  that  the  removal  had  been  ordered  by  the  town  authorities  and  was 
done  in  accordance  with  an  ordinance  so  directing,  which  li\cewise  made 
it  highly  penal  for  any  one  to  obstruct  or  stop  any  of  the  streets  of  the 
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town ;  that  it  was  competent  for  the  town  authorities  to  direct  and  their 
marshal  to  carry  out  the  removal  of  obstructions  in  the  streets,  and  for 
that  purpose  to  employ  or  obtain  assistance,  is  too  well  settled  and  too 
necessary  an  exercise  of  the  ordinary  police  powers  of  municipal  govern- 
ment to  be  now  questioned.  3  An.  563 ;  11  M.  620 ;  2  N.  S.  317 ;  3  N.  S. 
140 ;  same  293.  To  do  so,  therefore,  is  not  to  commit  trespass  or  to  au- 
thorize money  demand  of  damages,  unless  the  power,  is  exercised  in  such 
violent  manner  and  with  such  other  acts,  not  here  allied,  as  would  of 
themselves  give  rise  to  an  action.  Even  the  proprietor  of  the  soil  sub- 
ject to  the  public  use  could  not  complain  of  its  being  kept  for  that  pur- 
pose, and  such  complaint  would  be  damnum  absque  injurld.  13  L.  Ill ; 
3L.563. 

Every  inhabitcmt  of  a  town,  and  even  the  general  public,  is  interested 
in  keeping  open  and  unobstructed  to  public  use  its  streets  and  high- 
ways. Property  owners  are  especially  interested  in  so  doing,  and  in 
procuring  the  enforcement  of,  any  ordinances  provided  for  that  purpose. 
In  Daublin  vs.  Mayor  of  New  Orleans,  1  M.  187,  Judge  Martin  said : 
Streets  are  "  hors  du  commerce;"  they  are  the  property  of  no  one,  not 
even  of  the  corporation.  "  The  use  of  them  belongs  to  the  whole  world, 
and  that  by  removing  obstructions  from  them  no  possession  was  taken." 
He  also  maintained  the  right  of  the  city  authorities  to  pass  ordinances 
for  that  purpose.  In  that  case  the  plaintiff  was  renting  a  house  which 
partially  obstructed  a  street  and  the  authorities  sued  him  and  had  it 
pulled  down  and  removed.  This  right  has  been  too  often  exercised  since 
to  be  now  questioned.  4  An.  73;  20  An.  226;  3  An.  230 ;  22  An.  526.  It  is 
also  well  settled  that  once  a  dedication  to  public  use  has  taken  place, 
no  silence  or  length  of  time  or  of  non-user  can  deprive  a  public  cor- 
poration of  its  power  over  public  places.  See  same  authorities,  and 
2  Dillon  531.  • 

Possession  can  not  be  pleaded  against  a  public  right,  unless  it  has 
been  immemorial.  3  N.  S.  293.  No  person,  not  even  the  owner  of  tha 
adjacent  soil,  and  who  may  have  a  reversionary  interest,  has  a  right  to 
obstruct  a  highway  or  public  road  or  street.  Such  obstruction  is  a  public 
nuisance,  and  may  lawfully  be  removed  or  destroyed  by  the  municipal 
authorities.    3  La.  563;  11  An.  620;  2  N.  S.  317;  3  N.  S.  140;  same.  293. 

Let  us  apply  these  well  recognized  principles  to  the  facts  of  this 
case. 

The  town  of  Coushatta  is  regularly  incorporated,  with  a  mayor  and 
<K)uncil.  It  was  laid  off  and  property  sold  and  acquired  according  to  a 
map  made  by  one  Armistead,  parish  surveyor,  under  authority  of  the 
police  jury  of  the  parish,  in  anticipation  of  the  incorporation  of  the 
town.  This  map  is  deposited  in  the  recorder's  office,  and  is,  and  has 
been,  ever  since,  recognized  by  the  authorities  and  inhabitants  as  the 
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official  map  of  the  town,  which  is  the  parish  seat  of  Bed  Biver  parish. 
The  plaintiffo  have  both  bought  and  sold  property  according  to  this  map,, 
upon  which  appear  the  regular  designation  of  lots  and  streets  by  name, 
as  well  as  direction  and  dimensions,  and  the  town  has  been  built  accord- 
ingly. 

The  property  of  plaintiff  was  acquired  from  one  Hammett,  on  the 
eighteenth  of  January,  1876,  and  is  described  as  being  in  and  near  the 
town  of  Coushatta,  and  as  comprising  that  portion  of  a  certain  desig- 
nated tract  east  of  Bed  river,  "  except  the  lots  sold  by  W.  W.  Armistead,. 
former  tutor  of  the  minor  heirs  of  said  Gowden,  deceased,  as  of  record 
and  on  file  in  the  recorder's  office  of  said  parish  and  State,  and  being 
the  same  land  purchased  by  said  Hammett  from  T.  R  Armistead,  tutor,, 
by  notarial  act  passed  before  D.  H.  Hayes,  notary  public,  on  the  seventh 
day  of  January,  1876,  which  latter  title  contains  the  same  exceptions  and 
references  to  former  sales  of  lots  by  W.  W.  Armistead,  former  tutor. 
Several  of  these  sales  appear  in  the  record,  and  refer  directly  to  the 
Armistead  map,  and  to  the  streets  upon  which  they  front  by  name. 
Among  them  are  titles  to  lots  purchased  by  two  of  these  defendants, 
Gk)hagen  and  Brown,  both  of  whose  properties  are  in  dose  proximity  to 
that  purchased  subsequently  by  the  plaintiffe,  and  the  value  of  which, 
as  well  as  the  convenience  of  use,  we  think  it  Ib  manifest  from  the  evi- 
dence, will  be  materially  impaired  by  the  fact  that,  a  few  days  after  their 
purchase,  the  plaintifib  inclosed  the  whole  of  the  land  purchased  by 
them  with  what  their  counsel  calls  boundary  fences,  and  thereby  ob- 
structed the  streets,  the  attempt  to  open  which  by  the  town  marshal,, 
assisted  by  the  other  defendants,  is  enjoined  in  this  suit,  and  made  the 
basis  of  the  claim  for  damages. 

There  is  no  question  that  these  streets  appear  in  the  Armistead  map 
as  extending  through  plaintifib'  property,  and  that  they  had  been  built 
upon  in  other  portions  and  made  use  of  over  plaintifCs'  property  before 
.they  acquired  it,  and  that  they  immediately  proceeded  to  dose  these 
avenues  by  extending  the  fence  which  already  inclosed  a  portion  of  the 
property  acquired  by  them.  It  is,  however,  claimed  by  them  that  a  few 
years  before,  and  shortly  after  the  town  was  established,  the  whole  of 
this  land  was  fenced  in  and  cultivated.  This,  as  we  have  seen,  had  it  con- 
tinued even  longer,  could  not  have  interfered  with  the  right  of  the  town 
authorities  to  open  the  street  at  any  time,  and  it  appears  they  were  sub- 
sequently opened,  voluntarily  or  otherwise.  The  destination  made  by 
the  owner  is  equivalent  to  title  in  regard  to  suchservitudes  as-the  streets 
and  other  public  places  of  towns  and  cities.  C.  0.  767;  18  An.  560;  21  An. 
244.  No  deed  or  act  of  conveyance  is  necessary.  Same  authorities. 
Long  silence  of  owners  and  use  by  the  public  is  evidence  of  dedication. 
The  sale  of  lots,  with  reference  to  a  plan  or  description  upon  which  there 
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appear  certain  streets  and  avenues  amounts  to  an  immediate  and  irrevo- 
cable dedication  of  such  streets  and  avenues  to  the  public,  and  the  ven- 
dees and  the  public  generally  have  a  right  to  their  use  to  their  full  ex- 
tent 2  Dillon,  503;  8  R  92;  9  An.  244;  15  An.  9.  These  principles  were 
discussed  and  fully  recognized  by  us  in  a  late  case  decided  at  New  Or- 
leans of  Burke  vs.  Wall,  ante,  p.  38.  If,  at  the  time  of  the  purchase  of 
property  in  a  dty  or  town,  there  existed  in  its  favor  an  apparent  right 
of  servitude  between  that  and  other  property,  it  continues  to  exist 
actively  or  passively  upon  or  in  favor  of  the  property  sold.    12  An.  108. 

It  is,  however,  ai^^ed  on  the  part  of  the  plaintiffe  that  the  defendants 
acquired  their  title  from  a  tutor,  who  had  no  power  or  right  to  create 
servitudes.  The  evidence  satisfies  us  that  the  dedication  tpok  place  be- 
fore either  plaintiffe  or  defendants  acquired,  and  if  it  did  not,  both  plain- 
tiff and  defendants  acquired  from  the  same  source,  and  the  latter  first, 
while  the  plaintiffs'  acquisition  was  made,  as  we  have  seen,  subject  and 
with  direct  reference  to  the  former  sales  to  the  defendants  and  other 
persons.  It  does  not,  therefore,  lie  in  the  mouths  of  plaintiffiB  to  com- 
plain of  the  want  of  power  or  title  in  their  common  author  to  do  what 
was  done.    Title  in  defendants  was,  however,  not  necessary. 

PlaintiffiB'  counsel  objected  and  excepted  to  the  reception  of  evidence 
of  title  in  this,  which  they  claim  to  be  a  possessory  action.  No  one  is 
claiming  either  title  or  possession  from  them,  nor  seeking  to  acquire  any 
possession,  but  only  to  remove  obstructions  placed  by  them  in  public 
streets  of  the  town,  in  violation  of  the  ordinances  of  the  town  and  the 
rights  and  interests  of  others  and  of  the  public.  The  rules  applicable  to 
a  possessory  action  do  not,  therefore,  apply.  The  evidence  was  perti- 
nent, and  bore  directly  upon  the  issues,  and  was  properly  admitted,  and 
so,  in  our  opinion,  should  have  been  all  evidence  going  to  show  dedi- 
cation or  use,  and  the  existence  and  character  of  a  map  of  the  town,  and 
the  fact  that  sales  had  been  made  and  buildings  erected  and  streets  laid 
off  and  used  according  to  it 

It  would,  indeed,  have  been  quite  immaterial  if  the  particular  streets^ 
the  right  to  close  or  prevent  the  use  of  which  is  claimed  on  one  side  and 
denied  on  the  other,  had  never  before  been  used.  If  they  appeared  upon 
the  plan  of  the  town,  and  extending  over  the  property  in  question,  they 
might  have  been  opened  to  their  full  limit  at  any  time,  and  neither  the 
former  proprietor  nor  plaintiff  could  have  objected,  and  especially  not 
the  latter,  who  were  themselves  aware  of  the  existence  of  the  plan  or 
map  of  Armistead,  as  one  of  them  testified,  and  as  is  shown  sufficiently 
by  their  residence  in  and  acquisition  and  sale  of  property  in  the  town. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  revereed;  that  the  demand  of 
plaintifb  be  rejected  with  costs  of  both  courts,  and  that  the  defendants 
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recover  against  them  and  their  surety  on  the  injunction  bond,  G.  W. 
Carlton,  in  solido,  two  hundred  dollars  damages  as  attorney's  fees. 


Plaintifl^  and  defendants  have  applied  for  a  rehearing  of  this  cause. 
Their  application  is  granted. 

On  Behearino. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  We  have  considered  with  care  the  elaborate  and  plausi- 
ble printed  argument  submitted  by  plalntifBa*  counsel  in  support  of  his 
application,  and  we  have  again  examined,  with  the  attention  which 
should  be  exl?>ected  from  every  court,  and  more  particularly  from  one  of 
last  resort,  the  pleadings,  the  evidence,  the  original  briefs,  and  the  au- 
thorities in  this  case,  and  we  remain  convinced  that,  except  on  one  point, 
our  first  decision  conforms  to  the  pleadings,  the  evidence,  the  law,  and 
our  jurisprudence. 

One  of  the  reasons  urged  by  plaintifEs'. counsel  to  obtain  a  rehearing  is 
that  "  damages  can  be  allowed,  in  the  decree  dissolving  an  injunction,  io 
only  those  cases  in  which  the  execution  of  a  money  judgment  has  been 
suspended  by  the  writ."  In  this,  according  to  our  jurisprudence,  he  is 
right. 

Were  we  called  upon  to  establish  a  precedent,  we  would  look  in  vain 
in  the  Code  of  Practice  for  a  single  provision  postponing,  as  between  the 
parties  to  the  suit,  a  demand  so  germane,  so  connected  with,  and  so  emi- 
nently incidental  to  the  main  action. 

As  to  the  sureties  on  such  bonds,  the  recourse  against  them  should,  we 
admit,  be  by  a  direct  action  on  their  obligations;  for,  so  far  as  tbey  are 
concerned,  the  action  on  the  bond  is  independent  from  that  brought  by 
plaintifiG9,  but,  as  to  the  principals,  the  demand  for  damages  against 
them,  whenever  and  howsoever  made,  has  but  one  character,  one  name; 
it  is  a  reconventional  demand,  and  it  might,  it  seems,  be  urged  and 
passed  upon  in  the  suit  from  which  it  springs.    C.  P.  375. 

However,  an  adverse  construction  has  been  sanctioned  by  a  long  list 
of  decisions — perhaps  disputable — ^but  no  longer  disputed,  and  we  are 
not  inclined  to  now  change  a  precedent  which,  for  so  many  years,  has 
stood  in  our  reports  as  a  guide  to  the  bar,  the  bench,  and  litigants. 

It  is  therefore  ordered  and  adjudged  that  defendants'  claim  for  dam- 
ages be  and  the  same  is  hereby  disallowed,  as  in  case  of  nonsuit,  and 
their  action  on  the  injunction  bond  specially  reserved.  It  is  further  or- 
dered that,  as  above  amended,  and  in  all  other  respects,  our  former  de- 
cree remain  undisturbed. 
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29""635 

J.  H.  Stevens  vs.  J.  L.  Helpman.  48  1339 

49  1345 

An  unfair  preference  driven  by  an  insolvent  to  one  creditor,  and  his  misrepresenta- 
tions to  his  creditors,  intentionally  made  to  lull  them  into  a  deceptive  sense  of  se- 
curity, will  justify  them  in  attaching:  his  property. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarnian,  J. 

N.  C.  Blanchard,  for  plaintiflf  and  appellant. 

J.  X.  Hargrove,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

EaAN,  J.  Plaintiff  sued  the 'defendant,  a  small  shop-keeper  in  the  city 
of  Shreveport,  upon  accounts  for  merchandise  sold.  He  at  the  same 
time  sued  out  an  attachment  and  had  seized  a  small  stock  of  goods. 
The  grounds  set  up  for  attachment  are  those  embraced  in  the  fourth  and 
fifth  clauses  of  article  240  of  the  Code  of  Practice.  There  was  judg- 
ment for  plaintiff  for  the  amount  of  his  demand  and  dissolving  the  at- 
tachment.   From  this  he  has  appealed. 

The  facts  are  that  plaintiff  and  Boos  and  Dillon,  all  merchants  of 
Shreveport,  had  supplied  the  defendant  with  goods  for  his  small  estab- 
lishment; that  he  had  been  at  first  tolerably  prompt  in  paying  for  them, 
but,  falling  behind,  was  pressed  for  payment  On  the  fifteenth  of  Janu- 
ary, 1877,  being  indebted  to  plaintiff  and  several  other  persons  and  be- 
ing, it  appears,  insolvent,  he  presented  to  the  district  judge  a  petition 
and  schedule,  praying  to  be  allowed  to  make  a  cessio  banonini  under  the 
insolvent  laws  of  the  State.  Without  obtaining  or  waiting  for  any  order 
of  the  judge,  he  at  the  same  time  transferred  what  he  said  was  all  his 
property  subject  to  seizure,  consisting  of  the  small  stock  of  goods  in  his 
store,  to  one  HefiCher,  ostensibly  and  in  terms  to  be  administered  and  dis- 
posed of  for  the  common  benefit  and  account  of  his  creditors.  Boos  and 
DiUon  immediately  transferred  their  accounts  to  the  plaintifif,  Stevens, 
as  he  says,  to  save  costs,  and  with  an  agreement  to  pay  so  much  of 
amounts  received,  and  he,  on  the  eighteenth  of  January,  sued  out  this 
attachment  upon  his  own  account  and  those  thus  transferred. 

The  store  of  defendant  was  closed,  and  he  had  apparently  stopped 
business  at  the  time.  He  had  previously  represented  to  the  plaintiff  and 
Dillon  that  the  reason  of  his  being  slow  to  pay  was  that  he  had  been 
spending  money  to  impro-ue  a  farm  which  he  professed  to  have.  On  the 
trial  he  swore  that  this  farm  consisted  of  forty  acres  of  land  entered 
under  the  United  States  homestead  law,  and  to  be  paid  for  in  five  years, 
only  one  of  which  had  expired;  that  the  only  improvement  was  the 
clearing  of  one  acre  of  ground  by  a  man  whom  defendant  had  hired  for 
that  purpose,  and  that  he  had  expended  not  more  than  twenty-five 
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dollars  on  the  place,  Jiad  never  lived  upon  it,  and  the  title  waa  then  in 
litigation  between  him  and  one  Herold.  This,  then,  was  clearly  a  mis- 
representation, designed  and  calculated  to  deceive  and  lull  his  creditorB 
into  a  false  sense  of  security.  His  title  was  at  best  but  inchoate,  the 
amount  expended  inconsiderable,  and  the  circumstances  detailed  indi- 
cate a  purpose  on  his  part  to  defraud  the  Government,  as  one  of  the 
conditions  of  such  entries  is  occupation  of  the  land.  Under  the  circum- 
stances this  land  was  no  basis  of  credit,  though  attempted  to  be  used  as 
such. 

Defendant's  wife  owned,  before  these  debts  were  contracted,  a  lot, 
upon  which  she  made  improvements  with  money  earned  by  her  as  dress- 
maker since  the  debts  were  incurred.  She  is  not  separate  in  property, 
but  advertises  and  conducts  business  in  her  own  name  and  buys  and 
sells  in  her  business  the  same  way,  of  which  plaintiff  complains,  we 
think,  without  cause. 

The  defendant  put  part  of  his  stock  in  a  small  establishment  kept  by 
his  brother-in-law,  Koach,  in  Mugginsville,  a  suburb  of  Shreveport,  and 
some  time  in  December,  before  this  attachment,  sold  the  goods  to  his 
wife's  sister,  Mrs.  Koach,  as  he  says,  in  payment  of  a  debt  of  one  hun- 
dred or  one  hundred  and  fifty  dollars,  which  he  owed  her  for  borrowed 
money,  upon  which  he  claimed  still  to  owe  a  small  balance  of  fourte^ 
dollars.  These  goods,  so  used,  were  in  all  probability  some  of  those 
purchased  from  plaintiff.  Boos,  and  Dillon. 

While  defendant  may  have  been  to  some  extent  misled  by  the  attor- 
ney who  found  the  statute  in  the  books  and  supposed  a  cessio  bonontm 
under  the  insolvent  laws  of  the  State  might  be  made  without  reference 
to  the  existence  and  operation  of  the  United  States  bankrupt  act,  it  is 
nevertheless  evident  from  the  circumstances  detailed  that  the  object  of 
the  defendant  was,  so  far  as  possible,  the  obstruction  and  avoidance  of 
the  pursuit  of  his  creditors  and  of  the  payment  of  his  just  debts. 

While  attended  with  this  novel  feature  of  the  so-called  assignment, 
never  accepted  nor  consented  to  by  his  creditors,  who  appear  not  to 
have  been  consulted  in  the  matter,  we  can  not  look  upon  this  otherwise 
than  as  another  of  those  too  frequent  cases  of  an  attempt  on  the  part 
of  small  tradesmen  to  defraud  their  creditors.  That  an  unfair  prefer- 
ence was  given  by  defendant  to  one  of  his  creditors,  his  sister-in-law, 
under  suspicious  circumstances,  is  clearly  shown.  We  think  the  attach- 
ment was  warranted  and  should  have  been  maintained. 

We  can  not  give  our  sanction  to  the  dishonesty  attempted  to  be  prac- 
ticed by  the  defendant  and  which  has  become  latterly  far  too  common. 
So  far  as  it  is  in  the  power  of  the  courts  to  do  so  it  should  be  stop- 
ped. 

After  the  attachment  several  other  non-resident  creditors  intervened 
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by  way  of  opposition,  claiming  their  right  to  be  paid  ratably  out  of  the 
proceeds  of  the  property  attached,  upon  the  ground  of  the  Insolvency 
of  the  debtor  and  that  this  was  all  his  property.  Their  oppositions 
were  dismissed  in  the  court  below,  and  they  have  not  appealed.  It  is 
therefore  unnecessary  to  consider  their  claim& 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  dissolving  plaintiffs  attachment  be  annulled,  avoided, 
and  reversed;  that  the  attachment  be  and  it  is  hereby  reinstated;  that 
the  plaintiffs  privilege  as  attaching  creditor  be  recognized  and  enforced 
by  the  sale  of  the  property  attached;  that  the  judgment  of  the  court 
below  be  in  all  other  respects  affirmed;  and  that  plaintiff  recover  against 
the  defendant  the  costs  of  appeal  as  well  as  of  the  court  below,  includ- 
ing those  of  attachm^nt 


No.  711. 
State  ex  rel,  T.  P.  Farrar  vs.  Henry  A.  Garrett. 

The  title  of  a  law.  repealing  certain  sections  of  the  Revised  Statutes  of  1870.  ade- 
qaately  expresses  the  object  of  the  law,  when  it  designates  the  numhera  of  the 
sections  repealed. 

The  power  to  fill  the  office  of  district  attorney  pro  teinpore  vests  in  the  Governor,  by 
virtue  of  the  fceneral  law  authorizing  him  to  fill  vacancies  in  office. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas.   Houghf  J. 

J,  Tyson  Lane,  for  relator  and  appellee. 

Seale  &  Morrison,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    This  Is  a  contest  for  office  under  the  intrusion  act. 

The  relator  was  appointed  district  attorney  pro  tempore  for  Tensas 
parish  by  Governor  Nicholls,  and  the  appointment  was  confirmed  by  the 
Senate  on  the  thirtieth  of  January,  1877.  He  was  commissioned  on  the 
following  day,  and  qualified  on  fifth  or  sixth  of  February. 

The 'respondent  was  elected  to  that  office  by  the  police  jury  of  Tensas 
parish  on  December  21, 1876,  and  qualified  under  that  election  on  the 
same  day.  On  third  of  January,  1877,  he  was  appointed  to  the  same  office 
by  W.  P.  Kellogg,  then  acting  as  Governor.  His  appointment  was  not 
confirmed  by  the  Senate.  He  qualified  under  this  appointment  on  sixth 
of  February,  1877. 

The  respondent's  title  under  this  appointment  is  manifestly  bad.  We 
take  judicial  cognizance  of  the  sittings  of  the  General  Assembly,  and 
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therefore  we  know  that  the  SenatiB  was  in  session  on  the  third  of  Janu- 
ary, 1877.  There  is  neither  proof  nor  pretense,  that  the  appointment  of 
respondent  was  submitted  to  the  Senate,  or  if  submitted,  that  it  was 
confirmed.  The  Senate  not  being  in  recess  at  the  time  of  respondent's 
appointment,  it  was  of  no  effect  until  it  was  confirmed  by  that  body. 
Moreover  the  relator  shews  by  the  Senate's  journals  that  he  was  con- 
firmed on  thirtieth  of  January,  1877. 

Another  question,  however,  lies  behind  this,  which  relates  to  the  mode 
of  filling  this  office,  and  since  the  respondent  sets  up  an  election  by  the 
police  jury  as  his  title,  against  the  relator's  appointment  by  the  Gover- 
nor, it  is  necessary  to  examine  which  is  the  proper  authority  to  confer 
the  office. 

In  1868  the  office  in  question  was  created,  and  the  provisions  of  the 
law  of  that  year  are  incorporated  in  the  Revised  Statutes  of  1870  in 
sections  1178—1189,  inclusive.  In  1874  there  was  passed  an  act  to 
repeal  sections  1178, 1179,  2760,  and  2761  of  these  statutes,  and  for  other 
purposes.  Acts  1874,  p.  81.  These  four  sections  confer  the  power  of  ap- 
pointment of  district  attorneys  'pro  tempore  upon  the  police  juries. 

The  constitutionality  of  that  act  is  attacked,  because  its  object  is  not 
expressed  in  its  title,  .inasmuch  as  other  of  its  sections  provide  for  the 
appointment  of  these  officers  by  the  Governor.  One  of  its  objects  is  to 
repeal  certain  sections  of  the  Revised  Statutes  of  1870,  as  articles  of  the 
Civil  Code  and  the  Code  of  Practice  have  been  repeatedly  repealed  or 
modified  by  reference  to  their  numbers  alone,  and  that  object  is  suffi- 
ciently expressed  in  the  title  of  this  repealing  act.  The  remaining  part 
of  the  description,  "  and  for  other  purposes,"  is  too  vague,  and  affords 
no  indication  of  the  object  of  the  law,  and  therefore  those  clauses  of  the 
law  of  1874  which  confer  upon  the  Governor  the  appointment  of  these 
officers  is  void. 

The  office  of  district  attorney  pro  tempore  remains,  as  created  by 
sections  1180 — 1189,  inclusive,  of  our  Revised  Statutes  of  1870,  but 
the  mode  of  filling  that  office  prescribed  in  sections  1178  and  1179,  no 
longer  exists,  since  these  two  sections  are  repealed.  The  transfer  to  the 
Governor  of  the  authority  to  appoint,  made  in  section  two  of  the  act  of 
1874,  \b  without  effect,  since  that  part  of  that  law  is  void.  But  the  Gov- 
ernor derives  authority  to  appoint  from  a  general  law  which  declares 
that  whenever  a  vacancy  in  any  office  occurs,  either  from  death,  resigna- 
tion, or  from  any  cause  whatever,  it  shall  be  filled  by  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate.  Rev.  Stat,  1870,  section 
1577. 

There  was  a  vacancy  in  the  office  of  district  attorney  pro  tempore  of 
Tensas  parish  at  the  time  Governor  Nicholls  appointed  the  relator.  The 
terms  of  these  officers  are  coterminous  with  district  attorneys,  and 
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expired  after  the  election  of  November,  1876.  In  January,  1877,  this 
vacancy  was  filled  in  Tensas  parish  by  the  appointment  of  the  relator, 
"Who  is  therefore  the  rightful  occupant  of  the  office.  The  lower  court  so 
held,  and 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed  with  costs. 


No.  717.  51  » 


Betty  A.  Thornhill  et  al.  vs.  Edmund  Burthe.  "29  039' 
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The  validity  of  amortRaee  will  not  be  affected  by  an  error  In  the  number  of  the  jus    17^ 

"  range"'  in  which  the  property  covered  by  the  morU;a«:e  iB  situated,  if  the  prop-  ~" 

erty  is  otherwise  described  in  the.mort£rafire  with  such  certainty  as  to  clearly 

identify  it 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.   Trimble,  J. 

George  db  Taylor,  for  plaintiflGs  and  appellants. 

J.  C.  Egan  and  J,  8,  Young,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Thomas  H.  Brown  sold  a  tract  of  land  in  Claiborne 
parish  to  J.  A.  Chaleson  on  the  twenty-ninth  of  January,  1866,  and  re- 
tained a  special  mortgage  upon  it  to  secure  the  price.  There  is  nothing 
in  this  badly-prepared  transcript  to  shew  that  this  deed  was  ever  re- 
corded. Appended  to  it  is  the  statement  by  B.  D.  Harrison,  deputy  re- 
corder, that  one  of  the  witnesses  to  the  deed  had  appeared  before  him, 
and  made  oath  to  its  execution,  which  statement  is  dated  January  thir- 
tieth, 1866,  but  there  is  no  certificate  that  it  had  been  recorded.  All  the 
parties  to  this  suit,  however,  and  their  counsel,  treat  it  as  recorded,  and 
we  shall  follow  their  example. 

On  the  twentieth  of  December,  of  same  year,  Chaleson  executed  other 
not^  in  lieu  of  those  recited  in  the  act  of  sale,  and  gave  a  special  mort- 
gage  upon  the  same  land  to  secure  them,  which  was  recorded  on  the 
eighteenth  day  of  February,  1867. 

Brown  sold  these  notes  to  one  Bryant  on  March  6, 1867,  who  sold  them 
to  P.  J.  Pavy  &  Co.,  on  March  24, 1871,  who  in  their  turn  sold  them  to 
the  defendant  on  the  twenty-sixth  of  May  of  same  year,  and  he  insti- 
tuted suit  upon  them,  and  on  the  third  of  May,  1873,  judgment  was  ren- 
dered in  his  favor  against  Chaleson  for  their  amount,  subject  to  specified 
credits,  and  the  mortgage,  of  date  December  20,  1866,  and  recorded 
February  18, 1867,  was  recognized. 
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Previous  to  this,  viz.:  on  November  1, 1871,  the  plaintifffl  had  obtained 
a  judgment  against  Chaleson,  which  they  recorded  April  26, 1873. 

Execution  issued  upon  defendant's  judgment  for  his  moneyed  demand 
and  for  the  enforcement  of  the  mortgage  which  that  judgment  had 
recognized,  and  the  land  was  sold  by  the  sherilT  and  bought  by  the  de- 
fendant on  sixteenth  of  November,  1874. 

The  plaintiflGsi  institute  this  hypothecary  action  to  compel  the  defend- 
ant to  pay  their  judgment,  or  surrender  the  land  to  its  satisfSaction,  and 
they  base  their  demand  upon  the  fact  that  there  was  a  mis-description 
of  the  land  in  defendant's  mortgage,  the  number  of  the  "  range  "  being 
different  from  the  proper  one,  and  further,  upon  the  alleged  payment  of 
the  notes  upon  which  defendant  had  sued,  before  the  Institution  of  the 
suit. 

Neither  ground  is  tenable.  The  land  is  described  by  numbers  of  sec- 
tions, township,  and  range,  and  correctly  of  each  except  the  last,  and 
also  by  the  number  of  acres,  and  the  further  recital  is  made  that  the 
notes  secured  by  the  mortgage  represent  the  original  purchase-price  of 
the  land  bought  by  Chaleson  from  Brown,  and  the  act  of  sale  yet  further 
designates  the  land  by  reference  to  the  title  of  Brown  from  his  vendor, 
the  date  of  which  is  given.  There  could  be  no  mistake  as  to  the  tract  of 
land,  its  location,  or  boundaries,  and  there  is  no  pretense  that  the  plain- 
tiff were  misled.  The  description  in  the  acts  sufficiently  identifies  it, 
and  perfect  certitude  is  attained  when  the  sheriff  and  recorder  testifj' 
that  Chaleson  had  no  other  land  in  that  parish  than  the  tract  sold  to  him 
by  Brown,  mortgaged  by  him  to  Brown,  and  bought  by  Burthe,  the  de- 
fendant, upon  the  foreclosure  of  that  mortgage.  If  the  description  of  a 
tract  of  land  in  an  act  of  mortgage  informs  the  public  what  property  is 
covered  by  it,  without  stating  the  township  or  other  divisions,  it  will  be 
sufficient  (Consol.  Asso.  Planters  vs.  Mason,  24  Annual,  518),  as,  for  ex- 
ample, where  it  is  described  as  being  on  a  particular  river  in  a  named 
parish,  adjoming  named  proprietors  (Ells  vs.  Sims,  2  Annual,  251),  or  the 
bayou  upon  which  it  is  situated  is  named  with  the  parish,  the  number  of 
acres  it  contains,  and  reference  is  made  to  the  conveyance  by  which  the 
mortgageor  acquired  it.  Baker  vs.  Bank,  2  Annual,  371;  Bank  vs.  Barrow, 
21  Annual,  396.  It  has  been  said  that  a  distinction  may  well  be  made 
between  urban  and  rural  estates  in  the  minuteness  and  particularity  of 
detail  requisite  for  a  proper  and  sufficient  description  of  them,  a  greater 
accuracy  being  required  for  the  former  than  the  latter.  Bank  vs.  Den- 
ham,  7  Rob,  39.  And  if  a  part  of  the  description  would  mislead,  it  must 
be  read  with  and  be  controlled  by  other  parts  which  explain  it.  Mar- 
cotte  vs.  Coco,  12  Rob.  167.  The  error  in  the  number  of  the  range  in  the 
description  in  defendant's  mortgage  was  cured  by  other  descriptive  parts 
thereof,  which  left  no  doubt  of  the  particular  tract  that  was  intended  to 
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be  mortgaged.  The  mortgage  of  plaintifk  was  judicial.  The  inscription 
of  their  judgment  affected  no  land  of  Chaleson  except  that  sittiated  in 
CSaibome  parish.  The  only  land  he  had  in  that  parish  was  bought  from 
Brown,  and  was  subject  to  the  mortgage  of  defendan^,  which  he  had  ac- 
quired by  mesne  conveyances  from  Brown,  and  which  secured  the  pay- 
ment of  notes  that  represented  the  purchase-price  of  the  land. 

The  other  ground  upon  which  plaintifb  rely  is  weaker  than  that  just 
disposed  of.  It  is  that  Pavy  &  Co.  were  the  commission  merchants  of 
Chaleson,  and  their  purchase  of  his  notes  was  in  reality  a  payment  of 
them.  On  the  contrary,  the  th^'ee  sales  of  the  notes  by  which  the  de- 
fendant eventually  became  their  owner,  were  made  by  notarial  act,  with 
much  formality  and  precision  of  style  and  statement,  and  conclusively 
negative  any  construction,  such  as  that  adopted  by  plaintifiGs.  It  is  not 
a  matter  of  doubt  upon  a  fact,  nor  is  it  an  inference  of  law,  or  a  legal 
presumption  that  we  have  here  to  deal  with.  The  recitals  in  all  three 
acts  declare  in  explicit  and  unmistakable  language  what  they  were  in- 
tended to  bo,  and  what  they  are. 

The  transcript  of  tliis  suit  is  discreditable  to  the  officer  who  prepared 
it,  or  bad  it  prepared.  Rule  I.  of  this  court  prescribes  with  particularity 
how  transcripts  should  be  prepared.  The  directions  to  the  clerks  therein 
given  can  scarcely  fail  to  be  understood,  and  those  rules  are  accessible 
to  all  officers  of  the  courts.  Ignorance  alone  does  not  explain  or  account 
for  the  preparation  of  this  transcript  Its  slovenliness  can  only  be  ac- 
counted for  by  negligence.  The  writing  is  not  a  fair  and  legible  hand, 
the  documents,  with  their  superscriptions  and  ffiings,  are  crowded  to- 
gether in  undistinguishable  confusion,  the  order  of  succession  in  which 
the  documents  are  placed,  or  rather  the  want  of  order  and  arrangement,. 
perplex  us  at  every  step  in  its  examination,  and  there  is  no  note  of  evi- 
dence whatever.  The  Rule  I.  provides  that  transcripts  not  prepared  in 
accordance  with  the  directions  therein  contained  will  be  returned,  and  a 
new  one  ordered  to  be  made  at  the  expense  of  the  clerk  whose  duty  is  to 
make  it.    It  may  be  necessary  to  enforce  this  rule  hereafter. 

The  judgment  of  the  court  was  for  the  defendant,  and 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed  with  costs. 

Mr.  Justice  Egan  recused  himself  in  this  case. 

41 
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61    246|  An  indictment  for  stealing:  need  not  expreaaly  designate  the  offense  ohareed  as 

srand  or  petty  larceny. 

The  parish  courts  have  jurisdiction,  and  hence  have  power  to  reoeive  intormatlonfi. 
in  all  criminal  cases,  when  the  offense  charged  is  not  neoessarily  punishable 
with  death,  or  imprisonment  at  hard  labor,  and  when  the  accused  waives  his 
riffht  of  trial  by  jury. 

A  mere  opinion  as  to  the  flruilt  of  the  aocused,  unassooiated  with  any  bias,  or  pre- 
judice, does  not  disqualify  a  person  to  serve  as  juror. 

The  jud|?e  is  author hsed,  on  his  own  motion,  to  strike  a  juror  from  a  regular  panel, 
if  satisfied  that  the  juror  is  morally  unfit  to  return  a  just  verdict. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons^  J.    Trial  by  jury. 

W,  K  Potts,  District  Attorney,  for  the  State  and  appellee. 

Bobert  J.  Caldwell  and  Eobert  Ray,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  March,  1877,  the  district  attorney  filed  an  information  in 
the  parish  court  of  Ouachita  against  Julien  H.  Lartigue  and  Thomas 
Williams,  who  were  in  prison,  in  default  of  bail  for  their  appearance  at 
the  next  term  of  the  district  court,  charging  that  they,  at  and  in  the 
parish  of  Ouachita,  on  the  sixth  of  February,  1877,  **  with  force  and 
arms,  one  cow,  of  the  value  of  fifty  dollars,  of  the  goods,  chattels,  and 
property  of  Robert  Miller,  then  and  there  being  found,  feloniously  did 
steal,  take,  and  carry  away."  Warrants  of  arrest  were  issued  on  this  in- 
formation, and  the  accused  being  brought  into  court,  both  decided  not 
to  waive  trial  by  jury. 

At  the  ensuing  term  of  the  district  court  the  accused  appeared  and 
filed  separate  motions  to  quash  the  information  on  the  grounds: 

First — ^That  prosecution  by  information  can  not  originate  in  the  parish 
court,  and  must  originate  in  the  district  court,  which  alone  has  power  to 
try  criminal  cases  by  jury. 

Second — That  the  accused  could  not  be  legally  called  on  by  the  parish 
judge,  in  whose  court  the  information  was  filed,  to  say  whether  they 
would  be  tried  by  the  parish  judge  or  by  a  jury,  because  the  parish  judge 
could  not  tender  them  ^  jury. 

Third — ^That  the  law  of  the  State  of  Louisiana  makes  a  distinction  be- 
tween grand  and  petty  larceny;  and  the  information  does  not  state 
whether  the  offense  charged  is  grand  or  petty  larceny. 

Fourth— That  by  the  law  of  the  State  the  punishment  is  greater  for 
grand  than  it  is  for  petty  larceny,  thereby  making  two  distinct  offenses. 

The  two  gn^ounds  last  mentioned  were  taken  by  Lartigue  alone,  who 
also  moved  the  court  to  grant  him  a  separate  trial  on  the  ground  that 
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his  defense  would  be  prejudiced  if  both  the  accused  were  tried  together; 
and  he  also  moved  for  a  change  of  venue  on  the  ground  that  he  could 
not  obtain  an  impartial  trial  in  the  parish  of  Ouachita  by  reason  of  the 
prejudice  existing  in  the  public  mind. 

Our  attention  has  not  been  called,  by  bill  of  exceptions  or  otherwise, 
to  any  error  of  law  in  the  ruling  of  the  district  judge  in  refusing  these 
motions;  and  we  can  not  undertake  to  review  his  decision  in  this  respect. 

The  motions  to  quash  having  been  overruled,  the  accused  pleaded  not 
guilty,  elected  to  be  tried  by  jury,  and  were  convicted;  cmd  they  have 
appealed  from  the  judgment  sentencing  them  to  two  years  imprisonment 
in  the  penitentiary. 

Four  bills  of  exception,  and  the  motions  to  quash,  present  the  only 
questions  which  we  can  consider,  and  we  shall  dispose  of  them  seriaiim: 

First — As  to  the  objections  based  upon  the  distinction  between  grand 
and  petty  larceny,  established  by  section  eight  of  the  act  of  1874,  p.  223, 
creating  the  Superior  Criminal  Court,  but  little  need  be  said.  This  sec- 
tion declares  that  the  crime  of  larceny  shall  be  divided  into  grand  and 
petty  larceny.  If  the  thing  stolen  be  of  the  value  of  one  hundred  dol- 
lars or  more,  the  crime  is  grand  larceny,  and  the  penalty  is  imprisonment 
in  the  parish  prison,  or  at  hard  labor  in  the  penitentiary,  at  the  discretion 
of  the  court,  for  not  more  than  ten  years.  If  the  value  be  less  than  one 
hundred  dollars,  the  crime  is  petty  larceny,  and  the  penalty  is  imprison- 
ment in  the  parish  prison,  or  in  the  penitentiary,  at  the  discretion  of  the 
court,  for  not  more  than  two  years.  The  mode  of  trial  and  all  the  pro- 
ceedings are  the  same,  whether  the  crime  be  grand  larceny  or  petty  lar- 
ceny. The  only  difference  is  in  the  penalty.  The  word  "  larceny  "  is  not 
used  in  indictments  and  informations.  It  designates  the  offense  which 
is  usually  called  stealing,  and  it  is  aptly  charged  in  the  information  in 
this  case  by  the  words  "feloniously  did  steal,  take,  and  carry  away  one 
cow,  of  the  value  of  fifty  dollars,  of  the  good,  chattels,  and  property  of 
Robert  Miller."  It  would  not  be  possible  to  charge  the  crime  of  petty 
larceny,  as  defined  in  the  statutes,  more  clearly;  and  the  sentence  is  for 
the  penalty  appropriate  to  that  crime. 

Second — The  other  grounds  of  the  motion  to  quash  are  based  upon 
the  supposed  want  of  jurisdiction  in  the  parish  court. 

By  the  constitution,  article  six,  the  right  of  trial  by  jury  is  secured  to 
the  accused  in  all  prosecutions.  Article  eighty-five  confers  upon  the  dis- 
trict courts  unlimited  jurisdiction  in  criminal  cases;  and  article  eighty- 
seven  provides  that  the  parish  courts  shall  have  jurisdiction  in  criminal 
matters,  "  in  all  cases  when  the  penalty  is  not  necessarily  imprisonment 
at  hard  labor,  or  death,  and  when  the  accused  shall  waive  trial  by  jury,** 
This  article  goes  on  to  declare  that  the  parish  courts  sliall  also  have  the 
power  of  committing  magistrates,  "  and  such  other  jurisdiction  as  may  be 
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conferred  on  them  by  law,"  and  that  "  there  shall  be  no  trial  by  jury  be- 
fore the  parish  oourtB." 

It  is  obvious,  therefore,  that  the  parish  courts  have  jurisdictioQ  iir 
criminal  matters  in  those  cases  only  in  which  the  two  conditions  concur: 

First— A  charge  not  necessarily  punishable  by  imprisonment  at  hard 
labor  or  death;  and, 

Second — ^The  waiver  by  the  accused  of  trial  by  jury. 

As  the  district  courts  have  unlimited  jurisdiction  in  criminal  cases,  the 
restricted  jurisdiction  thus  conferred  upon  the  parish  courts  is  neces- 
sarily concurrent  with  that  of  the  district  courts. 

The  word  jurisdiction,  as  used  in  this  article,  eighty-seven,  evidentiy 
means  the  power  to  hear  and  determine,  ju6  dicere,  to  say  what  the  law 
is;  or,  as  article  seventy-six  of  the  Code  of  Practice  defines  it:  "Jurisdic- 
tion means  the  power  of  him  who  has  the  right  of  judging."  Substitut- 
ing for  the  word  ''jurisdiction'*  the  words  "the  right  of  judging,"  and 
the  clause  of  article  eighty-seven  in  question  will  read  thus: 

"  In  criminal  matters  the  parish  courts  shall  have  Vie  right  of  judging 
in  all  cases  when  the  penalty  is  not  necessarily  imprisonment  at  hard 
labor,  or  death,  and  when  the  accused  shall  waive  trial  by  jury."  The 
penalty  of  larceny,  whether  grand  or  petty,  is  not  necessarily  imprison- 
ment at  hard  labor,  or  death;  and  the  authority  which  the  Legislature 
has  chosen  to  confer  upon  the  parish  courts  to  receive  informations  in 
the  cases  which  may  fall  within  their  cognizance,  to  have  the  accused  ar- 
rested and  brought  before  them,  and  required  to  decide  whether  they 
will  waive  trial  by  jury,  is  no  enlargement  of  their  jurisdiction,  their  right 
of  judging,  nor  is  it  in  excess  of  legislative  power. 

This  grant  of  jurisdiction  to  the  parish  courts  necessarily  assumes  that 
the  accused,  in  the  class  of  cases  specified,  have  the  right  to  waive  trial 
by  jury;  but  it  does  not  indicate  the  manner  in  which  this  faculty  or  right 
of  waiver  shall  be  exercised,  nor  how  the  decision  of  tiie  accused  shall 
be  manifested.  This  deficiency  is  supplied  by  the  act  of  1868,  No.  120, 
which  in  no  way  enlarges  the  jurisdiction,  the  right  of  judging;  nor  does 
it  violate  either  the  letter  or  the  spirit  of  the  constitution. 

Section  four  of  ttiis  act,  p.  157,  authorizes  the  district  attorneys  to  file 
informations  in  the  parish  courts  against  all  persons  accused  of  crimeB 
which  may  be  cognizable  in  said  courts,  upon  which  it  is  made  the  duty 
of  the  parish  courts  to  issue  warrants  for  the  arrest  of  the  accused,  and 
to  fix  the  amount  of  the  bail-bonds  to  be  given  by  them. 

Section  five  requires  the  accused,  in  all  such  cases,  to  appear,  if  under 
bond,  or  to  be  brought  into  court  by  the  sheriff  or  other  officer,  if  in  ac- 
tual custody,  "  and  such  accused  shall,  without  being  required  to  noake 
any  motion,  plea,  or  answer  to  such  information,  first  decide  whether 
they  will  waive  trial  by  jury."    If  they  decline  to  waive  trial  by  jury,  the 
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proceedings  are  transferred  to  the  district  court,  where  the  accused  must 
appear  and  answer,  just  as  if  the  prosecution  had  been  commenced  in 
that  court. 

By  section  six,  if  the  accused  shall  decide  to  waive  trial  by  jury,  "  the 
parish  court  shall  Uien  take  cognizance  of  and  proceed  to  try  and  deter- 
mine the  case." 

In  cases  originating  in  the  district  courts,  in  which  the  penalty  is  not 
necessarily  imprisonment  at  hard  labor,  or  death,  before  the  accused 
«hall  be  required  to  file  any  motion,  plea,  or  other  defense,  "  he  will  be 
required  to  decide  whether  he  will  waive  trial  by  jury;  and  if  he  shall 
decide  that  he  waives  trial  by  jury,  the  district  court  shall  proceed  to 
try  the  case;"  and  if,  from  any  cause,  the  case  is  not  tried  at  that  term, 
the  proceedings  shall  be  transferred  to  the  parish  court,  which  shall  take 
jurisdiction  of  and  try  and  determine  the  case.    Section  seven,  p.  158. 

This  act  is  a  wise  provision  of  law.  'It  is  necessary  that  some  tribunal 
holding  frequent  sessions  should  have  jurisdiction  of  criminal  cases, 
minor  offenses,  in  which  the  accused,  if  unable  to  give  bail,  may  prefer  a 
•speedy  trial,  rather  than  remain  in  jail  until  the  meeting  of  the  district 
<50urt,  which  holds  but  two  sessions  in  the  year;  or  in  which,  for  any  rea- 
son, the  accused  may  choose  to  waive  his  unquestionable  constitutional 
right  of  trial  by  jury,  and  to  risk  the  finding  and  decision  of  the  judge 
rather  than  that  of  twelve  of  his  peers. 

The  proceedings  in  this  case  were  strictly  in  accordance  with  the  act 
.of  1868.  The  information  was  properly  filed  in  the  parish  court  The 
opportunity  was  aiforded  to  the  accused,  as  the  law  requires,  to  waive 
trial  by  jury  and  be  tried  at  once  by  the  parish  judge,  if  that  had  been 
their  choice  and  decision;  and  the  case  was  transferred  to  the  district 
court,  and  there  tried  and  determined,  because  they  chose  and  decided 
not  to  waive  the  right  of  trial  by  jury. 

Tliird — The  first  bill  of  exceptions  calls  in  question  the  correctness  of 
the  ruling  of  the  district  court  in  requiring  the  accused,  when  arraigned, 
to  say  how  they  would  be  tried,  they  having  already,  in  the  parish  court, 
decided  not  to  waive  trial  by  jury. 

We  are  at  a  loss  to  understand  the  object  of  this  bill  of  exceptions, 
since  no  possible  injury  was  done  to  the  accused,  nor  were  their  rights  in 
any  manner  impaired.  Perhaps,  as  the  prosecution  did  not  originate  in 
the  district  court,  it  was  not  necessary  to  ask  the  accused  how  they 
would  be  tried.  But  they  elected  to  be  tried  by  jury,  they  were  tried  by 
jury,  and  no  attempt  was  made  to  induce  them  to  forego  the  right  so  to 
be  tried.  If  the  prosecution  had  originated  in  the  district  court,  the  ac- 
•cused  would  have  been  required,  in  limine,  to  make  their  election, 
whether  to  be  tried. by  jury  or  by  the  court  There  was  a  time  when 
-there  were  several  mod^  of  trial,  notably,  by  wager  of  battel,  by  the 
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ordeal  of  fire,  by  the  ordeal  of  water,  eta,  and  the  form  which  was  then, 
necessary,  on  the  arraignment  of  the  accused,  in  order  to  give  him  hfa 
right  of  choice,  has  been  preserved,  though  it  is  no  longer  necessary.  It 
may  be  useless,  without  significance,  but  it  can  do  no  harm  to  the  ac- 
cused, to  have  the  question  put  to  him  in  solemn  form:  "How  will  yon  be 
tried  ?"  and  to  require  him,  even  when  he  must  necessarily  be  tried  by 
jury,  to  answer:  "  By  God  and  my  country." 

Fourth — The  second  bill  of  exceptions  is  to  the  ruling  of  the  court  in 
declaring  competent  as  a  juror  one  Hudson,  who,  in  answer  to  the  usual 
question,  whether  he  had  formed  or  expressed  any  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  said:  "  I  think,  from  what  I  have 
heard,  the  parties  are  guilty.**  The  judge  adds  to  this  bill  of  exceptions 
that  **  the  further  examination  of  the  juror  on  his  voir  dire  showed  that 
his  opinion  was  not  fixed,  and  predicated  on  rumor,  and,  in  his  opinion,, 
could  not  influence  his  verdict.*' 

We  think  the  rule  as  stated  in  Hunger's  case,  14  An.  462,  is  correct, 
that  "  an  opinion  predicated  upon  rumor,  when  there  is  no  bias  or  preju- 
dice in  the  mind  of  the  juror,  is  not  a  disqualification,"  and  that  the 
judge  did  not  err  in  deciding  that  Hudson  was  a  competent  juror.  He 
was  challenged,  peremptorily,  and  did  not  serve  in  the  case,  and  it  is  not 
shown  that  the  accused  exhausted  their  challenges,  or  suffered  any  in- 
jury from  that  ruling. 

Fifth — The  third  bill  of  exceptions  is  to  the  ex  parte  action  of  the  court 
in  striking  from  the  regular  panel  one  of  the  jurors,  Hayward  Boach. 
The  judge  states  that  Boach  was  discharged  for  misconduct  as  a  jury- 
man in  a  case  which  had  just  been  tried.  Other  jurors  had  brought  it  to 
the  attention  of  the  court  that  Boach  had,  before  being  sworn  as  a  juror,, 
stated  that  he  had  not  formed  or  expressed  an  opinion  in  the  case  as  to 
the  guilt  or  innocence  of  the  accused,  and,  afterward,  and  to  the  other 
members  of  the  jury,  he  admitted  and  stated  that  he  had  previously 
formed  an  opinion,  and  would  not  agree  to  a  verdict  contrary  to  that 
opinion.  The  judge  had  also  been  further  informed  that  the  same  jury- 
man had  promised  the  accused  in  that  case  not  to  bring  in  a  verdict 
against  him. 

If  the  statements  made  to  the  judge,  and  upon  which  he  discharged 
Boach,  were  true,  and  susceptible  of  proof,  he  should  have  been  proee- 
cuted  at  once,  and  should  now  be  prosecuted  without  delay.  It  was  the 
plain  duty  of  the*  judge  to  strike  his  name  from  the  list  of  jurors,  and, 
we  think,  he  should  have  ordered  Boach  into  the  custody  of  the  sheriff. 
His  presence  was  a  pollution  of  the  temple  of  justice;  and  he  was  better 
fitted  to  render  the  State  service  in  the  penitehti&ry  than  to  sit  in  judg- 
ment as  a  juror  on  the  solemn  and  momentous  question  of  the  guilt  or 
innocence  of  his  fellow-men. 
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^xth — The  fourth  bill  of  exceptions  is  by  Lartigue  alone,  to  the  ruling 
of  the  court: 

1.  In  taking  up  the  case  out  of  order,  and  in  violation  of  the  rules  of 
courts 

2.  In  calling  the  case  without  having  first  had  it  fixed  for  trial,  and 
notioe  given  to  the  accused.  Before  this  objection  being  made  the  district 
attorney  asked  the  judge  to  fix  the  case  then,  which  was  accordingly 
done. 

3.  In  striking  the  name  of  Jloach  from  the  list  of  jurors;  about  which 
nothing  more  need  be  said. 

The  judge  states  that  at  the  beginning  of  the  third  week  of  court, 
when  the  criminal  docket  was  taken  up,  the  court  made  a  special  rule 
requiring  prosecutions  against  parties  then  confined  in  the  parish  prison 
to  be  taken  up  and  first  disposed  of,  the  accused  being  then  in  jail,  and 
the  case  being  reached  on  the  regular  call  of  the  docket 

There  is  no  statement  or  complaint  that  the  accused  were  denied,  or 
that  they  asked  for,  any  continuance  or  delay;  nor  that  any  witness  in 
their  behalf  was  not  in  attendance;  nor  that  their  means  of  defense  was 
abridged  or  impaired;  nor  that  they  suiTered  any  injury  or  prejudice  from 
the  action  of  the  court. 

We  find  no  error  in  the  judgment  appealed  from,  and  it  is  therefore 
affirmed  with  costs. 


No.  72L 
Adeline  Edwards  vs.  Samuel  Whited. 

I  29    647 
The  clerks  of  the  lower  courts  are  authorized  to  record  all  decrees  and  mandates  of      <^^ 

the  Supreme  CJourt.  made  in  oases  oriurinatinfir  in  tbeir  courts,  and  to  issue  all         29   64' 

lesral  processes  necessary  to  the  execution  of  such  decrees  and  mandates.                  ^S    ^^ 
A  judgment  of  this  court,  rendered  for  or  afirainst  a  person  dead,  and  not  repre-       

sented  here,  is  an  absolute  nullity. 
Any  judgment  absolutely  null  may  be  attacked  collaterally,  and  by  any  one  against 

whom  it  is  sought  to  be  enforced. 

APPEAL  from  the  Fourteenth  Judicial  District   Court,  parish   of 
Ouachita.    Parsons,  J. 
Cobp  S  Ounby,  for  plaintiff  and  appellee. 
Bobert  Bay  and  Garrett  &  Garrett,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Marb,  J.  In  October,  1867,  Blanchin  &  Giraud,  merchants  of  New 
Orleans,  brought  suit  against  Samuel  Whited  to  recover  a  large  sum  due 
for  advances  and  plantation  suppliea    They  claimed  a  privilege  on  the 
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crops,  mules,  wagons,  stock,  and  farming  implements  on  the  several 
plantations  cultivated  by  Whited;  and  they  charged  that  Armstroog 
and  M.  T.  Edwards  were  removing  the  property  which  they  claimed 
was  subject  to  their  privilege.  They  caused  the  property  to  be  seques- 
tered, and  prayed  for  judgment  against  Whited,  Armstrong,  and  Ed- 
wards, in  solido,  for  the  whole  debt  due  by  Whited.  The  property  was 
released  and  delivered  to  Blanchin  &  Giraud  on  forthcoming  bond. 

Of  the  three  defendants,  Edwards  alone,  who  was  not  indebted  to 
Blanchin  &  Giraud,  answered;  and  he  claifhed  part  of  the  property  as 
owner,  in  virtue  of  a  purchase  from  Armstrong;  and  asserted  the  lessor's 
privilege  on  part,  for  the  rent  of  a  plantation  leased  by  him  to  Arm- 
strong. The  record  does  not  show  that  either  Armstrong  or  Whited 
made  any  appearance;  nor  that  any  judgment  by  default  was  taken 
against  them. 

The  judge  recused  himself;  and  the  case  was  tried  by  a  lawyer  selected 
by  him  for  that  purpose;  and  judgment  was  rendered  in  favor  of  plain- 
tiffs, against  Edwards,  maintaining  the  sequestration,  except  as  to  seven 
bales  of  cotton,  decreed  to  be  the  property  of  Edwards,  and  ordered  to 
be  delivered  to  him.  This  singular  judgment,  which  does  not  condenm 
any  one  to  pay  any  sum  of  money,  and  in  which  no  one  is  mentioned  as 
defendant  but  Edwards,  was  rendered  on  the  tenth  of  November,  1870; 
and  was  signed  on  the  twenty-sixth  of  September,  1871.  Kanehin  & 
Giraud  took  a  suspensive  appeal;  and  Whited  was  their  surety  on  the 
appeal  bond. 

The  record  of  appeal  is  missing;  but  we  learn  from  the  minutes  that 
a  decree  was  rendered  in  July,  1872,  affirming  so  much  of  the  judgment 
as  declared  Edwards  to  be  the  owner  of  the  seven  bales  of  cotton.  In 
other  respects  the  judgment  was  reversed;  and  the  lessor's  privilege  was 
awarded  to  Edwards  on  a  portion  of  the  property  sequestered,  and  a 
concurrent  privilege  with  Blanchin  &  Giraud  on  the  remainder.  A  re- 
hearing was  granted,  and  the  court  adjourned  without  disposhig  of  the 
case. 

Edwards  died  in  September,  1872,  and  his  widow  qualified  as  adminis- 
tratrix before  January,  1873.  No  suggestion  of  the  death  was  made  in 
the  Supreme  Court,  as  far  as  we  can  discover;  and  at  the  July  term,  1873, 
the  decree  rendered  at  the  July  term,  1872,  was  set  aside,  on  the  rehear- 
ing; and  a  final  decree  was  rendered,  simply  affirming  the  judgment 
appealed  from.  ' 

On  the  sixteenth  of  March,  1876,  a  writ  was  issued  on  this  judgment, 
commanding  the  sheriff  of  Ouachita  parish  to  take  into  his  possession 
the  seven  bales  of  cotton  sequestered,  declared  to  be  the  property  of 
Edwards,  and  to  deliver  the  same  to  Edwards  or  his  heirs  and  legal 
representatives.    Of  course  the  sheriff  could  not  find  the  cotton,  whicli 
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went  into  the  possession  of  Blanchin  &  Giraud  nearly  nine  years  before; 
and  his  retam  shows  that  Blanchin  &  Giraud  did  not  reside  in  the  par- 
ish of  Ouachita;  and  that  neither  Whited  nor  the  legal  representative  of 
Edwards  could  point  out  the  cotton,  nor  any  property  belonging  to 
Blanchin  &  Giraud. 

On  the  twenty-sixth  September,  1876,  this  suit  was  brought  by  the  ad- 
ministratrix of  M.  T.  Edwards  to  recover  of  Whited,  surety  in  the  ap- 
peal bond,  the  seven  bales  of  cotton  or  the  alleged  value,  eight  hundred 
doUars. 

Whited  excepted  on  several  grounds,  one  of  which,  only,  we  shall 
notioe;  and  that  is,  that  the  mandate  of  the  Supreme  Court  was  not  filed 
in  the  district  court,  and  no  order  of  court  was  obtained  upon  which  to 
issue  a  fieri  facias;  and  the  derk  can  not  issue  a  fieri  facias  before  these 
formalities  are  complied  with.  This  is  a  mistake,  and  we  notice  it  to 
prevent  any  misapprehension  ot  the  law  on  this  subject  in  future.  By  the 
act  of  1855,  page  fifty-one,  section  five,  the  clerks  of  the  district  courts  have 
power  "  to  receive,  file,  and  record  all  mandates  and  decrees  rendered  by 
the  Supreme  Court,  and  to  issue  all  legal  process  thereon."  This  sec- 
tion is  re-enacted  in  the  Bevised  Statutes  of  1870,  section  464.  When 
the  mandate  of  the  Supreme  Court  is  sent  to  the  clerk  of  the  district 
court,  it  is  his  duty  to  receive,  file,  and  record  it;  and  to  issue  the  proper 
process,  when  required  to  do  so  by  the  party  entitled,  or  his  attorney. 

The  defendant  answered,  charging  that  plaintiff  had  been  guilty  of 
laches  in  not  pursuing  Blanchin  &  Giraud  promptly;  and  by  a  supple- 
mental answer  he  set  up  the  nullity  of  the  decree  of  the  Supreme  Court 
rendered  in  Ju}y,  1873,  upon  the  grpund  that  Edj^ards  died  in  Septem- 
ber, 1872,  pending  the  appeal;  and  his  heirs  and  representatives  were  not 
made  parties. 

There  was  judgment  in  favor  of  plamtifl^  against  Whited  for  3787  50, 
the  valu«  of  the  seven  bales  of  cotton.  Whited  took  a  suspensive  ap- 
peal; and  the  plaintiff,  in  her  answer,  prays  for  the  affirmance  of  the 
judgment,  with  one  hundred  dollars  damages  for  a  frivolous  appeal. 

It  was  proven  that  Blanchin  &  Giraud  obtained  an  extension  of  time 
from  their  creditors  in  August,  1873;  that  Blanchin  died  in  August,  1874; 
that  the  firm  became  insolvent  in  1875;  and  was  in  bankruptcy  in  1876; 
and  it  was  admitted  that  M.  T.  Edwards  died  in  September,  1872,  and 
that  his  widow  was  appointed  administratrix  prior  to  first  of  January, 
1873. 

Several  bills  of  exception  were  taken  by  defendant;  but  we  shall  notice 
one  only;  and  that  is  to  the  ruling  of  the  court  in  refusing  to  allow  him 
to  prove  that  Edwards  was  dead  when  the  decree  of  the  Supreme  Court 
was  rendered,  affirming  the  judgment  in  Blanchin  &  Giraud  vs.  Whited 
and  others,  at  the  July  term,  1873.    The  objection  was  that  the  nullity 
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of  the  decree  of  the  Supreme  Court  could  not  be  set  up  nor  proved  by 
the  defendant,  as  surety  in  the  appeal  bond,  nor  attacked  in  a  oollateral 
manner. 

If  a  judgment  is  an  absolute  nullity,  it  can  not  be  enforced;  and  the 
nullity  can  be  invoked  by  any  one  against  whom  the  attempt  to  eoforoe 
it  is  made;  and  no  valid  judgment  can  be  rendered  for  or  against  a  dead 
man.  The  rules  of  this  court  provide  for  cases  in  which  the  death  of  a 
party  occurs  pending  the  appeal;  and  it  may  not  be  out  of  place  to  state 
what  these. rules  require: 

If  the  proper  representatives  of  a  deceased  party  come  in  voluntarily 
they  will  be  admitted  parties  at  any  time. 

If  the  appellant  die  pending  the  appeal,  and  his  representatives  be 
known  and  reside  in  the  State,  the  appellee  may,  on  affidavit,  obtain  an 
order  to  summon  them  to  appear  within  twenty-five  days;  and  in  de- 
fault of  their  appearance,  after  due  return  of  service,  the  appellee  may 
have  the  appeal  dismissed,  or  have  the  cause  heard  and  determined. 

If  the  representatives  of  the  deceased  appeUant  be  not  known,  or  do 
not  reside  in  the  State,  on  proper  affidavit,  the  appellee  may  obtain  an 
order,  and  give  them  notice  to  appear,  within  three  months,  by  publica- 
tion in  a  newspaper  printed  at  the  seat  of  government,  or  at  the  place 
where  the  court  sits;  and  upon  proof  of  such  publication,  in  default  of 
appearance,  the  appellee  may  have  the  appeal  dismissed,  or  the  oaose 
heard  and  determined. 

If  the  appellee  die,  pending  the  appeal,  the  appellant  may,  in  like  man- 
ner, have  his  representatives,  if  they  are  known  and  reside  in  the  State, 
summoned  to  appear,  witnin  twenty-five  days;  and  in  default  of  appear- 
ance, after  due  return  of  the  service,  the  appellant  may  proceed  to  have 
the  cause  heard  and  determined. 

If  the  representatives  of  the  deceased  appellee  be  not  known  or  do 
not  reside  in  the  State,  the  appellant  may,  in  like  manner,  give  notice  by 
publication;  and  if  they  do  not  appear  after  the  expiration  of  three 
months,  on  proof  of  publication,  the  appellant  may  have  the  cause  heard 
and  determined.  See  rules  of  court  at  the  end  of  17  An.,  amendments 
111. 

In  such  cases  the  proper  representatives  are  summoned  or  notified  to 
appear;  and  the  cause  proceeds,  as  in  other  cases,  as  if  the  parties  so 
summoned  or  notified  had  actuaUy  appeared. 

We  take  occasion  to  say,  that  counselors  of  this  court  should,  when 
they  liave  knowledge  of  the  death  of  a  client,  party  to  a  cause  pending, 
inform  the  court,  and  have  the  suggestion  of  death  made  of  record,  so 
that  the  court  may  not  do  so  vain  a  thing  as  to  pronounce  a  void  decree. 
If  no  such  suggestion  is  made,  the  court,  ignorant  of  the  death,  will  pro- 
ceed of  course;  and  there  may  be  delays,  and  confusion,  and  much  use- 
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lees  litigation,  whioh  a  prompt  Bu^^^tion  of  death  would  avoid.  We 
do  not  hesitate  to  say,  that  a  decree  of  this  court  for  or  against  a  person 
no  longer  in  existence,  is  an  absolute  nullity;  and  that  the  nullity  may  be 
shown  by  any  person  against  whom  the  attempt  is  made  to  enforce  it 

The  court  below  should  have  allowed  the  proof  of  the  death  of  Ed- 
wards; and  of  the  failure  to  make  his  legal  representative  a  paii;y  in  his 
stead;  and,  if  it  were  necessary,  we  should  remand  the  case  to  enable  the 
defendant  to  make  this  proof. 

But  we  know,  from  the  entries  in  the  minutes,  that  the  appeal  was 
pending,  on  rehearing,  at  the  end  of  the  July  term,  1872;  and  that  the 
final  decree  was  rendered  at  the  July  term,  1873.  It  was  admitted  on  the 
trial  that  Edwards  died  in  September,  1872;  and  no  steps  were  taken  to 
have  his  legal  representative  made  a  party.  In  reality,  the  case  is  still 
]>ending,  on  the  rehearing,  because  the  court  had  no  power  to  proceed 
after  the  death  of  Edwards.  The  decree  of  July,  1878,  is  an  absolute 
nullity;  and  the  judgment  appealed  from  is  suspended,  and  can  not  be 
enforced,  until  the  appeal  is  disposed  of,  contradictorily  with  the  legal 
representative  of  Edwards,  the  deceased  appellee. 

Without  noticing  the  other  points  raised  in  the  pleadings,  and  dis- 
cussed orally  and  by  brief,  it  suffices  to  say  that  the  pleadings  and  proof 
do  not  authorize  the  judgment  appealed  from;  nor  do  they  show  any  pres- 
ent right  of  action  against  the  defendant  as  surety  on  the  appeal  bond. 

It  is  therefore  or4ered,  adjudged,  and  deci;eed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed;  and  that  there  be  judg- 
ment in  favor  of  defendant,  appellant,  against  the  plaintiff,  appellee,  as 
in  case  of  nonsuit,  with  costs  in  both  courts. 


No.  480. 
The  Mayor  and  City  Council  qf  Monroe  vs.  Joseph  Hoffman. 

Where  by  the  charter  of  a  municipal  corporation  it  is  provided  that  a  vacancy  in 
the  office  of  mayor  shall  be  filled  by  election,  the  Governor  can  not  legally  fill 
such  vacancy  by  appointment,  in  virtue  of  a  general  law  authorisins  him  to  fill 
vacancies  in  municipal  offices. 
The  power  of  an  illegal,  but  de  facto  mayor  of  a  city  (who  acts  under  color  of  a 
leffal  appointment),  to  represent  the  city  in  a  lefiral  proceeding:,  can  not  be  called 
in  question  collaterally. 

The  power  to  forbid  the  erection,  and  compel  the  removal  of  buildintrs  formed  of 
combustible  materials,  within  the  densely-built-up  parts  of  a  town,  inheres  in 
municipal  oorporations,  and  henoe  does  not  depend  on  any  lesislative  ftrrant. 

APPEAL   from  the  Fourteenth  Judicial  District  Court,   parish  of 
Ouadiita.    JBav,  J.  '  Trial  by  jury. 
TT.  W.  Farmer,  City  Attorney,  for  plaintiff  and  appellee. 
Cobb  d  Ounby,  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

SowELL,  J.  This  is  a  suit  to  compel  the  defendant  to  remove  a  wood- 
en building  erected  within  what  is  known  as  the  "fire  district"  in  the 
city  of  Monroe.  The  defendant  excepted  to  the  capacity  of  the  mayor 
for  want  of  the  qualifications  to  hold  said  office  and  the  right  of  the 
Governor  to  make  the  aj^pointment  of  the  mayor  or  the  councilmen. 

The  right  to  an  office,  it  is  long  since  settled,  can  not  be  thus  collater- 
ally raised,  and  the  judge  a  quo  did  not  err  in  overruling  the  exeeptioDB. 

The  answer  presents  a  three-fold  defense: 

First — The  mayor  and  trustees  of  the  town  of  Monroe  had  no  power, 
express  or  implied,  to  adopt  ordinance  No.  19,  of  October  6,  1870,  cre- 
ating the  flre  district,  and  said  ordinance  was  null  and  produced  do 
legal  effect. 

Second — The  ordi^nce  No.  56,  adopted  the  third  of  January,  1872,  by 
the  mayor  and  council  of  the  city  of  Monroe,  suspending  the  effect  of 
the  above  ordinance  No.  19,  did  not  give  vitality  or  validity  to  the 
latter. 

Third — If  these  propositions  be  unsound,  the  charter  of  Monroe,  of 
May  4, 1871,  does  not  confer  the  power  to  remove  or  destroy  wooden 
buildings  once  erected  in  the  flre  district,  without  compensation,  and 
the  corporation  could  not  compel  its  citizens  to  enter  into  a  contract  to 
take  down  the  buildings  on  a  certain  day. 

First — The  plaintifEs  conjiiider  that  the  town  of  Monroe  was  never  em- 
powered by  express  words  to  establish  fire  limits  and  to  prevent  the 
erection  of  wooden  buildings  therein;  but  they  contend  that  this  power 
is  fairly  implied  in  the  powers  expressly  granted  by  the  various  acts  of 
the  Legislature  incorporating  the  town,  and  that  such  power  is  necessary 
to  the  objects  and  purposes  of  such  corporations. 

By  a  clause  in  article  433.,  H.  0.  C,  corporations  may  ''enact  statutes 
and  regulations  for  their  own  government,  provided  audi  statatas  and 
regulations  be  not  contrary  to  the  laws  of  the  political  society  of  which 
they  are  members." 

By  the  various  charters  prior  to  that  of  May  4, 1871,  the  mayor  and 
trustees  of  the  town  of  Monroe  were  empowered  to  adopt  all  rules,  or- 
dinances, regulations,  and  by-laws  for  the  general  government,  improve- 
ment, and  police  of  the  town,  and  prescribe  the  manner  of  enforcing 
them,  not  contrary  to  or  inconsistent  with  the  constitution  and  laws  of 
this  State  and  the  United  States.  See  acts  of  1855,  p.  189,  sea  seven;  acts 
1859,  p.  215,  sec.  fifteen;  acts  1866,  p.  130,  sec.  nine. 

It  seems  to  us  clear  that  where  a  municipal  corporation  is  vested  with 
such  powers,  and  the  compactness  of  its  construction  would  increase 
the  hazard  of  confiagration,  the  corporate  authorities  may  fix  what  is 
known  as  a  flre  district  and  forbid  the  erection  of  wooden  buildings 
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therein.  No  town  or  city,  compactly  built,  can  be  said  to  be  well-ordered 
or  well-regulated  which  neglects  precautions  of  this  sort.  It  is  its  duty 
to  the  public  to  take  such  measures  as  may  be  practicable  to  lessen  the 
hazard  and  danger  of  fire.  The  public  good  and  safety  are  superior  to 
the  individual  rights  of  the  inhabitants,  and  under  this  principle  such 
regulations  are  not  the  divestiture  of  the  individual  right  of  ownersliip 
and  use,  but  is  only  conforming  the  use  of  individual  property  to  the 
necessities,  safety,  and  interests  of  the  public.  It  is  a  regulation  of  its 
enjoyment. 

A  similar  construction  of  the  powers  of  such  corporations  has  been 
adopted  in  some  of  our  sister  States.  See  2  Yeates  (Fenn.),  493;  11  Mich. 
425;  7  Cowen  (N.  Y.),  352;  3  Fairfield  (12  Maine),  403, 

We  think  the  town  of  Monroe  had  authority  to  enact  ordinance  No. 
19,  of  October  6, 1870,  and  hence  the  second  proposition  falls. 

We  may  add,  however,  that  the  want  of  authority  is  not,  under  any 
correct  rules  of  interpretation,  so  clear  as  to  make  the  ordinance  an  ab- 
solute nuUity  and  incapable  of  confirmation,  and  the  ordinance  No.  56,  of 
the  third  of  January,  1872,  had  such  effect  if  needed. 

Third— Does  the  charter  of  1871  confer  the  power  to  remove  wooden 
buildings  after  being  erected  within  the  fire  district  ? 

We  think  this  a  corollary  of  the  first  proposition.  The  power  to  pro- 
hibit includes  the  power  to  undo  what  is  done  in  contravention  of  the 
prohibition.  "A  satisfactory  and  lawfid  regidation  may  otherwise  be 
defeated  and  rendered  ineffectual.  The  removal  is  made  to  prevent  the 
hazard  of  the  continuance  of  the  combustible  matter  in  a  dangerous 
position,  and  not  with  the  view  to  punish  the  wrong- doer  or  subject 
him  to  loss.  If  he  thereby  sustains  a  loss,  it  is  the  direct  consequence 
of  his  unlawful  act,  of  which  he  has  no  right  to  complain."  3  Fairfield, 
403. 

The  objection  that  the  mayor  and  city  council  could  not,  as  is  done  in 
ordinance  No.  56,  give  permission  to  build  temporary  wooden  buildings 
and  require  their  removal  at  a  fixed  date  has  no  force. 

If  they  had  the  power  to  prohibit  entirely,-  they  had  the  power  to 
modify  the  prohibition.  The  greater  includes  the  less.  This  is  a  mat- 
ter of  legislation  and  not  of  contract.  The  prohibition  existing,  they 
had  the  power  to  suspend  it  for  a  limited  period  for  the  benefit  of  the 
public.  Those  who  built  after  the  passage  of  said  ordinance  built  with 
a  knowledge  of  the  condition  imposed,  and,  it  being  a  legitimate  condi- 
tion, they  were  bound  by  it 

We  think  the  action  is  maintained. 

Judgment  afQrmed. 
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Ok  Reheabino, 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  exceptions  filed  by  defendant  in  this  case  depend  upon 
the  solution  of  two  questions: 

Hrst— Was  George  B.  Hamlet  mayor  of  the  city  of  Monroe? 

Second — Are  the  plaintiiSs  capable  of  standing  in  judgment  in  this 
suit? 

First — J.  L.  Hunsicker,  who  was  mayor  of  Monroe,  died  in  July,  1873, 
and  the  Governor  appointed  and  commissioned  Hamlet  to  fill  the  va- 
cancy. Defendant  maintains  that  Hamlet  was  not  mayor:  First,  because 
he  was  not  a  qualifi^ed  voter  of  the  city  of  Monroe;  and,  second, because 
the  office  was  elective,  and  the  act  of  incorporation  required  any  vacan- 
cy occurring  by  death  or  resignation  to  be  filled  by  election. 

By  the  acts  incorporating  the  town  of  Monroe — 1855,  1859,  186^— 
the  mayor  and  trustees  were  to  be  elected  by  the  qualified  voters  of  the 
town  or  corporation  "/rowi  among  themselves;"  and  by  the  act  of  1871, 
by  which  Monroe  was  incorporated  under  the  name  of  "  the  Mayor  and 
CSty  Council  of  Monroe,*'  the  mayor  and  councilmen  were  to  be  elected 
by  the  " qualified  voters  of  said  corporation  from  among  themselves" 
section  two,  page  237. 

Hamlet  registered  as  a  voter  in  Tensas  parish  in  September,  1872; 
but  he  testified  that  he  had  not  registered  in  Ouachita  parish.  It  is 
manifest,  therefore,  that  he  had  not  the  requisite  qualification;  and  that 
he  could  not  have  been  legally  elected  mayor  of  the  city  of  Monroe. 

The  several  acts  incorporating  first  the  town  and  then  the  city  of 
Monroe  provided  for  the  filling  of  any  vacancy  in  the  office  of  mayor, 
etc.,  by  election.  By  the  act  of  1859,  section  twenty-five,  page  219,  "in 
case  of  the  death  or  resignation  of  the  mayor,  a  new  election  shall  be 
ordered  by  the  board  of  trustees  within  twenty  days  from  such  demise 
or  resignation." 

By  the  act  of  1866,  section  five,  pages  130  and  131,  in  case  of  a  tie 
vote  at  the  election,  or  of  the  death  or  resignation  of  the  mayor  or 
other  municipal  officer,  the  clerk  of  the  district  court  or  his  deputy 
9hall  order  an  election,  giving  notice  for  ten  entire  days;  and  this  mode 
of  filling  vacancies  is  embodied  and  re-enacted  in  the  act  of  1871,  sec- 
tions four  and  five,  page  238. 

The  act  of  1868,  page  twenty-seven,  a  general  law,  authorizes  the  Gov- 
ernor to  fill  vacancies  in  State,  parish,  and  municipal  offices.  Of  course 
this  general  law  did  not  repeal  the  special  law,  the  act  of  1866,  then  in 
force;  nor  could  it,  in  any  manner,  impair  the  act  of  1871  incorporatiog 
the  city  of  Monroe  and  providing  specially  for  ffiling  aU  vacancies  in 
the  municipal  offices. 
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It  is  manifest  that  Hamlet  was  not  lawfully  mayor  of  Monroe,  because 
he  had  not  the  requisite  qualifications,  and  because  the  Oovemor  had 
no  power  to  appoint  him  mayor.  This  appointment  was  merely  one  of 
the  long  series  of  usurpations  to  which  the  people  of  Louisiana  have 
been  compelled  to  submit;  and  it  was  in .  flagrant  violation  of  the  ex- 
press terms  of  the  several  statutes  inoorporating  first  the  town  and 
then  the  city  of  Monroe. 

The  Legislature  saw  fit,  by  act  of  1874,  page  seventy-five,  to  amend 
section  five  of  the  act  of  1871  so  as  to  authorize  the  Governor  to  fill  the 
vacancies  which  the  act  of  1871  required  to  be  filled  by  election;  but 
this  act  of  1874,  of  course,  had  no  retroactive  effect;  and  it  could  neither 
legalize  nor  excuse  the  unwarranted  assumption  of  power  by  which  the 
inhabitants  of  Monroe  were  deprived  of  their  chartered  right  and  fran- 
chise of  electing  their  mayor;  and  were  compelled  to  accept  for  that 
responsible  office  a  colored  adventurer  from  the  State  of  Ohio,  who,  ac- 
cording to  his  own  testimony,  had  been  in  the  parish  of  Ouachita  but 
five  months  and  was  less  than  twenty-three  years  of  age  at  the  date  of 
his  commission. 

This  question  has  been  pressed  upon  us,  and  we  have  felt  compelled 
to  notice  in  some  way  the  wrong  to  which  the  people  of  Monroe  were 
subjected  by  this  appointment  in  violation  of  the  organic  law  of  the 
city,  the  act  of  incorporation.  But  Hamlet  was  mayor  in  fact;  no  other 
person  claimed  the  office;  and  his  commission  gave  him  a  color  of  title. 
We  think  that  the  authority  of  one  who  assumes  the  powers  and  func- 
tions of  an  office,  under  a  commission  appointing  him  to  that  office,  can 
not  be  questioned,  judicially,  otherwise  than  in  a  direct  proceeding  to 
oust  him. 

Second — ^The  act  of  1871,  page  238,  section  eight,  gave  to  *'the  mayor 
and  city  council  of  Monroe  "  perpetual  succession,  with  authority  to  sue 
and  be  sued  under  the  title  of  "  the  mayor  and  city  council  of  Monroe." 
This  suit  was  brought  in  the  name  of  "  the  mayor  and  city  council  of 
Monroe,"  and  the  mayor  and  councilmen  are  mentioned  by  name,  with- 
out necessity.  This  may  be  rejected  as  surplusage.  It  was  the  suit  of 
the  corporation  by  its  corporate  name;  and  it  continues  to  be  the  smt  of 
the  corporation,  without  regard  to  any  changes  that  may  have  since  oc- 
curred in  the  personnel  of  the  municipal  officers. 

Third — The  answer  of  the  defendant  requires  us  to  decide  whether  the 
corpol^tion  had  the  power  to  establish  a  fire  district  and  to  prohibit  the 
erection  of  wooden  buildings  within  that  district. 

On  the  sixth  of  October,  1870,  the  ordinance  No.  19  was  adopted,  by 
which  it  w^  declared  that  none  but  fire-proof  buildings  should  be 
erected  within  certain  defined  limits.  At  that  time  no  express  authority 
had  been  granted  to  the  corporation  to  enact  any  such  ordinance,  and 
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it  was  not  expressly  granted  until  1871.  There  has  been  great  diveiBity 
of  opinion  as  to  the  power  of  municipal  corporations  to  restrict  the 
right  of  property,  by  forbidding  the  owner  to  put  up  such  buildings  as 
he  may  choose,  that  is,  of  such  materials  as  his  taste  or  convenienoe 
may  induce  him  to  prefer;  but  we  have  no  hesitation  in  saying  that 
such  regulations,  applicable  to  cities  and  towns  compactly  built,  fall 
within  the  police  power  of  municipal  coi-porations;  and  the  maxim  m 
uiere  tuo  ui  alienum  non  Icedas  forbids  the  owner  so  to  use  his  property 
as  to  imperil  that  of  his  neighbors,  or  to  endanger  their  lives  or  their 
health.  We  think  a  municipal  corporation  might,  without  a  special 
legislative  grant  of  power  to  that  effect,  prohibit  the  erection  of  works 
and  factories,  and  the  pursuit  of  industries  within  the  corporate  limits, 
which  woidd  be  injurious  to  the  public  health  and  destructive  of  the 
comfort  of  the  inhabitants,  by  subjecting  them,  in  the  crowded  streets, 
to  nauseous  smells  and  sickening  odors;  and  the  right  to  prohibit  the 
erection  of  structures  of  wood  and  other  combustible  materials  in  the 
compactly-built  parts  of  a  city  or  town,  by  which  the  property  of  the 
other  inhabitants  would  be  subjected  to  constant  risk  of  fire,  falls  within 
the  same  general  police  powers,  and  exists  and  must  exist,  ex  necessitaiey 
without  special  legislative  authority. 

By  the  act  of  1871  the  Legislature  specially  granted  certain  enumer- 
ated powers  to  the  mayor  and  city  council  of  Monroe,  among  others  the 
power  "  to  determine  in  what  part  of  the  city  wooden  buildings  should 
not  be  allowed  to  be  erected."    P.  240,  sec.  nine. 

On  the  thirty-first  of  December,  1871,  a  fire  occurred  by  which  the 
greater  part  of  the  business  houses,  the  most  valuable  buildings  in 
Monroe,  were  destroyed.  On  the  third  of  January,  1872,  the  mayor  and 
council  met,  and  in  accordance  with  the  wishes  of  the  inhabitants,  as 
expressed  at  a  mass-meeting  of  the  day  before,  passed  an  ordinance. 
No.  56,  by  which  the  ordinance  No.  19,  of  the  sixth  of  October,  1870, 
was  suspended  as  to  its  operation  and  effect  until  the  first  of  Novem- 
ber, 1873;  and  all  persons  desiring  to  erect  temporary  wooden  buildings 
within  the  burnt  district  were  permitted  to  do  so;  the  buildings  not  to 
exceed  the  cost  and  value  of  one  thousand  dollars,  the  owners  to  give 
bond  in  the  penal  sum  of  five  hundred  dollars  in  favor  of  the  mayor 
and  city  council  to  remove  such  buildings  on  or  before  the  first  of  No- 
vember, 1873. 

We  attach  no  importance  to  mass-meetings  as  a  sanction  or  source  of 
legislative  power,  whether  State  or  municipal;  but  the  action  of  the 
citizens  and  the  proceedings  of  the  municipal  government  may  serve  to 
show  the  popidar  opinion  that  the  ordinance  No.  19  was  a  proper  and 
legitimate  restriction  of  the  right  of  property,  which  they  did  not  desire 
to  abrogate,  but  simply  wished  to  have  suspended  in  view  of  the  neces- 
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sity  of  supplying  by  temporary  structures  the  buildings  destroyed  by 
fire;  and  the  ordinance  No.  56  was,  in  effect,  are-enactment  of  ordinance 
No.  19,  with  a  postponement  of  its  operation  until  a  fixed  date  at  which 
it  should  be  enforced. 

On  the  twentieth  of  October,  1873,  the  mayor  and  city  council  passed 
an  ordinance  authorizing  the  removal  by  the  police  force  of  the  tempo- 
rary wooden  structures  thus  erected  in  the  burnt  district,  and  also  re- 
quiring the  city  attorney  to  bring  suits  to  compel  the  removal.  This 
ordinance  also  authorized  the  city  attorney  to  grant  a  stay  of  execution 
until  August,  1874,  in  favor  of  such  persons  as  might  confess  judgment 
in  these  suits. 

We  think  this  was  in  every  respect  proper;  and  we  do  not  appreciate 
the  argument  of  defendant's  counsel  that  this  was  a  partial  law  and  not 
uniform  in  its  operation.  All  who  might  choose  to  confess  judgment  would 
have  a  stay  of  execution  until  August,  1874;  and  those  who  might  choose 
to  litigate,  and  to  compel  the  corporation  to  establish  its  right  and  enforce 
its  authority  by  suit,  could  not  complain  of  the  terms  granted  to  those 
who  confessed  at  once  that  right  and  authority. 

Defendant  was  bound  by  the  ordinance  to  remove  his  structure  on  or 
before  the  first  of  November,  1873.  This  suit  was  brought  on  the  twen- 
ty-fourth of  f 'ebiiiary,  1874,  and  by  the  suspensive  appeal  taken  by  the 
defendant  he  has  prevented  the  execution  of  the  judgment  against  him 
for  nearly  three  years  beyond  the  term  granted  to  those  who  confessed 
judgment. 

Defendant  having  refused  to  remove  his  wooden  building,  erected  un- 
der ordinance  No.  56,  of  the  third  of  January,  1872,  nothing  was  left  to 
the  corporation  but  to  enforce  the  removal  by  suit,  which  was  brought 
more  than  three  months  after  the  expiration  of  the  delay  granted  by 

« 

the  ordinance. 

The  judgment  of  the  court  below  was  in  favor  of  plaintiff  and  in  ac- 
cordance with  the  prayer  of  the  petition;  and  it  was  affirmed  by  our 
predecessors.  We  concur  in  their  conclusions,  and  shall  not  disturb  their 
decree. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 

42 
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State  ex  rkl.  H.  W.  Kneeland  vs.  the  Orry  of  Shbevepobt. 

A  mandamus  will  not  lle^to  compel  tho  mayor  of  a  city  to  perform  a  duty  which  be- 

lonf^s  solely  to  its  common  council. 
The  service  of  the  writ  of  mandamus  must  be  on  the  special  officer,  or  offioera  of 

the  municipal  corporation,  who  are  lefirally  required  to  do  tho  thine:  demanded. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J. 

Land  &  Taylor,  for  relator  and  appellee. 

T.  Alexander,  City  Attorney,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  twenty-first  of  August,  1872,  plaintiff  sold,  to  the 
city  of  Shreveport,  three  lots  of  ground,  with  the  improvements  thereon. 
That  purchase  was  made  under  an  ordinance  adopted  by  the  council  and 
approved  by  the  inhabitants  of  that  city,  at  an  election  held  to  ascertain 
their  will  in  regard  to  the  intended*  acquisition.  The  price  of  that  sale 
constitutes  a  debt,  which,  now,  can  not  be  successfully  contested  by  the 
council.    That  is  admitted. 

As  a  corporation,  that  city  is  nearly  insolvent.  The  assessed  value  of 
the  property  of  its  inhabitants  is  of  a  little  more  than  two  miilioDS  of 
dollars,  its  liabilities  exceed  two  hundred  thousand  dollars.  Including 
the  interest  on  its  outstanding  bonds,  the  detailed  estimate  of  its  expend- 
itures for  1877  is  within  a  fraction  of  forty -seven  thousand  dollars.  Ex- 
clusive of  interest  and  costs,  the  judgments  already  rendered  against  it 
amount  to  more  than  fifty  thousand  dollars. 

To  its  creditors  and  its  inhabitants,  the  financial  condition  of  Shreve- 
port ought  to  be  a  just  cause  of  anxiety  and  alarm,  and  they  should  have 
realized  that  there  are  circumstances  and  situations,  in  prCBence  of  which 
the  law  itself  and  the  decrees  of  courts  are  powerless,  and  which  they 
can  not  change.  The  debtors  should  not  attempt  to  conceal  to  them- 
selves the  sacrifices,  the  losses,  the  troubles  which  a  judgment  may  en- 
taU  upon  them;  the  creditors  should  not  forget  that  many  a  writ  has 
been  returned  unsatisfied,  and  lay  in  many  a  file,  silent  witness  of  a  bar- 
ren effort  to  recover  a  claim. 

In  this  case,  what  \b  the  parties'  attitude  ?  What  is  demanded  and 
what  denied  ?  The  creditor  stands  before  us,  with  a  judgment  in  his 
hand,  and  prays  that  a  mandamus  issue  commanding  the  payment  of 
that  judgment.  The  debtor  answers,  I  acknowledge  your  claim,  but  my 
treasury  is  empty,  and,  under  the  law,  I  can  only  impose  and  collect  an 
amount  of  taxes  indispensable  to  my  existence  as  a  corporation. 

Under  the  judgment,  the  rights  of  plamtiff  are  fixed,  irrevocable,  un- 
disputed.   How  shall  his  judgment  be  executed  ?    How  shall  his  lights 
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be  enforced  ?  So  far  as  conceniB  the  validity  of  tlie  daim,  it  is  evident 
we  can  not  loolf  behind  the  judgment;  but,  as  it  does  not  provide  for  its 
own  execution,  it  is  as  evident,  to  supply  that  omission,  we  must  refer  to 
the  parties'  contract,  to  the  ordinance  which  authorized  that  contract. 

The  ordinance  which  relates  to  the  mode  of  payment  of  plaintiff's 
claim,  is  as  follows: 

"  Be  it  further  ordained  that,  in  order  to  carry  out  the  provisions  of 
this  ordinance,  city  bonds — such  as  are  authorized  by  the  city  cMrter,  be 
issued  and  negotiated  for  the  purchase  of  said  property. 

"Be  it  further  ordained  that  a  tax  for  such  amount  as  may  be  neces- 
sary, be  levied  annually,  on  all  property  of  every  kind  in  Shreveport,  in 
order  to  pay  the  interest  on  said  bonds,  and  to  provide  a  sinking  fund 
for  their  redemption." 

By  the  charter,  the  common  council  was  empowered  to  issue  "  bonds 
of  the  city,  running  forty  years,  with  interest  coupons  attached,  and 
bearing  interest  at  the  rate  of,  and  not  exceeeding  ten  per  cent,  etc." 
These  are  the  bonds  alluded  to  in  the  ordinance  which  authorized  the 
purchase  by  the  city  of  the  lots  of  ground  belonging  to  plaintifll  That 
ordinance  and  the  section  of  the  charter  which  empowered  the  council 
to  issue  the  forty-years  bonds,  are  inseparable  from,  and  constitute  an 
important  part  of  the  contract  of  the  twenty-first  of  August,  1872. 

Under  that  contract,  how  did  the  taxpayers  of  Shreveport  bind  them- 
selves to  pay  to  plaintiff  the  price  of  his  property  ?  By  the  n^otiation 
and  with  the  proceeds  of  the  forty-years  bonds.  The  price  of  the  sale 
was  six  thousand  dollars,  one-half  of  which  was  paid  by  draft,  on  the 
day  the  act  of  sale  was  passed;  the  balance  is  represented  by  two  notes 
of  each  fifteen  hundred  dollars,  due  one  in  sixty,  the  other  in  ninety 
days  from  their  date,  with  interest.  These  terms  do  not  appear  to  be 
those  of  the  ordinance  of  the  twenty-sixth  of  June,  and,  nevertheless, 
that  ordinance  is  specially  referred  to  in  the  act  of  sale,  as  the  instru- 
ment from  which  the  mayor  derived  the  authority  to  represent  the  city 
in  said  act. 

We  entertain  no  doubt  that  plaintiff  was  aware  of  the  nature  and  ex- 
tent of  the  authority  delegated  under  and  by  the  ordinance,  and  he  could 
not,  legally,  even  with  the  consent  of  the  mayor  and  council,  have 
changed  the  mode  of  payment  previously  fixed  between  him  and  the  tax- 
payers of  Shreveport  The  relator  was  to  be  paid  with  the  proceeds  of 
bonds,  and  as  soon  as  those  proceeds  would  bo  realized. 

As  then  contemplated,  have  the  bonds  been  issued  ?  If  they  have, 
were  they  negotiated  ?  If  negotiated,  what  proceeds  were  realized  and 
how  were  they  applied  ?  The  time  within  which  the  price  of  the  prop- 
erty was  to  be  paid  has  certainly  arrived,  and  it  was  for  the  city  to  show 
what  became  of  the  means  provided  for  the  payment  of  the  stipulated 
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price.    An  appropriation  was  made  to  settle  for  the  interest  on  bonds^ 
but  on  what  bonds  ?    We  are  left  to  infer.     . 

Defendant  pleads  that  the  relator's  action  is  premature,  that  plea 
can  not  prevail.  To  sustain  it,  we  would  have  to  disregard  the  parties' 
intention,  their  contract,  and  the  facts  disclosed  on  the  trial.  At  the  date 
of  the  sale,  neither  the  vendor  nor  the  vendee's  agent  thought,  and  much 
less  did  they  agree,  that  the  payment  of  the  price  fixed  between  them, 
could  have  been  postponed  until  1877.  In  their  estimation,  the  term  of 
the  promised  payment  was  the  space  of  time  required  to  prepare  and 
negotiate  the  bonds. 

That  term  was  fixed  at  ninety  days  from  the  date  of  the  sale.  That 
delay  has  long  since  expired.  The  draft  representing  the  cash  payment 
of  three  thousand  dollars,  acknowledged  by  plaintiff  in  the  act  of  trans- 
fer, was  protested  and  returned  to  him,  and,  of  the  price  stipulated,  he 
has  received  but  the  proceeds  of  the  seizure  and  sale  of  his  property. 
The  balance  he  has  demanded  in  vain.  The  sherifTs  return  on  the  last 
execution  issued  on  Kneeland's  judgment  clearly  indicates  that  another 
demand,  another  execution  would  be  as  barren,  as  useless  as  the  first. 
Is  he  entitled  to  the  writ  of  mandamus  ? 

His  counsel  contends  that,  now,  there  is  no  limitation  to  the  city's 
power  of  taxation  to  pay  its  debts;  that  the  law  of  1874  contained  an  ex- 
press amendment  of  section  eleven  of  the  act  of  1871,  which  fixed  at  one 
and  three  quarters  per  cent  the  rate  of  taxation  in  the  city  of  Shreve- 
port  That  the  law  of  1874  was  repealed  by  an  act  of  1876,  and  that,  un- 
der the  present  legislation,  the  council  can  levy  a  tax  equal  to  the  in- 
debtedness of  the  city. 

The  act  of  1874  did  not  repeal  the  act  of  1871.  The  sixteenth  section 
of  the  first  of  said  acts  reads  as  follows:  "  And  it  is  furthermore  enacted 
that  wherein  any  provision  of  section  eight  of  act  No.  98  of  1871,  to  the 
contrary  notwithstanding,  which  is  hereby  repealed,  so  far  as  it  may  con- 
flict with  the  provisions  of  this  act."  The  seventeenth  section  provides 
"  that  all  laws  or  parts  of  laws  in  conflict  with  this  act  be  and  the  same 
are  hereby  repealed,  so  far  as  they  are  in  conflict." 

Section  eight  of  the  act  of  1871  fbces  the  date  when  the  administrators 
of  the  city  departments  shall  make  their  repoit,  what  salary  they  shall 
receive,  when  their  oifices  shall  be  opened  for  the  transaction  of  business. 
Section  thirteen  of  the  act  of  1874,  far  from  repealing,  re-affirms  section 
eleven  of  the  act  of  1871,  which  limits  the  rate  of  taxation  to  one  and 
three  quarters  per  cent;  it  reads  thus:  "  That  the  city  council,  after  the 
adoption  of  the  estimate  in  accordance  with  section  eleven  of  the  ad  of 
1871,  shall  proceed  to  levy  the  annual  tax,  etc." 

The  fourteenth  section  of  the  act  of  1874  dedaree  not  applicable  to  the 
city  of  Shreveport  the  general  law  of  the  State  limiting  the  power  of 
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taxation  by  towns,  parishes  and  corporations.  The  main  object  of  that 
law  was  to  authorize  and  empower  the  council  to  levy  an  additional  tax, 
for  the  purpose  of  defraying  the  police  expenses  of  1874;  but  it  did  not 
remove  the  limitation  to  the  rate  of  taxation. 

Flaintifr  sold  his  property  to  the  city  o*  Shreveport,  with  the  full 
knowledge  that,  under  its  charter,  the  rate  of  taxation  which  it  could  not 
€xceed,  was  one  dollar  and  seventy-five  cents  on  every  hundred  dollars 
of  the  valuation  of  the  property  of  its  inhabitants.  He  knew  that  bonds 
were  to  be  issued  and  negotiated  to  pay  him,  and  should  have  foreseen 
that,  if  the  bonds  were  not  discounted,  or  their  proceeds  misapplied,  his 
only  recourse  would  be  against  that  fraction  of  the  tax  levied  at  the 
.aforesaid  rate  to  pay  the  debts  of  the  city. 

He  conceives  that  we  may  amend  the  judgment  of  the  lower  court  and 
order  the  levy  of  a  special  tax  to  satisfy  the  whole  of  his  claim.  As 
4igainst  an  ordinary  debtor,  and  under  a  proper  contract,  his  demand 
would  not  be  extravagant  or  unjust;  but,  as  against  a  corporation  and 
under  the  express  and  tacit  stipulations  of  his  contract,  that  demand  can 
not  be  allowed.  The  charter  limitation  is  neither  directly  nor  impliedly 
repealed  by  the  special  authority  to  buy  for,  and  bind  the  municipality 
for  the  purchase  price,  unless  the  intention  to  ignore  and  exceed  the  lim- 
itation be  clearly  expressed  in  an  ordinance,  and  that  ordinance  submitted 
to  and  ratified  by  the  taxpayers. 

In  this  cas^,  the  vendor  was  to  be  paid  from  the  proceeds  of  bonds; 
but,  as  to  the  taxpayers,  their  obligation  was  that  the  bonds,  from  the 
negotiation  of  which  the  price  of  the  sale  was  to  come,  would  be  re- 
deemed and  satisfied  by  them  in  but  one  way:  by  taxation,  and  umier 
the  limitation,  then  or  to  be  hereafter  fixed  in  and  by  the  charter.  That 
price,  as  to  the  vendor,  was  to  be  made  in  not  more  than  ninety  days; 
the  term  of  the  taxpayers*  obligation  was  and  remains  the  term  stipu- 
iated  for  the  redemption  of  their  bonds. 

Conceding,  says  defendant's  counsel,  that  the  city  has  not  already  ex- 
hausted its  powers  of  taxation,  then  the  issue  Is  here  directly  presented 
.and  broadly  made,  that,  there  is  no  law  of  this  State  under  which  an  or- 
<linary  judgment  creditor  of  a  municipal  corporation  can  compel,  by 
mandamus,  or  otherwise,  the  municipal  authorities  to  levy  and  collect  a 
special  tax  to  pay  his  judgment. 

Were  it  so,  when  positive  law  is  silent,  an  appeal  must  be  made  to 
natural  law  and  reason ;  but  it  is  not  so.  "  When  the  creditor's  claim  is 
reduced  to  judgment,  the  duty  to  provide  for  its  payment  becomes  per- 
fect, and  if  it  can  be  paid  in  no  other  way,  it  must  be  done  by  the  levy 
and  collection  of  a  tax  for  that  purpose,  and  this  duty  will  be  enforced  by 
mandamus."    Dillon  on  Corp.,  p.  780,  and  note  to  p.  776;  C.  P.  830. 

"  The  power  of  municipal  corporations  to  make  contracts  and  to  create 
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liabilities  has  been  already  considered,  and  this  authority  imposes  the^ 
duty  of  providing  for  the  payment  of  those  liabilities  in  the  special  mode 
prescribed  by  law;  and  if  no  such  mode  is  prescribed,  then  by  the  levy 
and  collection  erf  ttixes  under  the  provisions  of  the  charter  or  other  leg- 
islative act.  Whether  the  duty  to  provide  for  the  payment  of  the  liabili- 
ties of  the  corporation  be  specially  enjoined,  or  whether  it  results  from 
the  general  powers  and  nature  of  the  corporation,  it  may,  in  all  proper 
cases,  be  enforced  by  mandamus."    Dillon  on  Corp.,  No.  685  and  note. 

Is  this  a  proper  case  ?  It  is,  but  not  to  the  extent  claimed  by  plaintifL 
In  the  detailed  estimate  of  the  city's  liabilities,  his  judgment  is  not  in- 
cluded. In  the  detailed  estimate  of  appropriations,  the  existence  of  his 
judgment  is  again  and  willfidly  omitted.  This  is  wrong.  SQs  rights  are 
fixed  by  a  decree,  and  he  should  have  been  classed  as  one  of  the  ac- 
knowledged creditors  of  the  city.  As  such,  he  is  entitled  to  and  should 
be  allowed  a  proportionate  share  in  any  and  every  surplus  of  funds 
which  may  remain  in  the  treasury,  after  payment  of  the  expenditiures  in- 
dispensable to  the  government  of  the  dty. 

Plaintiff's  remedy  is  by  mandamus,  but  to  whom  should  the  writ  be 
directed  ?  Is  it  to  the  mayor  ?  He  has  no  power  to  levy  or  order  the 
levy  of  any  taxes;  that  power,  by  the  charter,  is  vested  in  exclusively,, 
the  city  council.  The  mayor  alone  is  before  us;  not  a  member  of  the 
council  has  been  cited.  To  grant  the  writ  against  the  mayor,  to  com- 
mand him  to  fulfill  a  duty  not  attached  to  his  office,  and  expressly  at- 
tached to  the  counciPs  office,  would  be  to  command  a  violation  of  the 
law.  Acta  of  1871,  p.  222,  sections  ten  and  eleven;  R  C.  G.  438;  C.  P.  119, 
112. 

In  suits  against  the  corporation  of  cities,  the  services  of  the  citation 
must  be  made  on  the  mayor,  or  any  officer  exercising  similar  functions; 
but  the  mandamus  can  be  addressed  to  only  those  who  have  failed  or 
refused  to  perform  a  duty,  and  who  alone  can  comply  with  the  order  of 
the  court.    C.  P.  834. 

"  If  a  joint  act  is  to  be  performed  by  two  or  more,  the  writ  must  be 
directed  to  aU."  "  In  some  cases,  there  is  an  option  to  direct  the  writ 
either  to  that  part  of  the  corporation  which  has  the  power  to  execute  it, 
and  on  which  alone  that  particular  duty  rests,  or  to  the  whole  corpora- 
tion by  its  corporate  name  or  title. 

"  The  writ,  as  we  have  seen,  must  be  directed  to  those  who  are  to  exe- 
cute it,  or  do  the  thing  required,  and  it  must  be  delivered  to,  or  served 
upon  those  who  are  to  make  the  return.  Whether  the  writ  be  directed 
to  the  corporation  or  the  ooundl,  the  service  ought  to  be  made  upon  the 
officers  who,  under  the  law,  have  the  power  to  do  the  act  commanded,, 
and  against  whom  an  attachment  may  issue  to  enforce  obedience.*'  Dil- 
lon on  Corp.,  No.  699,  703,  704. 
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Whatever  may  be  the  rights  of  the  plaintilT,  the  parties  against  whom 
alone  they  may  be  exercised  and  enforced  are  not  before  us. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ot 
the  lower  court  be  and  it  is  hereby  annulled,  avoided  and  reversed.  It 
IS  further  ordered,  adjudged  and  decreed  that  plaintiff's  action  be  and  it 
is  hereby  dismissed  as  in  case  of  nonsuit,  and  at  his  costs  in  both  courts. 

Behearing  refused. 


No.  751. 

W.  W.  Bennett  vs.  J.  W.  Fulleb.  ,iHL  ^•^l 

After  the  dissolution  of  the  commanity,  the  husband,  as  its  former  head,  has  no  >"'  ^_ 
power  to  sell,  and  can  convey  title  to  no  greater  part  of  the  community  prop-  29  663 
erty  than  his  undivided  half-interest  in  it  2^2        113 

An  acrreement  to  s^U  property  for  a  certain  price,  on  a  certain  future  day.  and  con- 
vey a  clear  title  to  it,  is  not  a  sale,  but  a  promise  to  sell ;  and  if  the  one  who  so 
promises  fails  to  fulfill  his  afrreement,  he  releases  the  other  party  to  the  a^rreo- 
ment,  and  becomes  liable  for  whatever  damages  his  breach  of  compact  has- 
caused  the  latter. 

The  tender  by  one  party  to  a  commutative  contract  to  perform  his  part  of  it.  made 
lonR  after  the  time  fixed  for  its  performance,  is  too  late  to  put  the  other  party 
in  default. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J. 

Nutt  &  Leonard,  for  plaintiff  and  appellee. 

Bicks  &  HickSy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  November,  1872,  plaintiff  and  defendant  entered  into 
the  following  agreement: 

•'  The  undersigned,  J.  W.  Fuller,  of  Caddo  parish,  and  W.  W.  Bennett, 
of  Claiborne  parish,  Louisiana,  have  this  day  agreed  as  follows:  Said 
Fuller  agrees  to  sell  to  said  Bennett  and  convey  by  formal  title,  free  from 
all  incumbrances,  the  dwelling,  out-buildings,  and  improvements,  and 
the  grounds  whereon  they  are  situated,  known  as  the  Graham  Place,  01^ 
Fairfield  Avenue  Bailroad,  in  the  city  of  Shreveport,  fronting  upon  the 
avenue  and  railroad  one  hundred  feet  and  rimning  back  to  the  east  end 
of  said  property,  of  same  width  perpendicularly  to  the  back  line,  for 
which  said  Bennett  agrees  to  pay  on  the  first  of  January,  1873,  four 
thousand  dollars,  on  execution  of  the  title, 

"(Signed)  J.  W.  FULLEB, 

W.  W.  BENNETT." 

To  what,  by  this  agreement,  was  defendant  bound  ?  To  convey  to 
plaintiff,  free  from  all  incumbrarices,  a  lot  of  ground  and  the  improve- 
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ments  thereon.  When  was  said  property  to  be  so  conveyed  ?  On  the 
first  of  January,  1873. 

These  were  the  obligations  of  defendant's  contract.  What  were  those 
of  plaintiff? 

To  accept  and  complete  the  promised  sale,  and  to  pay  to  defendant, 
on  the  first  of  January,  1873,  four  thousand  dollars,  the  price  stipulated 
between  them. 

Thus,  as  to  both  parties,  the  term  fixed  for  the  performance  of  their 
contract  was  the  first  of  January,  1873. 

On  that  day  J.  W.  Fuller  was  to  execute  and  tender  to  W.  W.  Bennett 
a  title /r(?e/rom  all  incumbrances.    Did  he  comply  with  his  obligation? 

On  the  same  day  W.  W.  Bennett  was  to  pay  to  J.  W.  Fuller  four  thou- 
sand dollars.    Did  he  pay,  and,  if  he  did  not,  why  ? 

On  the  first  of  January,  1873,  no  title  was  executed  by  defendant,  no 
title  was  tendered  by  him  to  plaintiff.  He  only  offered  to  give  what  he 
considered  as  a  good  one,  and  to  warrant  its  validity  by  personal  secu- 
rity. 

This  did  not  amount  to  a  compliance  with  his  obligation.  Could  he, 
then,  have  complied  with  it,  and  can  he  now  do  so  ? 

On  the  first  of  January,  1873,  there  was,  and  there  is  now,  on  the 
property  hereinbefore  described,  in  lavor  of  one  Lester,  a  conventional 
mortgage  amounting,  in  prindpaJ,  to  $5637  20;  and  then,  as  now,  the 
minor,  Mary  S.  Buckner,  was  and  continues  to  be,  by  inheritance  from 
her  mother,  the  owner  of  one  undivided  half  of  said  property. 

That  mortgage  and  that  adverse  title,  were  the  causes,  the  obstacles, 
which  prevented  defendant  from  complying  with  his  obligation.  He 
coidd  not  and  did  not,  on  the  first  of  January,  1873,  do  what  he  had 
bound  himself  to  do  on  that  day.  His  failure  to  comply  with  his  writ- 
ten promise,  constitutes,  in  law  and  in  fact,  a  violation  of  his  cou- 
tract. 

With  the  consent  of  defendant,  indispensable  repairs  were  made  to 
the  buildings  on  the  lot,  under  the  instructions  and  at  the  costs  of  plain- 
tiff, and  this  suit  is  brought  by  the  latter  to  compel  the  former  to  reim- 
burse the  amount  of  those  costs,  with  legal  interest. 

The  district  court  allowed  plaintifl^s  demand,  and  defendant  has  ap- 
pealed. 

If  we  had  under  consideration,  instead  of  a  promise  to  sell  and  to  buy, 
a  sale  transmitting  a  title,  or  even  translative  of  a  title,  the  alignment  of 
defendant's  counsel  would  be  unanswerable;  but  a  conditional  promise 
to  sell  transfers  neither  the  property  nor  its  possession,  but  only  gives, 
when  the  condition  is  fulfilled,  a  right  of  action  for  its  performance  or 
for  damages.    10  An.  160;  13  An.  361. 

It  has  been  held  that  one  who  acquired  from  a  vendor  without  title, 
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has  just  reason  to  fear  that  he  shall  be  disquieted,  and  may' suspend  the 
payment  of  the  price,  unless,  before  the  sale,  he  was  informed  of  the 
danger  of  eviction.  It  would  have  been  a  grave  iniquity  to  hold  other- 
wise, as,  here  and  elsewhere,  the  sale  of  property  belonging  to  another 
is  a  nullity. 

We  have  been  referred  to  the  decision  of  this  court  in  the  case  of 
Julia  Williams  and  husband  against  J.  W.  Fuller,  reported  in  the  27  An. 
p.  684,. in  which  it  was  maintained  that  the  surviving  husband,  as  head 
of  the  community,  may  sell  its  property,  after  the  death  of  the  wife. 
This  is  not  correct;  at  the  dissolution  of  the  marriage  the  effectB  com- 
posing the  community  of  gains,  are  divided  into  two  equal  portions,  .be- 
tween the  husband  and  the  wife,  or  between  their  heirs.    R  C.  C.  2406. 

In  the  case  of  Broussard  vs.  Bernard  et  al.  this  court  said:  "  That  a 
community  of  acquests  and  gains,  as  such,  continues  after  the  death  of 
0D6  of  the  partners,  with  all  the  legal  effects  resulting  from  such  a  rela- 
tion, with  authority  in  the  husband,  if  he  should  survive,  to  be  still 
regarded  as  the  head  of  the  community,  with  power  to  bind  the  common 
property  by  his  contracts,  and  to  alienate  it  without]  restraint,  is  a  prop- 
osition 80  repugnant  to  all  our  notions  of  a  community,  and  so  subver- 
sive of  first  principles,  that  it  can  not  be  for  a  moment  admitted.  Each, 
party  is  seized  of  one  undivided  half  of  the  property  composing  the 
mass,  and  the  surviving  party  can  not  validly  alienate  the  share  not  be- 
longing to  him."    7  L.  R.  222. 

In  the  case  of  German  vs.  Gay,  this  court  reaffirmed  the  plain  and 
indisputable  doctrine  previously  i saerted:  "The  pretensions  of  the  hus- 
band- rest  upon  the  supposition,  that  he  has  in  law  a  right  to  settle  and 
liquidate  the  community,  and  that  the  rights  of  the  wife  depend  upon 
such  settlement  and  liquidation,  which  must  be  done  by  and  with  him 
alone.  If  from  this  he  infers  that  he  can  sell  any  of  the  j)roperty,  com- 
posing the  mass  of  gains  of  the  community,  we  know  not  on  what  law 
he  bases  such  a  pretension.  His  authorit ',  fis  head  of  the  community, 
ceases  on  the  dissolution  of  the  marriage.  The  right  of  the  heirs  of  the 
deceased  then  attaches,"  etc.  9  L.  R  584;  1  R.  R  149,378;  10  R  R  18;  3 
An.  562. 

Heirs,  we  admit,  should  not  be  permitted  to  enrich  themselves,  at  the 
expense  of  those  whose  money  has  or  may  have  contributed  to  the  pay- 
ment of  debts  for  which  they  were  partly  liable.  This,  for  more  than 
thirty  years,  has  been  again  and  again  decided  by  this  court. 

In  the  case  of  Calvit  et  al.  vs.  Mulhollon  et  al,  it  said:  "  Where  plain- 
tiffe  claim,  as  heirs  of  their  mother,  one  half  of  certain  community 
property  sold  by  the  husband  after  the  death  of  the  wife,  and  the  ven- 
dee proves  that  the  price  of  the  property  was  applied  to  the  payment  of 
the  debts  of  the  community,  he  will  be  entitled  to  the  reimbursement  of 
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the  amount  so  paid  for  its  benefit,  in  proportion  to  plaintiffo'  interest  in 
the  community."    12  R  R.  p.  266. 

The  decision  rendered  by  our  predecessors  and  reported  in  the  twen- 
ty-seventh Annual  is  based,  not  only  on  the  ground  that  the  husband 
may  sell  community  property,  after  the  death  of  his  wife,  but  on  the 
additional  ground  that,  under  such  a  sale,  the  purchaser  has  no  right  to 
suspend  the  payment  of  the  price  and  rescind  the  contract,  unless  actu- 
ally disturbed  in  his  possession  or  threatened  with  eviction.  In  that 
construction  of  the  law  we  do  not  concur.  Where  there  is  no  title, 
there  ever  was,  there  is,  there  hangs  a  perpetual  danger  of  eviction. 

When  to  one's  possession,  instead  of  a  presumption  of  ownership, 
there  is  linked  the  confessed  certainty  that  you  are  not  the  owner;  that, 
when  transferred  by  him,  the  transferred  title  was  not  in  the  vendor, 
but  that  it  was  and  still  is  in  another,  a  different  person,  what,  as  to 
such  a  vendee,  is  the  value  of  his  poissession  ?  Under  those  circum- 
stances, can  the  mind  be  bent  to  the  extravagant  credulity,  that  he  has 
no  just  reason  to  fear  that  he  shall  be  disquieted?  Would  he  be  so  im- 
prudent as  to  build  a  home  on  land  held  and  detained  under  such  a 
transfer  ?  If  he  did,  he  or  his  children,  after  him,  might  well  expect  to 
be  expelled  from  that  home. 

In  1829,  this  court  was  called  upon  to  determine  a  controversy,  which, 
in  only  one  aspect,  differs  from  this  one;  it  had  to  consider  the  effects, 
not  of  a  promise  of  sale,  but  of  a  sale.  The  facts  are  thus  stated  by 
Mr.  Justice  Porter:  "  The  property  was  purchased  by  the  husband  dur- 
ing the  life  of  his  wife,  and  made,  of  course,  a  part  of  the  community 
estate.  After  her  death,  he  sold  it  as  belonging  to  himself.  The  plain- 
tiff insists  the  one  half  was  owned  by  the  minor  children,  and  the  sale 
by  their  father,  without  the  formalities  of  law,  did  not  transfer  their 
title." 

"  We  think  the  buyer  has  just  reason  to  fear  being  disquieted,  when  he 
has  acquired  by  a  defective  title,  which  does  not  vest  in  him  a  legal  right 
to  the  property  purchased,  and  that  when  the  title  is  clearly  defective* 
he  has  nothing  to  do  with  the  considerations  that  may  or  may  not  in- 
duce others  to  sue  him.  No  man  would  wish  to  acquire  property,  or  hold 
it  under  such  contingencies.  It  is  sufficient  for  the  buyer  to  claim  the 
protection  of  the  law,  that  he  holds  at  the  will  of  others.  It  was  uiged 
that  the  vendor  was  insolvent  at  the  death  of  his  wife,  and  that  the  chil- 
dren coidd  not  hereafter  claim  the  land  without  becoming  respon^ble 
for  their  mother's  share  of  the  debts.  Admitting  this  to  be  true,  who  can 
tell  what  value  the  property  may  acquire  before  the  time  of  prescription 
will  run  against  the  children  ?"    7  N.  S.  94, 95. 

Defendant's  counsel  contends  that  plaintiff  has  accepted  delivery,  and 
should  be  considered  as  in  possession  of  the  premises.    This  assertioD 
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contradicts  the  contract.  Title,  delivery,  and  possesBion  were  to  be  given 
at  the  date  fixed  in  the  contract,  and  that  was  the  first  of  January, 
1873. 

Plaintiff  was  allowed  to  enter  the  premises  before  that  date  and  to  take 
only  the  possession  required  to  make,  or  cause  to  be  made  the  repairs 
which  he  thought  necessary;  but  he  did  not  move  on  the  place  a  single 
article  of  his  furniture,  he  did  not  occupy  for  a  day,  a  moment,  any  part 
of  the  residence.  That  possession  was  limited  to  a  specified  purpose, 
and  resulted,  not  from  any  clause  of  the  contract,  but  from  the  consent 
of  defendant    It  lasted  until  the  first  of  January. 

The  counsel  argue  that  plaintiiT  has  made  no  tender  of  the  property, 
and  that,  without  it,  the  contract  can  not  be  rescinded.  There  no  longer 
remains  a  contract  to  rescind;  that  which  existed  between  the  parties  ex- 
pired on  the  day  it  was  violated,  and  plaintiff  could  not  have  been 
expected  or  compelled  to  return  to  defendant  that  which,  legally,  never 
was  out  of  defendant's  possession. 

His  counsel  invoke  a  reasonable  presumption;  they  remind  us  that 
Jfrs.  Buckner  married  and  died  during  the  war;  that  the  husband  was 
rich,  the  wife  poor,  and  that  it  is  difficult  to  conclude  that  the  price  of 
the  property,  twelve  thousand  five  hundred  dollars,  was  acquired  dur- 
ing the  marriage.  There  is  a  higher  presumption  than  that  invoked  by 
them.  In  the  sale  to  Buckner,  there  is  no  mention  that  he  bought  for 
-  him  alone  and  with  his  own  funds;  he  bought  during  the  marriage,  and 
the  acquired  title  passed  to  the  community. 

In  deference  to  counsel,  wo  have  carefully  examined  every  authority, 
every  proposition  on  which  they  have  rested  a  hope  and  built  their  ex- 
pectations. We  now  return  to  the  parties,  to  their  contract,  their 
mutual  obligations,  their  written  promises,  and,  by  the  light  of  their  ex- 
pressed intentions,  we  will  construe  and  enforce  their  contract. 

It  was  violated;  of  this  there  is  no  doubt.  By  whom  was  it  violated? 
FlaintifF  charges  that  it  was  by  defendant;  defendant  charges  that  it  was 
by  plaintiff.    Who  is  wrong,  and  who  is  right  ? 

In  the  document  by  which  their  agreement  is  evidenced,  we  read: 
**  Said  FuUer  agrees  to  sell  to  said  Bennett,  and  convey  by  formal  title,  free 
from  all  incumtyraiices"  the  lot  and  buildings.  That  document  was  not 
itself  the  intended  sale,  the  formal  title  therein  referred  to;  otherwise, 
how  explain  that  declaration:  "  I  agree  to  seU,  to  convey  by  formal  title  ?" 
Would  he  have  bound  himself  to  do  what  was  already  done,  to  give 
what  he  had  already  given  ?  That  can  not  be;  that  construction  can 
not  be  imprisoned  in  that  declaration. 

There  was  to  be  a  sale,  the  title  was  to  be  transferred;  that  was  to  be 
done;  the  agreement  was  not  self-acting;  there  was  to  be  another,  a 
second  act,  to  carry  the  first  into  execution.  The  first  contract  contained 
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two  coiiditional  obligations:  one  to  sell,  the  other  to  buy.  "When  was 
the  second  act  to  be  pajssed,  the  obligation  to  be  executed  ?  On  the  first 
of  January,  1873. 

On  that  day,  Bennett  went  to  Fuller,  asked  him  for  the  promised  title, 
a  title  free  from  all  incumbrances;  on  that  day  Fuller  had  but  a  fraction 
of  that  title,  and  that  fraction  was  subject  to  a  mortgage  in  favor  of  Les- 
ter, amounting,  without  the  stipulated  interest,  to  more  than  fifty-six 
hundred  dollars,  more  than  the  price  fixed  by  himself  for  the  whole  of 
the  property  he  had  bound  himself  to  transfer  free  from  all  incum- 
brances. 

The  tender  of  the  price  by  plaintiff  was  irregular,  but  useless;  the  first 
obligation  to  be  executed  was  that  of  defendant.  Unless  the  latter  pre- 
sented such  a  title  as  had  been  agreed  upon  between  them,  no  price  was 
due,  none  had  to  be  offered  by  Bennett.  On  the  seventh  of  May,  1877, 
Fuller  tendered  him,  in  open  court,  an  act  translative  of  the  property 
herein  referred  to,  with  the  written  consent  of  Lester  that  he  would  re- 
lease his  mortgage  on  said  property,  if  the  price  fixed  in  the  promise  of 
sale,  four  thousand  dollars,  were  paid  in  court  for  his  own  use  and 
benefit. 

It  was  too  late;  more  than  four  years  had  elapsed  since  the  day  fixed 
for  the  execution  of  the  title,  and  the  land  was  still  mortgaged;  but  had 
said  mortgage  been  erased  on  the  first  of  January,  1873,  that  fact  alone 
would  have  been  insufficient  to  bind  the  plaintiff.  Fuller  could  not  then, 
nor  can  he  now,  transfer  what  he  and  Bennett  know  to  belong  to  the 
minor  Buckner. 

Fuller  offered  to  give  security  to  protect  Bennett  againnt  the  danger 
of  the  apprehended  eviction.  This  Bennett  refused.  It  was  his  right 
Fuller  was  to  be,  but  was  not  a  vendor,  and  he  could  not  compel  one  who 
had  not  accepted  an  intended  sale,  to  accept  any  security,  as  a  protection 
against  the  troubles,  the  disturbance,  the  losses  invariably  entailed  by 
the  acceptance  of  a  defective  title,  or  of  one  which  has  no  existence. 

This  was  not  one  of  the  conditions  of  their  contract;  and,  as  n  j  con- 
dition of  that  contract  was  repugnant  to  law,  it  became  the  law  of  the 
parties.  Reduced  to  its  true  proportions,  what  was  the  agreement  ?  I 
bind  myself,  said  Fuller  to  Bennett,  to  give  you,  on  the  first  of  Janu* 
ary,  a  title  free  from  all  incumbrances.  If  you  do,  answered  Ben- 
nett, I  shall,  on  the  same  day,  accept  your  title,  and  then  pay  you  foar 
thousand  dollars. 

The  promised  title  was  not,  could  not  have  been  given  at  the  date 
agreed  upon,  and  the  violated  promise  did  not  grow  into  a  contract  of 
sale. 

From  November,  1872,  to  the  first  of  January,  with  Fuller's  consent, 
Bennett,  relying  on  the  performance  of  Fuller's  obligation,  improved 
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and  repaired  the  uninhabitable  premises  which  he  was  to  buy.  He 
claims,  from  defendant,  not  a  cent  more  than  he  disbursed,  and,  as  those 
improvements  and  repairs  remain  to  Fuller  and  have  enhanced  the  value 
of  his  property,  he  is  undoubtedly  liable  to  .Bennett  for  an  amount  equal 
to  their  cost. 

I^ntifTs  demand  is  not  only  a  strictly  legal,  but  also  a  reasonable 
demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed  with  costs. 

Mr.  Justice  Egan  recused  himself  in  this  case. 


No.  726. 

SU(.M.'ESS10N   OF  H.   T.   COTTINGHAM.      OPPOSITION   OF  THE  WlDOW. 

Th'^  preference  on  the  proceeds  of  his  debtor's  property,  which  a  creditor  has  ac- 
quired by  proeuriw:  the  cancellation  of  a  fraudulent  mortgacre  on  that  prop- 
erty, is  inferior  in  rank  to  the  widow's  claim  under  the  homestead  law. 

A  PPEAL  from  the  Probate  Court,  parish  of  Caldwell.    Bm^^j,  J. 

George  Wear,  for  Mrs.  Bettie  Cottingham,  appellee. 

8,  M.  Brian,  for  Jules  Eose  &  Co.,  appellants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  tenth  of  March  1877,  the  administrator  of  the 
succession  of  Thomas  T.  Cottingham,  filed  a  provisional  account,  in 
which  he  acknowledges  having  received,  for  said  succession,  the  sum  of 
one  thousand  fifty- two*  dollars  and  fifty  cents,  and  having  paid  or  classed 
to  be  paid,  as  privileges,  twenty-four  claims,  amounting,  in  the  aggre- 
gate, to  81703  70. 

This  account  is  opposed  by  the  firm  of  Kose  &  Co.  and  by  Mrs.  Cot- 
tingham, the  widow  of  the  deceased.  That  firm  have  alleged  and  proved 
that,  by  its  efforts  and  vigilance,  these  fraudulent  acts  of  the  said  Thos. 
H.  Cottingham  have  been  annulled  and  revoked,  and  the  property  de- 
scribed in  said  acts  subjected,  by  a  decree  of  this  court,  to  the  payment 
of  their  claim  against  the  succession  of  their  deceased  debtor.  They 
now  claim,  by  preference,  the  proceeds  of  the  sale  of  the  property  which 
was  effected  by  a  conventional  mortgage  revoked  at  their  suit. 

The  widow  complained  in  the  lower  court  that,  though  under  the  pro- 
visions of  the  Code,  her  claim  under  the  homestead  law,  should  be  paid 
in  preference  to  all  other  debts,  except  those  specially  mentioned  in  the 
law,  the  administrator  had  classed  it  as  the  last  privilege  to  be  paid. 


29  609 
ell61039 


670  SUPREME  COURT  OF  LOUISIANA, 


SuooeBsion  of  Cottinsham. 


The  opposition  of  the  widow  was  sustained,  that  of  Rose  &  Go.  dis- 
missed. From  the  judgment  of  the  lower  court,  the  latter  alone  have 
appealed.  They  alone  still  urge  their  opposition  to  the  administrator's 
account,  and,  from  the  oral  and  printed  aiigument  of  their  counsel,  that 
opposition  is  now  limited  to  the  preference  allowed  to  the  widow's 
daiuL 

The  creditor  has  an  action  to  annul  any  contract  made  in  fraud  of  his 
rights.  In  that  action,  what  should  be  the  judgment  of  the  court?  That 
all  the  property  or  money  fraudulently  taken  from  the  debtor's  esiatey  be 
applied  to  the  payment  of  the  claim  of  the  successful  creditor. 

The  words  "  taken  from  the  debtor's  estate"  indicate  that  the  lawgiver 
had  reference  to  a  case  where  there  has  been,  apparently  at  least,  a 
change  in  the  possession  of  the  property,  and  when,  by  the  creditor's 
diligence,  by  the  exercise  of  his  action,  the  asserted  contract  is  partly  or 
absolutely  canceled.    R.  C.  C.  1970, 1977. 

By  that  action,  a  mortgage,  as  well  as  a  sale,  may  be  avoided;  but  a 
mortgage  does  not  divest  the  title,  does  not  change  the  possession,  and 
though  its  cancellation  entitles  the  suing  creditor  to  a  preference  on  the 
proceeds  of  the  property  described  in  the  avoided  contract,  that  prefer- 
ence does  not,  can  not  exclude  any  of  the  rights  which,  even  if  the  mort- 
gage had  not  been  annulled,  would  have  outranl^ed  the  claim  secured  by 
that  mortgage.  The  revocation  of  a  mortgage  gives  to  the  creditor,  at 
whose  instance  it  was  revoked,  a  preference  over  all  the  other  creditors^ 
with  whom,  otherwise,  he  would  have  been  on  a  footing  of  equality. 
It  converts  into  a  superior  right,  that  which,  before  the  revocation  and 
without  it,  was  and  would  have  remained  a  concurrent  right  It  gives, 
it  creates  a  priority,  but  does  not  supersede  or  destroy  an  already  exist- 
ing priority. 

It  has  been  invariably  held,  by  this  court,  that  the  privilege  conferred 
on  the  widow  and  children  in  necessitous  circumstances  is  superior  to 
all  other  privileges,  except  that  of  the  vendor  and  those  incurred  in  sell- 
ing the  property. 

Our  CJode  has  been  revised,  and,  of  the  law  which  confers  that  extraor- 
dinary privilege,  not  a  syllable  has  been  changed. 

When  the  succession  amounts  to  one  thousand  dollars,  the  widow  may 
take,  less  a  fraction,  the  whole  of  the  succession.  R  C.  C.  3252;  26  An. 
166;  27  An.  560. 

The  fraudulent  mortgage  did  not,  could  not,  affect  the  priority  of  the 
widow's  claim,  and  the  success  of  the  creditor's  action  against  It,  did  not 
add  to  her  right,  did  not  regain,  for  her,  an  advantage  which,  otherwise, 
she  might  have  lost.  The  rank  and  extent  of  her  claim  are  fixed  by  law, 
and  no  mortgage,  real  or  simulated,  except  the  vendor's,  could  or  can 
change  the  rank,  or  reduce  the  amount  of  that  claim. 
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In  this  case,  and  bo  far  as  concerns  the  revocation  of  the  mortgage, 
the  creditor's  diligence  can  not  be  rewarded. 

The  law  is  clear,  imperative,  and,  as  our  predecessors,  we  must  apply 
the  law  as  we  find  it  written.  The  widow's  claim  surpasses,  in  legal  dig- 
nity, not  only  conventional  mortgages,  but  even  the  privilege  securing  the 
payment  of  the  expenses  of  the  last  illness  and  of  the  funeral  charges. 
When,  as  in  this  instance,  she  takes  the  whole  of  the  succession,  she 
must,  out  of  the  bounty  allowed  her,  pay  these  expenses  and  charges. 
This,  on  her  part,  is  more  than  a  duty,  it  is  an  obligation. 

By  whom,  generally,  are  such  debts  contracted  ?  Is  it  exclusively,  by 
one  chained  to  his  bed  by  a  mortal  disease  ?  Is  it  by  one  whose  lips 
are  sealed  and  voiceless  ?  Is  it  by  the  future,  the  unnamed  adminis- 
trator ?  Who  sends  for  the  physician  ?  Who  orders  the  coflln  ?  For 
those  debts,  by  whomsoever  they  may  be  contracted,  the  wife  and  the 
children  are  liable.  Otherwise,  many  a  parent  and  husband  would  die 
for  want  of  proper  assistance,  and  a  few  might  have  to  be  buried  with- 
out a  cofiQn. 

In  this  case,  it  would  be  a  strange  injustice  to  compel  the  adminis- 
trator, who  has  paid  some  debts  contracted  by  the  wife,  or  for  which  she 
alone  is  liable,  to  deliver  to  that  wife  the  entire  succession  of  the  hus- 
band, without  deducting  therefrom  what  he  has  paid  for  her. 

When  the  husband  is  alive  and  has  no  property,  no  means,  the  wife  is 
bound  to  provide  for  the  household  expenses;  when  he  departs  this  life, 
and  she  takes  all  that  he  leaves,  she  is,  morally  and  legally,  bound  to 
.pay  for  the  last  services  rendered  by  their  physician,  the  clothes  in 
which  he  was  buried,  his  coffin  and  his  grave. 

There  is  no  error  in  the  decree  of  the  lower  court,  and  that  decree  is 
hereby  affirmed;  the  costs  of  the  appeal  to  be  paid  by  Eose  &  Co. 


Marr,  J.  I  content  myself  now  with  simply  concurring  in  the  decree 
of  the  court,  reserving  the  right  to  assign  my  reasons  separately  here- 
after, if  I  think  proper  to  do  so. 


Dissenting  Opinion. 

Manning,  C.  J.  I  cannot  assent  to  the  doctrine  that  the  widow's  por- 
tion under  the  act  of  1852  ranks  the  burial  expenses,  and  those  for  set- 
tling the  succession,  nor  am  I  aware  that  it  has  been  thus  invariably 
held  by  this  court. 

The  question  was  first  presented  in  Foulkes'  succession,  12  Annual, 
537.  when  the  court  held  the  contrary  doctrine.  The  language  then  used 
was — "  our  construction  of  this  law  is,  that  the  destitute  widow's  portion 
primes  all  privileges  created  previous  to  the  death  of  the  party  and  sub- 
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sequently  to  the  passage  of  the  act  of  1852,  except  that  of  a  vendor,  bat 
that  it  yields  to  funeral  expenses,  the  expenses  of  last  illness,  and  law 
charges  growing  out  ol  the  administration  and  settlement  of  the  suc- 
cession." A  dissenting  opinion  was  read  in  that  case  in  which  it  was 
argued  that  by  the  terms  of  the  act  of  1852,  the  widow's  portion  must 
rank  everything  but  the  vendor's  privilege  and  the  expenses  of  selling 
the  property,  but  it  was  an  argument  against  the  decision  of  the  court 

In  Bouvet*s  case  25  Annual,  431.  the  jjoint  before  the  court  was, 
whether  the  widow's  portion  should  prevail  against  the  lessor's  privi- 
lege, and  in  Cooley's  case,  26  Annual,  166.  it  was  whe.ther  the  minor's 
portion  under  same  act  of  1852  primed  that  of  the  vendor  of  movables, 
and  these  decisions  are  authority  on  those  points  alone.  All  else  is  olnter 
dicta.  In  Rawls'  case,  27  Annual,  560.  it  does  not  appear,  nor  can  it  be 
reasonably  inferred  from  the  language  of  the  court,  that  the  contest 
there  was  between  the  widow  for  her  portion,  and  the  funeral  expenses 
and  necessary  law  charges,  but  the  doctrine  is  announced,  and  much  too 
broadly,  that  the  portion  of  the  widow  under  the  act  of  1852  is  superior 
to  all  other  privileges,  except  those  of  the  vendor  and  those  to  secure 
the  payment  of  expenses  in  selling  the  property. 

So  far  then  from  this  court  uniformly  holding  this  doctrine,  the  Re- 
ports shew  that  it  has  never  been  held  vintil  the  last  published  volume, 
if  wo  may  indeed  so  interpret  that  decision.  I  prefer  to  follow  the  dic- 
tum in  the  14th  Annual. 

So  far  as  I  can  perceive  from  the  reports  of  the  decisions,  the  question 
of  rank  between  the  widow  and  the  succession  privileges,  necessarily 
created  after  the  death  of  the  decedent,  hiis  never  been  broadly  pre- 
sented since  the  Foulkes  case  until  now.  This  case  presents  it  squarely. 
The  assets  of  the  succession  are  one  thousand  and  fifty-two  dollars. 
The  widow  claims  nearly  all  of  it.  The  administrator  had  the  dead  man 
buried,  paid  for  his  grave,  for  decent  apparel  in  which  to  bury  him,  paid 
the  court  charges  and  law  expenses,  confessedly  necessary  to  properly 
and  legally  settle  the  succession,  and  presented  his  account  with  proper 
vouchers.  He  is  entitled  to  the  credits  which  he  claims  for  payment  of 
these  items.  Frequent  decision  of  this  question,  contrary  to  so  equit- 
able a  judgment  as  that,  and  a  long  and  unquestioned  construction  of 
the  statute  in  accordance  with  it,  in  cases  where  the  question  was 
directly  involved,  might  induce  mo  to  adopt  such  construction,  in  defer- 
ence to  the  principle  stare  decisis,  which  all  courts  recognize  as  a  salu- 
tary rule.  But  I  do  not  discover  that  the  point  was  ever  presented 
except  in  the  Foulkes  case  and  in  the  present,  and  I  think  the  decision 
here  should  follow  the  decision  in  that  case.  And  I  prefer  to  rest  the 
judgment  upon  that  ground,  rather  than  upon  the  one  adopted  by  my 
brethren. 
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No.  743.  S  SS 

J.  D.  WiusoN  vs.  City  of  Shreveport. 

The  officers  of  a  municipal  corporation  can  not  create  obliffotions  bindiofir  on  the 
(X»rporation.  unless  their  power  to  do  so  is  express ;  or  necessarily,  or  rationally 
implied  by  the  powers  that  are  expressly  frranted  to  them  in  the  charter  of  the 
corporation,  or  is  essential  to  the  objects  for  which  the  oorpo ration  was  created. 

The  power  srranted  by  the  charter  of  a  corporation  to  f?ivo  such  bonds  as  miflrht  be 
necessary  in  the  conduct  of  its  litigation,  or  in  the  current  administration  of  its 
affairs,  does  not  authorise  the  issue  of  bonds  for  raising  money. 

A  nesrotiable  form  will  not  impart  validity,  even  in  the  hands  of  a  bona  fide  holder 
for  valu^.  of  an  obli^ration  'A  a  corporation  which  it  had  not  power  to.  contract. 

The  officers  of  a  municipal  corporation  can  create  no  debt  acrainst  the  corporation, 
unless  the  ordinance  creating:  the  debt  imposes  a  tax  for  its  extiniruisbment. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looneijy  J. 

Loitid  d  Taylor,  for  plaintiff  and  appellee. 

T.  Alexander,  City  Attorney,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Plaintiff  seeks  to  recover  of  the  city  of  Shreveport  thirty- 
five  hundred  dollars,  on  seven  bonds  for  five  hundred  dollars  each, 
dated  the  first  of  September,  1866.  He  alleges  that  these  bonds  were 
issued  to  R  D.  Sale,  in  part  payment  for  stock  in  the  Shreveport  Gas- 
Light  Company  purchased  by  the  city;  and  that  he  acquired  them  of 
Sale,  in  good  faith,  for  a  valuable  consideration,  before  maturity. 

The  city  answers  that  these  bonds  were  issued  without  authority,  and 
that,  having  been  issued  illegally,  they  are  absolutely  null  and  void. 

There  was  Judgment  in  favor  of  plaintiff  for  the  amount  sued  for,  with 
interest  from  the  first  of  September,  1876.  The.  city  appealed;  and 
plaintifT,  in  answer  to  the  appeal,  prays  that  the  judgment  be  so  amend- 
ed as  to  order  the  amount  to  be  paid  by  preference  out  of  the  revenuea 
derived  from  taxation,  according  to  the  tenor  of  the  bonds  and  as. 
prayed  for  in  his  petition. 

By  ordinance  of  the  third  of  July,  1866,  the  city  govemmt^nt  provided 
for  the  issue  of  one  hundred  and  fifty  thousand  dollars  in  bonds,  to  be 
of  five  hundred  dollars  each,  one  hundred  redecmabie  in  five  years,  one 
hundred  in  ten  years,  and  one  hundred  in  fifteen  years,  bearing  interest 
at  eight  per  cent,  payable  annually,  to  be  transferable  by  indorsement; 
none  of  said  bonds  to  be  sold  for  less  than  ninety  cents  on  the  dollar. 

The  second  section  provided  for  the  extinguishment  of  these  bonds, 
by  setting  apart  ten  thousand  dollars  each  year,  of  the  revenues  de- 
rived from  the  wharf,  to  constitute  a  sinking  fund. 

On  the  ninth  of  July  this  ordinance  was  so  amended  as  to  set  aside 
ten  thousand  dollars  annually,  from  the  annual  taxes  of  the  city,  in  lieu 
of  the  same  amount  set  aside  from  the  wharfage  fund. 
43 
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On  the  eleventh. of  August  an  ordinance  waa  paaaed  providing  that 
thirteen  thousand  dollars  of  the  city  bonds,  one  half  or  more  to  run  for 
five  years  and  the  balaqoe  to  run  for  ten  yeare,  be  appropriated,  to- 
gether with  9825  in  city  change,  for  the  purchase  of  $12,500  of  stock  in 
the  Shreveport  Qas-Idght  Company,  the  bonds  to  be  paid  out  at  ninety 
cents  on  the  dollar,  the  change  notes  at  par;  and  a  oonunittee  was  ap- 
pointed to  make  the  purchase. 

By  a  memorandum  furnished  by  a  clerk  of  the  administrator  of  ae- 
counts  it  appears  that  thirteen  of  these  bonds,  Nqs.  68  to  80  inclusive, 
having  ten  years  to  run,  were  issued  on  the  first  of  September,  1866,  to 
R  D.  Sale,  secretary  of  the  Shreveport  Gas-Light  Compafly,  of  which 
Nos.  75, 76,  77,  78,  and  80  were  retired,  when  or  how  it  is  not  shown, 
leiaving  "  ^oat,"  in  the  language  of  the  memorandum,  Nos.  68  to  74  in- 
clusive and  No.  79.  The  seven  held  by  plaintiff,  and  sued  on,  are  Nos. 
68  to  74  inclusive. 

The  only  testimonial  proof  is  that  of  Leonard,  who  was  city  controller 
on  the  first  of  September,  1866;  and  he  says  these  bonds  were  a  part  of 
a  series  issued  by  the  city  in  payment  of  stock  purchased  in  the  Oas- 
Ught  Company. 

The  bond  copied  in  the  transcript,  which  differs  from  the  others  only 
in  the  number,  certifies  that  the  mayor  and  trustees  are  indebted  to  B. 
D.  Sale  or  bearer  in  the  sum  of  five  hundred  dollars,  payable  at  the 
controller's  office,  which  sum  the  mayor  and  trustees  promise  to  pay  to 
Sale  or  bearer,  "  ten  years  from  the  date  of  this  bond;"  and  also  to  pay 
interest  annually  from  date,  at  eight  per  cent.  "  For  faithful  payment 
of  this  bond  the  city  has  pledged  all  the  revenues  derived  from  the  tax- 
ation of  real  estate  and  personal  property  within  the  city."  Dated  tlie 
first  of  September,  1866,  signed  by  the  mayor  and  controller,  and  coun- 
tersigned by  the  committee  on  finance. 

The  only  question  to  be  solved  is  as  to  the  validity  of  these  bonds  as 
obligations  of  the  city  of  Shreveport;  whether  the  municipal  govern- 
ment had  legal  power  and  authority  to  bind  the  corporation  by  these 
instruments. 

Dillon  on  Municipal  Corporations,  chapter  v.,  p.  173,  sec.  55,  says:  ''It 
is  a  general  and  undisputed  proposition  of  law  that  a  municipal  corpo- 
ration possesses  and  can  exercise  the  following  powers,  and  no  others: 
First,  thoae  granted  in  express  words;  second,  those  necessarily  crfairhj 
implied  in  or  incident  to  the  powers  expressly  granted;  third,. those 
essential  to  the  declared  objects  and  purposes  of  the  corporaUon— not 
simply  convenient,  but  indispensable." 

This  is  so  manifestly  true  that  we  shall  not  cite  authorities  in  support 
of  it;  and  it  is  much  to  be  regretted  that  so  many  of  those  diaig^  with 
theaiiministration  of  municipal  corporations,  and  some  judicial  tribunals. 
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fitting  in  judgment  upon  their  acts,  have  not  acknowledged  and  recog- 
nized this  doctrine  to  its  full  extent,  and  have  not  Observed  and  enforced 
it  inflexibly  and  unqualifiedly.  It  remains  for  us  to  review  the  several 
4tct8  of  the  Legislature  incorporating  the  town  of  Shreveport  and 
amending  the  charter,  in  order  to  ascertain  whether  these  bonds  were 
issued  in  the  lawful  exercise  of  power  and  authority  conferred  upon  the 
<x>rporation  by  the  Legislature. 

The  original  charter  of  the  town  of  Shreveport  was  by  act  of  1839, 
page  200.  The  word  ''  bond  "  does  not  occur  in  this  act,  but  section  four 
made  it  the  duty  of  the  mayor  '*  to  sign  all  notes  or  other  obligations 
binding  the  corporation." 

The  power  of  direct  taxtion  was  limited,  by  section  six,  to  one  thou- 
sand dollars  in  any  one  year;  and  the  trustees  were  also  empowered  to 
levy  and  collect,  by  just  and  equitable  apportionment,  a  tax  on  certain 
personal  property  and  callings  and  pursuits. 

The  charter  was  amended  by  act  of  1850,  page  123;  and  by  one  of  the 
clauses  of  section  one  the  mayor  and  trustees  were  authorized  to  "give 
bonds  and.  receive  bonds,  which  shall  be  as  effectual  in  law  as  other 
bonds  given  under  the  laws  of  this  State." 

This  clause  was  repeated  in  the  act  of  1853,  which  simply  amended 
«nd  re-enacted  section  one  of  the  act  of  1850,  by  omitting  the  limitation 
of  direct  taxation  to  two  thousand  dollars,  fixed  by  the  act  of  1850. 

Section  four  of  the  act  of  1850  repealed  that  clause  of  section  four  of 
the  act  of  1839  which  made  it  the  duty  of  the  mayor  "  to  sign  all  notes 
-or  other  obligatiofis  binding  the  corporation."  Subsequent  acts  maice 
no  mention  of  boncls  or  notes  or  otJier  obligations.  The  act  of  1854,  page 
165,  relates  to  the  establishment  of  work-houses;  that  of  1857,  page  216, 
■authorizes  the  imposition  of  fines  and  the  levy  of  taxes  on  certain  prop- 
erty and  pursuits;  that  of  1859,  page  120,  relates  to  the  officers  of  the 
^corporation,  the  manner  of  collecting  taxes,  the  levying  of  taxes  for 
paving  or  macadamizing  the  streets,  the  establishment  of  hospitals, 
pest-houses,  cemeteries,  etc.;  the  Iwo  acts  of  1860,  one,  at  page  fifty- 
nine,  authorizing  the  mayor  and  trustees  to  sue  and  be  sued  as  "  the  city 
of  Shreveport,"  the  other,  page  106  et  seq.^  relating  to  the  collection  of 
municipal  taxes;  and  the  two  acts  of  1866,  one,  at  page  eighty,  like  that  of 
1852,  page  seven,  relating  to  the  establishment  of  ferries  across  the  Bed 
river,  and  the  other,  page  276,  authorizing  the  mayor  and  trustees  to 
purchase  and  hold,  in  fee  simple,  real  estate  outside  the  corporation  for 
the  use  and  benefit  of  the  town. 

The  power  to  issue  bonds,  for  the  purpose  of  raising  money,  was  not 
granted  to  the  .municipal  government  prior  to  the  new  act  of  incorpora- 
tion in  1871,  unless  such  power  is  deduciblei  from  section  four  of  the  acts 
of  1839  and  1850,  vespertiyely,  or  from  section  one  of  the  acts  of  1850 
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and  1853,  respectively;  the  former  maldng  it  the  duty  of  the  mayor  to 
sign  all  iiotes  or  other  obligations  binding  the  corporatfoh;  the  latter  au- 
thorizing the  mayor  and  trustees  to  (Tire  bonds  aridto  rcceii'e  bonds. 

The  duty  imposed  on  the  mayor '  to  sign  all  notes  or  other  obligations 
binding  the  corporation  is  in  the  section  which  is  devoted  to  the  powers 
and  duties  of  the  mayor.  If,  under  the  powers  granted,  notes  or  other 
obligations  can  be  given  binding  the  corporation,  such  notes  or  obligations 
must  bei  signed  by  the  mayor,  the  executive  of  the  municipal  govern- 
ment; but  the  section  does  not  undertake  to  say  what  notes  or  other  obH- 
gations  the  mayor  may  lawfully  sign.  The  corporation  is  not  bound  by 
any  unless  they  are  signed  by  him. 

The  acts  of  incorporation,  18d9, 1850,  authorize  the  mayor  and  trus- 
tees to  sue  and  be  sued  "  in  any  and '  all  manner  of  causes  and  actions; 
to  acquire,  hold,  farm,  lease,  or  convey  any  property,  real  or  personal,"" 
and  to  compromise,  arbitrate,  or  transact  in  regard  thereto,  and  to  erect 
public  works  and  buildings.  In  some  causes  or  actions  appeals  might 
be  necessary,  for  the  enforcement  or  the  protection  of  the  rights  of  the 
corporation;  in  other  cases  conservatory  process  might  be  necessary, 
such  as  writs  of  arrest,  attachment,  provisional  seizure,  sequestration, 
injunction.  In  all  such  cases  bonds  must  be  given  by  the  appeUant,  and 
by  the  party  asking  for  such  writ  or  process;  and  it  was  only  by  the  new 
charter,  act  of  1871,  p.  227,  that  the  city  of  Shreveport  was  dispensed 
with  giving  bond  or  security  in  judicial  proceedings  where,  by  law,  such 
bond  is  required  of  litigants.  The  mayor  and  trustees  might  find  it 
necessary  to  let  property,  to  obtain  the  use  of  buildings  necessary  for 
municipal  purposes  on  lease,  to  acquire  or  to  convey  real  or  personal 
property,  to  arbitrate,  or  to  compromise.  It  might  be  necessary,  in  the 
administration  of  municipal  aflCain?,  to  make  contracts  for  the  several 
public  purposes  contemplated  and  provided  for  in  the  charter,  and  per- 
taining to  the  police  power,  work  on  the  streets,  wharf,  public  buildings, 
etc.  In  such  cases  contracts  reduced  to  writing,  signed  by  the  parties, 
are  usual  and  proper,  binding  the  contractor  to  perform  faithfully  his 
engagements,  and  obligating  the  corporation  to  pay  him  as  stipulated. 

The  act  of  1839,  section  ten,  required  the  treasurer  and  collector  to  give 
security  for  the  faithful  performance  of  their  resp)ective  duties;  but  it 
failed  to  prescribe  the  form  in  which  such  security  should  be  given. 

It  was  eminently  proper,  therefore,  that  the  mayor  and  trustees  should 
be  specially  authorized  to  g^ve  such  bonds  as  might  be  required  of  them 
as  litigants,  or  as  parties  to  a  compromise  or  arbitration;  and  that  it 
should  be  made  the  duty  of  the  mayor  to  sign  such  bonds;  and  also  to 
sign  such  notes  as  it  might  be  necessary,  to  give  for  the  rent  of  bufld- 
ings,  or  oflflces  for  municipal  purposes,  and  such  other  obligations  as 
might  be  requisite  to  the  proper  execution  of  the  several  powers  enume- 
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rated;  and  that  they  should  be  empowered  to  take  and  receive  such 
bonds  with  security  as  would,  guarantee  the  fidelity  of  the  custodians  of 
the  funds  of  the  corporation. 

The  limitation  on  the  power  of  taxation  excludes  the  idea  of  any  in- 
tention on  the  part  of  the  Legislature  to  confer  upon  the  mayor  and  trus- 
tees authority  to  issue  notes,  or  bonds,  or  other  obligations  to  be  put 
upon  the  market  to  raise  money;  and  the  whole  context  shows  that  the 
bonds  and  notes,  and  other  obligations  referred  to,  meant  such  engage- 
ments only  as  were  within  the  means  and  resources  of  the  corporation, 
as  provided  by  the  charter,  necessary  in  the  ordinary  course  of  adminis- 
tration of  municipal  affairs. 

As  early  as  1855  th^  Legislature,  by  a  general  law.  No.  263,  p.  325,  im- 
posed a  wholesome  restriction  upon  the  extravagance  of  municipal  cor- 
porations by  enacting,  section  four,  p.  326:  "  That  the  police  juries  of  the 
several  parishes,  and  the  constituted  authorities  of  incorporated  towns 
and  cities  in  this  State,  shall  not  hereafter  have  power  to  contract  any 
debt  or  pecuniary  liability,  without  fully  providing,  in  the  ordinance 
creating  the  debt,  the  means  of  paying  the  principal  and  interest  of  the 
debt  so  contracted." 

This  law  continued  in  force,  and  was  re-enacted,  ipsissimis  vei^bis,  in 
the  Bevised  Statutes  of  1870,  sections  2448,  2786.  What  an  immensity  of 
extravagance,  corruption,  wastefulness,  unnecessary  and  grievously  bur- 
densome taxation,  bankruptcy,  moral  and  financial  ruin  might  have  been 
spared  to  the  people  of  Louisiana  if  this  wise  law  had  been  observed 
and  enforced ! 

Corporations,  like  individuals,  may  imagine  they  require  many  things, 
which  really  can  well  be  dispensed  with,  or  the  enjoyment  of  which  may  be 
deferred  until  they  have  the  means  to  gratify  their  tastes  and  their  wishes. 
The  one  and  the  other  must  learn  to  live  within  their  means  and  re- 
sources; and  those  who  fail  to  observe  this  rule  of  common  sense  and 
common  honesty  disappoint  no  one  when  they  become  hopeless  bank- 
rupts. 

It  might  have  been  convenient  for  the  town  of  Shreveport  to  own  stock 
in  the  Gas  Light  Company;  but  the  lighting  of  the  streets  did  not  make  it 
necesssary  for  the  corporation  to  become  a  stockholder  in  that  com- 
pany. The  acts  of  incorporation  enable  the  corporation  to  acquire 
property;  but  there  is  no  occasion  for  the  contracting  of  a  debt  in  order 
to  exercise  this  right.  With  money  in  hand,  property  may  be  acquired 
on  advantageous  terms;  those  who  have  not  the  money,  should  wait  un- 
til they  have  it,  or  use  their  credit  only  when  the  means  of  meeting 
the  debt  at  maturity  are  provided  and  are  certain.  The  Legislature 
meant  to  compel  the  observance  of  this  much  of  honesty  by  municipal 
corporations,  by  prohibiting  the  contracting  of  debts  by  them  without 
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fully  providing  for  the  payment  of  principal  and  interoBt  in  the  ordi- 
nance by  which  the  debt  is  created.  We  shall  enforce  that  law,  when- 
ever it  is  in  our  power,  and  occasion  may  require. 

Those  who  contract  with  municipal  corporations,  know  that  these 
bodies  act  validly  only  within  the  powers  conferred  upon  them  by  the 
special  laws  by  which  they  are  created;  and  the  creditor  of  a  corpora- 
tion is  bound  to  see  that  the  contract  or  obligation,  of  which  he  daims 
the  benefit,  is  within  the  power  which  the  corporation  may  lawfully  ex- 
ercise. The  fact  that  the  obligation  is  in  the  shape  of  a  negotiable  in- 
strument, or  that  it  was  acquired  in  good  faith,  for  a  valuable  considem- 
tion,  before  maturity,  in  no  manner  enlarges  the  power  of  the  corpora- 
tion, or  gives  any  additional  force  or  validity  to  its  unauthorized  acts. 
It  may  be  added,  however,  that  plaintiff  purchased  these  bonds,  at  fifty 
cents  on  the  dollar,  at  sherifiTs  sale,  under  execution,  on  a  judgment 
against  his  debtors,  who,  as  be  alleges,  pledged  them  to  him  as  security. 

The  ordinance  under  which  these  bonds  were  issued  made  no  such 
provision  for  the  payment  of  the  principal  ani  interest  as  the  law  im- 
peratively requires.  The  second  section  of  the  ordinance  set  apart  ten 
thousand  dollars  a  year  from  the  revenues  derived  from  the  wharf  as  a 
sinl^ing  fund;  but  the  mayor  and  trustees,  within  a  week  after  its  pas- 
sage, repealed  this  section  of  the  ordinance;  and,  without  levying  any  new 
or  additional  tax,  set  aside  ten  thousand  dollars  out  of  the  taxes  of  each 
year  as  a  sinking  fund.  The  bonds  were  for  one  hundred  and  fifty 
thousand  dollars,  on  which  the  interest,  at  eight  per  cent,  would  be 
twelve  thousand  dollars;  so  that  it  would  have  required  twenty- two 
thousand  dollars  to  pay  the  interest  and  to  provide  for  the  retirement  or 
redemption  of  ten  thousand  dollars  of  the  bonds  the  first  year.  Upon 
the  hypotheses  that  ten  thousand  dollars  would  be  provided  for  each 
year,  the  amount  required  for  the  first  year,  twenty-two  thousand  dol- 
lars, would  have  been  diminished  by  eight  hundred  dollars  only  each 
year.  The  statement  in  the  bonds  that  the  city,  "for  the  faithful  pay- 
ment has  pledged  all  the  revenues  derived  from  the  taxation  of  real 
estate  and  personal  property,"  is  not  more  obligatory  than  the  promise 
to  pay;  and  it  could  be  disregarded  with  equal  facility  and  impunity. 
"What  the  law  means  by  "providing  fully  in  the  ordinance  for  the  pay- 
ment of  principal  and  interest,"  it  has  taken  care  to  explain  in  very  simple 
terms.  The  succeeding  section,  five,  of  the  act  of  1855,  says:  "  The  or- 
dinance or  enactment  providing  for  the  payment  of  the  prindpal  and 
interest  of  any  debt  created  by  any  board  of  police,  or  authorities  of  in- 
corporated towns  and  cities,  shall  remain  in  full  force  until  the  debt  and 
interest  is  paid." 

These  two  consecutive  sections  of  the  act  of  1855  are  re-enacted  in  the 
same  order  in  the  Revised  Statutes,  sections  2448,  2449, 2786, 2787.    The 
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succeeding  section,  six,  in  the  act  of  1855,  likewise  re-enacted  in  corre- 
sponding order  in  the  Revised  Statutes,  shows  that  the  Legislature  in- 
tended that  a  tax,  sufiQcient  to  pay  the  debt  and  interest  in  full,  should 
be  imposed  by  the  ordinance  which  created  the  debt;  and  it  empowered 
the  proper  judge,  at  the  instance  of  the  creditor,  to  enforce  payment  by 
compelling  the  corporate  authorities  to  collect  the  special  tax,  just  as 
other  taxes  were  collected.  It  was  under  the  dominion  of  this  law  that 
these  bonds  were  issued;  and  by  this  law  they  must  be  tested. 

The  bonds  sued  on  were  issued  withoot  legal  warrant  or  authority; 
they  were  issued  in  contempt  and  in  flagrant  violation  of  sections  four 
and  five,  No.  263  of  the  act  of  1855,  a  prohibitory  law;  they  are  not  obli- 
gations which  can  be  enforced  in  a  judicial  tribunal,  they  are  absolute 
nullities. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  reversed,  and  that  there  be  judg- 
ment in  favor  of  the  city  of  Shreveport,  appellant,  defendant,  against  J. 
D.  "Wilson,  appellee,  plaintiff,  rejecting  his  demand,  and  dismissing  his 
petition,  with  costs  in  both  courts. 

Mr.  Justice  Egan  having  been  of  counsel,  takes  no  part  in  this  de- 
cision. 


No.  745.  1  29  ?r? 


'29'  erdl 

1  49    5111 


G.  W.  Skntkll  &  Co.,  IN  Liquidation,  v*.  Mrs.  M.  G.  Kennedy  and 

Husband. 

Whore  a  principal  has  dealt  with  a  merchant  throutrh  an  a^ent  aotinf?  under  a  writ- 
ten power  of  attorney,  the  merchant  may  prove  by  parol  the  correctness  of  his 
account,  and  any  acknowledf^ment  of  its  correctness,  or  any  ratification  of  it  by 
the  principal,  even  if  the  agent  has  transgrressed  his  mandate,  or  there  are 
ehargres  in  the  account  which  could  not  be  le^rally  enforced. 

Where  a  factor's  account  is  closed,  stated,  and  rendered,  at  the  end  of  the  commer- 
cial year,  and  not  objected  to  by  his  client,  showinf?  a  balance  in  his  favor  com- 
posed of  principal  and  accrued  interpgt,  on  such  balance  interest  may  be  charged 
in  any  subsequent  accounts  between  the  parties.  Interest  on  such  a  balance  is 
not  compound  interest. 

Batiflcation  by  the  principal  of  the  unauthorized  acts  of  an  aprcnt  makes  those 
aets  bind infi:  on  th e  pri nci pal. 

A  power  of  attorney  sufBciently  comprehensive  to  authorize  the  acrent  to  manafire  a 
plantation,  and  disburse  the  proceeds  of  its  crops,  will  justify  the  factor  who 
sells  the  crops  to  pay  out  their  proceeds  on  the  orders  of  the  aarent. 

APPEAL   from  the   Eighteenth  Judicial   District   Court,  parish  of 
Bossier.  .  Turner,  J. 
J,  A,  Snider,  for  plaintiffs  and  appellees. 
J.  D.  Watkins  and  J,  A.  W.  Loivry,  for  defendants. 
The  opinion  of  the  court  was  delivered  by 
Mabr,  J.   G.  W.  Sentell  &  Co.  were  factors  and  commission  merchants. 
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of  New  Orleans,  and  Mrs.  Mattie  Gilmer,  now  wife  of  P.  J,  Kennedy, 
lately  widow  of  P.  V.  O'Neill,  owned  certain  plantations  in  Bossier  par- 
ish, where  she  resided, 

O'Neill  died  in  the  fall  of  1870;  and  his  widow  was  the  administratrix 
of  his  succession.  On  the  first  of  December,  1870,  she  executed  a  writing, 
recorded  in  the  ofQce  of  the  parish  recorder  of  Bossier  on  the  nineteenth 
of  December,  1870,  by  which  she  appointed  Samuel  W.  Vance,  of  the 
same  parish,  her  agent,  with  large  powers,  to  be  exercised,  in  her  absence 
as  well  as  when  she  was  present,  with  respect  to  her  personal  rights  and 
property,  as  well  as  in  reference  to  the  succession  of  her  deceased  hus- 
band, "  in  the  management  of  plantations  and  estate." 

Under  this  power,  Vance  managed  the  entire  business  of  his  constitu- 
ent up  to  the  sixteenth  of  May,  1874.  He  shipped  her  crops  to  G.  W. 
Sentell  &  Co.,  and  through  them  he  controlled  and  disposed  of  the  pro- 
ceeds, purchased  supplies  for  plantation  and  family  use,  and  made  all 
the  outlays  and  disbursements. 

The  account  was  kept  by  Sentell  &  Co.  in  the  name  of  "  Mrs.  M.  G. 
O'Neill,"  and  it  begins  on  the  twenty-fifth  of  January,  1871.  Detailed 
accounts  were  rendered  on  the  first  of  June,  1871;  twelfth  of  April,  1872; 
twenty-fourth  of  June,  1873;  sixteenth  of  May,  1874;  tenth  of  May,  1875, 
and  twenty-first  of  February,  1876.  The  last  account  is  in  the  name  of 
""Mrs.  M.  G.  Kennedy,"  and  it  closes  with  a  balance  against  her  of 
^3497  22,  for  which  this  suit  was  brought  in  September,  1876. 

The  debit  side  of  these  accounts  consists  of  invoices  of  merchandise, 
supplies  purchased,  freights  paid  on  them,  cash  advanced,  numerous 
drafts,  most  of  them,  at  sight,  commissions  for  advancing,  and  for  accept- 
ing where  time-drafts  were  drawn,  and  interest  at  eight  per  cent.  The 
credit  side  cQusists  of  proceeds  of  sales  of  cotton,  except  certain  items  of 
cash,  which  will  be  more  specially  mentioned  hereafter;  and  interest  al- 
lowed at  the  same  rate.  Each  of  these  accounts,  except  the  first,  shows 
a  balanc^e  due  by  Mrs.  O'Neill,  and  each  balance  is  the  first  item,  to  the 
debit,  in  the  succeeding  account. 

All  the  drafts  were  signed  "  Mrs.  M.  G.  O'Neill,  per  S.  W.  Vance,  agent," 
except  one,  signed  by  Mrs.  O'Neill  herself,  in  favor  of  Vance,  of  date 
seventh  of  April,  1871,  for  8698  47.  One  of  the  drafts  was  in  favor  of 
Head,  tax-collector,  dated  fifteenth  of  July,  1873,  for  §959  71,  f  ..r  State 
and  parish  taxes  due  by  Mre.  O'Neill,  for  1872.  The  others  are  in  favor 
of  divers  persons,  for  different  amounts,  with  no  indication  of  the  pur- 
poses for  which  they  were  drawn. 

The  answer  of  defendant,  assisted  by  her  husband,  was  filed  on  the 
twenty-first  of  March,  1877;  and  the  plea  of  prescription  was  filed  on  the 
same  day.  The  former  begins  with  a  general  denial;  and  this  is  followed 
by  a  special  denial  of  the  authority  of  Vance,  **  as  agent,  to  sign  notes, 
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or  biUs,  or  drafts,  to  biad  defendant"  She  alleges  that  "  her  plantations 
made,  and  plalntifCs  received  annually  from  them,  cotton  worth  largely 
more  than  the  expenses;"  that  **  the  charge  of  interest,  compounded,  in 
said  account  is  usurious  and  unlawful,  and  the  same  of  the  commissions 
charged;"  and  she  shows  that  "the  item  of  June  1, 1871,  88590  43,  which 
piaintifEs  charged  to  M.  G.  Gilmer,  and  placed  to  the  credit  of  S.  W. 
Yance,  is  unlawful  and  unauthorized,  and  other  items,  also." 

The  testimony  in  behalf  of  plaintiffs  was  tal^en  before  the  answer  was 
^ed,  except  that  of  J.  A.  Snider,  a  member  of  the  bar,  which  was  given 
on  the  trial.  The  trial  commenced  on  the  same  day  that  the  answer  was 
filed;  and  the  judgment  was  in  favor  of  plaintifDs  for  ^567  20,  with  five 
per  cent  interest  from  the  sixteenth  of  May,  1874;  and  the  additional  sum 
of  one  hundred  dollars,  with  like  interest,  from  the  twentieth  of  October, 
1874,  until  paid,  subject  to  a  credit  of  1^2559  40,  of  date  twenty-fourth  of 
February,  1875. 

This  judgment  was  arrived  at  by  taking  the  balance,  $4838  63,  shown 
by  the  account  ending  sixteenth  of  May,  1874,  when  Vance's  agency  ter- 
minated, and  adding  invoice  of  twenty-sixth  of  July,  1873,  with  interest 
to  the  sixteenth  of  May,  1874,  say  iB441  47,  aggregating  35280  20.  From 
this  aggregate  the  commissions  charged  for  advancing  up  to  the  six- 
teenth of  May,  1874,  8712  90,  are  deducted;  and  the  additional  sum,  one 
hundred  dollars,  is  for  money  paid  to  defendant  in  person  by  Sentell  & 
Co.  The  credit  is  for  proceeds  of  cotton,  forty  bales,  shipped  by  defend- 
ant to  Sentell  &  Co.  after  Vance's  agency  had  ceased,  sold  twenty-fourth 
of  February,  1875. 

Defendant  appealed;  and  plaintiffs,  in  their  answer,  pray  that  the 
judgment  be  so  amended  as  to  allow  the  ;i?712  90  for  commissions,  re- 
jected by  the  court  below;  and  interest  at  eight  per  cent  from  the  six- 
teenth of  May,  1874,  instead  of  five  per  cent,  as  allowed. 

Before  proceeding  to  other  matters,  wo  shall  c-onsider  certain  items  in 
the  accounts  rendered,  which  are  not  explained  by  the  testimony,  and 
which  should  and  probably  would  have  been  explained,  but  for  reasons 
which  dispensed  with  such  proof,  as  we  shall  see  in  the  sequel. 

In  the  account  beginning  twenty-fifth  of  January,  ending  first  of  June, 
1871,  there  are  but  three  items  to  the  credit  of  defendant,  one  twenty-fifth 
of  January,  1871,  "  by  cash  received,  B.  M.  Johnson's  check,  88912  60;" 
one  February  6,  "  by  cash  received.  Watt  &  Troy's  check,  83492  39;"  and 
one  first  of  June,  "  by  interest  balance  to  your  credit,  8288  10."  The  last 
item  to  the  debit  of  this  account,  which  balances  and  closes  it,  is  on  the 
first  of  June,  "  to  Dr.  S.  W.  Vance,  amount  to  your  credit,  placed  to  his 
account  by  his  order,  88590  43." 

In  the  account  beginning  ninth  of  June,  1871,  brought  down  to  twelfth 
of  April,  1872,  on  the  credit  side  is  this  entry,  under  (<ate  eleventh  of 
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April,  "by  cash  received  of  S.  W.  Yanoe,  Sandidge  &  Co.'s  check, 
8d689  56;"  and  in  the  account  begimiiDg  twelfth  of  April,  1872,  brought 
down  to  twenty-fourth  of  June,  1873,  is  this  entry  to  credit,  under  date 
twenty-sixth  May,  1873,  "by  Dr.  S.  W.  Vance,  this  amount  charged  to 
him,  and  placed  to  your  credit  by  his  order,  $6811  66."  These  two  credits 
amount  to  the  sum  of  810,501  22;  and  interest  is  allowed  on  them  from 
the  eleventh  of  April,  1872»  and  twenty-sixth  of  May,  1878,  respectively. 
The  88590  43,  transferred  to  Vance's  account  on  the  first  of  June,  1871, 
with  interest- for  two  years  at  eight  per  cent,  would  amount  to  89964  90, 
less,  by  8536  32,  than  the  aggregate  of  the  two  sums  placed  to  the  credit 
of  defendant  by  Vance,  on  the  eleventh  of  April,  1872,  and  twenty-sixth 
of  May,  1873. 

The  law  does  not  require  judges,  in  the  absence  of  proof,  to  impute 
fraud  or  crime;  and  it  is  much  more  in  accordance  with  the  intimate  re- 
lations existing  between  Dr.  Vance  and  Mrs.  O'Neill,  to  assume  that  he 
did  not  abuse  his  fiduciary  powers,  and  betray  her  confidence  by  appro- 
priating her  money  to  his  uses,  without  her  consent,  wrongfully;  and  that 
the  sums  placed  by  him  to  her  credit  left  her  no  cause  of  complaint  on 
that  score. 

Among  the  numerous  letters  written  by  Vance  to  Bentell  &  Co.,  filed 
in  evidence,  all  of  which  are  in  the  most  friendly  terms,  and  show  great 
intimacy  between  the  parties,  is  one  of  the  tenth- of  March,  1871,  in  which 
Vance  says:  "  Mrs.  O'Neill  wishes  to  buy  half -interest  in  store,  which  I 
may  sell  to  her."  In  the  account  beginning  twelfth  of  April,  1872,  under 
date  seventeenth  April,  more  than  a  year  after  this  letter  of  the  tenth  of 
March,  1871,  this  entry  appears  to  the  debit:  "  To  8.  W.  Vance  &  Co., 
one  half  their  debit  to  us,  82600  20;"  and  again,  under  date  twenty- 
seventh  of  May,  1873,  this  entry  appears  to  the  debit:  "  To  S.  W.  Vance 
*  &  Co.,  your  one  half  of  their  indebtedness,  incurred  since  April  16, 1872, 
84206  71." 

It  is  not  difficult,  certainly  it  ib  more  satisfactory,  more  in  harmony 
with  the  unquestioned  facts  established  in  this  case,  to  assume,  in  the 
absence  of  proof  to  the  contrary,  that  neither  Sentell  &  Co.  nor  Vance 
intended  or  attempted  to  make  Mrs.  O'Neill,  toward  whom  they  both 
occupied  fiduciary  relations,  pay  one  half  of  the  debts  of  8.  W.  Vance  & 
Co.  without  corresponding  liability  on  her  part;  that  it  was  true,  as 
Vance  wrote  Sentell  &  Co.  on  the  tenth  of  March,  1871,  at  a  time  not 
suspicious,  casually,  in  the  freedom  of  friendly  correspondence,  that  Mrs. 
O'Neill  wished  to  buy  a  half-interest  in  Vance's  store;  that  Vance  after- 
ward acceded  to  her  wish,  as  he  said  in  his  letter  to  Sentell  &  Co.  he 
might  do;  that  she  actually  did  buy  that  interest;  and  that  the  sums  just 
mentioned  were  properly  chained  to  her  for  her  share,  one  half  of  the 
indebtedness  of  the  "  store,"  from  the  date  of  the  purchase. 
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We  know  that  on  plantations  where  large  numbers  of  laborers  are  em- 
ployed, the  proprietors  find  it  to  their  interest  to  establish  ^stores,"  so  that 
the  laborers  wiU  not  be  compelled  to  resort  to  the  neighboring  viUages  for 
suoh  things  as  they  may  need  from  time  to  time;  and  the  proprietors  will 
not  be  annoyed  by  having  strangers  enforcing  liens  on  the  portions  of 
the  ctopB  belonging  to  the  laborers;  and  it  was  quite  natural  that  Mrs. 
OT^eiU,  neoessarily  employing  a  large  number  of  laborers,  in  the  cultiva- 
tion of  her  plantations,  should  desire  to  share,  equally  with  her  agent, 
in  the  benefits  and  oonvenienoe  of  such  an  establishment. 

In  this  connection,  it  is  proper  to  state,  that  Sentell  proves  that,  in 
1861,  Dr.  Vance  was  the  agent  of  defendant  He  says,  speaking  of  Mrs. 
O'Neill:  "  I  have  know  her  very  well  for  twenty-four  or  twenty-five  years. 
In  1861 1  was  a  member  of  the  firm  of  Sentell  &  Prother,  who  did  busi- 
ness with  defendant,  through  her  agent,  Dr.  Yance,  under  the  same 
terms  and  rates  as  to  interest  and  commissions  as  mentioned  in  the  ac- 
count now  sued  on."  So  that  the  relations  between  these  parties  were 
of  long  standing,  and  they  must  have  been  quite  satisfactory,  or  they 
would  not  have  been  renewed  in  1870,  immediately  after  the  death  of  de- 
fendant's husband,  O'Neill. 

Plaintifb  took  the  testimony  of  G.  W.  Sentell  and  of  McLean,  the  book- 
keeper and  cashier  of  G.  W.  Sentell  &  Co.  They,  bpth  prove  the  correct- 
ness of  theaccounts;  and  they  annex  to  their  depositions  a  large  num- 
ber of  drafts  and  invoices  as  vouchers;  and  many  letters  written  to  Sen- 
tell &  Co.  by  Vance,  as  agent  for  Mrs.  O'Neill,  and  in  reference  to  her 
business. 

Defendant  objected  to  this  testimony,  and  to  that  of  Vance  and  Zeigler, 
his  clerk,  and  of  J.  A.  Snider,  a  member  of  the  bar,  all  the  witnesses  in 
behalf  of  plaintiffo,  on  grounds  which  are  embodied  in  one  bill  of  excep- 
tions, which  we  copy,  because  it  \b  easier  than  to  condense  it;  and  be- 
cause it  presents  the  entire  defense  to  the  demand: 

"  Defendants  objected  before  the  clerk  (who  took  the  depositions  of 
Vance  and  Zeigler),  and  before  crossing  the  interrogatories  to  Sentell  and 
Mclican,  and  objected  at  the  trial  to  the  introduction  of  the  evidence  of 
all  said  witnesses,  and  that  of  J.  A.  Snider,  as  also  being  parol  and  testi- 
monial evidence,  which  could  not  be  received  to  prove  the  mandate  or 
power  of  attorney  given  by  M.  G.  Gilmer  to  S.  W.  Vance,  as  the  same 
was  in  writing,  and  the  writing  was  the  best  evidence,  which  could  not 
be  contradicted,  varied,  or  extended  by  parol.    C.  C.  2256. 

"  They  objected  to  the-plaintiCGs'  offer  to  introdace^or  to  taking  of  said 
evidence,  because  plaintiffs  sought,  in  the  claims  sued  on,  to  foree^de- 
fendant  to  pay  a  large  amount  of  usurious  interest  and  compound  inter- 
est; interest  on  interest,  .and  commissions  for  uaaof  jnoney,  which  could 
not  be  proved  by  parol.     Bat  in  law,  no  promise  to  pay  any  interest 
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beyond  five  per  cent  simple  interest  could  be  proved  by  any  other  evi- 
dence than  written  evidence,  signed  by  the  defendant. 

"  They  f  jirther  objected  that  where  it  took  such  evidence  to  bind  de- 
fendant, no  agency  could  be  proved  to  bind  her,  except  written  evidence 
of  the  agency, 

"  That  the  drafts,  and  bills,  and  orders  purporting  to  be  signed  by  S. 
W.  Vance,  as  agent,  were  without  authority,  were  his  debts;  and  no  as- 
sumption of  defendant  to  pay  same  could  be  proved  by  parol  or  other 
than  written  evidence,  signed  by  defendant.  Which  objections  were 
overruled  by  the  court,  and  the  evidence  received,  to  show  acknowledg- 
ments, both  verbal  and  in  writing,  of  acts  by  agent,  and  to  show  pay- 
ments made  by  such  agent,  the  correctness  of  which  payments  was 
recognized  by  the  defendant,  by  writing,  and  to  show,  generally,  the  cor- 
rectness of  the  acts  of  the  agent." 

First— The  first  part  of  this  bill  of  exceptions  is  based  upon  a  misap- 
prehension of  fact.  The  plaintiflfe  offered  the  written  power  of  attorney; 
and  they  made  no  attempt  to  prove  it  otherwise  than  by  this  writing. 
The  testimonial  proof  was  offered  to  show  what  the  agent  did.  The  acts 
of  an  agent  may  be  proved  by  any  sort  of  testimony  by  which  such  acts 
can  be  established;  and  when  they  are  proven,  reference  must  be  had  to 
the  written  power  itself,  in  order  to  determine,  as  a  matter  of  law, 
whether  these  acts  fall  within  its  scope  and  design.  The  distinction  be- 
tween proof  to  establish  a  written  power,  and  proof  to  show  what  the 
BLgent  did  in  execution  of  that  power,  is  too  obvious  to  require  discussion. 
The  written  power  must  be  proven  by  the  writing  itself;  the  acts  of  the 
agent  may  be  shown  by  any  evidence  by  which  the  same  acts,  done  by 
any  individual,  could  be  proven. 

Second — The  next  objection  is  also  founded  on  a  misapprehension. 
The  testimony  was  not  offered  to  prove  any  agreement  by  defendant  to 
pay  compound  interest,  or  usurious  interest.  The  object  was  to  prove 
the  correctness  of  the  account;  and,  certainly,  the  correctness  of  an  ac- 
count may  be  proven  by  showing  that  the  items  of  which  it  is  com- 
posed, debit  and  credit,  are  in  accordance  with  the  actual  dealings  be- 
tween the  parties.  The  fact  that  accounts  were  rendered  frequently, 
during  the  course  of  the  dealing,  and  that  no  objection  was  made  by  the 
debtor;  that  these  accounts  were  running  for  several  years,  and  were  ac- 
knowledged to  bo  correct  by  the  debtor,  and  by  his  agent;  that  payments 
were  made;  would  tend  to  prove  that  they  were  correctly  stated.  Parol 
evidence  is  admissible  to  prove  such  facts,  to  prove  an  account;  and  the 
fact  that  there  are  charges  in  the  account  which  the  debtor  could  not  be 
l^ally  compelled  to  pay,  is  no  obstacle  to  proof  that  he  acknowledged 
it  to  be  correct,  and  promised  to  pay  it,  and  did  make  payments,  at  dif- 
ferent times.    The  effect  of  such  proofs,  so  far  as  any  illegal  chaiges  in 
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the  account  are  concerned,  is  one  thing;  the  proof  of  the  facts  is  another, 
and  a  wholly  different  thing. 

Third — ^It  is  the  uniform  custom  of  the  commission  merchants  of  New 
OHeans,  and  every  planter  in  Louisiana  knows  it,  to  charge  and  allow 
interest  at  eight  per  cent;  to  charge  two  and  a  half  per  cent  commission 
for  sellitig  cotton;  the  same  for  bu3rlng  supplies  ordered;  the  same  for 
advancing;  and  the  same  for  accepting  time-drafts.  When  the  crop  is 
sold,  an  account  is  rendered;  and  if  any  balance  remains,  due  the  mer- 
chant, if  it  is  not  paid,  it  is  carried  into  the  next  account,  treated  as  due 
at  the  date  of  the  last  account;  and  interest  is.  charged  on  it  from  that 
date.  This  balance  is  made  up  of  the  principal,  interest,  and  commis- 
sions, lesi9  proceeds  of  sales,  and  interest  allowed;  and  this  has  been  held 
to  be  no  violation  of  article  1934  of  the  Civil  Code,  1939  of  the  Revised 
Civil  Code;  Mylne's  case,  4  An.;  Compton's  case,  5  An.  Lideed,  the  text 
of  this  article  of  the  Code  is  too  plain  to  leave  any  doubt  as  to  its  mean- 
ing: 

"  Interest  upon  interest  can  not  be  recovered  unless  it  be  added  to  the 
principal,  and,  by  another  contract,  made  a  new  debt  No  stipulation  to' 
that  effect  in  the  original  contract  is  valid." 

An  agreement  by  the  original  contract,  to  pay  interest  upon  interest  is 
not  valid.  Interest  upon  interest  may  be  recovered,  where  the  interest, 
after  it  has  become  exigible,"  is  capitalized,  added  to  the  principal,  and 
by  another  contract  iQade  a  new  debt  -  And  this  is  precisely  what  the 
merchants  in  New  Orleans  do,  and  what  they  have  been  doing,  invaria- 
bly, for  years;  and  the  planter,  who  accepts  the  accounts  without  objec- 
tion, and  continue  to  do  business  with  the  merchant  from  year  to  year 
assents  to  this,  and  binds  himself  as  effectually  as  he  could  do  by  express 
promise,  or  verbal  acknowledgment 

In  point  of  fact,  where  the  credits  in  the  accounts  suffice  to  pay  the 
interest,  this  mode  of  keeping  accounts  can  not  be  called  the  compound- 
ing of  interest;  because,  so  much  of  the  aggregate  debit  as  is  composed 
of  the  interest,  is  paid  by  deducting  the  aggregate  credit,  composed  in 
part  of  interest  allowed,  and  is  extinguished.  The  result  is  the  same  to 
the  debtor,  whether  his  credits  are  first  applied  to  the  payment  of  the 
interest  which  he  owes,  and  the  balance  of  the  credit  is  applied  to  the 
remainder  of  the  debit;  because,  no  matter  how  the  deduction  is  made, 
the  balance  which  remains  and  is  carried  into  the  next  account,  will  be 
precisely  the  same. 

In  the  accounts  of  Mrs.  O'Neill,  the  credits  were  largely  in  excess  of 
the  Interest  and  commissions  charged;  and  the  objection  based  upon  the 
hypothesis  that  interest  was  compounded,  is  not  well  founded  in  fact 
But,  as  we  have  already  said,  the  entire  objection  goes  to  the  effect  of 
the  testimony,  and  not  to  its  adxnisslbiMty. 
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Fourth— The  power  of  attorney  authorized  Yanoe  for  and  in  the  name 
and  stead  of  his  constituent,  "  to  demand,  sue  for,  and  ooUeoC^  and  re- 
ceive all  sums  of  money,  of  whatsoever  nature,  in  all  business  tnuisac- 
tions  of  my  own  and  as  administratrix  of  the  estate  of  my  late  husband, 
P.  Y.  O'Neill,  and  more  especially  the  policy  of  lile-insuraiioe,  to  collect 
and  receipt  for  same  in  my  name  and  stead,  and  other  clemands  of  every 
kind,  nature,  and  description,  which  are  due  and  owing,  or  may  be  pay- 
able to  me  for  my  own  account,  or  as  acting  for  the  interest  of  other 
parties  or  successions,  to  give  good  and  sufficient  rooeipts,'  aoqiManoes, 
and  discharges  therefor;  and  to  do  each  and  every  act  for  me  and  fn  my 
name  and  stead,  during  my  absence  from  said  parish  and  State  hereto- 
fore named,  or  in  my  presence,  that  I  could  do  if  present  and  acting  for 
myself,  specially  empowering  my  said  attorney  in  fact  to  act  for  me  as 
fully  as  I  could  in  the  management  of  plantations  and  estate,  and  all 
other  business  of  whatsoever  nature  in  any  parish  or  State  where  my 
interest  may  exist  or  be." 

It  can  not  be  questioned  that  this  power  was  ample  to  enable  Yance 
to  employ  overseers  and  laborers,  and  to  pay  their  wages;  to  purchase 
necessary  supplies;  to  ship  the  crops,  and  to  control  and  receive  the  pro- 
ceeds. The  plantations  were  in  Bossier,  where  Yance  and  Mrs.  O'Neill 
lived.  To  obtain  supplies,  purchases  must  be  made;  and  they  were 
made,  and  Mrs.  O'Neill  knew  they  were  made  in  New  Orleans,  and  that 
they  were  made  through  plaintliTs,  because  the  invoices,  with  the  goods, 
for  the  plantation  on  which  she  lived,  and  for  the  use  of  her  family,  were 
sent  to  her.  She  knew  that  Yanoe  could  not  afford  to  go  to  New  Orleans 
to  make  the  purchases  in  person,  which  were  required  from  time  to  time, 
during  the  several  years  of  his  agency;  and  she  must,  therefore,  have 
known  that  when  such  things  were  wanted,  Yance  would  order  them,  for 
she  did  not  order  them;  and  that  he  could  not  do  this  otherwise  than  in 
writing.  The  receipt  by  her,  and  the  use  by  her,  of  each  invoice  of  goods 
ordered  by  Yance,  was  a  ratification  of  his  act  in  ordering  them,  which 
she  has  no  power  to  recall. 

Defendant  knew  that  Sentell  &  Co.  were  her  commission  merdiantB, 
and  that  she  had  an  account  and  funds  with  them;  because,  on  the 
seventh  of  April,  1871,  four  months  after  the  giving  of  the  power,  she 
drew  on  them,  at  sight,  to  the  order  of  Yanoe.  She  must  have  known 
that  Yance  paid  her  taxes,  and  the  expenses  of  her  plantations,  since 
she  did  not  pay  them  herself;  and,  as  the  crops  were  shipped  to  Sentell 
&  Ck).,  money  must  be  obtained  from  them  to  meet  all  the  expenses  of 
the  plantations  and  of  the  family;  and  she  expected  Yance  to  get  it,  and 
to  disburse  it  for  her  account.  She  must  have  known  that  the  only  prac- 
ticable way  of  doing  this,  was  by  drawing  on  Sentell  &  Co.  for  the  sums 
required,  as  they  were  required.    These  drafts  were  not  intended  to 
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bind  her,  they  did  not  have  the  effect  of  binding  her,  as  the  maker  of 
commercial  paper,  to  circulate  or  to  be  discounted.  There  can  be  no 
doubt  of  the  authority  of  Vance  to  haVe  demanded  and  to  have  received, 
and  to  have  given  *'  good  and  sufficient  receipts,  acquittances,  and  dis- 
charges," for  the  entire  proceeds  of  sales  of  her  cotton,  or  any  other 
funds  of  hers,  in  the  possession  of  Sentell  &  Go.  The  drafts,  bills,  and 
orders  were  simply  vouchers  to  Sentell  &  Co.  to  show  what  disposition 
they  had  made  of  defendant's  money  and  property  in  their  hands;  and 
as  Vance,  if  he  had  been  in  New  Orleans,  might  have  directed  Sentell  & 
Co.  verbally,  to  pay  (he  money  in  their  hands  to  such  persons  as  he 
might  name,  there  can  be  no  good  reason  why  he  mi^ht  not,  being  in 
Bossier  parish,  give  the  same  direction  in  writing.  Of  course,  in  either 
caae,  if  he  abused  his  power,  and  made  an  improper  disposition  of  his 
con9tituent's  money,  he  would  be  answerable  to  her. 

The  testimony  was  not  offered  to  show  any  assumption,  by  defend- 
ant, of  the  debt  of  her  agent,  but  the  object  was  to  show,  by  proof  of 
her  acts  and  acknowledgments,  that  the  debt  was  her  own;  and  that  the 
agent  bound  her  by  his  gestion  of  her  business,  his  acts  of  administra- 
tion  of  her  affairs. 

The  testimony  was  properly  admitted;  and  it  makes  this  a  very  plain 
case.  Vcuice  proves  the  correctness  of  the  accounts,  and  frequent  recog- 
nitions of  their  correctness  by  Mrs.  O'Neill.  At  the  close  of  his  agency 
there  was  a  disagreement  between  him  and  Mrs.  O'Neill  as  to  the  acts  of 
his  agency,  J.  A.  Snidor  was  the  attorney  of  defendant,  employed  to 
settle  this  disagreement  between  her  and  Vance.  He  procured  from 
plaintifib  the  account  sued  on  for  the  purpose  of  this  settlement.  De- 
fendant, then  Mrp.  Kennedy,  had  the  benefit  of  the  advice  and  assistance 
of  her  husband,  and  of  an  experienced  counselor.  Her  only  complaint 
was  as  to  the  excessive  interest  and  the  commissions  charged.  Nothing 
was  said  about  want  of  authority  in  Vance,  nor  was  any  complaint  made 
as  against  plaintiffe.  She  complained  of  her  agent;  and  that  was  the 
whole  matter  to  be  settled.  Mr.  Snider  went  through  the  accounts,  and 
he  made  a  statement  showing  the  amount  which  she  claimed  to  be  ex- 
cessive. The  settlement  was  made  on  the  eleventh  May,  1875,  witnessed 
by  a  written  instrument,  which  shows  the  payment  to  her  by  Vance  of 
^7099  06.  Vance  says  "  this  was  to  satisfy  her  for  all  objections  she 
made  against  contracts  he  contracted  in  her  name,  the  account  sued  on 
in  this  action  included.  The  account  sued  on  in  this  case  wa'3  made  the 
basis  of  the  final  settlement  made  between  witness  and  defendant." 

1 

Snider  says:  "  The  objections  to  the  account  sued  on  in  this  action 
included  the  sum  specified  in  the  act  of  settlement,  the  same  being 
$7099  06.  Witness  made  up,  in  this  settlement^  a  full  account  of  the 
excessive  interest  and  commissions  embraced  in  the  account  sued  on." 
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Vance  proves  frequent  recognitions,  by  defendant,  of  his  acts  as  her 
agent;  that  he  submitted  to  her,  at  different  times,  accounts  of  bis  trans- 
actions, which  she  acknowledged  as  correct  Vanoe  gave  up  all  daim 
tor  compensation  for  his  services  as  agent,  that  is,  in  addition  to  the 
$7099  06,  whifih  he.  paid  Mrs.  Kennedy,  he  acknowledged  payment  in  fall 
for  his  services. 

Sentell  and  McLean  both  prove  that  Mrs.  Kennedy  was  in  the  o£Qce 
of  Sentell  &  Co.  in  February,  1876;  that  Sentell  showed  the  account  to 
her,  and  asked  her  to  examine  it,  "  and  to  state  her  objections  to  it,  if 
any  she  had.  She  examined  it,  and  replied  that  the  account  was  cor- 
rect, and  that  she  would  pay  it  as  soon  as  she  could."  She  refused  to 
close  the  account  by  note,  as  Sentell  wished  her  to  do,  but  she  said  if 
she  made  a  good  crop  she  would  pay  it  all  that  year;  if  she  did  not 
make  a  full  crop,  she  would  pay  according  to  the  crop,  from  year  to  year, 
until  the  whole  was  liquidated. 

The  account  rendered  tenth  May,  1875,  shows  that  the  entire  proceeds 
of  the  forty  bales  of  cotton  shipped  after  Vance's  agency  terminated, 
were  left  in  the  hands  of  Sentell  &  Co.  on  account  of  her  indebtedness; 
and  that  account  and  the  one  rendered  twenty-first  of  February,  1876, 
show  no  charge  to  her  debit  except  for  interest  accrued,  and  ooamis- 
sions. 

It  is  impossible  to  admit  that  defendant  was  ignorant,  at  the  time  of 
this  interview,  of  the  particulars  of  the  account,  because  this  was  some 
nine  or  ten  months  after  the  final  settlement  between  her  and  Vance, 
when  the  account  had  been  canvassed,  thoroughly  examined,  and  all  her 
objections  had  been  embodied  in  a  detailed  statement,  which  was  made 
the  basis  of,  and  included  in,  the  final  settlement  between  her  and  her 
agent. 

The  question  in  this  case  was  not  as  to  any  promise  by  parol  to  pay 
interest  above  five  per  cent,  nor  as  to  any  obligation  on  her  part  to  pay 
commissions  for  advances.  The  account  rendered  by  Sentell  &  Co. 
showed  a  certain  amount  due  by  her.  Conceding  the  authority  of  Vance, 
her  agent,  to  bind  her,  she  claimed  of  him  such  portions  of  that  account^ 
excessive  interest  and  commissions,  as  she  waa  not  legally  bound  to  pay. 
The  settlement  between  her  and  Vance  left  nothing  open  to  dispute  be- 
tween her  and  Sentell  &  Co.  Having  received  from  Vance  the  equiTa- 
lent  of  the  charges  in  the  account  of  which  she  complained,  if  she  should 
now  be  allowed  a  deduction  for  these  charges,  they  would  be  paid  to  her 
twice:  once,  in  the  settlement  with  Vance,  in  May,  1876,  and  again  by  de- 
ducting them  from  the  account.  No  judicial  tribunal  should  countenance 
such  a  claim.  Defendant  is  bound  to  pay  the  whole  amomxt,  balance 
shown  by  the  account  ending  the  sixteenth  of  May,  187^  and  the  invoice 
of  twenty-sixth  of  July,  1873,  with  interest  to  the  sixteenth  of  May,  1874^ 
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aggregating  S5280  20;  and  one  hundred  dollars,  cash,  twentieth  of  Octo- 
ber, 1874,  to  be  credited  with  82559  40,  proceeds  of  sale  of  forty  bales  of 
cotton,  twenty-fourth  of  February,  1875.  ^ 

It  is  not  possible  to  make  out  a  more  complete  case  of  ratification,  by 
a  principal  of  the  acts  of  an  agent,  than  is  established  by  the  proof  in 
this  case;  and  there  was  no  necessity  to  go  into  the  pitrticulars  of  the 
aoooants,  because  the  result  was  acknowledged  and  admitted  to  be  cor- 
rect, except  the  interest  and  commissions,  which  were  allowed,  corrected,. 
and  paid  by  Vance. 

l>efendant  called  two  witnesses  only,  neither  of  whom  proved  any 
thing  in  her  favor.  One  of  them  said,  on  oross*examination,  that  few 
farmers  on  Red  river  or  elsewhere  made  any  money  for  the  last  six  years; 
and  that  a  great  many  of  the  farmers  on  Bed  river,  **  for  years  past,. 
have  been  running  their  plantations  on  advances  from  their  mer- 
chants." 

The  other  witness  says  he  knows  that  the  Kingston  place,  on  whicb 
Mrs.  O'Neill  lived,  "  if  correctly  managed,  would  have  made  a  profit  from< 
1871  to  1874.'*  On  cross-examination,  he  says  *'  he  does  not  believe  the- 
river  planters  in  Bossier  parish  have  made  much  money  ftom  the  year 
1871  to  1874,  inclusive.  Some  of  the  planters  have  been  running  their* 
plantations  on  advances  made  them  by  their  merchants." 

Mrs.  Kennedy's  acknowledgment  and  verbal  promise  to  pay  the  ao*- 
count,  do  not  bind  her  to  pay  eight  per  cent  interest,  or  commissions,, 
since  the  sixteenth  of  May,  1874.  She  is  bound  to  pay  the  amount  due- 
on  the  sixteenth  of  May,  1874,  not  because  of  any  promise  to  do  .so,  but- 
because  the  settlement  with  Yance  Imposes  that  obligation  on  her;  and 
she  has  no  right  to  claim  any  deduction  on  account  of  the  interest  and 
commissions  charged  up  to  the  sixteenth  of  May,  1874,  because  she  re- 
ceived the  equivalent  from  Vance,  in  order  tliat  she  might  pay  the  whole* 
amount  of  debt  incurred  during  his  agency,  including  interest  and  com- 
missions, of  which  she  complained,  without  loss  or  detriment  to  her. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  so  amended  as  to  read  as  follows:  "  That  G.  W.  Sentell 
&  Ck).,  in  liquidation,  plaintiflSs  and  appellees,  do  have  and  recover  of 
Mrs.  Mattie  G.  Kennedy,  wife  of  P.  J.  Kennedy,  defendant  and  appellant,. 
95280  20,  with  interest  at  the  rate  of  five  per  cent  per  annum,  from  the- 
sixteenth  day  of  May,  1874,  until  paid,  and  the  additional  sum  of  one- 
hundred  dollars,  with  like  interest,  from  the  twentieth  day  of  October, 
1874,  until  paid,  subject  to  a  credit  of  92559  40,  of  date  twenty-fourth 
of  February,  1875,"  and  that  as  thus  amended  the  said  judgment  be- 
aflQrmed  with  costs. 

Mr.  Justice  Egan  took  no  part  in  this  decision. 
44 
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No.  696. 
The  State  ex  rel.  O.  J.  Forstall  vs.  the  Board  op  Liquidators. 

The  act  of  1875  rotiulring  a  final  deccoe  of  this  court  as  to  validity  of  certain  "  doubt- 
ful" boiida.  onumerated  therein,  before  the  Board  of  Liauidators  will  be  per- 
mitted to  fund  tbeui,  docM  not  require  that  there  should  be  a  final  decree  on 
every  individual  bond  of  a  certain  issue. 

A  final  decree  of  this  court  affirming  the  validity  of  one  of  the  bonds  of  a  certain 
issue  (under  ban),  removes  the  taint  from  that  issue,  and  puts  all  of  its  bonds 
on  the  same  footing  with  the  other  bonds  of  the  State  that  have  not  been  legis- 
latively attainted.  But  this  restoration  to  legitimacy  of  those  bonds  does  not 
give  their  holders  the  right  to  compel  the  Board  of  Liquidators,  by  mandamus, 
to  fund  them. 

The  Board  of  Liquidators  have  a  certain  discretionary  power  as  to  the  funding  of 
all  State  bonds,  and  warrants,  and  hence  can  not  be  compelled  to  fund  them  by 
the  summary  process  of  mandamus. 

A  PPEAL  from  the  Fifth  District  CJourt,  parish  of  Orleans.    Rogers,  J. 

W.  W.  Howe,  T,  A.  Flanagan,  and  G,  H.  Braughn,  for  relator. 

H,  N,  Ogden,  Attorney  General,  and  J,  C.  JEV/an/ Assistant  Attorney 
General,  for  defendant.  ' 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  alleges  that  he  holds,  -with  full  power  to 
fund,  five  hundred  and  seventy-nine  bonds  of  the  State  for  five  hundred 
dollars  each,  with  their  coupons,  issued  under  the  act  of  February  25th, 
1870,  and  eighty-eight  bonds  of  the  State  for  one  thousand  dollars  each, 
with  coupons,  issued  under  the  Act  of  March  26th,  1867,  all  of  which  are 
known  and  commonly  designated  as  Levee  bonds,  and  are  valid  obliga- 
tions of  the  State,  and  were  issued  for  a  valuable  consideration.  He 
avers  that  these  bonds  have  been  thus  declared  by  the  Supreme  Court 
of  this  State,  as  is  required  by  the  Act  of  May  17th  1875,  and  he  has 
therefore  the  right  to  have  these  bonds  exchanged  for  the  Con8olidat43d 
Bonds  of  the  State,  the  required  judgment  of  the  Supreme  Court  having 
been  pronounced  in  the  suit  whereto  the  present  relator  was  a  party,  and 
which,  with  the  opinion  of  the  court  accompanying  the  decree,  is  published 
in  the. 27th  Annual  Eeports  of  this  court,  page  577.  He  further  avers  that 
the  Board  of  Liquidation  refuse  to  fund  the  bonds  presented  by  him  for 
that  purpose,  notwithstanding  this  final  decree  of  the  Supreme  CJourt, 
and  he  prayed  and  obtained  a  writ  of  mandamus  to  compel  the 
funding. 

Respondent,  answering  the  rule  to  shew  cause  why  the  mandamus 
should  not  be  made  peremptory,  denies  that  these  bonds  are  valid  obliga- 
tions of  the  State,  or  that  they  were  issued  in  conformity  to  law  and  for 
a  valid  consideration,  and  alleges  that  the  Board  of  Liquidation  is  pro- 
hibited from  funding  the  bonds  by  the  Act  of  1875  until  every  one  of 
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them  has  been  declared  valid  by  the  Supreme  Court,  and  legally  issued, 
•and  that  no  such  decree  has  ever  been  obtained  upon  these  bonds. 

The  lower  court  refused  to  make  the  mandamus  peremptory,  and  the 
relator  appeals. 

The  main  question  for  our  decision  is,  whether  the  legislative  require- 
ment, contained  in  the  act  of  May  17th  1875,  impod^  upon  the  Board  of 
Liquidation  the  duty  of  refusing  to  fund  eve^f  bond  until  it  has  been 
verified  by  a  final  decree  of  this  court  as  legal  and  valid,  and  that  it  was 
issued  in  conformity  to  law,  and  not  in  violation, of  the  Federal  or  State 
constitutions,  and  had  a  valid  consideration ;  or  whether  such  decree, 
rendered  upon  any  bond,  has  relation  to  all  others  of  the  same  issue  or 
series,  and  ia  therefore  in  eflfect  that  final  decree  which  that  Act  makes 
the  duty  of  the  Board  to  require. 

In  May  1875  the  present  relator  applied  for  a  mandamus  to  compel 
the  funding  of  certain  enumerated  bonds  issued  under  the  Acts  of  Feb- 
ruary 25th  1870,  and  March  26th  1867,  alleging  that  the  Board  of  Liqui- 
dation had  refused  to  fund  them,  and  further  averring  that  the  act  of 
1875  was  unconstitutional,  and  hence  the  requirement  above  recited  was 
nulL  In  that  suit  he  prayed  that  that  act  be  declared  imconstitutional; 
and  that  the  Board  be  commanded  to  fund  the  bonds  mentioned  in  his 
petition.  ^ 

The  Supreme  Court  pronounced  the  act  of  1875  constitutional,  thereby 
.Affirming  that  the  duty  of  the  Board  was  to  refuse  to  fund  the  bonds  of 
relator  until  they  had  been  declared  legal  and  valid  obligations  of  the 
State  by  a  final  decree  of  that  court,  and  then  proceeded  to  make  that 
decree  quoad  the  bonds  of  relator,  but  restricting  its  operation  by  the 
formal  expression,  "we  desire  to  be  distinctly  understood  that  we  are 
expresing  no  opinion  upon  the  validity  of  any  bonds  except  those  before 
us  and  in  the  hands  of  the  relator."  State  ex  rel.  Forstall  v.  Board  of 
Liquidation,  27  Annual,  582. 

Manifestly  this  is  not  the  final  decree  required  by  the  Act  of  1875 
which  can  be  invoked  by  the  relator  as  the  authority  to  the  Board  to 
fund  the  bonds  now  presented. .  The  decree  repels  such  use  of  it  in  ex- 
press language.  Apparently  anticipating  that  the  relator  might  so  con- 
strue the  language  of  the  court  as  to  Justify  him  in  demanding  the 
funding  of  all  other  bonds  of  same  series  or  issue  as  those  included  in 
that  decree,  care  was  taken  to  inform  him  and  the  Board  that  such  con- 
struction was  condemned  beforehand. 

The  relator  then  is  the  relator  now.  His  prayer  now  is  that  the  Board 
be  commanded  to  fund  "each  and  all  of  the  above-described  bonds  as 
beloiiging  to  those  issues  covered  by  the  judgment  of  the  Supreme 
Court  rendered  in  the  previous  suit"  We  have  seen  that  the  judgment 
of  the  Supreme  Court  expressly  excluded  from  its  operation  these,  and 
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all  other  bonds,  exoept  those  embraoed  in  that  ecilt  The  Board  had  not. 
before  them  such  final  decree  as  thb  Act  of  1675  rectnlres,  and  their  re- 
fusal to  fund  the  bondsfpresented-  by  tlie  relator  in  this'Soit  was  itroper^ 

In  the  trial  of  the  issue  below,  evidence  was  received,  without  objeollon 
from  the  Attorney  Gener^,  of'  the  leRality  and  validity  of  the  bonds  in- 
cluded in  this  suit  The  bonds  were  offered  in  evidence,  and  the  originals, 
are  brought  up  before  us.  '^  We  are  thus  enabled  to  pass  upon  the  ques- 
tions of  their  legality,  vaHdity,  and  good  oonftideration,  and  to  asoertain 
whether  they  have  the  features  or  qualities  declared  indispensable  by 
the  act  of  1875,  and  we  find  that  they  are  legal  and  valid  obligations  of 
this  State,  that  they  were  issued  in  strict  conformity  to  law,  and  not  irk 
violation  of  the  constitution  oi  thia  United  States  or  of  this  State,  and 
for  a  valuable  consideration. 

We  might  stop  here,  and  leave  still  open  the  question  whether  a  final 
decree  of  this  court  upon  one  bond  was  sufiBcient  warrant  to  the  Board 
to  fund  all  bonds  of  the  same  issue.  But  in  a  matter  of  such  large  pub- 
lie  concern,  where  the  interests  and  public  credit  of  the  State  are  in  some 
sort  involved,  we  have  not  thought  it  improper  to  accept  the  invitation  of 
'the  law  officers  of  the  Government  to  define  with  more  predsicn  what 
is  that  'final  decree'  which  the  Act  of  1875  requires  every  holder  of 
'  questioned  and  doubtiTul  *  bonds  to  obtain  before  he  can  compel  the 
Board  to  fund  them. 

It  is  not  necessary  that  every  holder  of  every  bond,  or  the  holder  of  a 
large  number  of  bonds  of  same  issue,  should  obtain  a  judgment  of  this 
court  upon  them  before  they  can  be  funded,  if  there  has  been  a  final  de- 
cree rendered  upon  other  bonds  of  the  same  issue.  But  on  the  other 
hand,  such  decree  upon  bdiids  of  a  certain  issue  does  not  of  itself  validate 
the  whole  of  that  issue,  in  such  manner  and  with  such  effect,  as  to  de- 
prive the  Board  of  Liquidation  of  the  power  to  exercise  any  discretion 
whatever  in  relation  to  the  funding  of  any  bonds  that  may  be  presented 
to  them. 

The  propriety  and  necessity  of  this  construction  will  be  apparent  upon 
a  brief  statement  of  the  legislation  touching  it  The  funding  Act  (Acts 
1874,  p.  89,)  constituted  a  Board  through  whose  action  the  bonded  debt 
of  the  State  should  be  consolidated,  and  directed  that  the  holders  cl 
bonds  or  warrants  should  present  them  to  this  Board  for  excliange.  If 
a  majority  of  the  Board  should  reject  any  bonds  or  warrants  thus  pre- 
sented, the  holder  of  them  might  apply  by  petition  to  the  proper  court 
for  relief,  and  if  final  judgment  should  be  rendered  in  his  favor,  it  should 
then  be  the  duty  of  the  Board  to  fund  his  bonds  or  warrants. 

Another  act  was  passed  in  the  next  year,  (Acts  1875,  p.  110,)  which  con- 
tained a  list  of  bonds  that  the  General  Assembly  pronounced  *  ques- 
tioned and  doubtful,'  and  reversed  the  duty  of  the  Board  as  to  them. 
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Hone  in  that  liste  des  proecrits  oonld  be  funded  by  the  Board  until  the 
holders  of  them  had  obtained  a  final  deoree  of  this  oourt  attesting  them« 
■as  in  that  act  directed.  The  language  of  the  act  is— that  the  following, 
iasae  of  bonds  and  warrants,  so  far  as  the  same  may  be  now  outstand- 
ing, are  declared  questioned  and  doubtful.  We  held  last  winter  (Ex- 
change Bank  vs.  Board  of  Liquidation,)  not  yet  reported,  that  the  holder 
of  bonds  included  in  that  list  could  not  compel  the  Board  by  mandamus 
to  fund  them  until  he  was.  fortified  by  a  decree  to  that  end. 

A  decree  upon  one  or  more  of  the  same  issue  removes  the  whole  of  that 
issue  from  the  list  of  questioned  and  doubttid  bonds,  but  tiiey  instantly 
fW  in  the  condition  of  all  other  bonds  that  were  never  on  that  list  The 
Board  have  the  right  to  refuse  to  fund  any  and  all  bonds  and  warrants. 
Jts  duty  is  to  refuse  to  fund  all  that  come  to  them  tainted,  without  re- 
gard to  the  fact  whether  they  are  in  the  que^^oned  list  or  not  The 
funding  act  contemplates  a  refusal,  and  provides  a  remedy  by  petition 
to  the  proper  court  for  relief.  The  supplemental  act  malces  it  the  duty 
of  the  Board  not  to  fund  certain  issues.  A  decree  upon  one  bond  of 
'either  of  those  issues  relieves  the  Board  of  the  obligation  not  to  fund 
others  of  the  same  issue,  but  it  does  not  impose  upon  the  Board  the  ob- 
ligation to  fund  all  of  that  issue.  As  to  all  other  bonds  of  the  same 
issue  as  those  declared  valid  by  this  decree,  the  Board  has  the  same  dis- . 
-oretion  that  it  has  touching  bonds  that  were  never  in  the  questioned  list, 
and  it  must  exercise  that  discretion. 

» 

We  are  very  warmly  urged  to  go  further,  and  to  rule  that  the  Board 
must  fund,  without  discretion,  all  bonds  of  the  same  issue,  if  any  one 
bond  of  that  issue  has  recdved  this  court's  imprimatur.  We  are  told 
that  such  ruling  is  required  to  sustain  the  public  credit,  and  that  without 
it,  a  cloud  will  rest  upon  certain  classes  of  public  securities.  We  are 
unable  to  perceive  how  we  increase  the  denseness  of  that  shadow  thrown 
-over  the  list  of  questioned  bonds  by  the  Legislatura  On  the  17th  of 
May  1875  that  body  in  solemn  form  declared,  there  were  bonds  of  the 
'State  to  the  amount  of  fourteen  million  three  hundred  and  twenty  thou- 
sand five  hundred  dollars  which  were  of  doubtful  validity.  This  was  a 
legislative  warning  by  the  State  to  the  Board  of  Liquidation,  and  to  her 
Judges,  to  permit  no  bonds  of  the  proscribed  list  to  be  funded  without 
scrutiny,  nor  imtil  they  had  been  declared  legal  and  valid  obligations  of 
the  State,  and  that  they  had  been  issued  in  strict  conformity  to  law,  and 
not  in  violation  of  the  constitution  of  this  State  or  of  the  United  States, 
and  for  a  valuable  consideration. 

That  there  were  some  bonds  in  that  list  that  had  these  requisites  is 
manifest  from  the  decrees  heretofore  rendered,  and  this  decree  now  ren- 
dered, to  that  effect  That  therefore  other  bonds  in  that  list  that  had 
not  those  requisites,  is  inferrible  from  thQ.  legiadative  declaration  which 
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put  them  under  ban.  We  cannot  deprive  the  Board  of  Liquidation  of 
the  power  of  scrutinizing  ecush  separate  bond  and  warrant,  and  aceepting^ 
it  for  funding,  or  rejecting  it,  as  the  act  of  1874  empowered  it  to  do.  And 
the  fact  that  we  do  this  is  the  surest  warrant  to  the  holders  of  the  genu- 
ine bonds  that  the  public  faith  is  to  be  guarded  and  preserved.  There- 
fore 

It  is' ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed,  which  refuses  to  make  the  mandamus  obtained  by  re- 
lator, peremptory,  because  of  the  decree  of  this  court  rendered  in  suit 
No.  556.  And  it  is  further  decreed  that  the  bonds  set  forth  in  the  rela- 
tor's petition  are  now  declared  to  be  legal  and  valid  obligations  of  the 
State  of  Louisiana,  and  they  were  issued  in  strict  conformity  to  law,  and 
not  in  violation  of  the  constitution  of  the  United  States  or  of  this  State, 
and  for  a  valid  coneAderiationl  It  is  further  ordered  tliat  the  relator  pay 
the  costs  of  both  courts. 


No.  737. 

29    M^  Succession  of  E.  E.  Grace.    Opposition  of  Creditors  and  Hrirs. 

An  order  of  court  f?rantine:  a  continuance  of  a  case  can  not  be  appealed  from. 
A  PPEAL  from  the  Parish  Court,  parish  of  Ouachita,    f^lack,  J. 

R.  W.  &  R,  Richardson,  for  succession  and  appellee. 
Cobb  &  Gunby,  for  Marx,  opponent. 

On  Motion  to  dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Hugh  Yongue,  administrator  of  the  succession  of  £.  £. 
Grace,  having  filed  his  final  account,  its  homologation  was  opposed  by 
Elias  Miller,  tutor  to  a  minor  child  of  the  deceased,  and  by  Amelia  MiUer. 
At  the  June  term  just  past,  a  continuance  was  prayed  by  the  tutor,  and 
his  attorney  filed  an  affidavit  in  support  thereof,  and  the  judge  ordered 
the  continuance  thus  prayed. 

Marx,  a  creditor  of  the  deceased  duly  acknowledged,  prayed  an  ap- 
peal from  this  order.  The  tutor  to  the  minor,  and  the  administrator,, 
move  in  this  court  to  dismiss  the  appeal  on  various  grounds,  the  first  of 
which  is  that  no  appeal  lies  from  an  order  of  continuance.  The  motion 
must  prevail. 

The  appellant  contends  that  his  appeal  is  properly  taken,  because  it 
is  from  an  interlocutory  order  which  works  him  irreparable  injury.    The- 
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injury  oocasioned  by  mere  delay  is  not  irreparable,  and  it  has  been  fre- 
quently held  that  no  appeal  will  lie  from  an  order  granting  a  continu- 
anoe  productive  of  mere  delay.  In  Compton  vs.  Patterson,  1  New  Se- 
ries, 597,  it  was  so  expressly  ruled.  In  the  State  vs.  Judge  of  the  Parish 
(>ourt,  15  La.  521,  this  court  refused  a  mandamus  to  compel  the  judge  to 
proceed  to  a  trial  of  a  cause  in  which  he  had  granted  a  continuance,  and 
the  refusal  was  put  upon  the  ground  that  the  court  would  be  called  on 
to  revise  an  order  from  which  no  appeal  could  be  taken.  And  this  was 
in  accordance  with  the  previous  ruling  in  State  vs.  Esnault,  12  Martin, 
488. 

The  appellant's  counsel  refer  us  to  Duplessis  vs.  Lastrapes,  11  Bob. 
451,  in  support  o^  the  doctrine  that  an  appeal  will  lie  from  an  interlocu-. 
tory  judgment  which  may  work  an  irreparable  injury.  That  is  undis- 
puted, and  is  as  well  settled  as  the  other  ruling,  that  no  appeal  lies  from 
an  order  of  continuance.  Duplessis'  case  was  an  action  to  fix  the  bound- 
aries of  land.  The  defendants  had  called  in  their  neighbor,  whose 
boundary  might  be  affected  by  the  displacement  of  theirs,  and  that 
neighbor  had  called  his  vendor  in  warranty,  and  this  vendor  wanted  a 
continuance  to  call  in  his  vendor.  The  court  said — "if  it  be  conceded 
that  the  defendant  had  the  right  of  making  his  neighbors  parties,  and 
they  their  own,  there  would  be  no  limitation  to  the  number  of  parties 
that  might  thus  be  brought  in."  The  suit  would  thus  be  procrastinated 
to  an  indefinite  period. 

The  reason  of  the  rule,  that  a  mere  order  of  continuance  can  not  be 
appealed  from,  is  its  futility,  and  the  wisdom  of  that  rule  was  never 
better  illustrated  than  in  the  present  case.  For  what  is  the  object  of 
this  appeal,  and  how  is  the  appellant  to  be  benefitted  by  it  ? 

The  concluding  sentence  of  his  counsel's  brief  asks  us  to  reverse  the 
order  of  continuance  granted  by  the  parish  judge,  and  proceed  to  render 
such  judgment  as  the  parish  court  should  have  rendered,  i.  e.  order  the 
distribution  of  the  funds  of  the  estate  among  the  creditors  acknowledged, 
and  placed  on  the  tableau  by  the  administrator. 

As  we  have  not  original  jurisdiction,  there  must  be  rendered  some 
judgment  by  the  lower  court  for  us  to  revise.  There  has  been  neither 
trial  nor  judgment  below.  The  parish  judge  has  not  entered  any  judg- 
ment, in  or  by  which  the  claim  of  any  creditor  has  been  cither  allowed 
or  rejected,  nor  has  he  approved  or  disapproved  any  charge  made  by 
the  administrator.  No  issue,  raised  by  the  pleadings,  has  been  passed 
on  by  him.  What  judgment  should  we  revise,  if  we  undertook  to  do 
what  the  appellant  now  asks  of  us  ?  There  is  but  one  judgment,  order, 
or  decree,  and  that  is,  that>  the  case  be  continued. 

Assume  that  the  order  of  continuance  was  improperly  made.  Assume 
that  an  appeal  from  such  order  is  permissible,  and  that  we  so  declare,  our 
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judgment  would  be  that  the  continuance  was  improperly  granted,  and 
the  case  must  necessarily  be  remanded  for  trial  Obviously  we  should 
«u3sume  original  jurisdiction  if  we  were  to  pass  upon  the  acoount,  or  any 
opposition  thereto.  It  has  not  been  considered  or  adjudged  in  any  man- 
ner by  the  lower  court,  and  we  must  have  before  us  a  judgment  of  thai 
•oourt  upon  the  issues,  or  one  of  them,  to  be  revised.  Here  there  is  no 
Judgment,  either  to  be  affirmed,  amended,  or  reversed.  The  sole  matter 
before  us  in  the  record  is  an  order  of  continuance.  Meanwhile,  no  action 
is  taken  in  the  cas^  in  the  lower  court,  and  thus  the  appellant,  who  com* 
plains  of  an  improper  delay  caused  by  the  order  of  the  parish  judge,  j» 
himself  the  cause  of  a  greater  delay  caused  by  his  appeal 

it  is  unnecessary  to  consider  any  other  of  the  grounds  of  appellees* 
motion  to  dismiss. 

It  is  ordered  and  decreed  that  the  appeal  is  dismissed  at  the  costs  of 
appellant. 


No.  709. 
John  G.  Sanders  vs.  Adeline  Edwards,  Administratrix. 

IVhen  A  motion  for  an  appeal  is  made  in  open  court,  during:  the  same  term  at  which 

judfirment  in  rendered,  no  citation  of  appelUe  is  necessary. 
7he  surety  of  an  administratrix  who  fails  to  perform  her  duties  as  prescribed  bf 

law,  has  a  ri^ht  to  bo  released  from  his  bond. 

1  PPEAL  from  the  Parish  Court  of  Ouachita  parish.    Slack,  J. 

Bobert  Ray,  for  plaintiff  and  appellant. 

Cobb  dt  Gunby,  for  defendant. 

TThe  opinion  of  the  court  'was  delivered  by 

Egan,  J.  This  is  a  proceeding  by  John  G.  Sanders,  surety  on  the  bond, 
of  Adeline  Edwards,  administratrix,  to  require  the  administratrix  to  give 
a  new  bond  and  release  said  Sanders,  and  in  default,  for  her  removal 
and  the  appointment  of  a  new  administrator,  under  articles  3069  and 
3070,  R.  C.  C. 

The  defendant's  counsel  moves  to  dismiss  this  appeal  (which  was 
taken  by  the  surety  from  an  adverse  judgment  in  the  court  below),  on 
two  grounds : 

First— The  want  of  jurisdiction  in  this  court  ratione  materice;  and, 

Second — Because  the  appeal  was  t^ken  by  motion  in  open  court,  and 
the  defendant  and  appellee  had  made  no  appearance  then,  and  never 
had  any  citation  or  notice  of  appeal  as  required  by  law. 
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The  court  has  JurisdictioD.  The  amount  of  the  bond  from  which  the 
surety  seeks  release  is  one  thousand  dollars,  and  that  of  the  succession 
over  five  hundred. 

As  to  the  want  of  citation  or  other  notice  of  appeal,  it  was  talcen  by 
motion  in  open  court  at  the  same  term  at  which  the  judgment  was  ren- 
dered; and  the  order  of  appeal  in  the  record  states,  besides,  that  defend- 
ant's counsel  took  cognizance  of  the  appeal,  being  at  the  time  present 
This,  however,  was  unnecessary  when  the  appeal  was  taken  by  motion 
at  the  same  term  at  which  judgment  was  rendered.  The  law  makes  no 
distinction  in  this  respect  between  judgments  rendered  by  default  and 
otherwise.    See  C.  P.,  article  573. 

The  motion  to  dismiss  is  overruled. 

On  the  merits,  it  appears  that  Moses  T.  Edwards  died  in  1872,  and  de- 
fendant, Adeline  Edwards,  his  surviving  wife,  was  appointed  adminis- 
tratrix on  the  thirtieth  of  September  of  that  year;  that  the  suceession 
amounted  originally  to  over  two  thousand  dollars;  that  the  administra- 
trix, under  order  of-  court,  sold  personal  property  for  cash  to  pay  debts 
to  the  amount  of  near  five  hundred  dollars  in  January,  1873;  that  on 
the  second  of  February,  1877,  she  applied  for  and  obtained  an  order  of 
court  to  sell  for  the  payment  of  debts,  and  did  accordingly  sell  a  house 
and  lot  in  Monroe  for  five  hundred  dollars.  It  was  stated  at  bar,  and 
not  denied,  that  this  sale  was  on  twelve  months  time  at  the  first  offering. 
The  record  is,  however,  silent  on  this  subject 

It  appears  further  probable  that  the  deceased  left  money  at  his  death, 
though  no  amount  is  stated,  and  finally,  that  the  administratrix,  to  use 
the  language  of  the  judge  a  quo  in  a  statement  of  facts  in  the  record, 
"  has  filed  no  account  or  exhibit  of  the  succession  funds."  Under  this 
state  of  facts,  we  think  that  the  surety  had  a  right  to  fear  that  the  ad- 
ministratrix was  so  far  mismanaging  the  succession  that  he  was  in  dan- 
ger of  being  injured  thereby.  The  law  directs  how  successions  shall  be 
administered,  and  it  may  well  be  considered  that  sureties  on  the  bonds 
of  administrators  contract  with  a  view  to  it  It  is  made  the  duty  of  the 
administratrix  to  file  annual  accounts  and  to  apply  for  and  obtain  the 
orders  of  court  to  pay  debts  whenever  there  are  funds  in  hand  for  that 
purpose.  This  the  present  defendant  has  not  done,  nor  has  she  shown 
any  reason  for  not  doing  so,  although  she  had  funds  in  hand  derived 
from  the  sale  of  property,  and  perhaps  otherwise,  and  when  notified  of 
the  apprehensions  and  application  of  her  surety  she  has  not  pretended 
to  excuse  or  justify  herself;  and  although  nearly  five  years  have  elapsed 
since  the  opening  of  the  succession,  she  has  made  no  exhibit  of  its  con- 
dition or  of  her  dealings  with  it.  We  think  this  is  a  proper  case  for  the 
relief  contemplated  by  articles  8069  and  3070  of  the  Civil  Code.  If  the 
defendant  wishes  to  continue  the  administration  she  may  do  so  by  giving 
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new  security.   She  can  not  deal  so  loosely  and  retain  the  old  one  against 
his  will. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ap- 
pealed fron\  be  annulled,  avoided  and  reversed,  that  the  defendant,  Mrs. 
Adeline  Edwards,  give  a  new  bond  and  security  according  to  law  for  her 
faithful  admiDistration  of  the  succession  of  Moses  T.  Edwards,  deceased, 
and  upon  failure  to  do  so  within  three  days  after  the  filing  of  the  man- 
date in  this  case  in  the  court  below,  that  she  be  forthwith  removed  from 
the  administration  of  said  succession,  and  that  the  judge  proceed  at 
once  to  the  appointment  of  a  new  administrator,  who  sh^ll  be  required 
to  give  bond  and  security  according  to  law;  and  thereupon,  that  is,  upon 
the  execution  of  new  and  sufficient  bond  according  to  law,  either  by  the 
present  administratrix  or  by  a  new  administrator  to  be  appointed  as  stated 
that  the  said  John  G.  Sanders  be  relieved  from  any  and  all  responsibili^ 
for  any  acts  of  inaladministration  of  his  principal  from  and  after  the 
date  of  execution  and  acceptance  of  said  new  bond.  It  is  further  or- 
dered that  the  defendant,  Mrs.  Adeline  Edwards,  pay  costs  of  both 
courts. 
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No.  734. 
M.  GiLLis  vs.  B.  E.  Carter  et  al. 

An  intcrvonor  may  make  whatever  amendments  of  his  pleadinfirs  that  tho  plaintiff 
may  make.*provided  the  amendments  do  not  retard  tho  main  suit. 

Whoever  claims  the  ownership  of  property  which  has  been  sold  at  sherilTfi  sale, 
under  a  judflrment  not  absolutely  null,  must  first  proceed  by  a  direct  action  to 
annul  the  judtrment.  Neither  such  a  judi^ment.  nor  the  sheriff's  sale  made  an- 
der  it  can  be  assailed  collaterally. 

A  judfirment  rendered  on  a  prescribed  note  is  not  an  absolute  nullity. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Franklin. 
Crawford,  J. 
Boatner  &  Elam,  for  plaintifif  and  appellee. 
W.  W.  Farmer,  for  defendants  and  intervenors. 

On  Motion  to  dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  appellee  moves  to  dismiss  this  appeal  on  two 
grounds ; 

1.  The  transcript  now  before  us  is  the  same  as  that  brought  up  at  the 
last  term,  when  the  appeal  then  taken  was  dismissed,  except  the  new 
matter  which  consists  of  the  petition  of  appeal,  the  order,  the  servioe. 
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etc,  and  the  old  transcript  ought  not  to  have  been  withdrawn,  and  the 
new  matter  appended  to  it 

2.  The  certificate  of  the  derk  does  not  cover  this  new  matter,  and  \b 
therefore  insufficient 

These  objections  are  frivolous  as  grounds  for  dismissal.  There  is  no 
reason  why  the  old  transcript  should  not  be  used,  if  permission  to  with- 
draw it  had  been  obtained,  and  we  must  assume  such  permission  was 
obtained.    It  saved  costs. 

The  new  certificate  is  in  proper  form,  and  covers  the  whole. 

The  motion  is  denied. 


On  the  Merits. 

In  September  1858  James  P.  Byrne  bought  of  one  Cockerham  a  tract 
of  land  in  Franklin  parish  for  fourteen  hundred  dollars,  and  executed 
three  notes  therefor ;  one  for  three  hundred  dollars  payable  on  March  1. 
1859,  and  two  for  five  hundred  and  fifty  dollars  each  payable  on  March 
1, 1860  and  1861.  A  special  mortgage  was  retained  to  secure  the  pay- 
ment of  the  notes. 

In  July  1866  the  commercial  firm  of  Gillis  &  Ferguson  instituted  suit 
upon  one  of  these  mortgage  notes  for  $550,  and  upon  another  note 
of  8556  80,  and  a  third  for  348.  Byrne  was  dead,  and  his  widow 
had  married  Preston  Hampton^  and  there  were  three  minor  chil- 
dren of  Byrne  surviving  him.  Judgment  was  rendered  in  that  suit  upon 
the  mortgage  note  alone,  with  recognition  of  the  mortgage,  and  was 
signed  in  March  1867.'  Three  years  afterwards  execution  issued,  and 
the  sale  was  injoined  by  Mrs.  Hampton.  It  was  made  finally  pn  Dec.  2 
1871,  when  the  present  plaintiff  became  the  purchaser.  He  sues  now 
to  recover  the  land,  and  for  the  value  of  its  use  and  occupation  during 
1872  and  every  succeeding  year  the  defendant  may  continue  to  oc- 
cupy it 

The  suit  was  instituted  in  June  1873.  Carter  was  in  possession  under 
a  lease,  as  alleged,  from  Preston  Hampton,  and  both  were  made  parties. 
Carter  took  no  notice  of  the  suit  Hampton  pleaded  the  general  issue. 
The  three  children  of  Byrne  intervened,  the  oldest  as  an  emancipated 
minor,  and  the  other  two  by  their  under  tutor,  William  Hampton,  and 
claimed  ownership  of  the  land  by  inheritance  from  their  father,  alleging 
that  the  title  under  which  the  plaintiff  claims  is  an  absolute  nullity,  be- 
cause the  note  upon  which  Judgment  was  rendered  in  Gillis  &  Ferguson's 
suit  was  prescribed,  and  the  judgment  was  upon  a  consent — because  the 
acts  of  the  sheriff  in  executing  the  process  upon  that  judgment  were 
irr(^;xilar,  there  being  no  notice  of  seizure  served  upon  any  person  au- 
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thorized  to  represent  the  intervenore — and  the  administrator  or  curator 
of  the  father's  succession  was  not  a  party  to  that  suit 

The  plaintiff  at  once  excepted  to  the  intervention  for  this,  that  the 
under  tutor  cannot  represent  minors  unless  there  is  a  conflict  of  interest 
between  them  and  the  tutrix,  and  such  conflict  is  not  alle^^,  whereupon 
the  interveners  prayed  leave  to  amend  in  that  respect  But  plaintiff  ob- 
jected upon  the  grounds,  that  an  intervener  cannot  amend  his  pleadings 
at  all,  and  if  he  can,  that  he  cannot  amend  to  cure  a  defect  to  which  ex- 
ception has  been  specially  made,  and  thus  save  himself  from  the  effects 
of  such  exception.    The  court  refused  permission  to  amend. 

An  intervener  is  entitled  to  amend  under  the  same  circumstances  that 
a  plaintiff  is,  restricted  always  by  the  condition  which  perpetually  at- 
taches to  liim  that  he  shall  not  retard  the  principal  suit  Even  if  amend- 
ment were  made  of  the  petition  of  intervention,  if  the  intervener  failed 
to  shew  on  the  trial  the  circumstances  that  required  the  under  tutor  to 
represent  the  minors,  advantage  of  it  could  be  taken  then.  The  circum- 
stances shewn  here  were,  that  the  tutrix  was  a  party  in  her  personal  ca- 
pacity also  to  the  suit  upon  the  note,  in  which  judgment  was  rendered  in 
favor  of  Gillis  &  Ferguson,  and  which  the  interveners  now  se^  to 
annul. 

The  plaintiff  answered  the  intervention  by  denying  that  the  interven- 
ers could  attack  the  judgment,  under  which  he  claimed  title,  without 
bringing  all  the  parties  to  that  judgment  and  sale  before  the  court,  and 
that  the  interveners  were  represented  in  that  suit,  and  the  judgpnent 
binds  them. 

The  intervener  in  a  petitory  action  stands  in  the  position  of  plaintifl^ 
and  must  establish  his  title.  Baldree  v.  Davenport,  7  Annual,  587.  If 
he  claims  by  inheritance  from  a  vendee,  whose  rights  of  property  have 
been  apparently  divested  by  judicial  proceedings  in  enforcing  payment 
of  the  price  to  the  vendor,  or  the  holder  of  the  vendor's  privilege,  he 
must  attack  the  proceedings  in  an  action  against  all  who  were  parties  to 
them.  It  is  ui*ged  by  the  interveners  that  these  proceedings  were  void 
and  of  no  effect,  and  that  the  nullities  set  forth  by  them  are  absolute  and 
not  relative. 

A  judgment  upon  a  prescribed  note  is  not  an  absolute  nullity.  It  is 
not  a  nullity  of  any  kind  as  against  a  party  who  could  plead  prescrip- 
tion, and  failed  to  do  it  The  debt  may  have  been  acknowledged,  or  its 
prescription  may  be  questionable.  When  that  judgment  was  rendered, 
a  plea  of  prescription,  interposed  by  the  defendants  in  Franklin  parish 
to  the  claim  of  the  plaintifb  resident  in  New  Orleans,  would  have  been 
overruled  under  our  jurisprudence  as  then  interpreted.  The  text  of  the 
law  is  now  as  then. 

The  plaintiff  holds  under  a  recorded  title,  translative  of  property,  and 
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it  has  been  held  (Anderson  v.  Carroll  23  Annual,  175.)  that  in  the  absence 
of  any  charge  of  simulation,  the  question  of  the  nullity  of  the  judgment 
under  which  the  sale  was  made,  because  the  sheriff  failed  to  observe  all 
the  forms  of  law  in  making  the  seizure,  cannot  be  inquired  into  collater- 
ally by  a  creditor  who  has  caused  the  seizure  of  the  property  without 
reference  to  .the  .sale.  He  jmust  attack  .the  sherifTs  sale  directly.  The 
intervenors  will  insist  that  they  do  attack  the  sale  directly  in  this  action, 
and  besides  they  are  heirs,  but  they  have  not  all  the  parties  before  the 
court  They  cannot  conclude  the  interests  of  the  plaintiffs  in  the  judg- 
ment, who  would  be  bound  to  the  purchaser  in  case  of  the  annulment  of 
his  title,  nor  of  the  other  seized  debtor  without  making  them  parties  to 
the  suit. 

The  land  belonged  to  the  community  of  acquets,  and  the  surviving 
widow  was  a  party  to  the  suit.  Her  undivided  half  of  the  property  was 
unquestionably  acquired  by  the  plaintift  We  find  in  the  record  that  she 
was  confirmed  as  natural  tutrix  to  the  minor  children,  who  are  the  pres- 
ent intervenors,  Aug.  31, 1866,  and  filed  an  exception  to  the  form  of  the 
action  in  the  following  month,  in  which  she  states  that  she  is  acting  "  in 
her  own  right  and  on  the  part  of  her  minor  children."  We  are  not  pre- 
pared to  say  they  were  not  represented  with  this  appearance  of  their 
tutrix  before  us,  and  why  the  judgment  should  have  recited  in  addition 
to  the  usual  words,  "  by  reason  of  the  law  and  the  evidence",  the  addi- 
tional clause,  "and  the  consent  of  parties"  does  not  appear.  The  proof 
is  ample  to  justify  the  judgment.  Both  the  note  and  the  recorded  act 
of  mortgage  were  in  evidence,  and  this  latter  was  also  the  act  of  sale,  in 
which  was  recited  that  this  note  was  part  of  the  price,  from  which  re- 
sulted the  privilege  of  the  vendor  in  addition  to  the  mortgage. 

The  minors  who  are  here  claiming  ownership  of  the  land  in  contro- 
versy, because  of  alleged  non-compliance  with  certain  forms  of  proced- 
ure, are  themselves  to  be  reproached  with  non-compliance,  either  by 
their  ancestor  or  themselves,  with  the  fundamental  rule  which  obliges 
the  buyer  of  a  thing  to  pay  the  price  of  the  sale.    Civil  Code  art  2527. 

J.  D.  Byrne  did  not  pay  for  the  land.  It  was  sold  to  him  without  any 
cash  payment  The  note  which  represented  part  of  the  price  was  meiged 
in  a  judgment,  under  which  the  plaintiff  bought  The  debt  which  the 
father  owed  was  thus  paid  by  the  plaintiff  when  he  bought  the  land,  and 
the  children  connot  complain  if  their  demand  to  wrest  the  land  from 
him  is  denied.  He  who  seeks  equity  must  do  equity.  He  who  invokes 
the  law  to  permit  him  to  grasp  that  for  which  he  has  not  paid,  is  not 
injured  when  he  is  required  first  to  acquit  his  own  obligation  to  pay  Its 
price. 

Judgment  affirmed. 
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On  Application  fob  Reheabino. 

The  counsel  for  the  defendants  and  for  the  intervenois  have  applied 
for  a  rehearing,  and  in  behalf  of  the  former  claim  that  their  plea  of  pre- 
scription of  one  year  to  the  demand  of  the  plaintiff  for  remuneration  for 
the  use  and  occupancy  of  the  land  during  1872,  was  not  considered  by 
the  court.  A  rehearing  is  therefore  granted  for  the  purpose  of  passing 
upon  that  plea. 


On  Reheabing. 

The  citation  was  served  June  13th.  1873.  The  demand  for  remunera- 
tion for  the  use  of  the  land  during  1872  became  exigible  January  1. 1873. 
The  prescription  of  one  year  does  not  therefore  apply.  The  plea  is  over- 
ruled, and  It  is  ordered,  and  decreed  that  our  former  judgment  re- 
main undisturbed. 


J9_881 

Succession  op  J.  G.  Whitk 

It  is  the  financial  condition  of  the  widow  at  the  moment  of  her  husband's  death. 

and  not  her  condition  at  the  time  she  applies  for  the  widow's  portion  of  one 

thousand  dollars,  which  determines  whether  she  is  entitled  to  that  portion. 
The  removal  of  the  widow  from  this  to  another  State,  will  not  impair  her  right  to 

the  widow's  portion. 
The  creditors  of  a  succession  can  not  demand  that  the  widow  shall  give  security 

for  the  safe  return  of  the  widow's  portion  to  the  heirs. 

A  PPEAL  from  the  Parish  Court  of  Bossier  parish.    Fort,  J. 

J.  D,  Watk'uis,  for  opponent  and  appellant 
J,  A.  Snider,  for  administratrix. 

Ok  Motion  to  dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  The  administratrix  moves  to  dismiss  on  the  ground 
that  the  claim  of  the  opponent  is  less  than  five  hundred  4ollar& 

The  claim  of  the  opponent  is  not  in  controversy.  It  is  acknowledged 
by  the  administratrix.  He  opposes  the  allowance  of  the  widow's  portion 
which  exceeds  that  sum.    The  motion  is  denied. 


On  the  Merits. 

J.  G.  White  died  in  Bossier  parish  in  July  1876.    His  widow  was  ap- 
pointed administratrix  of  his  succession,  and  the  property  was  sold  by 
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her  under  an  order  of  the  parish  court  for  the  payment  of  debts.  The 
sales  were  made  in  December  of  same  year,  and  about  the  time  of  the 
lost  sale,  the  widow  removed  to  Texas,  and  has  not  returned. 

On  March  2d  1877,  a  tableau  was  filed  for  her,  ranking  the  debts  of  the 
deceased,  and  of  the  succession,*  upon  which  her  widow's  claim  of  one 
thousand  dollars  is  placed.  Lane,  an  acknowledged  creditor,  opposes  it. 
The  succession  is  confessedly  insolvent. 

There  is  no  doubt  that  the  widow  was  in  necessitous  circumstances  at, 
and  after  her  husband's  death,  and  at  the  time  of  filing  the  tableau.  The 
opponent  insists  upon  the  authority  of  McCoy's  case,  (26  Annual  686.) 
that  the  condition  of  the  widow  at  the  time  the  claim  is  made  must  de- 
termine her  right.  This  is  in  direct  conflict  with  the  dictum  of  Gimble 
V.  €k)ode,  (13  Annual  352);  also  Sue.  Marx,  (27  Annual  99.)  that  the  right 
of  the  widow  and  of  the  minor  children  of  a  decedent  to  the  portion 
secured  to  them  under  the  act  of  1852,  vests  in  them  at  the  moment  of 
the  death  of  the  deceased,  and  their  condition  then,  and  not  at  any  sub- 
sequent time,  is  the  test  of  the  rightfulness  of  their  claim.  We  think 
this  is  the  sounder  doctrine,  and  is  more  in  harmony  with  the  manifest 
intent  of  the  act,  which  was  to  ward  off  from  the  widow  and  young  chil- 
dren of  one  recently  dead,  the  misery  of  unmitigated  destitution,  and  to 
cover,  as  with  a  shield,  these  helpless  mourners  from  the  pitiless  shafts 
of  poverty,  at  the  moment  when  the  protecting  arm  of  the  husband  and 
father  was  made  powerless  by  death. 

It  is  also  contended  by  opponent  that  whatever  may  be  the  time  that 
controls  the  right  of  the  necessitous  widow,  if  she  does  not  reside  in  this 
State  at  the  time  her  portion  is  formally  demanded,  she  will  not  be  en- 
titled to  receive  it.  On  the  other  hand  we  are  referred  to  a  reported 
case,  Sue.  of  Christe,  (20  Annual  383.)  wherein  it  was  ruled  that  a  sur- 
viving necessitous  widow,  who  had  never  been  in  the  State,  was  entitle! 
to  the  benefit  of  the  act  of  1852,  a  dictum  we  do  not  approve. 

As  the  right  of  Mrs.  White  accrued  at  the  moment  of  her  husband's 
death,  her  subsequent  removal  from  the  State  did  not  annihilate  it.  She 
was  a  resident  of  Louisiana  during  the  coverture,  and  at  its  termination, 
and  may  well  be  considered  as  falling  within  the  designation  of  <  its  own 
widows',  used  in  Stewart's  case  (12  Annual  89.)  when  applying  a  different 
principle. 

The  opponent  argues  that  as  the  widow  in  this  case  has-  only  the  usu- 
fruct, if  she  is  permitted  to  take  the  money  out  of  the  State,  the  miner 
children  may  be  deprived  of  the  benefit  which  the  act  secures  to  them. 
To  this  suggestion  it  may  be  answered,  1.  that  it  does  not  concern  the 
creditor  what  becomes  of  the  money  if  it  be  once  ascertained  and  de- 
termined that  it  does  not  belong  to  the  fund  which  he  can  make  availa- 
ble to  the  payment  of  his  debt    And  2.  we  have  no  power  to  compel  the 
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widow  to  give  security  for  the  production  of  the  money  at  her  defath. 
She  is  the  mother  of  the  minors  and  hence  their  natural  tutrix. 

The  legislature  has  not  thought  proper  to  protect  the  interests  of  the 
mhior  further  than  they  are  in  the  Act  which  created  this  special  provis- 
ion for  them,  although  twenty-five  yeai^  of  experience  under  it  must 
have  presented  cases  not  unlike  the.present,  and  it  is  not  for  us  to  sap- 
ply  any  omission  which  may  be  discovered  in  practically  applying  it 

Judgment  affirmed. 


No.  708. 
The  State  vs.  E.  R  Kino. 

.The  reoovery  of  a  fine  for  the  violation  of  a  criminal  statute  is  prescribed  in  six 

months  from  the  time  the  fine  Is  incurred. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Lincoln. 
Oraham,  J. 

AUen  Barksdale,  District  Attorney,  for  the  State. 

Garrett  &  Garrett^  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant  was  indicted,  tried  and  convicted,  of  t^e 
offense  of  retailing' li()uor  without  a  license,  under  section  910  of  Revised 
Statutes. 

The  Indictment  chaiges  that  the  offense  was  committed  on  tenth  De- 
cember, 1875,  and  was  presented  and  filed  November  16, 1876,  more  than 
jeleven  months  after  the  ofltense. 

The  accused  filed  a  motion  to  quash,  or  plea  in  bar  of,  said  indictment, 
on  the  ground  that  the  prosecution  was  barred  by  the  prescription  of 
six  months,  under  section  986  R  S.  The  plea  was  overruled  and  defend- 
ant excepted. 

There  was  a  verdict  of  guilty,  and  the  couit  adjudged  and  decreed 
that  the  defendant  pay  a  fine  of  $310,  and  in  default  of  paying  said  fine 
that  he  be  imprisoned  for  twenty  days  in  the  parish  jaiL  Defendant  ap- 
peals. 

The  ruling  of  the  court  was  erroneous.  This  is  a  criminal  ^prosecu- 
tion" "  for  a  fine."  Imprisonment  is  no  part  of  the  penalty  for  commit- 
ting the  offense  charged,  but  is  the  mere  consequence  of  not  pairing  Ute 
fine  imposed.  The  court  under  said  section  could  not  inflict,  as  apumsk- 
ment  for  retailing  liquor,  a  term  of  imprisonment.  It  could  only  fine 
•the  guilty  party.  The  prosecution,  therefore,  was  to  recover  or  inflict 
"  a  fine,"  and  was  therefore  prescribed.  The  law  says  no  person  '*  shall 
be  prosecuted  for  any  fine,   *    *    *    under  any  law  of  this  State,  unless 


MONROE,  JULY,  1877.  705 

State  T8.  KiD<(. 

the  prosecution  for  the  same  shall  be  instituted  toitldn  six  months  from 
the  time  of  incurriog  such  fijae"  eta    B.  S.,  sec.  986. 

We  think  that  Merrick,  C.  J.,  correctly  states  the  law  in  the  case  of 
"State  vs.  Markham,  15  An.  500. 

It  is  therefore  ordered^  adjudged^  apd  decreed  that  the  verdict  and 
judgnaent  appealed  from  be  set  aside  and  annulled;  and  it  is  now  decreed 
that  the  plea  of  prescription  made  by  defendant  in  bar  of  this  prosecu- 
tion be  sustained  and  the  indictment  quashed. 


No.  656. 

State  kx  rel.  Frank   Vauohan,   District   Attorney  pro  tebipore,  vs, 

W.  L.  KicHMOND,  Sheriff. 

The  law  which  empowers  judges  to  suspend  sheriffs  from  office,  on  nocount  of  the 

letters*  nofrlect,  or  refusal  to  perform  thf;ir  duties,  is  constitutional. 
The  ofRoe  of  district  attorney  ]>ro  tempore  has  not  l>een  abc»lished. 

• 

APPEAL   from  the  Fourteenth  Judicial  District   Court,   parish  of 
Morehouse.    Ray,  J. 

Frank  Vaughan,  District  Attorney  pro  tern.,  for  relator  and  appellee.^ 

Morrison  &  Farmer  and  Newton  &  Hall,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

DeBlan(!,  J.  On  the  thirteenth  of  June  1876,  the  defendant  was,  by 
a  decree  rendered  by  the  judge  of  the  fourteenth  district,  suspended 
from  the  discharge  of  his  duties  as  the  sheriff  of  the  parish  of  More- 
house. That  decree  is  based  on  a  written  statement  flied  by  the  district 
attorney  pro  tempore,  that  said  sheriff  has  willfully  failed  and  neglected 
to  execute  writs  and  orders  to  him  directed,  and  to  make  return  of  the 
same  to  the  courts  by  which  they  were  issued. 

From  that  decree,  defendant  has  appealed,  and,  as  he  did  before  the 
district  judge,  he  contends  here: 

First — That  the  office  of  district  attorney  pro  tempore  has  been  abol- 
ished by  the  first  section  of  act  No.  44,  approved  on  the  ninth  of  March 
1874,  and  that,  as  it  is  not  sworn  to,  the  statement  of  Frank  Vaughn,  as 
a  private  citizen,  is  insufficient. 

Second — That,  if  Vaughan  was  a  district  attorney  pro  tempore,  he 
was  without  authority  to  act  in  this  proceeding,  because  the  district  at- 
torney was  in  attendance  on  the  lower  court,  when  the  aforesaid  state- 
ment was  filed. 

Third — That,  so  far  as  they  relate  to  the  suspension  of  sherlfiGs  from 
office,  sections  1177,  3592  and  3593  of  the  Revised  Statutes  of  1870,  are 
45 
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unconstitutional  and  void,  because — ^Ist:  the  object  of  the  law  is  not  ex- 
pressed  in  its  title — %d:  a  sheriff  can  be  removed  from  office  but  by  the 
General  Assembly. 

First-On  the  twenty-fourth  day  of  February  1876,  one  Ingram  Law 
killed  R  A.  Phelps.  He  was  indUsted  for  murder  and  a  true  bill  found 
against  him.  At  the  foot  of  the  indictment,  there  is  the  following  dedar* 
atlon,  written  by  the  district  attorney.  *'  I  refuse  to  sign  this  bill,  for 
the  reason.of  my  relationship  to  the  accused,  and  for  other  reasona"  It 
was  after  that  refusal  that  the  indictment  was  signed  by  Yaughan,  as 
district  attorney  pro  tempore. 

Defendant's  counsel  contends  that  the  office  of  district  attorney  pn> 
tempore  ^ns  abolished  by  an  act  of  the  Legislature  of  the  ninth  May 
1874.  We  believe  otherwise.  26  An.  p.  548;  State  ex  rel.  Thoa  Farrar 
vs.  H.  A.  Garret. 

It  is  true,  as  a  general  rule,  that  district  attorneys  pro  tern,  can  repre* 
sent  the  State  only  where  the  district  attorneys  are  absent;  but  they  can 
certainly  do  so,  when,  though  present,  the  district  attorneys  are  unable 
or  unwilling  to  act  In  this  case,  we  must  and  do  presume  that,  as  one 
of  the  principal  causes  of  the  proceedings  against  the  sheriff^  was  Ida 
failure  to  have  arretted  Law,  the  district  attorney,  for  the  reason  which 
induced  his  first  refusal,  declined  to  attend  to  said  proceeding  and  left 
that  task  to  his  substitute.  Far  from  being  an  Irregularity,  this  course 
was  proper  and  commendable. 

Second — ^In  his  able  and  exhaustive  argument,  the  attorney  repre- 
senting the  sheriff,  contests  the  constitutionality  of  the  law  empowering 
the' judge  to  suspend  a  sheriff  He  maintains  that  this  suspension  is  a 
removal,  and  that  a  sheriff  can  be  l^ally  removed  but  by  the  Cteneral 
Assembly. 

What  is  a  removal  ?  It  is  the  act  of  permanently  displacing  one  from 
an  office  or  post  What  is  a  suspension  ?  It  is,  ezclusiv^y,  an  inter- 
ruption in  the  exercise  of  the  officer's  duties,  of  his  authority. 

In  every  land,  under  every  form  of  government,  as  a  censure  or  as  a 
penalty,  ministers  and  priests,  civil  and  military  officers  have  been  sus- 
pended and  deprived  of  their  emoluments  and  privileges.  In  the  armies 
of  the  world,  though  an  officer  may  have  paid  with  his  blood  the  right  of 
wearing  his  sword,  the  power  to  suspend  him  has  never  been  denied. 
Why  then,  if  a  sheriff  has  disregarded  the  duties  imposed  upon  him  by 
his  commission,  his  oath  and  the  law,  hesitate  to  check  his  flagrant  in- 
capacity, and  guard  society  against  the  danger  of  his  criminal  ne(^- 
gence? 

The  delegation  to  a  judge  of  the  legitimate  power  to  suspend  a  sheiifl^ 
when  that  sheriff  has  neglected  or  refused  to  perform  his  duties,  is  not 
prohibited  by  the  constitution  and  not  in  conffict  with  any  of  its  dausea. 
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The  exercise  of  that  power  is  indispensable  to  the  existence  of  a  court, 
for  it  would  be  far  better  to  have  no  court,  than  to  have  one,  the  man- 
dates of  which  are  ridiculed,  despised  and  resisted.  Those  mandates 
should  ever  be  a  terror  to  felons,  and,  to  be  a  terror,  they  must  be  exe* 
cuted. 

Third — One  question  remains  to  be  examined,  and  that  is: 

Has  defendant,  in  his  capacity  of  sheriff  of  the  parish  of  Morehouse, 
discharged  the  duties  of  his  office?    He  has  not. 

Warrants  wore  placed  in  his  hands  for  the  arrest  of  four  parties  in* 
dieted  for  murder.  Two  of  those  parties,  Kennedy  and  Law,  were 
fugitives  from  justice.  One  of  them  left  the  parish  of  Morehouse,  but 
soon  returned  there.  Two  or  three  demonstrations  were  organized  by 
the  sheriff,  for  the  published  purpose  of  capturing  those  fugitives,  but 
those  demonstrations  were  too  transparent  to  deceive  any  one.  They 
were  false  pretenses,  forged  letters  of  credit  drawn  on  the  public  credu* 
lity,  and  a  notice  to  those  who  bad  violated  the  law,  not  to  be  on  the  high- 
way, at  the  store,  the  club-room  or  the  church;  and,  for  these  vain  dis«* 
plays,  these  farces,  the  people  are  to  be  taxed. 

Mr.  Wright,  one  of  the  defendant's  deputies,  testified  **  that  Law  had 
been  at  his  house  in  Bastrop:  he  started,  out  three  times  with  Richmond, 
to  assist  in  arresting  Law;  the  first  time  they  went  a  mile  out  of  town^ 
the  second  time  two  miles  and  afterward  three  miles.  Bichmond  wanted 
to  go  further,  but  the  posse  refused.  It  was  raining  and  the  posae 
thought  the  sheriff  was  drinking  too  much.  He  heard  ever}'  morning 
that  Law  had  been  in  town. 

Mr.  Butledg^  said:  Wright,  the  deputy  sheriff,  brought  me  a  note, 
from  Law,  in  which  he  aslced  me  to  come  and  see  him. 

Mr.  Grant  is  a  resident  of  Bastrop.  Law  was  at  his  house,  told  him 
to  inform  Richmond  that  he  had  come  to  stand  his  trial  and  not  to  put 
himself  to  any  trouble:  that  he  did  not  want  to  surrender  before  the 
commencement  of  the  jury  session. 

Bichmond  said:  I  do  not  think  that  those  I  summoned  as  a  posse 
kept  my  movements  secret  It  seemed  to  be  known  all  over  town  when 
I  intended  to  go. 

As  to  Kennedy,  according  to  the  declaration  of  McGowan.  he  has  been 
in  the  parish  of  Morehouse,  and  about  his  father's  place  since  one  year 
or  more. 

J.  A.  Boss,  the  principal  deputy  of  Bichmond,  declared  that,  since  the 
latter  was  sheriff,  he  had  in  hand  many  warrants  against  parties  who 
were  not  arrested,  and  that  he  never  made  a  return  with  an  affidavit 
thereto  attached. 

One  of  the  deputy  sherifite  suggested  to  Judge  Bussey  that  if  a  suffi- 
cient reward  was  offered,  somebody  would  arrest  Law.    He  inquired. 
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from  the  Judge,  whether  the  son  of  Dr.  Phelps  was  going  to  offer  a  re- 
ward or  not. 

McDowell  was  arrested  for  rape:  defendant's  deputy  testifies  that, 
while  he  was  enting  his  breakfast,  his  prisoner  got  away.  It  took  him 
by  surprise,  for  in  his  own  language:  "previous  to  the  time  of  escaping, 
the  prisoner  liad  made  no  effort  to  escape. 

On  the  second  of  Juno  1876,  Richmond  was  indicted  and  a  true  bill 
found  agaiust  him,  for  having  collected  illegal  fees;  he  was  arrested  and 
released  on  bond  to  appear  before  the  district  court 

We  pass  unnoticed  the  minor  details. 

Defendant  was  charged  and  stands  convicted  of  a  gross,  manifest  and 
unjustifiable  negligence  in  the  exercise  of  his  duties  as  sheriff-— of  a 
negligence  which  amounts  to  a  moral  complicity  with  men  indicted  for 
murder.  As  remarked  by  Mr.  Justice  Martin,  "  those  who  minister  in 
the  temple  of  justice,  from  the  highest  to  the  lowest,  should  be  above 
suspicion  and  reproach.  None  should  serve  at  its  altar,  whose  conduct 
is  at  variance  with  his  obligations.  Surely  he,  who  can  give  his  aid  and 
sympathy  to  screen  offenders,  should  not  be  trusted  to  take  any  agency 
in  their  prosecution."    2  N.  S.  p.  703. 

The  restricted  lines  of  a  parish  or  of  a  State  should  not  place,  beyond 
the  reach  of  a  warrant,  those  who  are  charged  with  murder.  Those 
lines  should  be  crossed,  the  murderer  pursued,  tracked  and  arrested. 
Until  he  accounts  for  the  blood  he  has  spilled,  he  should,  in  no  comer  of 
the  world,  be  allowed  to  stop  and  to  rest,  much  less  should  he  be  per- 
mitted to  prowl,  heedless  and  defiant,  in  the  immediate  vicinity  of  the 
temple  of  justice  and  the  grave  of  the  victim. 

With  as  careless  a  sheriff  as  defendant  was,  the  nefarious  deeds  of 
assassins  and  robbers  would  be  encouraged  and  multiplied,  for,  they 
could,  without  apprehension,  trample  under  their  feet  the  laws  of  the 
State,  of  society  and  of  God,  the  rights,  the  fiesh  and  the  lives  of  those 
who  have  been  brought  to  trust  to  those  laws  for  their  protection. 

In  80  far  as  it  orders  the  suspension  of  defendant,  as  sheriff  of  the 
parish  of  Morehouse,  there  is  no  error  in  the  decree  appealed  from,  and 
that  decree  is  affirmed  with  costs. 


On  Application  for  Rehe^vring. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  An  application  for  rehearing  has  been  made  by  the  re- 
spondent's counsel.  Th^  zeal  of  the  advocate  has  nearly  betrayed  him 
into  indecorum.    It  would  be  justified  if  the  consequences,  imagined 


MONROE,  JULY,  1877.  709 

State  ex  rel.  Vauj^han  ts.  Richmond,  Sheriff. 

and  depicted  by  him,  could  legitimately  ensue  from  our  decision.  His 
argument  is  that  because  the  constitution  has  provided  specific  modes 
of  remoring  certain  oflQcers,  therefore  a  judge  cannot  suspend  a  subor- 
dinate officer  of  his  court 

Dls^'iplinary  power  belongs  to  a  court  from  its  constitution,  and  the 
purpose  of  its  creation.  The  judge  impersonates  the  law.  He  represents 
its  majesty,  its  dignity,  its  authority.  The  officers  of  his  court  are  nec- 
essarily under  his  supervision.  If  either  of  them  grossly  neglect  or 
violate  his  duty,  as  by  contemning  his  authority  or  refusing  to  obey  his 
legal  ordei-s,  he  should  punish  him  for  contempt.  But  when  the  officer 
contemns  the  law  itself,  when  he  puts  its  mandates  at  defiance,  when  he 
wilfully  neglects  or  refuses  to  serve  the  process  by  which  a  criminal  is  to 
be  arrested,  and  thus  mocks  at  and  ciespises  the  law  which  prescribes 
his  official  conduct,  it  is  proper  that  the  exercise  of  his  functions  should 
be  suspended.  The  power  to  protect  itself  is  inherent  in  a  court.  It 
dare  not  permit  the  arm  of  the  law  to  be  palsied  by  the  contumacy  of  its 
executive  officer. 

The  constitution  directs  how  certain  officers  shall  be  impeached,  and 
also  that  all  civil  officers  shall  be  removable  by  an  address  of  the  Gen- 
eral Assembly,  except  those  whoso  removal  is  otherwise  provided  for  by 
the  same  instrument,  (art.  106.)  Thus  much  for  the  mode  of  removing. 
Then  follows  the  provision  to  prevent  an  interruption  of  the  public  b»'si- 
ness  because  of  a  vacancy,  (art.  122.)  All  officers  shall  continue  to  dis- 
charge the  duties  of  their  offices  until  their  successors  shall  have  been 
inducted  into  office,  except  in  cases  of  impeachment  or  suspension.  So 
then  the  suspension  of  any  officer,  so  far  from  being  discountenanced 
and  abhorred  by  the  constitution,  is  expressly  mentioned  in  it.  Such  a 
thing  may  happen.    The  constitution  foresees  that  it  will  happen. 

The  Legislature  therefore  provided  for  the  particular  case,  where  the 
court  from  its  inherent  power  would  have  a  right  to  suspend,  and  pro- 
ceeded to  guard  it  with  restrictions.  The  act  of  1868  prescribes  the 
formal  proceedings  through  and  by  which  the  sheriflf  or  his  deputy,  or 
the  coroner  or  a  constable  who  has  failed  to  make  an  arrest,  may  be 
brought  before  the  court.  The  prosecuting  officer  of  the  court  must 
bring  the  delinquency  of  the  sheriff  or  other  executive  officer,  to  the 
knowledge  of  the  judge  by  a  written  statement,  and  any  other  person 
may  do  this  if  he  swears  to  the  statement,  and  upon  hearing  all  parties^ 
the  power  of  suspension  is  conferred.  (Acts  1868,  p.  161)  The  next  sec- 
tion opens  with  these  words: — it  is  the  spirit  and  intention  of  this  act  that 
the  several  judges  in  this  State  shall  have  a  general  supervisoiy  control 
over  the  officers  appointed  by  the  law  to  execute  the  writs  issuing  from, 
and  the  orders  of  the  courts — and  this  is  but  the  enunciation  of  that 
power  that  courts  must  have,  and  must  exercise  if  need  be,  unless  their 
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authority  is  to  be  reduced  to  impoteiusy,  and  their  peiBonation  of  the 
vigor  of  the  law  to  be  transformed  into  a  mere  simulaonim. 

The  respondent  says  that  a  suspension  sometimes  may  operate  as  a 
removal,  as  for  Instance  when  made  near  the  dose  of  the  term  of  offloe. 
The  enforcement  of  many  laws  produces  effects  not  contemplated  by 
the  law. 

And  he  adds,  this  power  is  liable  to  abuse.  So  is  all  power.  But  tiie 
exercise  of  this  power  under  thin  law  is  surrounded  with  formalitiesaad 
deliberation  of  proceeding  that  guard  against  rash  action,  and  secore  to 
the  officer  a  fair  hearing.  The  very  presence  of  this  appeal  before  us 
shews  that  the  Judge  cannot  act  arbitrarily  to  the  detriment  of  the  offi- 
cer, without  the  latter's  right  to  have  the  causes  of  the  suspension  in- 
quired into.  And  we  have  confined  ourselves  to  the  consideration  of 
the  suspension  of  an  executive  officer  of  a  court  by  the  judge  of  that 
court. 

Behearing  refused. 


Dissenting   Opinion. 

Egan,  J.  I  regret  that  I  have  not  been  able  to  present  fully  the  rea- 
sons which  induce  me  to  dissent  in  this  case  from  the  conclusions  of  the 
majority  of  the  court.  I,  however,  reserve  the  right  of  doing  so  here- 
after. I  do  not  believe  that  under  pretext  of  mere  disciplinary  power 
such  as  is  necessarily  and  properly  lodged  in  the  courts  for  their  own 
protection  and  efficiency,  the  sheriff,  a  constitutional  officer,  elected  by 
the  people,  and  whose  term  of  office  is  fixed  in  the  constitution  itself, 
can  be  either  suspended  or  removed  from  office  in  any  other  manner 
than  that  pointed  out  by  the  constitution.  I  do  not  think  the  Legisla- 
ture could  itself  exercise  such  power  in  any  other  manner  than  by  ad- 
dress, and  it  can  not  confer  it  on  other  officers.  I  concur  fully  in  the 
general  sentiments  of  the  opinion  prepared  by  Mr.  Justice  DeBlanc  as 
the  organ  of  the  court.  Such  a  record  of  official  misconduct  could  only 
have  come  to  us  as  the  outgrowth  of  the  disordered  condition  of  things 
in  this  State  under  usurping  governments  too  feeble  and  too  little  re- 
spected to  enforce  authority. 

(I  Happily,  we  are  now  emei^ng  from  that  unfortunate  condition  and 
may  again  look  for  the  restoration  and  preservation  of  law  and  order 
through  the  aid  of  courts  sustained  by  an  energetic  executive  and  a  sup- 
porting  public  sentiment.  There  is,  in  my  opinion,  no  longer  excuse  or 
occasion  for  such  legislation  as  that  invoked  in  this  case.  Every  judge 
has  the  power  independent  of  it,  to  punish  the  officers  of  bis  court  for 
contempt  of  his  authority  or  disobedience  of  his  mandates.    This  may 
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"be  repeated  as  often  as  occasion  may  require,  and  once  assurance  Is  felt 
that  this  power  will  be  exercised  whenever  necessf^ry,  its  exercise  will 
aeldom  become  necessary.  Meanwhile  the  business  of  court  need  not 
stop,  as  in  case  of  inability  of  the  sheriff  to  act,  the  law  provides  another 
officer,  the  coroner,  to  act  In  his  stead,  and,  indeed,  the  sheriffs  depu- 
ties might  act  none  the  less  while  he  himself  is  undergoing  punishment 
for  contempt  This  disciplianary  power  was  always  found  sufficient, 
during  the  many  years  of  normal  government  of  the  State,  to  the  en- 
forcement of  all  proper  authority.  In  my  opinion  it  will  be  found  now 
to  be  so  again  without  a  resort  to  the  extraordinary  legislation  relied  upon 
in  this  case,  neither  the  origin  nor  probable  objects  of  which  can  be 
"Commended.  However  richly  deserved,  I  do  not  thinlc  the  suspension 
•of  the  defendant  was  authorized  by  the  constitution. 

No  provi&ion  is  made  in  that  instrument  for  the  siLspension  of  sherifb 
4tt  all.  They  may,  however,  be  addressed  out  of  office.  The  suspension 
In  the  present  case  was  a  practical  removal  by  the  mere  order  of  the 
judge.  When  specific  modes  of  proceeding  are  provided  by  law,  espec- 
ially in  a  matter  so  important,  they  must  be  strictly  pursued. 

This  I  underatand  to  have  been  the  uniform  current  of  the  decisions 
<of  this  court. 
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An  oppouoDt  of  aa  administrator's  accoQQt  can  contest  no  Item  of  the  account 

which  he  has  not  in  specific,  or  in  /sreneral  terms,  opposed. 
The  law  of  this  State  prohibiting;  an  individual  from  doinff  business  under  a >lrm 

name,  does  not  affect  a  person  residinflr  in  another  State. 
To  maintain  his  privileipe  on  property  sold  by  him.  as  to  third  persons,  the  vendor 

must  record  the  sale. 
'The  proceeds  of  a  policy  of  life  assurance  taken  out  by  the  husband  in  favor  of  his 

wife,  does  not  become  a  part  of  the  community,  but  beion£rs  exclusively  to  her 

and  her  heirs. 

%  PPEAL  from  the  Parish  Court  of  Ouachita  parish.    Slack,  J. 

Cobb  A  Gunby,  Franklin  Garrett,  and  Bobert  J.  CaldweU,  for  oppo- 
nents. 

K  W»  &  R.  RicJiardson,  for  administratrix. 

The  opinion  of  the  court  was  delivered  by 

Manminq,  C.  J.  Charles  Boffenschen  died  intestate  In  March  1876 
leaving  a  widow  and  six  minor  children.  His  widow  was  appointed  ad- 
oniniBtratrix  of  his  succession,  and  after  inventory  had  been  made,  she 
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obtained  an  order  of  sale  to  pay  debts.  Part  of  the  movables  were  sold 
for  cash  in  June  of  same  year.  The  other  movables  and  a  lot  wiUi  brick 
building  (offered  at  first  sale  and  appraisement  not  having  been  bid)  were 
sold  on  twelve  months  credit  in  July.  In  the  next  month  the  other  real 
estate  was  sold,  and  on  the  26th  of  that  month,  the  administratrix  filed  her 
final  account  and  tableau  of  distribution,  charging  herself  with  sum  total 
of  sales  as  cash,  less  $23.20,  a  bid  that  was  not  paid,  but  taking  care  to 
charge  herself  with  85.25  of  the  same  bid  subsequently  realized.  The 
assets  are  proposed  to  be  distributed  among  the  privilege  and  mortgage 
creditors,  and  are  nearly  consumed  by  them.  The  ordinary  creditors  op- 
pose on  various  grounds. 

Many  items  are  opposed  in  oral  argument  and  brief  which  are  not 
specifically  mentioned  in  the  oppositions,  nor  is  there  a  general  clause 
in  them  under  which  the  intention  to  oppose  such  items  might  be  in- 
cluded. The  representative  of  a  succession  is  bound  to  prove  each  sepa- 
rate item  of  his  account  whether  opposed  or  not.  The  opponent  is  a 
defendant  or  respondent.  His  opposition  is  an  answer.  If  it  does  not 
contain  a  general  clause  indicating  opposition  to  the  whole  account, 
(which  may  be  assimilated  to  the  plea  of  the  general  issue)  the  opponent 
will  be  confined  in  his  contestation  to  those  items  specifically  mentioned 

One  of  the  opponents  excuses  the  absence  of  specific  objections,  alleg- 
ing that  the  administratrix  made  no  .tableau  shewing  who  were  creditors, 
or  how  she  had  converted  the  property  into  money,  or  by  what  author- 
ity she  had  paid  debts,  but  had  merely  furnished  a  balance  sheet,  debit- 
ing herself  with  so  much  cash  on  the  one  side,  and  crediting  herself  with 
the  sums  paid  or  proposed  to  be  paid  to  creditors  on  the  other.  This 
allegation  is  not  sustained  by  an  examination  of  the  account. 

It  has  been  a  widely-adopted  practice  in  this  State  to  file  what  the  pro- 
fession have  called  a  tableau  of  debts  i.  e.  a  statement  of  the  name, 
amount,  and  rank  of  all  the  admitted  claims  against  the  succession,  pre- 
paratory to  and  in  advance  of  their  payment.  The  Code  of  Practice 
nowhere  seems  to  require  it,  but  such  tableau  serves  many  useful  pur- 
poses. That  Code  does  require  that  persons  holding  claims  against 
successions  shall  present  them  to  their  representatives  for  recognition, 
who  shall  write  that  recognition  upon  the  biick  of  the  claim  or  on  an 
annexed  paper.  Arts.  984 — 7.  This  was  done  in  this  ease.  The  oppo- 
nents are  recognized  as  creditors.  The  tableau  that  the  Codes  require  is 
one  of  Distribution  (C.  P.  arts.  988.  993.  Civil  Code,  arts.  1168  et  seq.  new 
no.  1180  et  seq.)  which  diflfers  from  an  account  technically  in  this,  that 
such  tableau  is  a  statement  of  the  manner  in  which  the  representative  of 
the  succession  proposes  to  distribute  the  funds  in  hand,  shewing  what 
claims  either  of  privilege,  mortgage,  or  ordinary  kind  he  is  prepared  to 
pay  with  their  rank,  while  an  account  is  wlwit  its  name  imports,  L  e.  a 
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Statement  of  the  moneyed  assets  which  the  representative  has  received, 
debited  to  himself,  and  on  the  opposite  side,  a  similar  statement  of  the 
moneys  he  has  actually  paid  out,  credited  to  himself.  It  is  in  short  an 
exhibit  of  his  gestion  so  far  as  it  has  gone,  and  such  account  is  intended 
by  the  law  to  be  filed  annually,  and  when  it  is  a  final  account,  the  gestion 
is  completed.  When  therefore  a  creditor  alleges  that  he  has  not  been 
paid,  and  complains  that  he  has  not  been  placed  on  an  administrator's 
account  and  opposes  it  therefor,  the  allegation  of  non-payment  contains 
within  itself  the  reason  why  he  has  not  been  placed  on  the  account.  It 
.  is  because  he  has  not  been  paid  that  he  was  not  placed  on  the  account, 
since  that  shews  only  the  amounts  which  the  administrator  has  paid. 

In  the  present  case,  the  account  shews  the  moneys  received  from  sales, 
giving  date  and  amount  of  each  separately,  so  that  the  correctness  of 
each  item  may  be  at  once  verified  by  examination  of  the  proces-verhaux 
thereof,  and  on  the  other  and  opposite  side  is  a  statement  or  list  of  the 
claims  paid,  or  proposed  to  be  paid,  to  the  oflftcers  of  Court,  for  burial  ex- 
penses etc.,  taxes,  privileges,  mortgages,  commissions,  each  in  its  order, 
shewing  a  balance  of  $25.35  for  distribution  among  the  ordinary  cred- 
itors. 

A  specific  opposition,  so  far  from  being  impracticable,  was  easy  to  be 
made,  e.  g.  the  taxes  due  the  State,  and  those  due  the  town  of  Monroe, 
are  both  placed  under  the  head  of  privileges  separtely,  and  any  opponent 
can  perceive  the  rank  assigned  them,  amount,  the  year  payable,  etc. 

The  opponents  claim  that  the  administratrix  should  be  charged  with 
$43.65  for  inventoried  property  not  sold,  but  do  not  specify  what  articles 
are  meant.  They  also  insist  that  she  should  be  charged  with  §17.95  the 
difference  between  the  bid  which  was  unpaid,  and  the  sum  that  she  col- 
lected from  the  delinquent  bidder  afterwards.  She  acted  discreetly  in 
receiving  the  small  sum  on  the  bid  rather  than  burthen  the  succession 
with  the  expense  of  a  re-advertisement  of  the  articles  which  were  ap- 
praised originally  at  $23.20.  It  appears  she  tieglected  to  sell  the  *sign'  of 
the  deceased,  hung  over  his  door  or  attached  to  the  store,  and  which  was 
appraised  at  $4.50.    She  has  been  charged  with  this  sum. 

If  there  were  no  graver  matters  than  these  complained  of  touching 
proceedings  that  are  exceptionally  regular  in  form,  and  pains-taking  in 
accuracy,  we  should  have  little  trouble  in  disposing  of  them,  but  the  rank 
and  priority  of  mortgage  is  involved,  and  also  the  right  of  the  creditors 
to  include  the  life  insurance  Policy  of  deceased  among  his  succession 
effects. 

D.  F.  Conover  &  Co,  holds  a  note  of  deceased  secured  by  mortgage 
upon  a  lot  with  brick  store  upon  it,  which  was  recorded  October  28th, 
1875.  Thos.  N.  Conner  holds  a  judgment  against  the  deceased  upon  a 
claim  for  building  the  store,  in  which  his  privilege  as  contractor,  builder. 
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and  furnisher  of  materials  is  recognised,  dating  from  29th.  Nov.  1869, 
and  which  privilege  had  been  recorded  on  that  day.  He  also  holds  a  note 
for  materials  fumii^od  in  repairing  the  store,  which  had  been  recorded 
July  21st.  1875.  Conner's  two  privileges  have  precedence  therefore  over 
Gonover's  mortgage  upon  the  proceeds  of  sale  of  that  property,  and  the 
administratrix  thus  ranked  them. 

Conover  &  Co.  daim  also  a  privilege  as  vendor  upon  the  jewelry  which 
formed  part  of  the  stock  of  deceased.  The  note  which  is  secured  by 
mortgage  is  the  same  that  was  given  for  the  jewelry,  it  is  alleged,  but  it 
is  not  60  expressed,  and  if  it  had  been,  it  was  not  recorded.  Becording 
a  mortgage  upon  the  brick  store  and  lot  cannot  be  considered  a  preserva- 
tion of  a  privilege  upon  a  lot  of  jewelry,  nowhere  expressed  either  in  the 
note  or  mortgage.  Nothing  was  of  record  to  connect  the  jewelry  with 
the  note,  and  the  creditor  permitted  it  to  be  sold  with  a  mass  of  other 
movables. 

One  of  the  opponents  contests  the  right  of  Conover  &  Co.  to  appear  in 
court  to  claim  anything,  because  David  F.  Conover  is  the  only  person 
who  composes  that  firm.  It  is  sufficient  answer  to  this  to  say  that 
David  F.  Conover  resides  in  Philadelphia,  and  does  business  there  under 
the  style  of  D.  F.  Conover  &  Co.,  and  the  prohibitory  law  invoked  by 
opponent  does  not  assume  to  control  the  assumption  of  such  business 
name  ojutside  of  the  jurisdiction  of  this  State. 

The  mortgages  of  Younge  and  others  wore  paid  out  of  the  fund  aris- 
ing from  the  sale  of  the  property  specially  mortgaged  to  them  except 
$127.59  which  was  properly  ranked  as  an  ordinary  claim.  The  rent  de- 
manded of  the  widow  for  four  months  occupation  of  the  marital  domidl 
was  properly  rejected  under  every  aspect  Civil  Code,  art  2391  new  no. 
2422. 

The  deceased  had  insured  his  life  for  four  thousand  dollars  in  favor  of 
his  wife  and  children.  The  widow  collected  the  amount  of  the  Policy, 
and  did  not  include  it  among  the  effects  of  the  succession  when  she  filed 
her  account  The  opponents  allege  that  the  sum  thus  received  by  her 
belongs  to  the  succession — that  the  premiums  paid  by  the  husband  on 
this  policy  were  from  the  community  fund,  and  the  amount  of  the  policy 
when  collected  must  belong  to  the  same  fund — ^that  the  husband  cannot 
transfer  or  donate  to  the  wife  community  property  to  the  prejudice  of 
the  creditors  of  the  community— and  if  she  acquired  it  by  the  sHpulaHon 
pour  auirui,  it  is  null  because  forbidden. 

The  point  has  been  twice  before  this  court.  In  Hearing's  case  (26  An- 
nual 326.)  there  was  an  alleged  separation  of  property  between  the 
spouses,  but  in  that  of  Clark  (27  Annual  269.)  as  in  this,  there  was  a  com- 
munity of  acquets.  The  facts  of  this  last  case  present  the  decision  in 
bolder  relief  than  is  likely  to  again  occur.     Clark  and  his  wife  died  on 
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same  day.  Bis  death  was  a  few  hours  before  hers.  The  husband  or  in 
other  words,  the  community  owed  rent  for  the  house  in  which  himself 
and  his  wife  lired.  He  had  but  little  property,  no?  enough  to  pay  his 
rent  He  had  insured  his  life  in  his  wife's  behalf.  His  lessor,  unable  to 
realize  the  rent  frpm  his  scanty  effects,  sought  to  make  this  life-policy 
answerable  for  it.  It  was  held  that  the  money  derived  from  his 
policy  belonged  to  his  wife's  succession,  and  it  was  decreed  to  her  lega- 
tees. The  objections  made  by  the  opponents  in  the  present  case  are  the 
same  as  those  considered  in  these  cases,  and  pronounced  untenable.  The 
policy  on  the  decedent's  life  issued  to  his  wife  for  the  benefit  of  herself 
and  children.  The  premiums  were  paid  by  the  husband  out  of  commu- 
nity funds,  over  wliich  he  had  control  as  head  and  master  thereof.  The 
most  that  could  be  claimed  would  be  the  reimbursement  of  the  premiums 
to  the  community,  but  we  do  not  think  that  claim  well  founded. 

The  parish  court  amended  the  account  by  increasing  the  balance  for 
distribution  among  the  ordinary  creditors  by  a  small  sum. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  affirmed  the  costs  of  appeal  to  be  paid  by  opponents. 
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The  State  vs.  Joseph  (^olbebt.  ^  ***^ 

29    716 

The  admififlion  by  the  plaintiff  that  an  absent  witness  of  defendant  would,  if  pres- 
eaU.8wear  to  certain  tacts,  will  not  debar  the  plaintiff  from  disproving  the  facts. 

What  a  witness  has  deposed  in  a  previous  examiirtition.  in  the  same  ease,  is  admis- 
sible to  rebut  his  testimony. 

In  a  criminal  case  the  judfire  may.  even  after  the  evidence  is  closed,  reopen  the  case 
at  any  tl^e  before  the  ar£rume;it  besrins. 

The  juries  in  criminal  cases,  as  a  rule,  should  not  be  permitted  to  tnke  with  them 
to  their  places  of  eonsultation  any  part  of  the  evidence  that  may  be  in  writing. 
They  must  rely  on  their  recollection  of  the  evidence. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Union, 
Trivible^  J. 

Bobert  J.  Vaughn,  District  Attorney,  for  the  State. 

J,  8,  TounQt  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Sfenceb,  J.  The  defendant  was  indicted,  tried  and  convicted  of  the 
larceny  of  a  hog  and  sentenced  to  two  years  in  the  penitentiary. 

Before  trial  he  filed  an  affidavit  for  continuance  on  account  of  the  ab- 
sence of  one  Joe  Mays  and  two  other  witnesses,  whose  testimony  he 
swore  was  material,  stating  the  facts  he  expected  to  prove  by  them. 

The  district  attorney  admitted  that  the  witnesses  named,  if  present, 
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would  swear  to  the  facts  stated.  The  defendant  thereupon  announced 
his  readiness  for  trial,  without  requiring  the  State  to  admit  the  truth  of 
the  facts  stated  in^tho  affidavit,  as  he  might  have  done. 

For  the  purposes  of  the  trial,  therefore,  the  three  absent  witnesses 
were  to  be  considered  as  having  been  put  upon  the  stand,  and  as  having" 
testified  as  stated  in  the  affidavit  which  was  accordingly  read  to  the 
jury  by  the  defendant's  counsel  as  part  of  his  evidence. 

The  district  attorney  thereupon  offered  the  testimony  of  said  Joe 
Mays,  taken  contradictorily  with  the  accuf-ed,  on  the  preliminary  exam- 
ination, and  also  the  testimony  of  one  Hudson,  in  rebuttal,  and  as  im- 
peaching the  statements  of  the  witnesses  as  sworn  to  by  the  accused 
and  admitted  by  the  State.  This  evidence  on  part  of  the  State  was  ad- 
mitted by  the  couit  after  the  district  attorney  had  announced  that  he 
had  closed.    To  this  evidence  the  accused  by  his  counsel  objected — 

First — That  the  statement  of  the  testimony  of  the  absent  witnesses  as 
given  in  the  affidavit  can  not  be  contradicted. 

Second — That  after  announcing  that  the  testimony  was  closed,  thedis> 
trict  attorney  could  not  offer  further  evidenca 

Third — That  the  testimony  tal^en  before  the  committing  magistrate 
was  not  admissible  unless  the  witness  was  dead  or  absent  from  the  State, 
which  was  not  shown. 

In  answer  to  the  first  and  third  objections,  it  suffices  to  say  that  the 
statements  of  the  affidavit  were,  for  the  purposes  of  the  trial,  taken  and 
considered  as  the  evidence  of  the  absent  witnesses,  and  therefore  could 
be  contradicted  or  discredited  in  precisely  tlie  same  ways  that  their  testi- 
mony, if  actually  given,  could  bo. 

One  of  the  modes  of  discrediting  a  witness  is  by  showing  that  he  had 
sworn  differently  on  a  previous  examination;  and  this  fact  would  be  best 
proved  by  the  record  of  that  examination.  If  the  objection  had  been 
that  the  State  had  not  laid  the  foundation  for  its  admission  by  asking 
the  witness  if  he  had  ever  previously  sworn  differently,  it  would  have 
been  perhaps  good,  but  that  objection  was  not  made,  and  we  can  not 
supply  it. 

As  to  the  second  objection,  it  was  a  matter  to  be  left  to  the  sound  dis- 
cretion of  the  judge,  whether  he  would,  after  the  State  announced  that 
it  had  closed,  and  before  argument  began,  allow  further  evidence.  We 
see  no  reason  to  suppose  the  judge  abused  this  discretionary  power  in 
this  case. 

The  counsel  of  accused  further  asked  the  judge  to  permit  the  jury,  on 
retiring  to  consider  their  verdict,  to  take  with  them  his  affidavit  afore- 
said, stating  the  facts  that  it  was  admitted  the  absent  witnesses  would 
swear  to.  The  judge,  we  think,  properly  refused.  The  affidavit  had 
been  read  to  the  jury,  and  constituted  only  part  of  the  evidence  submit- 
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ted  to  them.  The  evidence  in  criminal  cases  is  to  a  great  extent  oral, 
and  never  reduced  to  writing.  It  would  not  be  proper  to  give  the  jury 
part  of  the  evidence.  They  must  rely  upon  their  memory;  and  it  is  not 
the  pi-actice  in  criminal  cases  to  allow  the  jury  to  take  written  evidence 
offered  with  them  to  the  jury  room.  Cases  might  arise  when  the  judge 
in  his  disci^eiion  would  permit  it  to  be  done,  as  where  it  was  necessary 
for  a  jury  to  compare  handwriting  or  other  similar  instances,  but  the 
present  case  (jioes  not  fall  within  the  classes  referred  to. 
Judgment  affirmed  with  costs. 


Dissenting  Opinion. 

Egan,  J.  I  dissent  from  so  much  of  the  opinion  read  by  Mr.  Justice 
Spencer,  as  the  organ  of  the  court,  as  sustains  the  ruling  of  the  court 
below  in  admitting,  against  the  objection  of  the  counsel  for  the  accused, 
the  deposition  of  a  witness  taken  on  the  commitment  trial  to  contradict 
the  admissions  made  by  the  counsel  for  the  State  embodied  in  the  affi- 
davit of  the  accused.  I  think  this  was  error.  The  State  by  making  the . 
admission  induced  the  accused  to  go  to  trial  on  the  faith  and  assumption 
that  the  statements  of  fact  in  the  affidavit  should  be  taken  as  the  evi- 
dence of  the  witness  and  contained  no  basis  for  the  subsequent  introduc- 
tion of  evidence  of  different  statements  at  another  time,  the  right  to 
inquire  into  which  had,  I  think,  been  waived  by  the  State  by  the  admis- 
sion of  the  affidavit.  As  independent  evidence,  the  deposition  was  liable 
to  the  objections  made.  It  must  be  supposed  to  have  influenced  the 
verdict.  The  court  should  not  have  allowed  the  case  to  be  reopened  to 
receive  this  evidence,  and  could  not  control  its  effect.  A  new  trial  should 
be  ordered. 


No.  695. 
The  State  vs.  Tod  Johnson. 
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A  question  put  to  a  witness  In  a  criminni  procpodingr  which  suer^ests  the  answer,  is      ['20     344 

not  the  less  leading:  because  propounded  in  the  alternative. 
A  yerdlct  of  guilty  on  the  olTense  char«red.  when  a  different  offense  only  has  been 

proved,  should  be  set  aside  by  the  court  a  ^a. 
If  the  description  of  stolen  property,  in  an  indictment,  is  too  firenoral.  it  may,  by 

permission  of  the  court,  be  amended. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Felici- 
ana.   McVea,  J.    Trial  by  jury. 
J.  H.  Lamon,  District  Attorney,  for  the  State. 
W.  F,  Kernaiij  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 
Egan,  J.    The  defendant  was  tried,  convicted,  and  sentenced  to  fifteen 
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months  imprisonment  at  hard  labor  in  the  penitentiary,  upon  the  chaiige 
of  larceny  of  "  an  animal  of  the  cow  kind."  After  an  ineffectual  motion 
for  new  trial,  and  an  equally  ineffectual  motion  ia  arrest  of  judginent  be 
has  appealed. 

The  first  ground  of  error  assigned  is  that  the  court  permitted  the  dis- 
trict attC'mey  to  ask  one  Guy,  his  own  witness,  and  hot  shown  to  be  hoa- 
tUe  to  him  or  the  prosecution,  or  reluctant  to  give  evidence,  the  leading 
question,  '*  did  or  did  not  accused  acknowledge  to  you  that  he  had 
marked  the  calf  ?"' the  said  question  biding  leading  and  suggestive  of  the 
answer.  We  think  this  was  error,  and  the  fact  that  the  question  was 
put  in  the  alternative  form  does  not  remove  the  objection.  Such  form  of 
question  was  not  allowable  at  common  law;  nor  here,  under  the  statute 
which  adopts  the  oommon*law  rules  of  evidence  in  criminal  proceedings. 
1  Greenleaf,  6484  Phillip's  Ev.  vol.  2,  p.  688;  same  page,  888,  n.  572. 

The  propriety  of  this  rule  is  the  more  manifest  because  the  question 
asked  appears  from  the  record  to  have  elicited  the  principal,  if  not  the 
only,  evidence  on  which  the  accused  was  convicted,  and  that,  too,  in  the 
shape  of  admissions  made  to  a  witness  under  such  circumstances  that 
the  fact  could  not  be  contradicted. 

The  second  ground  of  error  assigned  is  that  the  court  erred  in  refusing 
a  hew  trial,  because  the  only  offense  proved  against  the  accused  was  that 
of  ''  marking  a  calf,"  which  does  not  constitute  larceny.' 

That  such  is  the  law  is  beyond  question,  and  a  bill  of  exceptions  in  the 
record  makes  it  almost  certain  that  altering  the  mark  of  a  calf,  the  prop- 
erty of  another,  which  is  of  itself  a  substantive  and  distinct  offen.se,  was 
the  extent  of  that  proved  against  the  accused.  But  whether  so  or  not^ 
that  fact  was  elicited  improperly,  as  we  have  seen,  under  the  first  head, 
and  we  must  suppose  that  it  materially  influenced,  if  it  did  not  al- 
together  induce,  the  verdict  of  the  jury. 

The  third  ground  of  error  is  that  the  information  is  bad,  for  not  speci- 
fying the  particular  animal  of  the  cow  kind  charged  to  have  been  stolen. 
It  is  certainly  very  loose  pleading  to  charge  simply  the  larceny  of  an 
animal  of  the  cow  kind,  and  is  too  uncertain  to  be  encouraged.  This 
was,  however,  one  of  tnose  things  which,  under  section  1047  of  the  Be* 
vised  Statutes,  the  court  might  have  permitted  to  be  amended,  it  being, 
in  the  language  of  the  statute,  "the  name  or  description  of  a  thing 
named  or  described ''  in  the  information.  While,  however,  we  are  not 
disposed  to  encourage  so«  loose  pleadings,  we  are  not  prepared  to  arrest 
the  judgment  for  a  matter  which  might  have  been,  and  may  yet,  under 
leave  of  the  court,  be  amended  under  the  view  we  have  taken  of  the  case 
otherwise.  It  may  be  as  well,  however,  to  remark,  that  this  information 
is  loosely  drawn,  and  we  recommend,  in  the  public  interest,  more  carefol 
pleadings  in  such  matters  in  future. 
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For  the  reasons  assigpied,  it  is  ordered,  adjud^d,  and  decreed  that  the 
verdict  and  sentence  appealed  from  be  annulled,  avoided ,  and  set  aside, 
and  that  this  ease  be  and  it  is  hereby  remanded  to  the  court  below,  to 
be  proceeded  with  according  to  law  and  the  principles  herein  announced. 


No.  557. 
John  T.  Ludblivg  vs.  Mary  H.  Felton  and  Husband. 

A  dlsohar^e  in  bankraptoy,  like  prescription,  does  not  expnniare.  but  merely  bars 

the  reeovery  of  debts,  and  If  not  specially  pleaded,  will  not  be  noticed. 
Neither  a  decree  of  separation  of  property,  nor  hor  husband's  dischartire  in  bank- 

raptoy,  will  relieve  the  widow  from  liability  for  one  half  the  oommunlty  debts, 

should  she  aooept  the  community. 
The  widow  who  sells  a  part  of  the  community  property  for  her  own  benefit,  thereby 

accepts  the  community. 
The  liability  of  the  widow  for  her  share  of  community  debts  is  prescribed  in  ten 

years  from  her  acceptance  of  the  community. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.    Bay,  J. 

C.  T,  Dun,  for  plaintiff  and  appellant. 

Todd  &  Brighanij  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  This  suit  is  against  the  defendant  to  make  her  liable  for 
the  debt  of  her  former  husband,  James  G.  Felton,  upon  the  ground  al- 
leged that  she  had  accepted  the  community  which  it  was  stated  existed 
between  her  and  Felton  at  the  time  of  his  death,  by  using  and  disposing 
of  the  community  property. 

The  answer  contained  in  substance: 

First — ^A  general  denial. 

Second — An  allegation  that  previous  to  Felton's  death,  defendant  had 
obtained  against  him,  in  1869,  a  judgment  separating  them  in  property 
and  dissolving  the  community. 

Third — ^That  Felton  became  a  bankrupt  in  1868  and  surrendered  what 
little  property  he  had  in  bankruptcy.  And  that  at  his  death  he  left  no  es- 
tate whatever. 

Fourth — ^It  was  alleged  that  no  legal  judgment  was  ever  rendered 
against  Felton  in  favor  of  plaintiff  as  alleged.  That  after  his  surrender 
he  was  never  legally  represented  in  the  proceedings. 

Fifth — ^That  after  Felton's  death,  she  had  made  a  declaration  before 
the  recorder  showing  the  above  facts  in  regard  to  Felton  leaving  no  es- 
tate and  no  property,  and  the  previous  dissolution  of  the  community, 
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with  a  view  of  relieviDg  herself  of  any  suspicion  of  having  accepted  the 
community,  or  of  there  being  any  community  to  accept 

Sixth — She  denies  that  she  was  in  any  manner  liable  for  the  debt  sued 
for,  or  for  any  of  Felton's  debts. 

Seventh — She  pleaded  against  the  demand  the  prescription  of  one, 
three  and  five  vears. 

Ck)unsel  on  both  sides  have  lengthily  and  exhaustively  discussed  the 
second  and  third  grounds  of  defense;  but  under  the  view  we  have  taken 
of  this  case,  we  do  not  consider  either  ground  as  materially  affecting  its 
conclusion  and  decision. 

A  surrender  in  bankruptcy  does  not  operate,  or  have  the  effect  of,  a 
payment  Payment  extinguishes  absolutely  the  obligation,  both  moraljy 
and  legally.  Bankruptcy  is  simply  a  bar  to  the  enforcement  of  it  If 
bankruptcy  extinguished  a  debt,  then  when  the  principal  obligor  thereof 
took  its  benefit,  the  surety  of  that  debt  would  be  discharged.  In  other 
words,  the  very  contingency  (to  wit:  insolvency  of  the  debtor)  which 
necessitates  and  occasions  suretyship  would  extinguish  it.  The  dis- 
charge or  bar  resulting  from  bankruptcy  not  extinguishing  the  debt,  but 
leaving  the  natural  and  moral  oblipcation  to  pay  in  all  its  force,  it  follows 
that  unless  pleaded  in  defense  by  the  debtor  it  is  waived;  and  that  a 
judgment  rendered  against  a  bankrupt  who  does  not  plead  his  discharge 
in  bar  of  the  action,  is  just  as  valid  as  a  judgment  against  a  debtor  on  a 
prescribed  debt,  where  prescription  is  nut  pleaded. 

We  see  no  reason  therefore  to  doubt  the  validity  of  plaintiffs  judgment 
against  James  G.  Felton. 

Nor  do  we  understand  or  see  the  force  of  defendant's  argument  as  to 
the  effect  of  the  bankruptcy  of  James  G.  Felton  on  the  wife's  liability  for 
community  debts,  if  she  be  held  to  be  a  partner.  If  she  accepted  the 
community  either  expressly  or  tacitly,  his  discharge  would  not  protect 
her  from  pursuit  for  her  half  of  the  debt.  As  we  have  seen  a  dischaiige 
in  bankruptcy  is  not  a  payment.  When  her  husband  went  into  bank- 
ruptcy, the  debts  of  the  community  were  not  thereby  paid  or  extin- 
guished: and  if  afterward,  by  the  happening  of  the  necessary  conditions, 
to  wit:  dissolution  of  the  community  and  its  acceptance  by  her,  her  lia- 
bility for  those  debts  became  absolute,  she  could  not  plead  his  dischaiige 
in  bar  of  an  action  against  her;  no  more  than  could  one  joint  or  solidary 
debtor,  plead  the  bankruptcy  of  his  eo-debtor.  So  we  see  it  is  matter 
of  no  moment  in  this  case  whether  James  G.  Felton  went  into  bank- 
ruptcy and  was  discharged  or  not,  if  it  is  true  as  alleged  by  plaintiff  that 
his  debt  was  a  community  debt — that  on  the  dissolution  of  that  commu- 
nity, whether  by  death  or  judgment,  defendant  accepted  it 

Nor  is  it  material  to  the  decision  of  this  cause,  whether  the  commu- 
nity between  Felton  and  the  defendant,  was  dissolved  by  a  judgment  or 
by  death. 
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The  important  question  is,  after  it  was  dissolved,  did  she  accept  it,  either 
expressly  or  tacitly  ?  Happily  we  are  all  agreed  that  in  one  or  the  other 
way,  it  was  dissolved.  We  are  equally  agreed  that  the  acceptance  may 
be  express  or  tacit — by  words,  or  by  deeds  only — and  that  having  ac- 
cepted in  either  way,  the  wife  is  liable  for  one  half  of  the  community 
debts. 

The  only  difference  between  the  cases  where  the  dissolution  is  by  death, 
and  where  it  is  by  judgment,  is  that  in  the  former  the  wife  is  presumed 
to  accept  unless  she  renounces,  and  in  the  latter,  she  is  "  supposed  "  to 
renounce  unless  she  accepts.  But  the  effect  is  the  same  in  both  cases, 
when  she  has  accepted.  See  C.  C.  2410,  2413, 2414,  2415—2420—12  An.  77, 
13  An.  470. 

That  the  wife  has  the  right  and  power  to  accept  the  community  when 
it  is  dissolved  by  judgment,  is  clearly  and  explicitly  shown  by  article 
2430  of  the  Civil  Code,  and  that  that  acceptance  may  be  express  or  tacit 
is  equally  indisputable.  See  cases  above  cited.  If  therefore  it  is  shown 
that  plaintiff's  debt  is  one  of  the  community,  and  if  defendant  has  ac- 
cepted expressly  or  tacitly,  she  is  certainly  liable  to  pay  one  half  of  it, 
unless  barred  by  prescription. 

There  is  no  pretense  that  she  ever  expressly  accepted  the  community,, 
but  it  is  urged  that  she  did  so  tacitly,  by  taking  possession  of  its  effects 
and  disposing  of  them  for  her  own  benefit.  There  was  a  mass  of  testimony 
taken  on  this  question,  and  it  would  be  impracticable  for  us  even  to  at- 
tempt its  recapitulation.  We  have  read  and  considered  it  with  care,  and 
must  say  that,  (aside  from  the  legal  presumption  that  the  effects  found 
in  the  possession  of  the  parties  at  its  dissolution  belong  to  the  commu- 
nity) the  proof  satisfies  us  that  there  were  at  least  four  or  five  mules 
and  perhaps  other  effects  belonging  to  the  community,  and  that  the  de- 
fendant sold  and  disposed  of  them  for  her  own  benefit.  This  act  was  a 
tacit  acceptance  and  notwithstanding  any  "supposed  "  renunciation  re- 
sulting from  her  silence  after  judgment  of  separation,  "  makes  her  liable 
as  a  partner."    12  An.  77;  13  An.  470;  C.  C.  2418. 

But  her  liability  as  a  partner  is  only  for  one  half  of  the  debts.  True 
she  would  be  responsible  to  the  administrator  or  heirs  of  her  husband 
for  the  amount  of  the  value  of  his  half  of  the  community  effects  so  dis- 
posed of  by  her.  But  in  this  case  there  is  no  proof  in  the  record  which 
enables  us  to  determine  that  value.  We  do  not  agree  to  the  proposition 
that  we  can  take  judicial  cognizance  of  such  values.  Besides  if  the  cropS; 
of  1870  be  held  to  have  been  community,  it  is  shown  that  it  was  absorbed 
by  the  expenses  of  makhag  it  and  perhaps  other  privileged  claims 
Bgaioat  the  community  may  have  been  paid  by  the  widow.  Besides  we 
are  not  prepared  to  say  that  a  mere  creditor  of  the  estate  of  tlie  bus- 
baad,  oaa  reeover  in  such  a  demand— because  she  only  owes  the  amount; 
46 
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of  the  value  of  the  husband's  share  of  the  common  effecta  She  owes 
that  to  the  estate  of  her  husband  and  not  to  any  particular  creditor 
thereof. 

The  plea  of  prescription  of  one  three  and  five  years  interposed  by  the 
defendant  can  not  be  sustained.  She  accepted  the  community  in  1871 
and  this  suit  was  brought  in  1B74.  Her  obligation  to  pay  half  of  the 
debts  of  the  community  flows  from  a  quasi  contract,  from  an  assimipsit 
implied  by  law  from  her  act  of  acceptance.  The  prescription  applicable 
to  such  an  action  is  that  of  ten  years.    C.  C.  3544. 

It  is  therefore  ordered  adjudged  and  decreed  that  the  Judgment  ap- 
pealed from  be  avoided  and  reversed,  and  it  is  now  ordered  and  decreed 
that  John  T.  Ludeling  have  and  recover  of  the  defendant  Mary  H.  Fel- 
ton, four  hundred  and  sixty  dollars  with  five  per  cent  interest  thereon 
from  first  of  January,  1868,  and  costs  of  both  courts. 


No.  617. 
Sarah  L.  Lay  et  al.  vs.  Succession  of  Elias  O'Neii.. 

The  botnolof^ntion  of  a  tutor's  accounts,  even  when  had  contradictorily  with  the  un- 
der-tutor.  is  not  conclusive  on  minors,  who  mar.  after  majority,  contest  the  ac- 
counts. 

The  citation  of  an  heir,  by  the  tutor,  to  oppose  nn  account  rendered  by  the  tutor 
after  the  heir  is  of  oee.  puts  at  issue  all  of  the  accounts  rendered  by  the  tutor 
while  the  heir  was  a  minor,  and  the  latter  must  thou  and  there  oppose  all  of  those 
previous  accounts,  or  be  concluded  by  them. 

Pending:  the  existence  of  a  civil  war,  any  government  that  may  arise  capable  of  en- 
forcing obedience,  within  C(^rtain  territorial  limits,  is  entitled  to  exact  it,  and  no 
person,  under  the  sway  of  such  crovcrnment,  can  be  prejudiced  in  any  manner 
for  yielding  it  obedience. 

A  tutor  who  has  done  all.  in  the  management  of  a  minor's  property,  that  a  prndent 
administrator  could  do.  can  not  be  held  for  more  than  the  revenues  actually 
yielded  by  the  property,  and  the  actual  proceeds  of  its  sole. 

A  PPEAL  from  the  Parish  Court  of  Bossier  parish.    Fort,  J.  » 

.   J.  D.  Watkuis,  for  plaintifiGs  and  appellees. 

Land  &  Taylor  and  J.  A,  Silkier^  for  defendant. 
.    The  opinion  of  the  court  was  delivered  by 

MANi«iNa,  C.  J.  Isaac  Jjay  died  in  Bosdier  parish  in  1859,  leaving  an 
estate  and  several  minor  children.  Elias  O'Neill  was  appointed  admin- 
istrator, of  the  succession,  and  satisfactorilv  clpsed  his  administratioD 
hy  final  account,  duly  homologated  August  4,1860.  ,  He  was  then  ap- 
pointed tutor  to  the  minors,  and  between  that  .date  and  his  death  in 
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April  1871,  he  filed  eight  aocouDts  of  his  tutorship.     His  widow  is  his 
executrix,  and  is  defendant  in  this  suit. 

About  six  months  after  his  death,  the  children  of  whom  he  had  been 
tutor  sued  his  succession  to  recover  one  hundred  and  thirty  thousand 
dollars,  due  them  for  alleged  maladministration.  That  suit  was  before 
the  District  court  of  Bossier  parish,  and  on  appeal  in  1873,  our  predeces- 
sors dismissed  it  on  a  plea  to  the  jurisdiction.  Lay  v.  O'Neill,  25  An- 
nual, 608. 

They  then  instituted  suit  in  the  Parish  court  of  Bossier  for  one  hun- 
dred and  tout  thousand  dollars,  in  currency  and  about  twenty-six  thou- 
sand doUars  in  gold,  and  in  1875  on  appeal,  that  suit  was  dismissed  by 
sustaining  an  exception  to  the  form  of  the  action.    27  Annual,  643. 

In  the  autumn  of  that  year  the  present  suit  was  commenced,  alleging 
the  tutorship,  the  maladministration,  the  rendition  of  eight  accounts  and 
the  objections  to  them,  the  death  of  the  tutor,  the  qualification  of  his 
widow  as  executrix,  and  praying  that  she  be  ordered  to  render  an  account 
to  the  plaintiffs  of  her  testator's  tutorship  of  them.  The  order  was 
made,  and  she  obeyed  it. 

The  defendant,  complying  with  this  order,  made  the  eighth  annual  ac- 
counts a  part  of  her  answer,  and  averred  that  the  fifth  of  them  included 
and  recapitulated  the  balances  embraced  in  the  first  four,  and  that  it 
was  homologated  contradictorily  with  Elizabeth  Lay,  one  of  the  plain- 
tlffd,  and  her  husband  Joseph  Kobertson,  as  well  as  with  the  under  tutor 
of  the  other  heirs  on  15th.  of  June  1866.  After  the  rendition  and  ho- 
mologation of  the  sixth  and  seventh  accounts  contradictorily  with  the 
under  tutor,  the  same  process  was  gone  through  with  the  eighth  on  Oct 
14,  1869,  and  contradictorily  with  Sara  Lay  and  her  husband,  Boykin. 
The  defendant  pleads  these  judgments  as  res  adjudicataf  and  that  under 
art.  149  of  the  present  constitution,  they  are  conclusive  against  all  par- 
ties to  them  upon  all  matters  embraced  in  them,  and  finally  pleads  pre- 
scription to  the  action. 

The  plaintiffs,  four  in  number,  viz  the  two  above  mentioned,  and 
Nancy,  who  became  Mrs.  Swann  in  October  1869,  and  Franklin,  all  op- 
posed the  account,  and  the  matter  now  before  us  is  the  Account,  ren- 
dered for  O'Noars  tutorship,  and  the  Opposition  thereto.  The  various 
objections  set  forth  in  the  opposition  will  appear  as  we  proceed. 

The  first  account-  of  the  tutorship  was  filed  in  May  1861,  shewing  a 
balance  due  the  tutor  of  $6118.85.  He  gives  the  reason  for  this  in' his 
■petition- accompanying  that  account.  "There  was  a  large  debt  duo  the 
minor  heirs  of  Benjamin  Lay  which  was  about  to  be  sued  on,' and. which 
"had  it  been  done,  would  have  been  ruinous  to  them',  and  knowing  which 
and  having  naoney  of  his  own  and  feeling  great  personal  interest  in  the 
•welfare  of  his  wards,- he  advanced  the  money  for  the  payment  of  the 
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same."  The  verity  of  this  declaration  is  nowhere  impugned.  After 
citation  to  the  under  tutor,  this  account  was  homologated  Aug.  3  1861. 

The  2d  account,  after  citation,  was  homologated  March  7, 1863. 

3d  account  Was  filed,  and  publication  made  thereof  April  6  1864 

4th  account  was  filed  and  published  April  29  1865 

5th  account  was  homologated  June  15  1866 

6th  account  was  homologated  June  6  1868 

7th  and  8th  accounts  were  homologated  Oct.  14  1869 

No  attempt  appears  to  have  been  made  to  take  any  order  on  the  3d 
and  4th  accounts,  except  for  publication  of  the  notice  that  the}'  were 
filed,  and  no  explanation  of  that  omission  is  needed  when  the  respective 
dates  of  their  filing  is  observed.  The  5th.  account  is  a  resume  of  all  that 
preceded  it,  and  includes  also  the  additional  receipts  and  disbursements 
since  the  last,  and  shews  a  balance  in  favor  of  the  minors  of  $5,347.63. 
By  this  time  one  of  the  heirs,  Elizabeth,  had  married,  and  both  herself 
and  husband,  as  well  as  the  under  tutor  to  the  other  heirs,  were  cited 
personally.  On  July  12, 1867  this  heir  executed  a  receipt  to  O'Neill  her 
former  tutor  in  full  of  all  moneys  and  balances  due  her  on  account  of  his 
administration  as  tutor,  and  her  husband  Robertson  signed  the  receipt 
with  her. 

The  6th.  7th  and  8th  accounts  are  presented  by  O'Neill  as  the  tutor  of 
the  three  other  heirs  (Mrs.  Robertson  having  no  interest  in  the  fund  to 
be  accounted  for)  and  though  the  last  two  accounts  were  homologated 
on  same  day,  the  7th.  was  filed  and  published  June  16  1868,  and  the  8tb. 
on  Sept.  9  1869.  Before  this  last  date,  Sara  had  become  Mrs.  Boykin, 
and  she  and  her  husband  were  cited  personally  as  well  as  the  under  tutor 
of  the  remaining  two  minors.  . 

After  the  5th  account  had  been  homologated,  the  property  was  sold  to 
effect  a  partition  in  December  1866,  and  on  the  31st  of  that  month,  Mrs. 
Robertson  received  six  thousand  three  hundred  and  seventy  nine  dollars 
and  62  cents  in  gold  as  her  share  of  the  proceeds  of  that  sale. 

Between  March  5th.  1869  and  March  21,  1871  Mrs.  Boykin  was  paid 
seven  thousand  four  hundred  and  fifty-four  48-100  dollars,  which  was  in 
QKcess  of  the  sum  shewn  to  be  due  her.  Separate  accounts  had  been 
kept  with  each  heir  after  the  5th. 

Nancy  or  Addy  Lay,  as  she  is  called  in  different  parts  of  the  pleadings 
had  married  W.  M.  Swann,  and  between  Dee.  8  1867  and  Mardi  21, 1871 
had  received  four  thousand  two  hundred  and  forty  five  9&-100  in  gold» 
Md  three  thousand  four  hundred  and  fifty  eight  07-100  in  U.  S.  cur- 
rency, and  this  isin  excess  of  her  share  aooording  to  the  aocount 

Fr^nl^ia  Lay  had  received  two  thousand  and  ninety  nine  02-100  dd- 
iMs  after  the  filing  of  the  8th.  aocount,  which  was  nearly  the  balance  due 
liim  a4  stated  thereon.     His  ab^re  of  the  proceeds  of  the  sale  of  Dea 
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1866  is  not  included  in  this,  nor  commissions  of  tutor.     A  summarized 
statement  in  figures  will  be  clearer  than  the  recital. 

Tutor  in  Account  with  Franlkin  Lay. 

Dr.    Tobal.  due  on  8th. account ^2,377.65 

"  share  of  sale  of  1866 6,385.52 

88,763.17 

Cr.    By  payments $2,099.02 

"  coms.  thereon 209.90 

"  assets  delivered  to  new  tutor 2,741.49    85,050.41 

apparent  sum  due  Franklin  Lay 83,712.76 

The  sum  overpaid  Mrs.  Boykin  is 83721.07 

and  thatoverpaid  Mrs.  Swann  is 444.89 


84,165.96 
and  as  this  is  larger  than  the  sum  apparently  due  their  brother,  the 
counsel  for  the  O'Neil  succession  ask  us  to  deduct  the  one  from  the 
other,  and  thus  relieve  the  tutor's  estate. 

The  plea  of  prescription  to  the  action  of  the  Lay  heirs  is  not  good.  It 
is  argued  that  the '  action  against  the  tutor  respecting  the  acts  of  the  tutor- 
ship '  means  technically  a  suit  for  an  account,  like  the  present,  which 
was  not  instituted  until  more  than  four  years  after  the  two  eldest  had 
attained  majority,  and  hence  as  to  them  it  was  prescribe<l.  The  suit 
first  instituted  was  against  the  tutor,  respecting  the  acts  of  the  tutor- 
ship. It  alleged  an  indebtedness  resulting  from  his  tutorship,  and  was 
such  a  demand  as  prevented  the  acquisition  of  prescription.  It  was 
followed  by  the  second  which  renewed  the  demand.  Service  of  process 
in  these  two  suits  brings  the  heirs  within  the  time  when  they  may  have 
their  action  against  their  tutor. 

The  judgments,  homologating  the  several  annual  accounts,  are  pro- 
visional merely,  and  do  not  conclude  the  minor,  who  has  a  certain  time 
after  the  termination  of  his  pupilage  to  object  to  them,  even  though  his 
under  tutor  may  have  been  cited  and  appeared  for  him.  St^kfford  v.  Vil- 
lain, 10  La.  329.  Bry  v.  Dowell,  1  Bob.  111.  Succession  of  Tucker,  13 
Annual,  464.  But  after  the  pupilage* is  terminated,  and  the  heir  is  cated, 
he  is  bound  to  take  notice  of  the  account  to  which  the  citation  refers, 
and  of  all  others  previously  filed  to  which  that  is  a  pendant,  and  to  ob- 
ject to  it  and  oppose  its  homologation,  under  penalty  of  being  concluded 
by  the  Judgment.  The  plea  of  res  jiidiocUa^  opposed  by  the  executrix  in 
this  case,  so  far  as  it  is  based  upon  the  judgments  upon  the  annual « ac- 
counts after  citation  of  the  under  tutor,  can  not  be  maintained.    But 
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some  of  these  accounts  were  final  as  to  some  of  the  heirs.  As  each  one 
attained  majority  or  married,  and  was  cited,  and  settled  with,  the  judg- 
ment thus  rendered  may  not  only  be  pleaded  as  the  thing  adjudged*  but 
the  settlement  or  payments  made  imder  the  judgment  may  well  be 
pleaded  in  bar  of  any  future  action.  Yet  more.  It  is  questionable 
whether  the  heir  can  be  permitted  to  file  an  opposition  to  the  final  ac- 
count of  his  tutor,  with  whom  he  has  settled  the  affairs  of  the  tutorship^ 
and  to  whom  he  has  given  a  receipt  and  acquittance,  before  he  has  at- 
tacked the  tutor  by  a  direct  action  to  annul  his  receipt  Haydel  v. 
Poursel,  1  Annual,  38.    Kellar  v.  O'Neal,  13  Annual  472. 

The  opponents  repudiate  the  payments  to  each  of  them  after  the  ren- 
dition of  the  accounts,  and  after  each  one,  successively  marrying,  bad 
been  cited,  and  take  shelter  uader  art.  355  of  the  Code  (art.  361  of  the 
Revisal).  which  annuls  agreements  between  tutors  and  pupils  unless  en- 
tered into  after  rendering  a  full  account  &c.,  which  must  be  made  to  ap- 
pear by  the  receipt  of  the  pupil  ten  days  previous  thereto.  It  would  be 
a  reprocbch,  if  the  Code  furnished  a  shelter  to  those  who  seek  to  do  an 
injustice  by  repudiating  payments  made  to  them  in  dischai^e  of  their 
tutor's  liability.  And  that  this  article  was  not  thus  intended,  has  been 
long  ago  ruled  by  this  court,  even  when  the  liability  of  the  tutor  was 
discharged,  not  by  the  payment  of  money,  but  by  the  delivery  of  prop- 
erty, its  equivalent  in  value.    Chapman's  Case,  13  Annual,  228. 

Great  reliance  is  placed  by  the  counsel  for  the  tutor's  succession  on 
the  effect  of  art  149  of  the  constitution  of  1868.  They  contend  that 
under  it,  the  judgments  of  homologation  rendered  between  January  1861 
and  1868  are  valid  and  final,  and  they  argue  on  the  basis  or  theory,  that 
judgments  rendered  during  the  late  war  between  the  States,  in  a  locality 
that  was  under  the  sway  and  subject  to  the  jurisdiction  of  the  Confed- 
erate States,  would  not  have  been  valid  without  'an  act  of  grace,'  such  as 
that  Article  of  the  present  constitution. 

This  is  not  the  theory  that  pervades  the  juridical  history  of  the  world. 
Every  country  that  has  suffered  the  calamity  of  inteaUne  strife,  and  that 
has  witnessed  one  portion  of  its  subjects  or  citizens  armed  in  hostile 
array  to  another,  has  acted  upon  the  theory,  that  a  government  was  en- 
titled to  obedience  if  it  had  the  power  to  enforce  it,  and  judicial  tribunals 
have  imiformly  ac^ted  upon  and  applied  this  principle.  Ab  merely  an  ab- 
stract proposition  it  is  so  wise,  and  its  application  practically  to  hnman 
affairs  has  been  found  so  salutary,  that  it  is  not  to  be  sappoaed  the 
framers  of  the  constitution  of  1868  were  unmindful  o'  its  existence,  or 
that  they  intended  art  149  to  be  more  than  a  recognition  of  a  rule  that 
^e  exfrarrienceof  mankind,  illumined  by  the  gleam  of  centuries,  has 
found  necessary  for  its  peace. 

In  the  fifteenth  century,  and  within  so  small  a  territorial  area  as  Eng- 
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land,  two  hostile  goyernments  disputed  with  varying  success  for  su- 
premacy, and  acquired  or  lost  the  possession  of  tracts  of  country  with 
frequent  alternations.  During  these  wars  of  the  Boses  each  government 
enforced  the  obedience  of  the  inhabitants  under  its  territorial  sway,  and 
they  who  rendered  such  obedience,  whether  it  was  enforced  or  voluntary, 
were  not  held  to  suffer  for  it.  Blackstone  thus  exhibits  the  practical  ne- 
cessity for  this  doctrine,  and  its  early  recognition.  "  When  therefore  an 
usurper  is.in  possession,  the  subject  is  excused  and  justified  in  obeying 
and  giving  him  assistance:  'Otherwise,  under  an  usurpation,  no  man  could 
be  safe:  if  the  lawful  prince  had  a  right  to  hang  him  for  obedience  to  the 
powers  in  being,  as  the  usurper  would  certainly  do  for  disobedience." 
Comm.  Book  4  marg.  78. 

Nor  are  there  wanting  decisions  of  the  highest  court  of  our  own 
country  upon  the  extent  of  temporary  sovereignty.  In  1814  the  port  of 
Gastine  was  captured  by  the  British  forces,  and  remained  under  their 
command  and  control  until  after  the  ratification  of  the  treaty  of  peace. 
During  this  period,  the  British  government  exercised  all  civil  and  mili- 
tary authority  over  the  place,  and  established  a  customhouse,  and  goods 
were  import.ed  under  regulations  prescribed  by  itself.  Some  of  these 
remained  at  Castine  until  after  it  was  evacuated  by  the  enemy,  and  upon 
the  reestablishment  of  the  American  government,  the  collector  claimed 
a  right  to  American  duties  on  the  goods.  The  court  say — by  the  con- 
quest and  military  occupation  of  Castine,  the  enemy  acquired  that  firm 
possession  which  enabled  him  to  exercise  the  fullest  rights  of  sovereignty 
over  the  place.  The  sovereignty  of  the  United  States  over  the  territory 
was  of  course  suspended,  and  the  laws  of  the  United  States  could  no 
longer  be  rightfully  enforced  there,  or  be  obligatory  upon  the  inhabitants 
who  remained  and  submitted  to  the  conquerors  By  the  surrender,  the 
inhabitants  passed  under  a  temporary  allegiance  to  the  British  govern- 
ment, and  were  bound  by  such  laws,  and  such  only,  as  it  chose  to  recog- 
nise and  impose.  From  the  nature  of  the  case,  no  other  laws  could  be 
obligatory  upon  them,  for  where  there  is  no  protection,  or  allegiance,  or 
sovereignty,  there  can  be  no  claim  to  obedience.  Castine  was  therefore 
daring  this  period,  so  far  as  respected  our  revenue  laws,  to  be  deemed  a 
foreign  port,  and  goods  imported  into  it  by  the  inhabitants,  were  sub- 
ject to  such  duties  only  as  the  British  government  chose  to  require. 
Such  goods  were,  in  no  correct  sense,  imported  into  the  United  States. 
U.  S.  vs.  Bice,  4  Wheaton  2^. 

The  judgments  of  homologation  of  these  accounts  have  the  force  and 
effect  that  any  other  judgment  upon  a  like  account  rendered  before  1861, 
would  have  and  no  more.  The  art.  149  does  not  impart  to  them  the 
quality  of  finality  and  irrevocability,  as  supposed  by  the  counsel  for  the 
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accountant,  but  they  are  governed  by  the  same  laws  and  the  same  ad- 
judications that  regulate  all  accounts  of  a  tutor  with  his  pupil. 

Mrs.  Robertson's  receipts  to  her  tutor  after  the  fifth  account,  ivhicli 
was  a  final  account  as  to  her,  and  which  was  homologated  after  personal 
citation  of  herself  and  her  husband,  bind  her,  and  discharge  the  tutor 
from  any  f urtner  claim  of  hers  growing  out  of  the  tutorship.  The  judg- 
ment upon  the  eighth  account,  which  was  final  as  to  Mrs.  Boykin  and 
Mrs.  Swan,  is  equally  conclusive  as  to  their  pretensions,  and  their  over 
payment  entails  upon  them  the  liability  to  refund. 

We  should  not  have  to  proceed  further  but  that  Franklin  Lay  did  not 
attain  majority  until  Nov.  3.  1874.  after  the  death  of  his  tutor  O'Neil. 
The  several  accounts  of  liis  tutor  are  therefore  open  to  his  attack.  The 
grounds  alleged  for  opposition  are  elaborate  and  manifold.  We  shall  be 
able  to  review  only  the  most  important,  but  have  considered  all. 

The  close  of  the  war  revealed  an  unprecedented  situation.  O'Neal  had 
in  charge  the  plantation  of  his  wards,  and  had  been  so  fortunate  or  so 
discreet  that  ho  had  preserved  their  team,  and  implements  of  hus- 
bandry, and  had  corn  and  pork  sufficient  to  last  through  the  year.  He 
convoked  a  family  meeting  to  take  advice,  and  it  advised  that  he  should 
hire  laborers  and  work  the  plantation  at  the  expense  of  the  minors. 
0*Neiirs  special  occupation  or  calling  had  been  that  of  overseer.  The 
family  meeting  recommended' that  O'Neill  should  live  on  the  plantation, 
and  give  his  personal  attention  to  its  cultivation,  and  should  receive  one 
fourth  of  the  products  for  his  services.  He  had  suggested  in  his  petition 
of  convocation  that  the  property  should  be  leased,  but  it  appears  the 
relatives  and  friends  of  the  minors  who  composed  the  council  had  great 
confidence  in  O'Neiirs  management,  and  desired  to  ensui^  his  own  per- 
sonal services.  O'Neill  would  not  accede  to  their  request.  He  could  not 
control  the  labor  necessary  for  successful  planting.  The  freedmen  were 
prejudiced  against  him,  and  were  averse  from  entering  into  engagements 
with  him.    He  leased  the  property  to  one  Carter  for  the  year  1866. 

That  year  opened  upon  a  people,  who  had  been  stunned  and  dazed  by 
the  sudden  and  sweeping  subversion  of  their  whole  system  of  labor,  but 
who  by  a  reaction  as  sudden  and  complete,  had  become  buoyant  and 
jubilant  over  the  rich  reward  that  was  in  immediate  prospect  for  the 
agriculturist.  O'Neill  took  advantage  of  the  opportunity.  His  contract 
with  Carter  was  eminently  advantageous  to  the  minors.  He  stipulated 
that  Carter  was  to  furnish  labor,  and  to  pay  for  it,  and  they  were  to 
divide  the  gross  crops  equally. 

It  was  a  disastrous  year.  The  floods  came,  and  landlord  and  tenant 
and  laborer  were  engulfed  in  a  common  ruin.  The  Lay  plantation  was 
almost  an  exception.  There  were  two  hundred  and  forty-five  acres  in 
the  traet.   The  crop  of  1866  was  seventy- five  bales  of  cotton  and  about 
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five  hundred  bushels  of  corn.  O'Neill  took  half,and  sold  the  cotton  for 
gold,  and  paid  it  to  the  heirs.  He  was  unwilling  to  try  more  experi- 
ments. The  property  was  sold  in  December  of  that  year  \mder  an 
order  of  court  for  partition,  and  the  land  realized  twenty  two  thousand 
six  hundred  and  fifty  dollars  in  gold.  We  have  seen  that  it  was  distrib- 
uted erjually. 

The  opponents  charge  that  O'Neill  was  without  authority  in  all  this 
matter,  and  that  he  owes  them  twelve  dollars  per  acre  for  the  rent  of 
their  land  for  that  year,  and  one  dollar  per  bushel  for  six  thousand 
bushels  of  com,  and  something  more  for  pork  and  use  of  implements, 
and  eleven  years  of  interest  upon  the  whole.  They  have  received  the 
gold  for  the  cotton  raised  during  that  year,  and  credit  their  tutor  with 
it.  Their  demand  is  not  just.  O'Neill  displayed  extraordinary  prudence 
and  judgment  in  his  management  at  this  critical  time,  and  did  all  that  a 
*  prudent  administrator  *  could  do,  and  his  wards  profited  by  his  good 
management. 

Another  item  is  an  alleged  sale  of  thirty  bales  of  cotton  in  1865  imme- 
diately after  the  close  of  the  war,  with  the  value  of  which  the  opponents 
seek  to  charge  their  tutor.  O'Neill  had  credited  them  with  the  sale  of 
exactly  that  number  of  bales  in  his  3d  account,  but  they  insist  they  were 
not  sold  then  (1863)  when  of  course  Confederate  currency  alone  could 
have  been  obtained,  but  that  his  entry  on  his  account  was  a  fraud,  and 
the  cotton  was  in  fact  retained  until  1865,  and  then  sold.  O'Neill's  ac- 
count was  prepared  and  filed  in  court  during  the  war,  and  at  a  time 
when  wiser  men  than  he  thought  that  all  the  cotton  in  the  Confederacy 
ought  to  be  burned,  and  stronger  men  than  he,  and  of  more  authority, 
were  burning  it  whenever  occasion  offered  or  pretext  could  be  found.  It 
could  not  have  occurred  to  him  to  charge  himself  with  the  price  of  thirty 
bales  of  cotton  in  an  account  that  was  to  go  on  the  records,  in  the  hope 
or  expectation,  that  he  would  save  it,  and  sell  it  with  profit  at  that  in- 
definite time  in  the  far  future  when  a  treaty  of  peace  should  be  made 
between  the  then  contending  governments.  His  act  in  charging  himself 
with  the  price  of  the  cotton  was  unsuspicious  both  as  to  time  and  cir- 
cumstance. Besides  tlfere  is  no  evidence,  either  reliable  or  certain,  to 
support  the  charge  of  appropriation  of  money  or  the  charge  of  fraud. 
O'Neill's  whole  conduct  as  administrator  of  the  property  of  these  heirs 
falsifies  the  accusation.  He  did  sell  114  bales  of  cotton  on  12th.  August 
1865  for  nine  thousand  dollars,  and  104  bales  on  March  10, 1866  for  over 
fifteen  thousand  dollars,  and  he  has  ac(;ounted  to  the  heirs  for  these 
sums. 

Another  ground  of  opposition  is  that  the  accounts  for  the  years  of  the 
war  were  in  Confederate  currency,  and  that  the  charges  made  in  them 
should  be  scaled,  so  as  to  reduce  the  amount  charged  against  the  minors 
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to  their  proper  value  in  gold,  and  to  facilitate  us  in  doing  this,  we  have 
been  furnished  with  a  tabulated  statement  of  the  value  of  Confederate 
currency  at  Richmond,  expressed  in  gold,  as  extracted  from  Appleton's 
Cycloptedia.  The  counsel  for  the  opponents  does  not  rely  on  art  127  of 
the  constitution,  which  is  inapplicable  to  the  matters  in  issue  here,  nor 
upon  the  reported  cases  in  this  State  immediately  succeeding  the  war, 
which  wo  do  not  regard  as  precedent^,  wherein  a  doctrine  was  maintaiDed 
which  the  Supreme  Court  of  the  United  States  has  since  pronounced 
erroneous.    Thorington  v.  Smith,  8  Wallace,  1. 

In  establishing  liability,  as  between  parties  circumstanced  as  these 
were,  a  variety  of  considerations  intervene.  Prices  not  only  nominally 
large  but  really  so  had  to  be  paid  for  food  and  clothing  of  minors,  while 
their  own  revenue  was  in  the  main  cut  olT.  The  scarcity  of  food  and 
clothing  of  itself  caused  an  increase  in  price,  so  that  the  large  prices 
paid  then  were  not  entirely  due  to  the  depreciation  of  the  currency.  A 
bottle  of  quinine,  which  cost  one  hundred  and  twenty  dollars,  is  one  of 
the  items  objected  to.  Of  course  the  small  value  of  the  currency  was 
one  of  the  causes  of  this  cost,  but  if  the  quinine  at  this  moment  in  the 
State  were  instantly  destroyed  except  a  few  bottles,  the  appreciation  in 
price  of  those  few  bottles  would  be  very  considerable. 

So  again,  the  parish  judge  has  stricken  out  of  every  one  of  these  ac- 
counts of  the  war  period,  the  excess  of  expenditures  over  receipts,  on  the 
general  principle  that  a  tutor  cannot  expend  for  a  minor  more  than  his 
revenues,  which  is  quite  true  as  a  general  rule.  But  he  lost  sight  of  the 
fact,  that  the  reason  why  the  revenues  were  so  inconsiderable  was,  that 
the  tutor  was  husbanding  the  cotton  he  was  raising  during  these  years, 
and.  saving  it  to  produce  a  revenue  on  a  grander  scale  thereafter.  He 
sold  some  cotton  during  the  war,  as  he  was  obliged  to  have  some  money, 
but  he  saved  218  bales  and  sold  them  for  over  twenty-four  thousand  dol- 
lars. Part  of  them  were  raised  during  these  years  when  the  revenues 
are  inconsiderable,  and  equitably  belong  to  those  years.  If  he  had  sold 
the  cotton  each  year  as  he  raised  it,  the  complaint  would  be  that  the 
minors'  property  was  exchanged  for  valueless  paper,  but  he  would  at 
least  have  got  enough  money  to  reimburse  his  expenditures.  He  pre- 
ferred in  the  interests  of  the  minors  to  wait,  and  they  have  been  laigely 
benefitted  by  his  action. 

This  opinion  would  be  extended  much  beyond  its  present  length,  were 
we  to  examine  in  detail  the  whole  of  the  grounds  of  opposition.  We  do 
not  think  they  are  sulficient  to  entitle  the  opponents  to  a  revision  of  the 
accounts.  The  three  daughters  of  the  deceased  have  no  ground  of  com- 
plaint whatever.  Elizabeth  was  paid  in  full,  and  Sara  and  N^ncy  were 
overpaid.  We  should  give  CNeilPs  executrix  a  judgment  agiainst  each 
of  them  for  the  sum  overpaid  if  there  were  a  prayer  to  that  effect  in  the 
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pleadiDgB,  but  we  find  none  except  in  the  brief  of  counsel.    We  shall  re- 
serve the  rights  of  O'Neill's  sucoessiou  in  that  respect 

We  have  already  stated  the  apparent  sum  due  Franlclin  Lay,  but  it  is 
not  cerlaln  that  the  tutor's  succession  is  not  entitled  to  a  reduction  of 
that  sum,  in  so  far  as  the  commissions  of  the  tutor  are  unpaid.  The 
calculations  point  to  a  probable  deduction  of  ^1725.85,  but  we  are  not 
prepared  so  to  adjudge,  nor  can  we  grant  the  prayer  of  the  executrix 
to  relieve  the  succession  by  crediting  it  with  all  that  was  paid  to  all  the 
heirs  indifferently,  and  thus  decree  the  youngest  to  have  been  paid 
through  his  sisters.  O'Neill  was  tutor  to  each  one  of  the  heirs.  He 
should  have  paid  to  each  only  that  which  was  her  due.  Having  paid 
more  to  some  than  were  their  shares,  he  would  be  entitled  to  reimburse- 
ment from  them  of  the  overplus  if  he  had  asked  it,  but  he  must  still  pay 
to  the  youngest  what  is  justly  his,  and  to  ascertain  how  much  that  is, 
the  claim  of  Franklin  Lay  as  set  forth  in  this  suit  will  not  be  concluded 
but  must  be  ascertained,  in  accordance  with  the  views  expressed  in  this 
opinion  upon  the  various  matters  discussed  and  decided  therein. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  executrix  of  Ellas  O'Neill's  succession  against  Mary  Eliza- 
beth Robertson,  and  Sara  L.  Boykin,  and  Nancy  A.  Swann  upon  their 
demands,  and  that  the  right  of  the  executrix  of  that  succession  to  pur- 
sue the  two  last  named  for  the  sums  overpaid  to  them  is  reserved.  It  is 
.further  ordered  and  decreed  that  there  be  judgment  in-  favor  of  the  ex- 
ecutrix of  Elias  O'Neill  against  John  Franklin  Lay  as  in  case  of  non- 
suit, and  that  she,  as  executrix  recover  of  the  opponents  the  costs  of 
both  courts. 


732  SUPREME  COURT  OF  LOUISIANA, 

Atlison  vs.  Thomas  and  Rosenfeld. 


No.  645. 

HuQH  Allison,  Liquidator,  vs.  Frank  Thomas,  Administrator,  and  L 

Rosenfeld. 

Where  a  surety  has  alleged  in  his  defense,  a  new  and  exoneratini;  contraet,  made 

subseQuent  to  the  onedeclared  on  by  the  plaintiff,  any  fact  in  proof  of  the  new 

contract,  is  admissible  in  evidence. 
A  confession  of  judgment  by  a  principal,  has  on  the  surety,  only  the  force  of  a 

private  agreement  between  the  principal  and  his  creditor. 
Even  after  a  judgment  against  the  principal,  any  agreement  made  with  him  by 

the  creditor,  without  the  assent  of  the  surety,  which  defers  payment,  or  in  any 

wise  impairs  the  recourse  of  the  surety  a^rainst  the  priucipul.  will  discharge 

the  surety. 
Orders  of  court  should  and  must  be  executed— not  at  the  risk  and  peril  of  the 

officer  charged  with  their  execution,  but  at  the  risk  and  peril  of  those  who  dare 

disregard  or  resist  those  orders. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Frank- 
lin.    Taliaferro^  J. 

Wells  &  Corkern,  for  plaintiff  and  appellee. 

Mcnrison  &  Farmery  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  As  receiver  and  liquidator  of  the  late  firm  of  Hugh  Alli- 
son &  Co.,  plaintifif  claims  from  defendants,  the  sum  of  six  hundred  and 
fifty  dollars,  with  interest  thereon  at  the  rate  of  eight  per  cent  per  an- 
num from  the  seventh  of  December  1869.  His  action  is  based  on  a 
bond  furnished  by  one  Van  Thomas  as  principal,  and  Leopold  Rosenfeld 
as  his  security,  to  release  some  cotton  and  com  sequestered  from  said 
Van  Thomas,  to  satisfy  the  price  of  supplies  advanced  to  him  by  the 
aforesaid  firm. 

That  the  writ  of  sequestration  was  properly  granted,  there  can  be  no 
doubt:  Thomas  was  certainly  indebted  to  the  firm  of  Hugh  Allison  & 
Co.,  for  supplies  furnished  him  by  the  latter,  to  enable  him  to  carry  on 
his  plantation  during  the  years  1869  and  1870.  The  evidence  of  that  debt 
was  duly  recorded,  and,  in  violation  of  the  law  and  his  contract,  Van 
Thomas  was  attempting  to  part  with  and  dispose  of  the  crop  of  1869, 
with  the  view  of  defeating  his  furnishers'  privilege,  when  they  applied 
for*and  obtained  an  order  of  sequestration,  commanding  the  seizure  of 
said  crop. 

The  writ  of  sequestration  was  placed  in  the  hands  of  the  sheriff  of  the 
parish  of  Franklin.  He  proceeded  to  execute  it,  but  the  only  evidence 
that  he  did,  is  the  defendant's  judicial  admission  that  his  cotton  and  com 
were  sequestered.  That  admission  is  contradicted  by  the  sheriffs  re- 
turn; for,  In  that  return,  he  states  that,  after  the  seizure,  the  cotton, 
which  never  was  in  his  possession,  was  moved  in  his  presence  and  against 
his  will^  by  threat  and  force.   We  hope  that  this  return  is  the  last  of  that 
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description  which  shall  be  made  in  our  State.  Orders  of  court  should 
and  must  be  executed,  not  at  the  risk  and  peril  of  the  ofiflcer  charged 
with  their  execution,  b.ut  at  the  risk  and  peril  of  those  who  dare  disre- 
gard or  resist  those  orders. 

The  condition  of  the  bond  of  release  is  that,  "  if  the  said  Van  Thomas, 
or  his  surety,  the  said  Leopold  Bosenfeld,  shall  well  and  truly  deliver 
unto  the  sheriff  of  the  parish  of  Franklin,  or  his  successor  in  oflice,  the 
corn  and  cotton  sequestered  by  said  sheriff,  when  ordered  to  do  so  by 
the  court,  then  the  bond  to  bo  void — otherwise  to  remain  in  force.  That 
bond-  was  given  on  the  twenty-ninth  of  January,  1870,  and  it  was  declared 
forfeited,  and  transferred  to  the  plaintiff  on  the  second  of  December  1873. 

The  cotton  and  corn  passed,  or  rather  remained  in  the  possession  of 
Van  Thomas  and  Rosenfeld.  The  latter  disposed  of  the  cotton  and  of 
the  proceeds  of  its  sale.  Their  object  was  accomplished:  they  had  sub- 
stituted, in  lieu  of  the  sequestered  property,  one  of  those  bonds  intended 
as  a  proteciion  to  both,  the  debtor  and  the  creditor,  and  which,  now,  is 
a  danger  to  the  creditor;  a  bond  which,  in  the  correct  estimation  of  plain- 
tiffs counsel,  is  always  given  with  the  invariable  intention  of  violating 
its  condition,  and  of  doing  the  very  reverse  of  what  the  parties  bound 
themselves  not  to  do. 

It  is  manifest  that,  at  the  date  it  was  subscribed,  the  bond  sued  upon 
was,  in  substance  and  in  form,  a  valid  bond,  and  that,  shortly  after  its 
execution,  it  could  have  been  enforced.  Has  it  ceased  to  be  valid  ?  Can 
it  still  be  enforced  ?    If  not,  since  when  and  for  what  cause  ? 

On  the  sixth  of  September  1870,  Van  Thomas  moved  that  plaintiffs' 
sequestration  be  dissolved:  his  motion  was  tried  and  overruled,  and,  on 
the  eleventh  of  March  1871,  he  confessed,  in  favor  of  said  plaintiffs,  a 
judgment  acknowledging  their  claim  and  their  privilege  on  the  seques- 
tered property.  By  the  terms  of  that  judgment,  the  acknowledged  claim 
was  to  be  paid  in  four  instalments  maturing  respectively  on  the  ninth 
day  of  June,  September  and  December  1871  and  March  1872.  The  con- 
fession made  by  the  debtor  and  the  delay  granted  by  the  creditor  wore 
the  result  of  a  compromise,  and  constituted,  as  to  said  delay,  a  new  con- 
tract, one  to  which  Bosenfeld  was  not  a  party  and  to  which  it  does  not 
appear  that  he  gave  his  consent 

Whatever  it  was,  that  compromise  suspended  the  creditor's  action  from 
March  1871  until  November  1872.  Van  Thomas  died,  and,  at  the  last 
mentioned  date,  the  firm  of  Hugh  Allison  &  Co.  brought  suit  on  the  se- 
questration bond,  against  the  succession  of  said  Thomas  and  Leopold 
Bosenfeld.  The  proceedings  in  that  suit  were  mislaid  and  a  subsequent 
aeUcui  filed  against  said  partie8,by  Hugh  Allison,  as  liquidator  of  the 
aforesaid  firm.  In  that  action,  he  alleges  that  the  succession  of  Van 
Thomas  is  insolvent. 
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Bosenfeld  alone  appeared  in  court,  and,  in  his  answer,  he  contends  that 
he  never  was  legally  bound  as  the  surety  of  Van  Thomas,  and  that  if  he 
was,  he  has  been  released  by  the  compromise  already  referred  to  and  en- 
tered into  between  said  deceased  cmd  the  firm  of  Hugh  Allison  &  Co.  On 
the  trial  of  this  case,  he  offered  to  prove,  by  one  of  plaintifTs  witnesses, 
that  the  consideration  of  Thomas'  confession  of  judgment  was  that,  as 
they  became  due,  his  (Thomas')  warrants  for  his  salary  as  parish  judge, 
would  be  received  by  his  creditors,  in  payment  of  their  claim  against 
him.  -  The  evidence  of  that  fact  was  rejected  by  the  lower  court.,  on  the 
grounds  that  it  is  irrelevant,  and  that  the  surety  could  not  be  heard  to 
set  up  defects  and  irregularities  in  the  judgment. 

To  the  ruling  of  the  court  defendant  excepted. 

The  evidence  sought  to  be  elicited  was  proper  and  legal.  It  tended  to 
show  the  existence  of  a  subsequent  agreement  between  Yan  Thomas 
and  the  firm  of  Hugh  Allison  &  Co.  The  terms  and  the  mode  of  pay- 
ment were  changed:  the  creditors  had  agreed  to  receive,  in  payment  of 
their  claim,  the  warrants  of  the  parish  judge,  and,  if  established,  that 
fact,  as  the  delay  allowed  to  the  debtor,  discharged  the  surety. 

It  is  urged  that  a  judgment  had  been  rendered  against  the  principal, 
and  that  the  surety  could  not  be  heard  to  set  up  its  defects  and  irregu- 
larities. This,  we  imagine,  was  not  the  object  which  defendant  had  in 
view.  He  was  merely  striving  to  prove  that,  for  the  confession  of  that 
judgment  and  the  prolongation  of  time,  there  had  been  a  consideration, 
and  what  it  was.    This,  he  had  the  right  to  do. 

As  to  the  surety,  the  confession  of  judgment  by  his  principal,  was  but 
the  evidence  and  had  but  the  value  of  a  private  agreement  between  the 
principal  and  his  creditors,  made  executory  by  their  will  and  consent, 
and  not,  as  in  other  cases,  by  exclusively  the  decree  of  the  court. 

[It  has  been  correctly  held,  and  we  adhere  to  that  conclusion,  that, 
though  by  judgment  the  surety  becomes  absolutely  bound  for  the  debt 
of  his  principal,  the  creditor  can  do  no  act  by  which  the  rights  or  re- 
course of  said  surety  against  the  debtor  may  be  destroyed  or  impaired: 
if  he  does,  he  releases  the  surety  in  the  same  manner  as  if  no  judgment 
bad  been  obtained.]     3  R.  R.  299. 

[In  law,  what  was  the  time  fixed  for  the  return  of  the  released  prop- 
erty, for  a  compliance  with  the  obligation  of  the  bond  ?  Was  it,  could  it 
have  been  one  year  after  the  rendition  of  the  judgment  recognizing  the 
creditor's  claim,  the  creditor's  privilege  ?  Assuredly  not.  That  term 
could  not,  legally,  extend  beyond  the  space  of  time  within  which  a  judg- 
ment could  have  been  obtained  and  executed.] 

Instead  of  that,  the  confessed  judgment  itself  was  made  payable  in 

'four  distinct  instalments,  and  one  after  the  other  the  four  fractions  of 

that  judgment  matured,  without  any  action  on  the  part  of  the  creditors. 
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After  the  delays  first  agreed  upon,  three  additional  delays  were  granted 
to  the  principal  on  the  bond,  from  June  1871  to  March  1872. 

Were  the  excluded  evidence  before  us,  had  defendant  been  allowed  to 
prove  that  there  was  a  settlement  between  Thomas  and  the  plaintifiF,  to 
what  irresistible  conclusion  would  that  evidence  lead?  That,  when  the 
creditors  of  Thomas  ascertained  that  the  cotton  had  been  shipped  and 
was  out  of  reach,  that  his  recognized  privilege  was  no  longer  an  avail- 
able security,  that  he  was  left  with  but  an  action  on  one  of  those  bonds 
which  so  often  impeded  the  course  of  justice  and  the  enforcement  of  the 
most  legitimate  rights,  he  exchanged  the  hope  of  recovering  by  that  ex- 
pensive action  for  the  promise  to  be  paid  in  warrants. 

[Plaintiflf  has  alleged,  but  has  failed  to  prove  the  insolvency  ot  the 
principal  on  the  bond.  If  ho  died  insolvent,  when  did  he  become  insol- 
vent ?  Was  it  before,  during  or  after  the  extension  of  time  granted  by 
the  creditor?  If  it  was  during  and  after  the  extension,  when  it  would 
have  been  either  premature  or  too  late  for  any  successful  action  on  the 
part  of  the  surety,  the  latter*s  liability  was  discharged. 

In  his  treatise  on  obligations,  Pothier  maintained  that  "  when  the  cred- 
itor accords  the  debtor  a  prorogation  of  time,  this  does  not  prevent  the 
surety  from  acting  against  the  debtor,  and  providing  for  his  indemnity, 
if  he  perceives  that  the  fortune  of  the  debtor  is  beginning  to  diminish." 
Until  1825,  this  was  the  legislation  in  our  State.  Since  then,  what  is 
the  law? 

"  The  prolongation  of  the  terms  granted  to  the  principal  debtor  with- 
out the  consent  of  the  surety,  operates  a  discharge  of  the  latter."  R.  C. 
C.  3063. 

Pending  the  discussion  on  this  amendment  to  the  Code  of  1808,  the 
jurisconsults  submitted  to  the  Legislature  the  following  remarks:] 

"Notwithstanding  the  respect  due  to  an  authority  of  such  weight  as 
Pothier,  we  do  not  think  that  his  doctrine  is  in  accordance  with  general 
principles,  as  applicable  to  matters  of  suretyship,  nor  that  it  is  just  to 
drive  the  surety  to  the  recourse  he  indicates.  The  obligation  which  the 
surety  contracts  is  to  pay  at  the  time  fixed  by  the  contract,  if  the  debtor 
himself  does  not.  This  security  is  given  for  a  limited  time.  When  the 
time  for  performing  the  obligation  arrives,  the  surety  should  have  the 
right  of  insisting  on  the  execution  of  the  contract,-  that  he  may  be  dis- 
charged, or  at  least  that  he  may  be  informed  of  the  amount  which  he 
has  to  pay.  To  prolong  his  obligation  beyond  the  term  fixed,  is  to  force 
him  beyond  his  undeii;aking,  to  subject  him  to  conditions  to  which  he 
did  not  mean  to  submit.    In  form,  it  is  changing  his  contract. 

Twenty-four  years  ago,  commenting  on  a  case  more  doubtful  than  that 
submitted  to  our  consideration,  this  court  said:  "  If  defendant  had  paid 
the  whole  of  plaintiffs  claim,  and  demanded  a  subrogation  of  his  rights. 
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plaintiff  could  not  have  given  it  By  his  agreement,  which  was  a  pro- 
longation of  time  granted  to  the  principal  debtor,  without  the  consent  of 
the  surety,  ho  was  estopped  from  present  suit.  Then,  the  co-surety's 
right  uader  the  contract  had  been  changed,  to  tho  co-surety's  detriment, 
by  the  act  of  the  creditor;  and,  therefore,  the  co-surety's  liability  was 
discharged.    8  An.  75-6. 

In  this  case,  the  prolongation  of  the  term  was  not  a  mere  iodulgeDce 
on  the  part  of  the  creditors:  it  is  evidenced  by  the  confessed  judgment, 
and  it  was  the  result  of  an  agreement  which  suspended  the  execution  of 
said  judgment,  the  enforcement  of  the  claim  against  the  debtor  or  his 
surety,  and  which,  necessarily,  not  only  suspended,  but  absolutely  pre- 
cluded, during  the  allowed  delay,  any  payment  by  the  surety  and  his 
subrogation  to  the  creditor's  rights. 

Under  these  circumstances,  wo  conclude: 

1.  That  a  new  contract  may  have  been,  and,  probably,  was  entered  into 
between  plaintiff  and  defendant,  as  to  the  mode  of  satisfying  the  claim 
of  the  former  against  the  latter. 

2.  That,  even  if  there  was  no  such  contract  between  them,  a  prolonga- 
tion of  term  was  granted  to  the  debtor  by  the  creditor,  without  the  con- 
sent of  the  surety. 

3.  That  the  confession  of  judgment  by  the  debtor,  the  division  of  the 
claim  into  four  instalments,  ^d  the  delays  fixed  for  the  maturity  of 
each  of  the  instalments,  justify  the  presumption  that  said  judgment  was 
a  final  settlement  between  the  creditor  and  debtor. 

4.  That,  when  the  agreement  took  place  between  Van  Thomas  and  the 
plaintiff,  they  were  aware  that  the  cotton  had  been  shipped,  the  condition 
of  the  release  bond  violated,  and  that,  by  said  agreement,  the  confession 
of  judgment  and  the  extension  of  time  allowed  and  accepted,  Thomas' 
creditors  tacitly  renounced  to  their  recourse  on  the  bond  and  against 
the  surety. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  and  it  is  hereby  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  plaintiff's  demand 
aigainst  Leopold  Bosenfeld  be  and  the  same  is  hereby  rejected,  and  that 
the  costs  of  this  appeal  and  of  the  lower  court  be  paid  by  said  plaintiff. 

Behearing  refused. 
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No.  758. 

Mart  C.  Flournoy  and  Husband  vs.  Alonzo  Flournoy,  Executor,  and 

Others. 

The  heirs  of  a  BuecesBion  which  has  not  been  opened,  and  which  is  oomposed  en- 
tirely of  claims  asrainst  another  succession  under  administration  in  a  parish 
court,  sue  the  executor  and  heirs  of  the  latter  succession,  (of  which  they  are  co- 
heirs.) for  a  partition  and  settlement  of  both  suocessions.  and  to  compel  each 
heir  of  the  latter  succession  to  collate  $5000. 

Heij>— That  the  claim  for  collation  is  virtually  a  demand  for  a  money  judjsrment, 
and  beinff  for  more  than  $500.  the  parish  court  has  not  jurisdiction. 

If  the  survivinsr  husband  did  not  open  his  wife^s  succession,  of  which  he  enjoyed 
the  usufruct,  the  assets  of  her  succession  may  be  distributed  by  the  probate 
court,  in  the  administration  of  the  husband's  succession,  when  his  heirs  are  her 
heirs,  and  the  heirs  of  the  one.  set  up  no  demand  against  the  heirs  of  the  other 
succession,  involvinir  more  than  $500. 

An  exception  to  the  jurisdiction  of  a  court  should  not  be  referred  to  the  merits,  but 
passed  on  at  once. 

A  PPEAL  from  the  Parish  Court  of  Caddo  parish.    Cre^sweU,  J. 

Land  &  Taylor,  for  plaintiff  aud  appellant. 

Duncan  db  Moncure,  for  executor  and  appellee. 

A.  W,  0,  HickSy  for  J.  C.  Yerger,  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Dr.  Alfred  Flournoy,  residing  in  the  State  of  Tencessee, 
married  Martha  Moore,  who  died,  leaving  six  children,  of  whom  three, 
Alonzo,  James,  and  Alfred  are  living,  and  William,  Bachel,  and  Martha 
lire  dead.  William  and  Bachel  left  a  number  of  children,  some  of  them 
minors;  and  Martha,  who  married  Cain,  left  one  child  that  survived  her 
but  a  few  months. 

In  1836  Dr.  Flournoy  contracted  a  second  marriage  with  Maria,  widow 
of  Yerger,  who  had  one  child,  John  C.  Yerger,  who  is  still  living. 

At  the  time  of  the  marriage  Dr.  Flournoy  owned  frpm  thirty  to  thirty- 
five  slaves,  and  was  considered  a  wealthy  farmer  in  Tennessee;  and 
Maria  Yerger  owned  some  slaves,  nine  or  ten,  as  some  of  the  witnesses 
say,  twelve  or  fourteen  according  to  others;  and  other  personal  property 
of  no  great  value;  all  of  which  Dr.  Flournoy  reduced  into  possession. 

In  1837  Dr.  Flournoy  visited  Louisiana  in  search  of  a  new  home, 
"  prospecting,"  as  the  witnesses  say.  He  found  lands  that  suited  him  in 
Caddo  parish,  government  lands  occupied  by  settlers,  or  "  squatters,"  to 
whom  he  paid  32500,  for  their  improvements  and  claims. 

Early  in  1838,  with  two  of  his  sons,  he  left  Tennessee,  for  Louisiana, 

leaving  the  remainder  of  the  family  in  Tennessee.  He  brought  with  him 

the  greater  part  of  his  slaves,  as  well  those  which  belonged  to  him 

before  as  those  which  belonged  to  Maria  Yerger  at  the  time  of  the  mar- 
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riage;  also,  a  supply  of  com  and  meat,  mules,  horses,  and  farming  im- 
plements; laden  on  flatboats,  which,  at  an  expense  of  $1400,  he  had  towed 
to  Shreveport.  Proceeding  thence,  he  reached  his  destination  on  the 
thirteenth  ot  March,  1838;  and  established  himself  on  the  lands  lor 
which  he  had  paid  the  occupants  when  he  visited  Louisiana  in  1837. 

In  the  fall  of  1838,  the  family  moved  from  Tennessee,  and  continued 
to  live  on  this  property.  In  1839  Dr.  Flournoy  entered  the  lands,  at 
government  price,  91  25  per  acre. 

Mrs.  Flournoy  died  in  February,  1848,  leaving  four  children,  issue  of 
her  marriage  with  Dr.  Flournoy,  Mary  Camp,  Pattie,  David,*  and  Cliarles 
Flournoy.  David  died  several  years  after  his  mother;  and  Mary  Camp, 
now  wife  of  S.  H.  Sibley,  Pattie,  wife  of  S.  B.  Surrat,  and  Charles  Flour- 
noy are  still  living. 

When  Dr.  Flournoy  removed  to  Louisiana,  the  law  of  Louisiana  be- 
gan to  operate  upon  him,  his  rights,  and  his  property  within  the  limits 
of  the  State;  and  a  community  of  acquets  and  gains  between  him  and 
his  wife  ensued  by  mere  effect  of  law,  dating  from  the  removal  to  Louisi- 
ana. As  Mrs.  Flournoy  died  intestate,  her  share  of  the  community  was 
inherited  by  her  children,  in  equal  parts,  that  is,  by  the  four  Flournoy 
children  and  by  John  C.  Yerger. 

By  the  act  of  1844,  in  force  at  the  death  of  Mrs.  Flournoy,  and  now. 
Dr.  Flournoy  was  entitled  to  the  usufruct,  for  life  or  during  widowhood, 
of  that  portion  of  the  community  which  was  inherited  by  the  issue  of  the 
marriage.  That  is,  four  fifths;  the  other  fifth  being  inherited  by  John 
C.  Yerger,  whose  title  and  right  of  possession  and  enjoyment  accrued 
and  took  effect  immediately  upon  the  death  of  his  mother. 

Dr.  Flournoy  took  no  steps  to  administer  the  succession  of  his  wife. 
He  assumed  and  acted  upon  the  hypothesis  that  his  four  children  were 
the  only  heirs  of  their  mother;  and  these  children  have  acted  upon  that 
assumption,  and  have  claimed  and  held  adversely,  and  without  regard 
to  any  right  or  title  of  Yerger. 

To  avoid  errors  in  future,  with  regard  to  this  property,  it  may  be  well 
to  state  here  what  were  the  rights  of  Dr.  Flournoy  and  his  wife  Mariia, 
at  the  moment  the  laws  of  Louisiana  began  to  operate  on  them.  It  has 
been  suggested  in  argument  that  we  must  presume  that  the  law  of  T&k- 
nessee  was  like  our  own,  in  1836,  when  the  marriage  between  these  par- 
ties took  place.  But  we  know  that  it  was  not;  and,  while  we  can  not  be 
expected  to  know,  and  do  not  profess  to  know  the  details  and  particulars 
of  the  special  statutes  of  any  other  State  than  our  own,  we  can  not  pre- 
tend to  be  ignorant  of  the  general  laws  of  the  several  States,  regulating 
marriage,  descent,  and  the  transmission  or  acquisition  of  property.  Asa 
matter  of  legal  history,  we  know  that,  in  1836,  slaves  were  personal 
property  in  Tennessee;  that  community  did  not  exist  between  husband 
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and  wife;  and  that  tho  slaves  and  other  personal  property  belonging  to 
a  woman  became  the  absolute  property  of  her  husband  when  reduced, 
into  possession  by  him  after  the  marriage. 

When  Dr.  Flournoy  arrived  in  Louisiana  with  these  slaves,  they  fill; 
under  the  dominion  of  the  laws  of  Louisiana,  in  the  exact  condition- iii 
which  they  were  on  arriving  here;  and  being  then  the  property  of  Dr. 
Flournoy  they  continued  to  be  his  property.  They  never  entered  into 
the  community.  Mrs.  Flournoy  had  no  property  in  them-;  and  the  re- 
sults of  their  labor  alone  belonged  to  the  community.  The  community 
consisted  of  the  profits,  gains,  realized  from  the  removal  to  Louisiana,, 
in  1838,  up  to  the  time  of  the  death  of  Mrs.  Flournoy,  in  February,  1848; 
and  nothing  is  counted  as  profits  or  gains  except  such  property  or  ef- 
fects as  remain  at  the  dissolution  of  the  community. 

With  respect  to  the  land,  it  may  as  well  be  stated  that  the  82500,  paid! 
by  Dr.  Flournoy  to  the  occupants,  and  the  price  paid  the  government,, 
should  properly  be  charged  to  the  community,  and  refunded  to  the  suc- 
cession of  Dr.  Flournoy,  as  so  much  advanced  by  him  out  of  his  own. 
separate  means,  for  account  and  benefit  of  the  community. 

In  1852  Dr.  Flournoy  qualified  as  natural  tutor  of  his  four  minor  chil- 
dren, Mary  Camp,  Pattie,  Charles,  and  David,  to  whom  their  maternal 
grandmother  had  bequeathed  some  money  and  slaves.  As  tutor,,  he  re- 
ceived this  bequest  from  the  executor  in  Tennessee;  and  brought  the 
property  to  Louisiana. 

David  died  a  minor,  without  issue;  and  Mary  Camp  and  her  husband,. 
Sibley,  provoked  a  partition  of  the  slaves  and  money  in  the  hands  of  her 
father  and  tutor.  Dr.  Flournoy.  She  proceeded,  and  the  partition  was- 
uiade,  on  the  hypothesis  that  she,  Pattie,  and  Charles  were  alone  entitled. 
The  partition  was  made  in  December,  1860;  and  the  whole  bequest,  valued 
at  $8354  50,  wa^  divided  among  the  three  just  named,  each  receiving  one 
third. 

This  was  wrong.  When  David  died  •  his  father  was  his  heir  for  one 
fourth;  and  his  brother  and  sisters  of  the  whole  blood,  and  his  brothers 
and  sisters  of  the  half  blood,  including  John  C.  Yerger,  the  son  of  his 
mother,  were  his  heirs,  in  unequal  portions,  according  to  the  dispositions 
of  the  Civil  Code. 

In  September,  1858,  Dr.  Flournoy  sold  tho  homestead;  the  community 
lands,  to  Ogilvie  for  88400.  In  1861  he  desired  to  settle  the  community; 
and  for  that  purpose  he  filed  his  petition,  stating  that  he  had  advanced 
the  money  with  which  the  lands  sold  to  Ogilvie  were  purchased  and  paid 
for;  and  he  made  the  necessary  prayer  to  have  efif^ted  the  partition  and 
settlement.  But  the  condition  of  ailairs  then  existing,  and  the  crvil 
war  which  ensued,  no  doubt,  prevented  further  proceedings  on  this. 
petition. 
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III  August,  1865,  the  heirs  of  Maria  Flournoy  being  all  of  age,  Mary 
Camp  Sibley  and  her  husband,  Pattie  Surrat  and  her  husband,  and 
Charles  Flournoy,  by  notarial  act,  ratified  the  sale  made  by  their  faih«- 
to  Ogilvie  in  1858,  and  received  their  shares  of  the  price,  $8400,  on  the 
hypothesis  that  they  were  sole  heirs  of  their  mother  and  entitled  to  her 
entire  interest  in  the  community;  and  that  her  share  of  the  price  of  the 
lands  was  one  half,  or  84200. 

This  was  wrong  again.  David  and  John  C.  Yerger  were  equal  heirs  of 
their  mother  with  them.  Dr.  Flournoy  was  entitled  to  have  refunded  to 
him  the  $2500  he  had  paid  for  the  improvements  and  claims  of  the 
squatters;  and  he  was  entitled  to  one  fourth  of  David's  share.  The  re- 
maining three  fourths  should  have  been  divided  between  the  full  brother 
and  sisters  of  David  and  his  half  brothers  and  sisters,  including  John 
C.  Yerger,  as  fixed  by  the  Civil  Code. 

Dr.  Flournoy  died  in  1873;  and  his  succession  consisted  of  movable 
effects  estimated  at  $9600  12,  and  real  estate  valued  at  $5700;  in  all 
$15,300  12. 

In  December,  1874,  Mary  Camp  Flournoy  and  her  husband,  Samuel 
H.  Sibley,  brought  this  suit  in  the  parish  court  of  Caddo  against  Alonzo 
Flournoy,  executor  of  the  last  wiU  and  testament  of  his  father,  and  the 
other  children  and  descendants  of  Dr.  Flournoy,  as  well  by  his  first  as 
by  his  second  marriage,  and  against  John  C.  Yerger,  as  one  of  the  heirs 
of  Maria  Flournoy.  In  the  petition  it  is  alleged  that  Dr.  Flournoy  ad- 
vanced to  each  of  his  children  by  the  first  marriage  and  to  Charles  five 
thousand  dollars  in  excess  of  their  portions;  and  that  they  are  bound 
to  collate.  The  prayer  is  for  a  settlement  and  partition  of  thesucceesions 
of  Maria  Flournoy  and  Dr.  Alfred  Flournoy;  and  that  all  the  children 
of  the  first  marriage  and  Charles  Flournoy  be  ordered  to  collate  the 
•advances  made  to  them  by  the  deceased. 

The  e3:ecutor  and  the  heirs  thus  called  upon  lo  collate  excepted  to  the 
jurisdiction  of  the  court  on  the  grounds  substantially: 

First — That  the  succession  of  Maria  Flournoy  has  not  been  opened, 
4ind  is  not  pending  in  the  parish  court  of  Caddo. 

Second — That  this  suit  is,  in  point  of  fact,  a  proceeding  to  render  the 
succession  and  heirs  of  Dr.  Alfred  Flournoy  liable  to  the  succession  and 
heirs  of  Maria  Flournoy  for  a  pecuniary  demand. 

It  is  obvious  that  after  the  lapse  of  more  than  twentynsix  years  since 
the  death  of  Mrs.  Flournoy,  that  is  from  February,  1848,  to  December, 
1874,  none  of  the  movable  effects  or  slaves,  if  there  were  any,  beloDgiog 
to  the  community  would  remain.  The  usufructuary  could  not  be  liable 
to  his  children,  the  heirs  and  owners,  for  such  of  these  eJTects  as  per- 
ished by  age,  natural  decay,  or  otherwise,  without  fault  on  his  part  The 
maxim  res  perit  domino  applies  as  well  to  the  property  and  effects  of 


MONROE,  JULY,  1877.  .  741 


Mary  C.  Floumoy  and  Hasband  vs.  Alonzo  Flournoy. 


the  heiiB  in  the  hands  of  the  legal  usufructuary  as  to  that  in  the  pos- 
session  of  the  owner.  Time  and  use  would  have  left  no  trace  of  horses 
and  mules  or  plows  and  fanning  implements;  and  the  law  with  its  po- 
tent voice  struck  down  slavery  and  destroyed  property  in  slaves.  If 
there  were  slaves  belonging  to  the  community,  that  is  slaves  acquired 
after  the  removal  of  the  family  to  Xiouisiana,  they  ceased  to  exist  as 
property;  the  usufructuary  lost  the  use  and  enjoyment;  the  owners  lost 
the  property.  Dr.  Flournoy  would  not  have  been  liable,  or  rather  his 
succession  would  not  have  been  liable,  to  his  children,  heirs  of  Maria 
Flournoy,  for  such  effects  of  the  community  as  perished  in  the  using  or 
ceased  to  be  property  by  the  effect  of  the  law  during  his  usufruct;  and 
as  it  is  manifest  that  none  of  these  efifects  remained  in  kind  in  his  pos- 
session at  the  time  of  his  death,  if  there  is  any  liability  to  the  heirs  of 
his  wife  it  resolves  itself,  necessarily,  into  an  obligation  to  pay  money; 
and  the  demand  of  the  heirs  of  the  wife  is  a  demand  against  the  suc- 
cession and  heirs  of  the  husband,  for  a  sum  of  money  due  the  succes- 
sion of  the  wife. 

The  succession  of  Maria  Yerger  consists  wholly  of  claims  against  the 
succession  and  heirs  of  the  husband;  and  the  amount  of  that  indebted- 
ness, as  alleged  in  the  petition,  is  far  beyond  any  possible  value  of  the 
property  and  effects  of  the  succession  of  the  husband. 

Before  there  can  be  any  tangible  succession  of  Maria  Floumoy,  any 
thing  to  be  divided  among  her  heirs,  a  judgment  must  be  obtained 
against  the  executor  and  heirs  of  the  husband,  not  merely  the'  children 
of  the  first  marriage,  fixing  the  amount;  because  it  is  not  admitted  by 
the  executor  nor  by  the  heirs  that  any  such  indebtedness  exists.  That 
only  could  be  recovered  which  might  be  proved  to  be  the  amount  due 
by  the  succession  and  heirs  of  the  husband  to  the  succession  and  heirs 
of  the  wife;  and  the  amount  demanded  in  the  petition  is  far  beyond  the 
limited  jurisdiction  of  the  parish  court. 

Where  the  husband,  survivor  of  the  community,  dies  without  having 
administered  the  succession  of  the  wife,  of  which  he  had  the  usufruct, 
his  heirs  being  also  the  heirs  of  his  wife,  the  two  successions  may  be 
settled  and  distributed  among  the  heirs  in  his  succession  alone  in  the 
parish  court,  as  was  decided  in  Penistou's  case,  22  An.  But  where  one 
succession,  or  the  heirs  of  one  succession,  seek  to  recover  of  another 
succession,  or  the  heirs  of  another  succession,  money  or  property,  the 
suit  must  be  brought  in  the  court  having  jurisdiction  of  the  amount  in 
controversy,  and  it  can  not  be  in  the  parish  court  where  the  amount  or 
value  exceeds  five  hundred  dollars,  as  was  decided  in  Bynum's  case, 
24  An. 

In  this  case  we  have  a  complication  of  heirship: 

First — The  cWldren  of  the  first  marriage,  entitled  to  a  share  in  the 
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succession  of  Maria  Elournoy  only  in  virtue  of  their  inheritance  from 
their  half-brother  David. 

Second — The  children  of  the  second  marriage,  entitled  to  a  share  in 
both  successions,  as  heirs  of  their  father  and  their  mother. 

Third — John  C.  Yerger,  entitled  to  a  share  in  the  succession  of  his 
mother  as  one  of  her  heirs,  and  to  a  share  in  both  successions  as  one  of 
the  heirs  of  his  half-brother  David.* 

These  conflicting  rights  and  interests  can  not  be  settled  in  the  parish 
court,  nor  in  any  single  proceeding  in  the  matter  of  the  succession  of 
Dr.  Alfred  Flournoy;  and  the  parish  judge  properly  declined  to  enter- 
tain jurisdiction. 

We  observe  in  this  case  that  the  exceptions  to  the  jurisdiction  were  re- 
ferred to  the  merits.  We  consider  this  bad  practice.  When  a  plea  to 
the  jurisdiction  is  filed,  the  question  should  be  passed  upon  and  deter- 
mined by  the  court  at  once.  It  is  to  be  regretted  that  the  parties  in 
this  case  have  incurred  the  expense  and  delay  of  this  protracted  litiga- 
tion, to  be  told  at  last  that  the  court  is  without  jurisdiction.  We  should 
be  glad  if  it  were  in  our  power  to  put  an  end,  by  final  decree,  to  this 
■controversy;  but  we  can  only  affirm  the  judgment  of  the  court  below. 

We  think  it  proper  to  say  that  all  the  rights  of  the  parties,  whatever 
they  may  have  been,  at  the  inception  of  this  suit,  remain  as  they  were 
then,  wholly  unaffected  by  this  decree. 

It  is  therefore  ordered,  adjudged,  and  decreed  tliat  the  judgment  of 
the  court  below  bQ  affirmed  with  costs. 

Mr.  Justice  Egan,  having  been  of  counsel,  takes  no  part  in  this  de- 
cision. 

Rehearing  refused. 


♦This  is  manifestly  a  mistake,  since  David  died  before  his  father.  The  para- 
: graph  should  have  been  written  thus: 

"JohnC.  Yerger.  entitled  to  a  share  in  his  mother's  suf^oesslon,  as  one  of  her 
heirs,  and  to  a  share  as  one  of  the  heirs  of  his  half-brother  David." 

The  statement  was  made  arQuendo  to  show  the  complication  of  the  heirship,  not 
to  determine  the  respective  rights  of  the  heirs:  and  this  correction,  which  the  con- 
text requires,  can  not  affect  the  conclusion  and  decree.— R.  H.  Mabr. 
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^  29    743 

Succession  of  John  M .  Harris.    Opposition  of  J.  F.  Pahooud.  si  1307 

29     74S 

An  administrator  who  sells  succession  property,  without  an  order  of  court,  for  less      ^    ^^ 
than  its  appraised  value,  is  responsible  for  the  difference. 

A.n  administrator  is  liable  for  any  loss  of.  or  damacre  to  succession  property,  caused 
by  the  fault  of  his  acrent.  or  by  any  want  of  prudent  administration. 

Public  administrators  are  authorised  to  employ  lawyers  in  behalf  of  the  succes- 
sions they  administer. 

In  a  small  succession,  five  per  cent  on  the  amount  of  the  inventory  is  a  reasonable 
allowance  for  attorney's  fees. 

Until  It  be  shown  that  there  are  absent  heirs,  not  represented,  no  attorney  should 
be  appointed  to  represent  them. 

The  fees  of  attorneys  for  absent  heirs,  unless  their  services  are  proved  to  have  been 
valuable  to  the  succession,  must  be  paid  out  of  the  shares  of  the  heirs  they  rep- 
re  sent. 

The  charfres  of  notaries,  and  other  officials,  in  succession  matters,  are  fixed  by 
law.  and  must  be  rigidly  adhered  to. 

A  PPEAL  from  the  Parish  Court,  parish  of  Ouachita.    Slack,  J. 

W.  W,  Farmer  and  Bobert  J.  Caldwell,  for  administrator  and  appel- 
lant. 

Cobb  &  Ounby,  for  opponent. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  James  S.  Bay,  public  administrator  of  Ouachita,  was  ap- 
pointed, by  virtue  of  his  office,  dative  testamenty  executor  of  the  will 
•of  the  decedent  in  January,  1874,  J.  F.  Pargoud,  the  executor  named  in 
the  will,  having  refused  to  accept. 

The  dative  executor  provoked  the  sale  of  both  real  and  personal  prop- 
-erty  and  filled  the  account,  the  items  of  which  are  opposed  generally  and 
:8pecially  by  Pargoud  as  a  creditor  of  the  succession.  The  accountant 
•excepted  that  he  was  not  a  creditor  and  not  entitled  to  oppose.  A  tab- 
leau of  debts  in  the  record  shows  a  large  accepted  claim  in  his  favor, 
which  had  been  transferred  to  Meyer  as  collateral  security  for  a  debt  of 
;8maller  amount  due  him  by  Pargoud,  which  was  subsequently  paid. 
Three  thousand  dollars  of  the  Pargoud  debt  was  used  by  Meyer  in  pay- 
ing for  real  estate  of  the  Harris  succession  purchased  by  him,  and  the 
remainder  is  still  due  and  belongs  to  Pargaud  as  shown  by  the 
evidence. 

It  is  the  fact  and  not  the  amount  of  indebtedneiss  to  him  which  gives 
him  the  right  to  oppose.  It  is  therefore  immaterial  to  inquire  further 
or  to  prove  specific  amount.    The  exception  waa  properly  overruled. 

We  shall  consider  the  opposition  in  the  same  order  as  the  parish 
judge. 

First — That  the  accountant  has  credited  himself  with  the  diflference 
^between  the  proceeds  of  sale  of  property  and  the  amount  of  inventory 
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improperly  for  several  reasons:  First — That  he  has  not  accounted  for 
a  mule,  Julie,  appraised  at  $175.  This  is  admitted,  but  it  is  claimed 
that  this  mule  was  bid  off  at  the  sale,  and  the  purchaser  not  complying 
with  the  terms  of  sale,  the  mule  was  subsequently  sold  privately  by  the 
executor  for  $110  cash,  instead  of  on  a  credit  of  twelve  months  as  or- 
dered by  the  court.  The  accountant  has  failed  to  show  at  what  price 
the  mule  was  bid  off,  or  that  its  real  value  was  less  than  the  appraise- 
ment, and,  if  so,  how  much  less.  He  was  therefore  properly  chary^ 
with  the  appraised  price,  $175. 

The  next  item  chained  to  be  improperly  credited  and  not  accounted 
for  is  nineteen  hundred  pounds  of  meat  The  quantity  inventoried  was 
twenty-five  hundred  pounds  and  that  sold  only  six  hundred  pounds. 
The  parish  judge  allowed  the  executor  a  credit  of  280  pounds  of  meat 
consumed  by  the  colored  family  of  deceased,  according  to  the  best  esti- 
mate of  the  witnesses.  This  allowance  is  not  complained  of  by  the  op- 
ponent, and  we  think  was  proper.  The  executor  was,  however,  charged 
with  the  difference  between  880  pounds,  the  quantity  sold  and  thus  used, 
alnd  that  inventoried,  making  1620  pounds,  at  ten  cents,  equal  to  $161 
Of  this  the  executor  complains  on  the  ground  that  he  has  shown  by 
witnesses  that  something  over  five  hundred  pounds  was  stolen  from  the 
smoke-house  at  night  in  ther  absence  of  Hanna,  a  keeper  appointed  and 
paid  by  him  to  care  for  the  property;  and  for  the  further  reason  that 
the  meat  was  not  weighed,  but  only  estimated  at  the  time  of  the  inven- 
tory. With  regard  to  the  latter  reason,  it  may  be  remarked  that  the 
mode  of  estimation  adopted  is  a  not  uncommon  one  where,  as  in  this 
instance,  the  meat  was  hanging  on  sticks;  that  is,  the  quantity  on  one 
stick  was  weighed,  and  then  the  number  of  sticks  and  of  pieces  upon 
each  counted  and  the  total  quantity  thus  calculated.  This  may  not 
have  been  exactly  accurate,  but  was,  no  doubt,  approximately  so.  At 
all  events,  at  this  distance  of  time,  we  have  no  better  guide,  and  if  there 
is  any  uncertainty  it  is  attributable  to  the  executor,  who  provoked  the 
inventory  and  permitted  it  to  be  taken  in  this  manner.  It  was  his  duty 
to  have  had  an  accurate  inventory,  and  if  he  did  not  do  so  he  can  claim 
no  advantage  of  that  fact  now.  There  may,  however,  have  been  some 
shrinkage  or  loss  in  weight  in  the  short  time  between  inventory  and  sale, 
and  we  will  reduce  this  item  of  charge  against  accountant  to  five  hun- 
dred pounds,  at  ten  cents,  equal  to  one  hundred  and  fifty  dollars  on  that 
account.  We  do  not  think  that  the  executor  is  entitled  to  the  credit  for 
the  meat  shown  to  have  been  stolen.  His  keeper  boarded  and  slept  two 
or  three  miles  from  the  place,  and,  as  properly  remarked  by  the  parish 
judge,  his  presence  and  care  were  more  needed  at  night  than  at  any 
other  time.  No  prudent  man  would  have  left  his  own  property  exposed 
to  such  risk,  and  the  executor  must  be  held  responsible  for  the  fault  or 
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neglect  of  his  servaat,  the  keeper,  appointed  by  him^  and  whose  keep- 
ership  appears  to  have  been  of  little  if  any  service  to  the  succession. 

The  next  item  was  corn  inventoried  and  not  accounted  for.  The  evi- 
dence in  regard  to  this  is  not  very  satisfactory,  but  taken  in  connection 
with  the  inventory  might  have  justified  some  chaise  against  the  execu- 
tor on  this  account;  as  it  renders  it  probable  that  some  part  of  the  com 
was  stolen,  and  it  certainly  was  left  as  liable  to  be  stolen  as  the  meat. 
It  is  shown,  however,  to  have  been  in  great  part  inferior  to  that  which 
was  on  the  top  when  inventoried,  and  was  not  so  accurately  measured 
or  estimated.  We  think  the  parish  judge  was  liberal  in  not  chai^ging 
any  thing  to  the  executor  on  this  account,  but  as  the  evidence  does  not 
enable  us  to  ascertain  with  how  much  he  should  be  charged  we  shall 
not  disturb  the  judgment  in  this  respect. 

The  next  item  of  826  S^  money  embraced  in  the  Inventory,  not  chaiiged 
in  the  account,  is  admitted  to  be  correctly  charged  in  the  judgment  of 
the  parish  court 

The  matter  of  two  or  three  barrels  of  spoiled  meat  was  properly  not 
charged  against  the  executor. 

The  item  of  twenty  dollars  for  a  rifle  gun  stolen  was  properly  charged 
for  the  same  reason  as  the  meat;  i.  e.,  the  fault  of  the  keeper. 

The  next  item  opposed  is  the  attorney's  fees  in  the  succession,  charged 
at  8581  62,  or  ten  per  cent  on  the  amount  of  the  inventory.  It  is  ob- 
jected that  this  is  not  only  excessive,  but  that  the  public  administrator 
is  a  public  officer  with  a  compensation  fixed  by  law  at  double  that 
allowed  ordinary  administrators,  and  that  he  is  presumed  to  have 
been  appointed  by  reason  of  his  qualification  to  discharge  the  duties 
in  person  without  the  aid  of  an  attorney,  and  if  he  requires  one 
that  he  must  himself  pay  for  it  as  was  no  doubt  contemplated  by  the 
Legislature  in  allowing  so  large  fees  of  office.  In  view  of  the  history 
of  this  and  other  recent  l^islatlon  in  Louisiana,  and  of  the  class  of  per- 
sons usually  chosen  to  act  as  public  administrators,  and  of  the  fact  tliat 
no  special  qualifications  were  required  by  the  law,  it  would  be  a  violent 
presumption  that  any  such  economic  or  prudent  considerations  entered 
into  the  legislative  mind.  This  was  properly  characterized  in  argument 
as  only  one  of  the  many  more  than  useless  officers  with  which  our  people 
have  been  burdened  in  the  recent  past,  but  for  the  future  happily  no 
longer  under  the  new  order  of  things.  Nevertheless,  the  office  was  cre- 
ated by  statute  of  the  body  acting  as  a  Legislature.  No  man  could 
properly  or  safely  perform  its  duties  without  the  aid  of  an  attorney, 
and  the  law  itself  permitted  the  judge  of  probates  to  allow,  besides  the 
regular  commissions,  other  reasonable  and  proper  expenses.  We  think 
attorney's  fees  was  one,  and  that  the  parish  judge  properly  allowed  the 
amount  of  five  per  cent  on  the  inventory,  or  one  half  of  that  charged 
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in  the  account,  which,  considering  the  size  of  the  estate  and  the  value 
of  the  services  required  for  its  proper  management,  we  consider  a  usual 
and  proper  allowance.  The  attorney  may  be  entitled  to  more  and  even 
to  the  full  amount  charged  as  against  the  executor  personally  for  ser- 
vices rendered  for  his  protection.  The  amount  allowed  is,  however,  all 
that  the  succession  should  pay.  In  this  connection  we  will  say  that  the 
whole  amount  of  twenty-five  dollars,  charged  as  a  fee  for  attorney  of 
absent  heirs,  should  have  been  disallowed  instead  of  being  reduced  to 
ten  dollars  as  was  done  by  the  parish  judge.  The  appointment  of  an 
attorney  for  absent  heirs  in  this  case  was  not  only  unnecessary,  but  was 
an  abuse  and  a  burden  improperly  sought  to  be  imposed  upon  the  es- 
tate. There  is  no  evidence  of  the  existence  of  any  absent  heirs,  but  on 
the  contrary  the  instituted  heirs  resided  in  the  State  and  parish,  and  the 
executor  claimed  and  was  allowed  credit  for  amounts  expended  for  the 
benefit  of  the  family  of  the  deceased,  who  resided  in  the  place  where  he 
died.  The  appointment  of  attorney  for  absent  heirs  is  not  authorized 
without  proof  of  the  fact  which  renders  it  proper.  12  L.  73.  It  is  proper 
only  when  the  heirs  or  part  of  them  are  absent  from  and  unrepresented 
in  the  State.  15  L.  527.  When  no  absent  heirs  are  shown  to  exist  the 
appointment  of  an  attorney  to  them  will  be  revoked  as  illegal.  3  An. 
226.  We  have  felt  it  proper  to  announce  the  law  on  this  subject  because 
this  has  been  a  fruitful  source  of  illegal  charge  upon  estates  in  Louisi- 
ana, and  the  sooner  it  ceases  to  be  the  better. 

It  may  not  be  amiss  to  remark  that  the  fee  of  attorney  for  absent 
heirs,  when  such  appointment  is  necessary,  is  properly  chargeable  to  the 
portions  of  the  absent  heirs  and  not  to  the  body  of  the  succession; 
where,  however,  the  services  of  that  oflBcer  have  proved  valuable  to  the 
succession  and  for  that  reason  a  fee  has  been  sometimes  allowed  the  at- 
torney for  absent  heirs  'out  of  the  succession  funds  generally.  The  law, 
however,  does  not  contemplate  this,  and  it  is  exceptional. 

The  executor  credits  himself  with  $178  50  as  having  been  paid  to  his 
brother-in-law,  Hanna,  as  keeper.  This  was  properly  disallowed  by  the 
parish  judge.  The  evidence  of  Hanna  himself  proves  that  no  such 
amount  was  paid  him,  and  it  is  also  apparent  that  the  succession  was 
not  benefited  by  such  keepership  as  it  received  at  his  handa  To  allow 
it  would  be  to  give  a  bonus  for  neglect  and  carelessness.  The  executor 
seems  to  have  put  himself  to  but  little  trouble  personally  about  this 
succession.  When  he  did  do  so  he  has  charged  for  it  liberally  outside  of 
his  commissions,  in  the  item  of  $46  50  for  expenses.  We  will  allow  him 
ten  dollars  on  this  item  as  a  compensation  to  hands  for  assisting  in  col- 
lecting and  delivering  personal  property  sold.  The  parish  judge  re- 
jected the  whole  of  this  item,  and  except  as  to  the  sum  named,  to  wit: 
ten  dollars,  we  affirm  his  judgment  in  this  respect. 
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We  do  not  think  that  a  stranger  to  a  succession  who  assumes  its  ad- 
mimstradon  tor  profit  is  entitled  to  charge  against  it  the  small  amounts 
expended  for  bu^^-hire  and  ferriage  in  attending  to  the  ordinary  duties 
of  the  office  he  has  assumed. 

There  are  two  other  minor  items  which  have  attracted  our  attention 
in  examining  the  record,  and  which  were  overlooked  by  the  pariah  judge. 
The  first  is  the  account  of  J.  J.  Butler,  J.  P.,  for  affixing  the  seals  to  the 
•effects  of  decedent,  the  sole  service  rendered  by  him,  and  whose  account 
includes  horse-hire,  per  diem,  and  mileage  to  the  residence  and  then  to 
Monroe  to  return  the  j}roc^8.rer6aZ  and  the  sum  of  six  dollars  for  affix- 
ing the  seals.  We  know  of  no  warrant  of  law  for  the  payment  of  such 
tin  account  by  the  executor,  and  there  appears  to  have  been  nothing  in 
the  small  succession  of  an  illiterate  man  to  make  the  affixing  of  the 
seals  indispensable.  The  law  fixes  the  charge  for  this  duty  at  two  dol- 
lars, and  we  allow  this  amount.  If  the  officer  chose  to  amuse  himself 
by  riding  to  Monroe  to  return  the  proc^  verbcU,  he  could  not  charge  the 
succession  with  it. 

The  second  of  the  items  is  an  account  for  thirty  dollars  paid  the  re- 
corder for  raising  the  seals  and  taking  inventory.  By  the  latest  fee-bill 
no  allowance  is  made  for  removing  the  seals,  but  by  the  Revised  Stat- 
utes of  1870  the  sum  of  one  dollar  is  allowed  for  that  service  and  for 
writing  the  proces  verbal,  and  this  amount  we  will  allow  instead  of  four 
dollars  as  charged  in  the  account.  The  law  makes  no  provision  for  the  pay- 
ment of  buggy-hire  and  ferriage,  for  which  six  dollars  is  charged  in  the 
notary's  account,  and  we  can  make  none.  The  law  allows  fifty  cents  per 
hour,  not  exceeding  twelve  hours  per  day,  for  taking  inventories  out  of  the 
notary's  office  and  twenty-five  cents  per  hundred  words  for  the  proc^ 
verbal,  with  twenty-five  cents  for  the  seal  and  certificate  thereon,  and 
twenty-five  cents  for  swearing  each  appraiser.  .  The  time  consumed  nec- 
essarily in  taking  this  inventory  could  not  have  exceeded  one  day,  which 
would  be  six  dollars;  swearing  two  appraisers  and  seal  and  certificate 
seventy-five  cents;  there  are  not  so  many,  but  we  will  allow  eight  hun- 
dred words  for  the  proces  verbal  of  inventory,  which  would  be  one  dollar 
and  sixty  cents  more;  making  a  total  of  eight  dollars  and  thirty-five 
'Cents,  or  say  nine  dollars,  for  inventory,  to  which  add  one  dollar  for 
raising  seals,  the  cost  fixed  by  law,  making  a  total  of  ten  dollars,  which 
we  allow  on  this  item  of  credit  claimed  by  the  executor  instead  of  thirty 
dollars  as  charged  by  him.  A  charge  of  a  round  sum  in  a  notary's  account 
for  taking  inventory  is  illegal  and  should  be  disallowed  by  the  court.  12  L. 
73.  It  may  be  said  and  doubtless  will  be  that  this  amount  is  too  small,  and 
that  the  services  of  officers  can  not  be  procured  at  these  rates.  To  this 
it  may  be  answered  that  the  law  has  so  fixed  them  and  has  made  it 
penal  to  receive  any  other  or  higher  rates  of  cbftrges  for  Buoh  services, 


748  SUPREME  COURT  OP  LOUISIANA, 

Suooession  of  Harris. 

and  that  the  Ijegislature,  though  often  applied  to,  has  as  often  refosed 
to  increase  them.  It  is  not  for  us  to  do  so,  and  it  may  be  that  our  no- 
tions have  been  heretofore  too  extravagant  and  offloers  too  exacting.. 
Perhaps,  if  the  effort  is  made,  officers  may  be  able  to  live  here  as  else- 
where upon  the  fees  allowed  them  by  law. 

Unlawful  and  extravagant  charges  and  expenses  in  all  the  details  of 
the  management  of  successions  have  grown  to  be  an  abuse  and  a  re- 
proach in  Louisiana.  We  think  it  is  time  that  the  courts  should  put  a 
stop  to  this  state  of  things,  so  far  at  least  as  the  law  permits,  and  that 
the  attention  of  inferior  tribunals  should  be  called  to  this  matter,  which 
was  always  burdensome  and  unjust,  and  is  especially  so  now  in  the  im- 
poverished condition  of  the  State  and  people. 

In  regard  to  these  particular  services  the  facility  with  which  the  ap- 
pointment of  notaries  may  be  procured  in  every  neighborhood  would 
largely  diminish  any  fancied  inconvenience  resulting  from  a  reduction  of 
fees  to  the  legal  standard. 

The  only  remaining  matter  to  be  considered  on  this  opposition  is  the 
commissions  claimed  by  the  public  administrator  as  dative  testamentary 
executor,  which  were  disallowed  by  the  court  There  is  much  in  this 
record  of  careless  administration  and  consequent  loss  to  the  succession 
to  justify  the  judgment  of  the  parish  court  in  this  respect,  and  we  are 
not  prepared  to  say  that  on  the  evidence  before  us  we  should  disturb  it  If 
this  were  a  final  account. 

We  can  not  pass  without  rebuke  the  fact  that  the  administrator  has 
charged,  at  least  in  one  instance,  an  amount  shown  by  his  own  witness 
and  brother-in-law  not  to  have  been  paid  by  him;  the  fact  which  ap- 
pears in  the  record,  and  though  not  directly  connected  with  any  other 
item  of  the  present  account  than  the  allowance  of  commissions  to  the 
executor — which  can  not;  escape  remark — that  he  discounted  for  cash 
shortly  before  maturity  paper  taken  at  the  sale  of  succession  property, 
and  has  shown  no  order  of  court  or  other  excuse  or  necessity  for  doing 
so;  the  fact  that  after  an  order  of  court  to  sell  on  twelve-months  time 
he  sold  for  cash  for  $110,  at  private  sale,  a  mule  appraised  at  $175,  and 
has  not  shown  any  sufficient  reason  for  not  selling  this  as  other  prop- 
erty on  time  according  to  the  order  of  the  judge,  in  which  way  it  is  to 
be  presumed  it  would  have  brought  much  more,  and  has  also  not  shown 
that  the  mule  sold  for  its  full  value,  although  for  less  than  the  appraise- 
ment. These  things  were  certainly  not  the  acts  of  a  prudent  man  or 
faithful  administrator;  and,  indeed,  the  record  discloses  such  manner  of 
dealing  with  the  succession  as  might  well  justify  the  judgment  of  the 
court  below  in  rejecting  the  executor's  commissions  absolutely.  A8» 
however,  there  is  another  reason  why  he  would  not  now  be  entitled  to 
charge  full  commissions,  that  is  that  the  administration  is  unfinished. 
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>even  if  he  shall  ever  be  entitled  to  them,  and  as  we  do  not  wish  to  do 
this  o£acer  any  injustice  we  will  amend  the  judgment  as  to  this  item  so 
as  to  make  it  one  of  nonsuit  only.    The  executor  may  thus  be  afforded 
an  opportunity  to  show  some  better  reason  than  is  disclosed  in  this  rec- 
ord why  he  shall  be  entitled  to  charge  in  his  own  favor  commissions 
for  administration  in  the  final  account  which  he  has  been  ordered  to  file. 
For  the  reasons  assigned,  it  is  therefore  ordered,  adjudged,  and  de- 
'  creed  that  the  judgment  of  the  parish  court  be  amended  so  as  to  con- 
form to  the  views  expressed  in  this  opinion;  that  there  be  judgment  of 
nonsuit  only  as  to  the  item  of  executor's  commissions  for  administra- 
tion; that  the  executor  be  charged  with  one  hundred  and  fifty  dollars 
for  meat  not  accounted  for  instead  of  one  hundred  and  sixty-two  doUars 
.  as  fixed  by  the  parish  court;  that  the  executor  be  credited  with  ten  dol- 
lars on  account  of  the  item  for  expenses  of  forty-six  dollars  and  fifty 
cents,  which  was  wholly  disallowed  by  the  parish  court;  that  the  sum  of 
two  dollars  be  allowed  the  executor  for  the  account  paid  J.  J.  Butler,  J. 
P.,  for  affixing  seals  instead  of  twenty-one  dollars  and  thirty  cents,  as 
allowed  by  the  parish  judge;  that  the  sum  of  ten  dollars  be  allowed  the 
executor  on  account  paid  M.  M.  Grady,  recorder,  for  raising  seals,  tak- 
ing inventory,  and  swearing  appraisers,  instead  of  thirty  dollars,  as  al- 
lowed by  the  parish  court;  that  the  item  of  twenty-five  dollars  for 
.  attorney  for  absent  heirs  be  altogether  rejected  instead  of  being  reduced 
to  ten  dollars,  as  was  done  by  the  parish  court;  and  that,  as  thus 
.  amended,  the  judgment  of  the  parish  court  be  in  all  respects  affirmed. 
It  is  further  ordered  that  the  succession  pay  the  costs  of  this  appeal. 


No.  663. 

T.  B.  Jordan  &  Co.  vs.  M.  &  A.  Anderson.  ^^^ 

iS   fwst 
When  husband  and  wife  are  co-defendants  In  a  suit  they  may  be  legally  served  by  a       "^^^ 

citation  to  each,  or  to  the  husband  alone.  29    749 

When  husband  and  wife  are  co-dofendants  he  sufllciontly  authorizes  her,  by  appear-      |126     667 

infg  in  the  suit,  and  aiding  her  in  her  defense. 
A  debt  contracted  by  the  wife,  or  by  her  husband  with  her  consent,  which  inures  to 

the  benefit  of  her  separate  property,  is  binding  on  her. 
A  mere  change  in  the  form  of  a  debt  does  not  work  a  novation. 
A  party  can  not  introduce  evidence  inconsistent  with  his  pleadings. 
A  surety  can  not  benefit  by  an  exception  personal  to  the  principal. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,J. 
J,  W,  Jones  and  Land  &  Taylor ^  for  plaintiffs  and  appellees. 
A.  W.  O,  Hicks,  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Eqan,  J.    The  plaintiffs  sue  upon  promissory  notes  given  for  the  price 
•  of  materials  and  workmanship  used  in  constructing  a  brick  building 


750  SUPKEME  COURT  OP  LOUISIANA, 

Jordan  k  Ck).  vs.  Anderson. 

upon  the  property  of  the  wife,  one  of  the  defendants,  and  also  claim 
the  privilege  accorded  by  law  upon  the  building.  The  defendants  ex- 
cepted tiiat  they  were  not  properly  cited.  They  were  sued  solidarQy, 
and  citation  served  upon  each  personally  as  it  was  addressed  to  each 
separately.  This  was  good  citation  and  service  had  they  not  been  hus- 
band and  wife  (C.  P.  178, 190),  or  had  the  wife  been  separated  from  bed 
and  board.    C.  P.  193. 

Code  Practice,  article  182,  provides  that  if  the  defendants  are  husband 
and  wife  a  single  citation  and  copy  of  petition  are  sufficient,  and  article 
192  that  if  the  petition  and  citation  are  directed  against  a  married 
woman  not  separated  from  bed  and  board  from  her  husband  the  service 
may  be  made  by  delivering  to  either  husband  or  wife,  or  at  the  domicile 
in  the  usual  way. 

The  fact  that  plaintiff  did  not  avail  himself  of  the  privilege  accorded 
him  by  law  of  giving  and  serving  but  one  citation  to  both  husband  and 
wife  does  not  make  It  bad  as  to  her.  In  this  instance  the  issuance  of 
two'  citations  was  proper.  The  husband  was  cited,  not  in  that  capacity 
only,  but  as  a  co-obligor.  The  defendant,  B.  Anderson,  was  not  sepa- 
rated from  bed  and  board  from  her  husband.  Had  she  been,  however, 
the  citation  and  service  in  this  case  would  have  been  good,  and  not 
having  been,  it  is  equally  good.  Both  she  and  her  husband  were  dted. 
It  was  sufficient.  They  subsequently  answered,  whereby,  it  is  claimed, 
defects  of  citation  or  service  were  waived. 

It  is  unnecessary  to  pass  upon  the  eflfect  of  answer  in  this  case  "  under 
protest,''  as  the  parties  were  legally  cited.  The  wife  answered  separately, 
denying  all  the  allegations  of  plaintiff  not  specially  admitted.  She  ad- 
mitted her  signature,  but  set  up  that  she  was  then  and  at  the  time  of 
signing  the  obligation  sued  on,  the  wife  of  her  co-defendant,  and  that 
her  signatures  were  obtained  without  the  authority  of  her  husband  and 
without  consideration.  The  husband  ffied  a  separate  answer,  denying 
all  allegations  not  admitted,  admitted  his  signature  as  surety  for  his 
wife,  set  up  her  want  of  capacity  to  contract  the  obligations  sued  on  for 
the  reasons  stated  in  her  answer  which  lie  adopted  in  this  respect  as  hU 
answer.  He  further  averred  that  he  had  received  no  consideration  for 
the  contract,  and  prayed  that  plaintiffs'  demand  be  rejected.  The  answers 
also  claim  the  payment  of  fifty  dollars  on  the  contracts. 

It  is  objected  that  the  wife  was  not  properly  authorized  to  defend  the 
suit  and  stand  in  judgment,  because  the  judge  had  no  power  to  authorize 
her  unless  the  husband  had  refused.  His  appearance  and  adoption  of  her 
answer  and  assistance  in  the  defense  is  sufficient  authorization,  if  the 
judge  had  made  no  order  of  authorization. 

The  husband  claims  that  his  wife  is  not  bound,  and  that  he  being  sued 
as  her  surety  is  not  bound  unless  his  principal  is.    The  law  is  that 
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suretyship  can  only  be  given  for  the  performance  of  valid  contracts.  A 
man  may,  however,  become  surety  for  an  obligation  from  which  the 
principal  debtor  might  be  discharged  by  reeuson  of  an  exception  merely 
personal  to  him;  such  as  being  a  minor  or  a  married  woman.  C.  C.  3036; 
16  An.  445. 

It  is  urged  that,  although  the  plaintiife'  debt  is  for  workmanship  and 
materials  for  the  improvement  of  the  separate  property  of  the  wife,  the 
husband  had  the  administration  of  her  property,  and  the  debt  is  one  of 
the  community  and  not  hers.  It  is  tnie  that  the  presumption  of  the  law 
both  as  to  debts  and  acquisitions  made  during  the  marriage  is  that  they 
belong  to  the  community,  and  hence  it  is  well  settled  that  to  recover 
against  a  married  woman  it  is  necessary  to  show  affirmatively  that  the 
consideration  inured  to  her  benefit.  15  An.  352;  20  An.  229;  24  An.  95. 
We  know  of  no  law,  however,  and  have  been  referred  to  none,  which 
exonerates  the  wife  from  the  obligation  to  pay  for  what  does  inure 
to  her  separate  benefit  or  that  of  her  separate  property.  The  law  of 
Louisiana  treats  marriage  as  a  kind  of  partnership,  from  which,  how- 
ever, is  specially  reserved  the  separate  property  of  the  spouses.  It  also 
permits  the  wife  to  retain  or  at  any  time  to  resume  the  administration 
of  her  own  separate  estate,  and  she  retains  as  fully  as  if  unmarried  the 
jiis  dominii  of  it  From  this  it  follows  that  she  is  clothed  with  all  the 
incidental  powers  necessary  or  advantageous  to  the  enjoyment  of  her 
separate  property,  among  which  is  the  right  to  erect  buildings  or  make 
other  improvements  upon  her  separate  lands.  If  these  are  paid  for  out 
of  the  community  funds  the  only  result  is  that  at  the  termination  of  the 
community  she  or  her  separate  estate  owes  to  the  community  the 
amount  so  expended.  The  improvements,  however,  are  none  the  less 
her  property,  and  if,  as  in  this  instance,  they  are  unpaid  for,  that  price 
is  due  directly  from  the  wife  to  the  person  making  them.  That  the 
husband  chose  to  bind  himself  individually  also  by  no  means  diminishes 
or  changes  the  wife's  obligations. 

It  is  well  settled  that  buildings  and  other  improvements  made  during 
the  marriage  upon  the  separate  lands  of  the  vdfe  belong  to  her  as  to  any 
other  owner  of  the  soil,  and  not  to  the  husband  or  to  the  community. 
The  doctrine  "  cvjits  est  solum  ejits  est  iisque  ad  ccelum"  applies  to  her 
equally  with  any  other  proprietor.  The  disabilities  under  which  the 
wife  rests  under  our  law  are  that  she  can  not  contract  without  the 
authorization  of  her  husband  or  of  the  judge,  and  that  she  can  not  bind 
herself  as  security  or  otherwise  for  a  debt  of  her  husband  or  of  the 
community,  and  can  not  alienate  her  dotal  property.  Aside  from  those 
disabilities,  as  we  have  said,  she  may  lawfully  contract,  as  for  the  benefit 
and  improvement  of  her  own  separate  property. 
In  the  case  at  bar  she  and  her  husband,  who,  it  seems  from  the 
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evidence,  she  permitted  to  administer  her  property,  and  who,  therefore, 
aside  from  his  marital  duty,  had  a  personal  interest  in  the  development 
and  improvement  of  valuable  unimproved  real  estate  of  the  wife  in  the 
city  of  Shreveport,  that  it  might  become  a  source  of  revenue,  besides 
being  enhanced  in  value  otherwise,  contracted  with  the  plaintlfGs,  build- 
ers and  material  men,  to  erect  a  brick  building  upon  this  property  at  an 
agreed  price,  which  was  subsequently  enhanced  to  the  extent  of  two 
hundred  dollars  for  additions  to  the  work.  There  was  a  written  notarial 
contract  signed  by  all  the  parties,  the  husband  signing  with  the  wife. 
This  was  sufficient  authorization,  17  An.  2(M;  19  An.  48;  21  An.  396, 
even  were  it  not  otherwise  abundantly  shown  by  the  evidence  in  the 
record  that  the  contract  was  made  and  the  work  done  with  the  express 
authorization  of  the  husband,  who  himself  superintended  the  work  in 
the  exercise  of  his  administrative  power  as  such.  The  husband  bad 
nothing  to  serve  as  a  basis  of  credit,  and  he  was  not  credited;  all  the 
property  in  their  possession  belonged  to  the  wife  or  to  her  and  her  minor 
child  by  a  former  marriage  with  Giltillan.  Ic  is  not  pretended  that  the 
work  was  not  needed  or  of  advantage  to  her  separate  estate,  and  the 
pretense  that  she  did  not  authorize  it  or  was  not  herself  authorized  is 
wholly  unsupported  by  the  evidence.  After  the  completion  of  the  work 
the  husband  and  wife  signed  another  instrument  which  is  in  evidence  in 
which  they  acknowledged  the  completion  of  the  work  in  compliance 
with  the  contract  of  plaintifiGs,  and  recited  the  fact  that  they  liad  the 
same  day  given  the  notes  sued  on  for  the  unpaid  balance  of  price.  Tliis 
with  the  other  written  and  parol  evidence  in  the  record  disposes  of  the 
argument  that  there  was  a  novation  of  the  debt.  Novation  is  never 
presumed;  and  so  far  from  having  been  proved,  the  evidence  in  this  case 
shows  nothing  more  thaji  a  change  in  the  form  of  the  evidence  of  the 
debt.  The  original  debtor  contracted  no  new  debt,  nor  extinguished  the 
old  one.  No  new  debtor  was  substituted  for  the  old  one,  who  was  not 
discharged,  and  the  creditor  was  the  same.  C.  C.  2189,  2187;  8  M.  431;  9 
M.  187;  6  N.  S.  568;  16  La.  140;  same,  487;  11  An.  547;  14  An.  54;  same, 93. 
If  the  wife  were  incapacitated  to  make  the  contract  in  question,  she 
would  not  be  benefited.  Under  such  circumstances,  she  could  not  retain 
and  enjoy  the  benefit  of  plaintiffs'  labor  and  materials  without  paying 
for  them.  C.  C.  1793;  13  An.  14;  16  An.  217;  23  An.  409.  These  principles 
were  reviewed  and  recognized  in  the  unreported  case  of  Wolfe  & 
Cerf  vs.  Harvin,  recently  decided  by  us  in  New  Orleans.  Her  incapacity, 
if  it  existed,  would  not  enable  her  to  commit  a  fraud.  6  An.  56.  That 
incapacity,  as  we  have  seen,  is  not  universal  and  absolute.  In  the  cases 
to  which  it  does  not  extend,  the  capacity  of  women  is  not  aifected  by 
marriage.  2  An.  1, 10,  433.  Her  husband's  authorization  is  not  required 
to  the  acts  necessary  for  the  administration  of  her  paraphernal  property. 
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Her  right  of  admiDistration  would  be  a  vain  thlog  if  she  could  not  with- 
out her  husband's  authority  pay  debts  incurred  for  her  separate  prop- 
erty. For  such  debts  she  may  sign  notes  or  drafts  without  her  hus- 
band's authority;  a  fortiori  then,  with  it  14  An.  676.  Had  there  been 
any  want  of  original  authority,  as  we  have  seen  there  was  not,  the  sub- 
sequent execution  by  the  wife  and  husband  of  the  receipt  or  instrument 
redting  the  contract  and  acknowledging  its  completion  and  the  execu- 
tion of  the  notes  used  or  given  for  its  pi  ice  is  sufficient  ratification  of  it 
to  bind  her.    4  Ah.  163;  5  An.  369. 

The  fact  that  the  lot  of  ground  upon  which  the  building  in  question 
was  erected  belonged  in  indivision  to  the  wife  and  her  minor  child  of  a 
former  marriage,  does  not  affect  the  question.  One  of  two  joint  pro- 
prietors may  make  and  enjoy  improvements  on  the  common  property, 
and  that  fact  is  only  important  when  it  comes  to  a  settlement  between 
the  joint  proprietors,  the  one  making  the  improvements  being  in  any 
event  entitled  to  reimbursement,  without  which  the  other  can  not  shar& 
the  resulting  benefit.  6  N.  S.  616;  10  An.  255.  For  the  purposes  of  this 
case  it  is  therefore  the  same  as  if  the  whole  property  belonged  to  the 
wife.  The  improvements  made  by  the  plaintiffis  having  inured  to  her 
separate  benefit,  and  that  of  property  which  she  held  separate  from 
her  husband,  the  court  below  did  not  err  in  refusing  to  receive  the 
evidence  of  the  wife  that  she  was  coerced  by  her  husband  into  signing  the 
contract  with  plaintiffs.  No  such  issue  was  made,  and  such  evidence 
would  have  been  inconsistent  with  her  allegation  that  her  husband  did 
not  authorize  the  contract. 

The  husband's  defense  is,  to  say  the  least,  a  singular  one.  It  is  sub- 
stantially that  his  wife  is  not  bound  because  this  is  a  debt  of  the  com- 
munity and  not  her  own;  and  that  he  is  not  bound  because  his  obligation 
is  simply  that  of  surety  for  his  wife,  who  not  being  bound,  he  is  not.  His 
ai^ument  proves  too  much.  If  the  debt  be  that  of  the  community,  and 
the  wife  be  not  bound,  he  is  as  its  head  and  master;  and  if  it  be  not  that 
of  the  community  (as  we  have  seen  it  is  not),  then  by  his  own  ad  mission  ^ 
and  acts  he  is  bound  as  surety. 

According  to  the  argument  urged  for  the  defense,  the  plaintiffs,  after 
furnishing  the  materials  and  doing  the  work,  and  after  its  acceptance  by 
the  defendants,  would  be  still  held  suspended  in  the  anomalous  condi- 
tion of  having  contracted  with  no  one  and  having  no  one  bound  to  them 
for  the  price.  This  is  neither  just  nor  legal.  The  privilege  was  pre- 
served by  registry.  It  was  not  lost  by  novation,  because,  as  we  have 
seen,  there  waa  no  novation.  There  w«is  judgment  in  the  court  below 
against  the  defendants  in  solido  for  the  amount  of  the  plaintiffs'  de- 
mand, with  recognition  of  their  privilege,  as  claimed,  upon  the  building 
erected  by  them.  It  was  correct,  and  is  therefore  affirmed  with  costs  of 
both  courts. 
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J'i     93 

The  State  ex  rel.  J.  J.  Daniel  vs.  Rupus  E.  Rose 

This  court,  or  any  member  of  the  court,  is  compotont  to  issue  the  writ  of  habeas 
corpus  in  any  case  that  migld  bo  brought  here  on  appeal.  It  is  not  necessary  the 
appeal  should  be  pending:. 

The  Governor's  commutation  of  a  sentence  to  imprisonment  at  hard  labor,  which 
remits  the  punishment  imposed,  and  substitutes  a  much  milder  punishment,  is 
not  executory,  and  hence  can  not  entitle  the  condemned  party  to  release  from 
custody,  until  the  commutation  has  been  consented  to  by  the  Senate. 

APPEAL  £rom  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J. 
B.  King  Cutler,  for  petitioner. 
John  J,  Finney,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Marb,  J.  Daniel  was  convicted  of  murder,  without  capital  punish- 
ment, in  the  Second  Judicial  District  Court  for  the  parish  of  Jefferson, 
and  was  sentenced  to  the  penitentiary  for  life.    On  appeal  the  verdict 
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and  judgment  were  set  aside  for  illegality  in  the  composition  of  the- 
grand  and  petty  juries;  and  the  case  was  remanded  for  further  proceed- 
ings. 28  An.  38.  He  was  again  indicted  for  the  same  offense,  convicted 
without  capital  punishment,  and  sentenced  to  'imprisonment  with  hard 
labor  for  life  in  the  State  penitentiary;"  and  he  once  more  sought  relief 
by  suspensive  appeal 

Pending  this  appeal,  on  the  sixth  of  January,  1877,  the  Governor^ 
Kellogg,  commuted  this  sentence  by  an  instrument  in  writing,  signed  by 
himself,  countersigned  by  the  Secretary  of  State,  and  bearing  the  great 
seal  of  the  State,  the  material  part  of  which  is  as  follows: 
"  To  the  Sheriff  of  the  parish  of  Jefferson: 

"  Whereas,  J.  J.  Daniel  was  tried  and  convicted,  before  the  Second 
Judicial  District  CJourt,  parish  of  Jefferson,  of  the  crime  of  *  murder,*^ 
and  sentenced  to  the  penitentiary  at  hard  labor  for  life; 

"  Whereas,  for  good  and  sufficient  reasons  I  have  seen  flt  to  grant  a 
commutation  of  said  sentence  to  the  said  J.  J.  Daniel  to  three  years  im- 
prisonment in  the  parish  prison,  from  date  of  first  commitment  in  De- 
cember, 1873; 

"  Now,  therefore,  you  will  take  notice  of  the  said  commutation  and 
act  accordingly,  and  for  so  doing  this  shall  be  your  sufficient  warrant 
and  authority." 

The  term  of  imprisonment  in  the  parish  prison  having  expired  in  De- 
cember, 1876J  the  prisoner  was  releajsed  by  the  sheriff  and  set  at  liberty; 
and  on  the  second  of  April  his  counsel  filed  in  the  Supreme  Court  the 
following  motion,  in  the  case  of  the  State  vs.  Daniel,  which  was  entered 
on  the  minutes  the  same  day: 

"  On  motion  of  R.  King  Cutler,  of  counsel  for  defendant,  and  on  sug- 
gesting that  defendant,  J.  J.  Daniel,  was  sentenced  to  hard  labor  in  the 
State  Penitentiary  for  life,  and  that  thereafter  W.  P.  Kellogg,  then  Gov- 
ernor of  the  State  of  Louisiana,  commuted  the  pimishment  of  said  J. 
J.  Daniel  to  imprisonment  in  the  Parish  Prison,  and  that  said  Daniel 
long  ago  served  out  his  term  of  imprisonment  in  the  parish,  and  that 
he,  said  Daniel,  has  been  at  liberty  since  about  the  first  of  January, 
1877,  it  is  ordered  that  the  appeal  herein  taken  by  said  J.  J.  Daniel  be 
dismissed." 

At  the  foot  of  this  motion  is  the  following: 

« I  consent  to  the  appeal  taken  in  the  above-entitled  cause  being  dis- 
missed. 

« (Signed)  H.  N.  OGDEN,  Attorney  General" 

In  June,  the  judge  of  the  Second  Judicial  District  Court,  treating 
Daniel  as  a  fugitive  from  justice,  inasmuch  as  he  had  not  satisfied  the 
sentence  pronounced,  and  had  not  been  pardoned  by  the  Governor  with 
the  consent  of  the  Senate,  nor  reprieved;  and  the  sentence  had  gone  into 
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effect  and  had  not  been  commuted  in  any  legal  sense  or  form,  issued  a 
writ  for  his  arrest,  and  detention  in  prison  until  discharged  in  due  course 
of  law.  Having  been  arrested  under  this  writ,  and  being  detained  in  ac- 
tual custody  under  the  sentence  of  the  court,  the  prisoner  applied  to  me 
for  the  writ  of  habeas  corpus.  The  facts  as  stated  appear  of  record,  and 
by  the  petition  and  the  return;  and  there  is  no  controversy  about  them. 

The  representative  of  the  State  excepted  that  neither  the  Supreme 
-Court,  "  nor  any  of  the  judges  thereof,  has  any  authority  to  issue  the 
writ  of  habeas  corpus  herein,  the  court  having  no  longer  any  appellate 
jurisdiction  over  the  case  of  the  State  of  Louisiana  vs.  J.  J.  DanieL" 

This  exception  was  withdrawn  at  the  hearing;  but  as  every  judicial 
tribunal  must  either  assume  jurisdiction  without  question,  or  determine 
whether  it  has  jurisdiction  when  it  is  questioned  or  questionable,  I  am 
not  relieved  of  the  necessity  of  inquiring  whether  I  have  authority  to 
-grant  and  to  proceed  upon  this  writ. 

The  constitution,  article  seventy-seven,  declares  that: "  "  The  Supreme 
C/Ourt,  and  each  of  the  judges  thereof,  shall  have  power  to  issue  writs  of 
habeas  ccrpnSf  at  the  instance  of  persons  in  actual  custody,  when  they 
may  have  appellate  jurisdiction;"  and  article  seventy-four  confers  upon 
the  Supreme  Court  jurisdiction  in  criminal  cases,  on  questions  of  law 
only,  whenever  the  punishment  of  death,  or  imprisonment  at  hard  labor, 
or  a  fine  exceeding  three  hundred  dollars,  is  actually  imposed." 

The  court  of  which  I  am  a  member  has  not  now  jurisdiction  in  the 
•case  of  the  State  vs.  Daniel  in  which  the  appeal  was  dismissed  in  April 
last.  The  language  of  article  seventy-seven  does  not  require  that  the 
court  should  have  jurisdiction  by  an  appeal  actually  pending;  the 
requisite  is  that  the  matter  shall  be  such  that  the  court  may  have  appel- 
late jurisdiction  ultimately,  in  the  event  that  the  proceedings  in  the  court 
,  of  first  instance  reach  a  point  at  which  an  appeal  would  be  admissible. 

Since  the  sentence  was  pronounced  in  the  case  of  the  State  vs.  Daniel, 
an  event  has  occurred  which,  as  he  claims,  has  relieved  him  of  that  sen- 
tence; that  is,  he  relies  upon  the  commutation,  and  the  completion  of  the 
term  in  the  parish  prison  as  a  perpetual  bar  to  further  proceedings 
against  him.  The  only  question  is  whether  the  commutation  has  this 
^effect;  and  this  is  purely  a  question  of  law,  and  it  arises  in  a  criminal 
case  in  which  the  punishment  is  hard  labor.  If  the  Governor  had  the 
power  thus  to  commute  the  sentence,  the  prisoner  is  not  subject  to  de- 
tention; and  he  should  be  discharged.  If  the  Governor  had  not  this 
power,  the  prisoner  should  not  have  been  released  from  prison;  and  he 
must  be  remanded  into  custody  to  be  dealt  with  according  to  law. 

The  case  now  presented,  is,  therefore,  a  new  one,  in  which  none  of  the 
issues  involved  in  the  original  proceeding  in  the  district  court,  and 
brought  up  to  the  Supreme  Court  for  review  on  t;he  appeal,  can  arise. 
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Perhaps  the  better  practice  would  have  been  to  have  applied  to  the  judge 
of  the  district  court  for  the  writ  of  habeas  corpits;  and  to  have  exhibited 
the  commutation  in  support  of  the  application.  If  the  judge  had  de- 
cided that  this  did  not  entitle  the  prisoner  to  be  discharged,  he  might 
have  appealed  to  the  Supreme  Court.  I  am  not  prepared  to  say,  and  I 
shall  not  so  decide  now,  that  it  was  not  equally  at  the  option  of  the  pris- 
oner to  make  his  application  to  one  of  the  judges  of  the  Supreme  Court, 
as  he  has  done.  The  question  to  be  solved  by  me  is  precisely  that  which 
would  have  been  submitted  to  the  Supreme  Court,  on  appeal,  if  the  pro- 
ceeding had  been  taken  in  the  district  court  in  the  first  instance;  and  the- 
case  seems,  therefore,  to  come  within  the  letter  of  article  seventy-seven 
of  the  constitution.  In  favorem  lihertatiSj  1  should  be  inclined  to  grant 
the  writ  in  every  case  where  there  was  not  manifest  want  of  authority; 
and  I  proceed,  therefore,  to  consider  the  merits. 

The  constitution,  article  fifty-eight,  declares  that:  "The  Governor 
shall  have  power  to  grant  reprieves  for  all  offenses  against  the  State, 
and,  except  in  cases  of  impeachment,  shaUj  with  the  consent  of  thet 
Senate,  have  power  to  grant  pardons^  (and)  remit  fines  and  forfeitures, 
after  conviction.  In  ccises  of  treason  he  may  grant  reprieves  until  the 
end  of  the  next  session  of  the  General  Assembly,  in  which  the  power  of 
pardoning  shall  be  vested.  In  cases  ichen  the  punishment  is  not  hard 
labor  J  the  parly,  upon  being  reprieved  by  the  Governor,  shall  be  released,  if 
in  actual  custody,  until  final  action  by  the  Senate" 

This  article,  except  the  last  clause,  italicized,  which  is  new,  is  copied 
from  antecedent  constitutions:  1864,  article  fifty-two;  1852,  article  forty- 
four;  1845,  article  forty-seven.  Section  eleven  of  article  three  of  the  con- 
stitution of  1812  differs  in  that  it  seems  not  to  have  made  the  power  to 
remit  fines  and  forfeitures  dependent  upon  the  consent  of  the  Senate; 
that  it  uses  the  words  "approbation  of  the  Senate,"  instead  of  "consent 
of  the  Senate;"  and  that  it  omits  the  words,  "after  conviction." 

This  recurrence  to  the  several  successive  constitutions  of  the  State 
shows  that  the  people  of  Louisiana  have  never  seen  fit  to  confer  ui)on 
the  Governor  absolute  power  to  grant  pardons.  From  the  oiganization 
of  the  government,  under  the  first  constitution,  uniformly,  this  delicate- 
and  most  important  power  has  been  subject  to  and  dependent  upon  the- 
consent  of  the  Senate.  The  power  to  grant  reprieves  is  absolute  and  un- 
limited, except  in  caaes  of  treason;  but  under  the  existing  constitution, 
as  under  those  which  preceded  it,  the  Governor  can  not  otherwise  extend 
clemency  to  convicts  without  the  consent  of  the  Senate. 

I  have  searched  in  vain  for  any  express  grant  of  power  to  the  €k)vemor 
to  commute  the  punishment  prescribed  by  law,  or  to  interfere  with  the 
sentences  pronounced  by  the  judicial  tribunals  otherwise  than  by  re- 
prieve, or,  with  the  consent  of  the  Senate,  by  pardon.     The  reprieve  is^ 
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merely  a  respite,  a  postponement  of  the  execution  of  the  sentence  of  the 
law,  as  pronounced  by  the  judge;  and  it  is  usually  granted  in  order  that 
time  and  opportunity  may  be  obtained  for  the  final  action  of  the  Gov- 
ernor and  the  Senate  on  an  application  for  pardon. 

Manifestly,  in  this  case,  the  Governor  did  not  intend  to  grant  a  re- 
prieve. The  reprieve  leaves  the  sentence  in  full  force,  except  that  the 
execution  is  temporarily  suspended;  whereas,  in  this  case,  the  act  of 
clemency  purports  to  have  set  aside,  abrogated  the  sentence,  by  substi- 
tuting a  new  and  wholly  different  punishment.  The  statutory  alterna- 
tive for  death,  where  the  verdict  of  "  guilty  "  is  qualified  by  the  addition 
of  the  words,  "  without  capital  punishment,"  is  hard  labor  for  life  in  the 
penitentiary;  and  that  alternative  was  the  necessary  legal  consequence  of 
the  verdict  in  this  case.  The  object  of  the  Governor  was  to  relieve  the 
convict  of  this,  the  only  statutory  alternative  and  penalty;  and  to  sub- 
stitute imprisonment  for  three  years  in  the  parish  prison.  The  deten- 
tion of  the  accused  in  prison,  from  the  time  of  his  first  commitment  to 
the  execution  of  the  sentence,  is  merely  for  safe-keeping,  and  it  is  not 
in  legal  intendment,  punishment  for  the  offense.  In  this  case  the  term 
of  imprisonment  in  the  parish  prison  had  actually  expired  when  the 
commutation  w£is  granted;  so  that  the  convict  was  discharged  immedi- 
ately and  without  punishment. 

The  Governor  could  not  have  understood  that  he  was  granting  a  par- 
don in  the  usual  sense  of  the  term;  because  ho  must  have  known  that 
he  had  no  power  to  do  this  without  the  consent  of  the  Senate.  Obvi- 
ously he  intended  to  intervene  between  the  convict  and  the  punishment 
prescribed  by  law;  and,  by  commutation  of  the  sentence,  which  it  seems 
to  have  been  assumed  did  not  require  the  consent  of  the  Senate,  to 
afford  all  the  relief  and  benefit  of  an  absolute  formal  pardon  without 
the  delay  and  uncertainty  of  the  final  action  and  consent  of  the  Senate. 

In  the  case  of  Wells,  convicted  of  murder  and  sentenced  to  death  in 
the  District  of  Columbia,  the  President  grante4  him  "  a  pardon  of  the 
offense  of  which  he  was  convicted,  upon  condition  that  he  be  imprisoned 
during  his  natural  life;  that  is,  the  sentence  of  death  is  hereby  com- 
muted to  imprisonment  for  life  in  the  penitentiary  of  Washington;"  and 
on  the  same  day  Wells  accepted  the  terms  offered  in  these  words:  "  I 
hereby  accept  the  above  and  within  pardon  with  condition  annexed." 

Some  three  years  after.  Wells  applied  to  the  judge  of  the  Circuit 
Court  of  the  District  of  Columbia  for  a  writ  of  habeas  corpus,  upon  the 
ground  that  the  President  had  no  power  to  attach  the  condition,  and 
that  the  pardon  was  absolute.  The  Circuit  Court  held  that  the  Presi- 
dent had  power  to  commute  the  punishment,  and  remanded  the  convict 
to  the  penitentiary.  The  case  was  taken  to  the  Supreme  Court  of  the 
United  States;  and  it  is  reported  in  18  Howard.    Two  of  the  judges 
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thought  the  court  was  without  jurisdiction;  another  maintained  that  the 
President  had  no  power  to  attach  the  condition;  that  the  pardon  was 
absolute;  and  that  the  prisoner  should  be  discharged.  The  majority  of 
the  court  decided  that  the  power  conferred  upon  the  President  by  arti- 
cle two,  section  two  of  the  constitution,  "  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States,  except  in  cases  of  impeachment," 
neeessarily  includes  every  form  and  species  of  pardon;  that  the  commu- 
tation of  the  sentence  was  a  conditional  pardon,  which,  when  accepted, 
became  obligatory  upon  the  convict;  and  that  he  was  lawfully  detained 
in  the  penitentiary.  See  also  a  discussion  of  the  power  of  the  President 
to  grant  pardon  in  Garland's  case,  4  Wallace. 

In  some  of  the  States — for  example,  Pennsylvania,  Illinois,  Texas— 
the  Governor  has  power,  by  express  constitutional  grant,  to  commute 
sentences  and  punishment;  but  where  there  is  no  express  law  authoriz- 
ing it,  the  commutation  can  be  maintained  only  in  virtue  of  the  pardon- 
ing power,  and  as  a  modification,  a  condition  of  the  pardon. 

In  Louisiana  there  is  really  no  occasion  for  the  exercise  of  this  power. 
Certain  crimes  are  punished  with  death.  If  in  any  such  ease  the  juiy 
prefer,  for  any  reason  whatever,  that  the  accused,  although  guilty  of 
the  crime  as  charged,  should  not  suffer  death,  the  addition  of  the  words 
**  without  capital  punishment "  to  the  word  "guilty"  consigns  the  con- 
vict to  hard  labor  in  the  penitentiary;  and  this  is  the  only  mitigation  of 
the  death  penalty  which  the  Legislature  has  chosen  to  allow;  and  it  has 
intrusted  this  miligation  to  the  jury,  whose  solemn  duty  it  is  to  con- 
sider, with  all  possible  care,  all  the  facts  and  circumstances  and  from 
them  to  determine  the  guilt  or  innocence  of  the  accused.  Pardon  can 
1)6  granted  only  after  convictien.  Conviction  and  sentence  vindicate 
public  justice  and  the  offended  niajesty  of  the  law;  and  if  the  executive 
and  the  Senate,  calmly  reviewing  the  facts  and  circumstances,  conclude 
that  the  accused  should  not  have  been  convicted  and  ought  not  to  suffer 
the  penalty,  the  organic  Jaw  has  wisely  conferred  upon  them,  not  upon 
one  or  the  other  of  them,  the  power  to  grant  him  a  pardon;  to  open  his 
prison  door;  and  to  relieve  him  of  the  disabilities  and  disfranchisement 
consequent  upon  conviction. 

In  certain  crimes,  characterized  as  detestable,  comparatively  of  rare 
occurrence,  the  punishment  is  fixed  and  absolute,  hard  labor  for  life. 
In  other  cases  there  is  a  wide  range  in  the  duration  of  the  punishment. 
There  are  no  degrees  of  murder;  but  the  accused  may  be  convicted  of  a 
lower  grade  of  crime,  manslaughter,  and  be  sentenced  to  hard  labor  for 
any  term  not  exceeding  twenty  years. 

In  most  cases  the  maximum  and  minimum  of  punishment  are  fixed; 
and  the  judge  presiding  at  the  trial  will  appreciate  the  facts,  and  grad- 
uate the  punishment  accordingly.     Juries  usually  give  all  due  weight  to 
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every  extenuating  circumstance;  and  when  they  convict,  in  cases  in 
which  the  penalty  is  not  fixed  and  absolute,  there  is  ample  opportunity 
for  the  judge,  in  the  exercise  of  his  legal  discretion,  so  to  temper  justice 
with  mercy  as  to  make  any  commutation,  or  interference  with  the  sen- 
tence, short  of  an  absolute  pardon,  not  only  unnecessary,  but,  in  most 
cases,  improper. 

The  organic  law  of  Louisiana,  like  that  of  the  other  States,  has  sepa- 
rated the  powers  of  the  government  into  three  distinct  departments; 
and  it  is  the  peculiar  province  of  the  judiciary  to  ascertain  the  guilt  of 
the  accused,  and  to  declare  and  impose  the  appropriate  punishment;  and 
interference  by  either  of  the  other  departments  would,  inevitably,  tend 
to  obstruct  the  proper  administration  of  justice.  If  a  convict  merits 
any  punishment,  that  which  the  law  prescribes  and  the  sentence  imposes 
should  be  inflicted;  if  he  does  not  deserve  to  be  punished,  he  should  be 
pardoned.  The  power  to  pardon  is  indispensable,  because  cases  will 
occur  in  which  this  power  alone  can  prevent  wrong  and  injustice;  but  it 
will  prove  a  curse  to  society  instead  of  a  blessing  where  it  is  not  exer- 
cised with  prudence,  and  in  strict  conformity  to  the  grant. 

If  the  power  to  commute  the  sentence  of  a  judicial  tribunal  exists 
imder  the  constitution  of  Iiouisinna,  it  is  simply  as  a  form  of  pardon, 
an  incident  to  the  power  to  grant  pardons;  and  as  the  power  of  the 
Governor  to  grant  pardon,  in  any  case,  is  dependent  upon  the  consent  of 
the  Senate,  that  form  of  pardon  which  consists  in  the  commutation  of 
the  sentence,  like  every  other  pardon,  whether  absolute  or  qualified, 
equally  requires  the  consent  of  the  Senate. 

I  have  gone  thus  at  length  into  this  discussion,  because  I  have  under- 
stood that  the  practice  has  prevailed  to  a  considerable  extent,  of  late 
years,  of  extending  executive  clemency  to  convicts  by  way  of  commuta- 
tion, by  the  act  of  the  Governor  alone,  without  the  consent  of  the  Senate. 
There  is  no  warrant  for  this  in  the  organic  law  of  Louisiana;  and  it  can 
receive  no  countenance,  it  is  entitled  to  no  respect  in  the  judicial  tri- 
bunals. . 

The  fact  that  the  Attorney  General  consented  to  the  dismissing  of  the 
appeal,  on  motion  of  the  counsel  of  Daniel,  is  without  significance.  The 
appeal  could  not  have  been  dismissed  without  this  consent;  but  the  State 
was  the  appellee  and  was  asking  for  nothing;  and  the  dismissing  of  the 
appeal  left  the  verdict  and  judgment  appealed  from  in  full  force,  except 
80  far  as  the  sentence  might  be  affected  by  the  commutation. 

It  is  evident  that  the  prisoner  would  not  have  dismissed  his  appeal, 
would  not  have  abandoned  his  last  hope  of  escape  from  imprisonment  at 
hard  labor  for  life  in  the  penitentiary,  if  he  had  not  relied  confidently  upon 
the  commutation  as  an  effectual  and  unquestionable  bar  to  further  pro- 
ceedings against  him.    I  am  inclined  to  think  that  the  court  would  listen 
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favorably  to  an  application  to  rescind  the  order  diamissing  the  appeal^ 
and  to  reinstate  the  appeal;  but  that  is  a  matter  which  I  can  not  enter- 
tain, and  about  which  I  can  not  undertake  to  say  what  might  be  the 
action  of  the  court. 

It  was  suggested  in  argument  that  I  might,  in  the  event  of  my  refusal 
to  discharge  the  prisoner,  make  some  order  by  which  the  execution  of 
the  sentence  would  be  suspended  until  he  could  have  an  opportunity  to 
move  the  court,  at  its  meeting  in  November,  to  reinstate  his  appeal;  but 
this  would  be  simply  a  respite,  a  reprieve,  which  I  have  not  the  power  to 
grant.  The  extent  of  my  authority,  under  this  proceeding,  is  to  inquire 
whether  the  prisoner  is  lawfully  deprived  of  his  liberty;  to  discharge  him 
if  he  is  unlawfully  held  in  custody,  or  to  remand  him  into  custody,  if  his 
imprisonment  is  lawful.  The  power  to  grant  a  reprieve  in  such  a  case 
belongs  absolutely  and  exclusively  to  the  Governor;  and  I  think  this  is  a 
proper  case  for  an  application  to  the  Governor  for  a  reprieve,  in  order 
that  the  prisoner  may  have  the  benefit  of  his  appeal,  which  was  suspen- 
sive, and  which  was  evidently  dismissed  under  a  misapprehension  and  in 
error,  in  the  event  that  the  court  should  see  fit  to  reinstate  it  on  his  mo- 
tion. I  am  not  to  be  understood  as  offering  any  advice,  or  making  any 
suggestion  to  the  Governor,  as  to  what  his  action  should  be  in  the  event 
of  such  an  application  to  him  by  the  prisoner. 

It  only  remains  for  me  to  say  that  the  commutation  relied  upon  by 
the  prisoner  is  a  mere  nullity;  that  the  dismissing  of  the  appeal  removed 
the  only  obstacle  to  the  execution  of  the  sentence  under  which  he  is  held 
in  custody;  and  that  his  detention  is  lawful. 

The  writ  is  therefore  dismissed;  and  the  prisoner  is  remanded  into  cus- 
tody, to  be  dealt  with  according  to  law. 


110  mi  Josephine  Johnson,  Tutrix,  vs.  Clark  &  Meader. 

The  dismissal  of  a  suspensive  appeal,  for  want  of  the  proper  bond  will  not  prevent 
the  appellant  from  taking  a  devolutive  appeal,  within  the  le^ral  delay. 

The  payment  of  fieri  facias,  under  the  threat  of  the  sheriff  to  seize  and  sell  defend- 
ants' ffoods,  is  not  of  itself  conclusive  of  his  acquiescence  in  the  execution  of 
judgrment  against  him. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J. 
Gibson  &  Gibson^  for  plaintiff  and  appellee. 
Kennard,  Howe  &  Prentiss^  for  defendants. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    Final  judgment  having  been  rendered  against  defend- 
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ants  for  $859,  a  devolutive  appeal  was  prayed  and  granted,  which  the 
plaintiff  moves  to  dismiss  on  the  following  grounds : 

First — That  the  suspensive  appeal  heretofore  taken  by  the  defendants 
having  been  dismissed  for  want  of  a  l^al  bond,  they  are  not  entitled  to 
another  appeal. 

Second — That  the  judgment  of  the  lower  court  has  been  voluntarily 
executed  by  the  appellants,  the  writ  of  fieri  facias  having  been  satisfied 
by  them  by  payment  before  seizure. 

Third — ^That  the  defendants  can  have  no  standing  before  this  court, 
by  reason  of  their  fraudulent  and  criminal  conduct  in  the  suspensive  ap- 
peal hereinbefore  taken  and  dismissed. 

The  appellee  has  a  right  to  demand  the  dismissal  of  the  appeal  if  the 
appellant  has  neglected  to  give  a  sufficient  bond,  or  omitted  any  other 
legal  formality;  but  a  judgment  of  dismissal  pronounced  on  such  de- 
mand does  not  preclude  the  appellant  from  having  the  judgment  of  the 
lower  court  reviewed,  if  he  claims  his  second  appeal  within  the  year. 
The  present  appeal  is  within  time.  The  right  of  appeal  is  constitutional, 
and  it  is  neither  our  duty  nor  inclination  to  impede  or  obstruct  it.  Smith 
vs.  Yanhille.  11  La.  380;  Dugas  vs.  Truxillo,  15  Annual,  116. 

The  defendants  did  not  voluntarily  execute  the  judgment  of  the  lower 
court.  They  disregarded  the  sheriffs  first  notice,  requiring  payment  of 
the  Heri  facias,  whereupon  he  informed  them  that  if  payment  was  not 
made  by  a  given  hour  he  should  seize,  advertise  for  sale,  and  sell  their 
stock  in  trade,  and  to  that  end  the  officer  proceeded  to  prepare  in  form 
his  notices  of  seizure.  To  avert  this  the  defendants  paid,  and  took  imme- 
diate legal  proceedings  to  stay  the  fund  in  the  sheriffs  hands.  ■  The  con- 
sequences of  a  seizure  of  their  stock,  and  its  advertisement  for  sale, 
would  have  been  far-reaching  and  most  injurious  to  them.  Their  pay- 
ment, to  avert  such  consequences,  can  not  be  held  in  any  other  light  than 
compulsory.  The  act  should  be  unequivocal  to  authorize  a  presumption 
of  the  abandonment  of  so  important  a  right.  Leggett  vs.  Peet,  1  La. 
296;  Yale  vs.  Howard,  24  Annual,  458. 

We  should  be  very  loth  to  adopt  the  third  ground  of  dismissed,  and 
thereby  chaiige  the  defendants  with  comphcity  in  the  criminal  practices 
of  others,  of  which  we  had  occasion  to  speak  with  just  severity  in  our 
opinion  read  on  the  former  application  for  dismissal.  We  have  no  rea- 
son to  know  or  believe,  from  the  record  or  in  any  other  way,  that  the 
defendants  were  cognizant  of,  or  privy  to  the  alteration  of  the  records, 
the  discovery  of  which  provoked  our  animadversion,  and  we  can  not 
punish  them  for  that  fault,  or  deny  them  a  legal  right  because  one  for- 
merly representing  them  has  done  a  flagrant  wrong. 

The  motion  to  dismiss  can  not  prevail. 
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No.  5160. 

Josephine  Bbeabd  vs.  the  Mechaniqs'  and  Tbadeks'  Insurance  Com- 
pany. 

The  testimony  of  witnesses  will  have  no  weight  with  this  court,  if  intrinsicallj  im- 
probable, and  suefirestive  of  collusion,  and  conspiracy. 

The  defense  that  plaintiff  has  violated,  in  some  particular,  the  policy  of  in8uran<!e 
sued  on,  must  be  proved  by  the  defendant. 

A  wife  holding?  property  in  her  own  name,  donated  to  her  by  her  father,  durinir 
marriage,  has  an  insurable  interest  in  it. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynch. 
J. 

Cotton  &  Levy,  for  plaintiff  and  appellant. 

H.  K  Ogden,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  object  of  this  suit  is  the  recovery  of  three  thou- 
sand seven  hundred  and  fifty  dollars,  the  loss  alleged  to  have  been 
caused  by  the  burning  of  plaintiffs  residence,  and  the  further  sum  of 
five  hundred  dollars  for  loss  occasioned  by  the  burning  of  her  furniture, 
the  former  being  insured  by  the  defendant  for  forty-five  hundred  dollare, 
and  the  latter  for  five  hundred.  The  defense  is  that  plaintiff  Wilfully 
caused  the  burning  with  intent  to  defraud  the  company — that  she  did 
not  comply  with  the  requirements  of  the  eighth  condition  of  the  policy— 
that  the  affidavits  of  loss  contain  an  overstatement  of  the  value  of  the 
property  injured  by  fire  with  the  view  of  deceiving  the  company — and 
that  she  had  no  insurable  interest  in  the  property. 

The  case  hinged  on  the  charge  of  arson  in  the  lower  court,  and  the 
judge  sustained  the  defense  in  that  particular,  and  rendered  a  decree  in 
favor  of  the  defendant.    We  differ  toto  ccelo  with  his  conclusions. 

The  fire  occurred  on  the  night  of  27th.  of  September  1870.  Two  or 
three  weeks  before,  the  plaintiff  went  to  Mississippi  on  a  visit  to  her 
father,  taking  her  children  with  her,  and  leaving  her  house  and  its  con- 
tents In  charge  of  a  woman  who  lived  next  door,  and  who  was  her  laun- 
dress. This  woman  is  the  wife  of  Edward  Johns,  of  whom  we  shall  hear 
more  anon.  The  husband  of  plaintiff  is  a  steamboat-man,  sometimes 
captain,  at  others  clerk,  always  part  owner.  He  was  in  the  Ouachita 
trade  then,  and  at  the  time  of  the  fire  was  on  the  river  en  route  to  New 
Orleans.  He  was  absent  when  his  wife  left  on  the  visit  to  her  father,  and 
she  had  suggested  to  him  in  a  note  to  give  Johns  written  authority  to 
look  after  the  house.  Accordingly  on  his  return  from  that  trip,  he  sent 
for  Johns,  wrote  the  authorization,  gave  him  a  dollar  and  a  dram,  and 
left  port  for  the  Ouachita.  Arriving  at  New  Orleans  on  next  return  trip, 
he  heard  of  the  conflagration,  and  of  some  suspicious  circumstances  of 
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Johns'  conduct,  presently  to  be  noticed,  whereupon  he  made  affidavit 
chaiiging  Johns  with  arson  and  had  him  arrested  and  imprisoned. 

Here  are  events  in  a  natural  order  with  an  air  of  vraisemblance  en- 
Teloping  them.  And  now  begins  the  series  of  judicial  investigations,  and 
disclosures  preceding  and  accompanying  them,  which  have  entailed 
serious  consequences  upon  many  of  the  parties  to  them. 

£dward  Johns,  thus  imprisoned  on  the  charge  of  arson,  discloses  to 
Edgeworth,  captain  of  the  police  at  Algiers  and  Gretna,  that  he  did  bum 
the  house,  but  it  was  at  the  instigation  of  Captain  Breard,  and  under  a 
promise  of  reward — that  when  Breard  gave  him  the  written  authoriza- 
tion to  take  chaiige  of  the  house,  he  also  employed  him  for  the  incendi- 
arism for  which  he  was  to  receive  one  hundred  dollars,  and  paid  him  one 
dollar  thereof  on  the  spot,  perhaps  to  bind  the  bargain.  Breard  was  in 
his  turn  arrested,  and  carried  before  the  parish  judge  for  preliminary 
examination,  when  Johns  being  produced  as  a  witness  swore  that  he  had 
never  told  Edgeworth  that  Breard  had  employed  him  to  bum  the  house. 
Breard  was  discharged.  Johns  remained  in  prison,  and  at  the  next  term 
of  the  district  court,  not  he,  but  Breard  was  indicted  for  complicity  in 
the  burning.  Breard  was  again  arrested,  was  admitted  to  bail,  gave 
bond,  and  when  called  for  trial  did  not  answer,  and  his  bond  was  for- 
feited.   He  had  fled. 

Johns  shall  be  permitted  to  tell  his  own  story.  He  is  speaking  on 
22  of  December  1870  under  oath.  He  is  a  laborer  cutting  wood  on  the 
levee,  and  lives  in  Freetown,  JefiTerson  parish — is  acquainted  with  plain- 
tiir  and  her  husband,  but  slightly  with  the  latter — became  acquainted  with 
them  the  previous  March.  On  the  Friday  previous  to  the  fire  received 
a  message  from  Capt  Breard  that  he  wanted  to  see  him,  and  he  went  to 
the  steamer  on  which  Breard  was  employed  where  he  found  him.  Breard 
took  him  up  stairs  in  the  office^  and  thus  addressed  him,  "  Edward,  do 
you  want  to  make  some  money  ?"  The  response  was  what  might  have 
been  expected,  and  then  Breard  added — "  that  house  of  mine  I  have  got 
pretty  well  insured.  If  you  will  set  it  on  fire  in  the  course  of  threa  or 
four  days  I  will  give  you  one  hundred  dollars  for  so  doing."  Johns  took 
time  for  reflection.  He  received  a  dollar,  went  his  way,  returned  the 
next  day,  agreed  to  execute  the  commission,  and  received  the  same  sum 
as  before.  "  On  Tuesday  the  27th.  of  September,"  we  will  now  quote 
literally,  "  I  made  up  my  mind  to  accept  Capt.  Breard*s  proposition,  and 
on  that  night  between  the  hours  of  11  and  12  o'c  I  procured  a  gallon  pot 
with  some  coal  oil  and  pitch  pine  and  repaired  to  the  premises,  went  up 
stairs,  placed  the  pot  and  pitch  pine  on  the  southeast  comer  of  the  house 
imder  the  rafters,  and  applied  the  match  to  the  coal  oil  and  pine  and  left 
the  premises,  and  in  about  half  an  hour  after  I  left  the  house,  the  flre 
made  its  appearance  and  the  buildings  were  burned  down." 


} 
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The  testimony  of  one  Bradley  at  one  of  the  criminal  investigations  is 
in  evidence  on  this  trial.  He  is  a  friend  of  Johns,  and  was  told  by  him 
that  the  house  of  Breard  was  to  **  go  up.''  Bradley  communicated  this 
to  his  brother  who  informed  the  President  of  the  Insurance  Company 
and  two  .officers  were  sent  over  whom  he  secreted  near  the  premises,  but 
Johns  told  him  he  could  not  bum  that  night  "  as  all  the  furniture  he 
wanted  to  save  was  not  out  of  the  house."  Witness  informed  "the 
specials "  of  this  change  of  the  progamme  and  they  went  away.  The 
next  Tuesday  witness'  wife  told  him  Johns  had  been  to  see  him  and  left 
word  the  house  was  to  be  burned  that  night,  whereupon  witness  went  to 
bed  and  to  sleep,  and  heard  about  eleven  or  twelve  o'clock  the  noise  of 
people  hurrying  to  the  fire.  The  two  special  officers  were  not  there  that 
night  "  I  believe,  says  this  witness,  the  man  (meaning  Johns)  is  too 
honest  to  do  this  thing  of  himself.    I  believe  he  was  hired  to  do  it" 

Edgeworth's  testimony  follows.  He  was  captain  of  police  and  was  the 
officer  who  arrested  Breard  and  Johns,  and  to  whom  the  latter  made  his 
confession.  We  hear  now  of  confessions  by  Breard  also.  Breard  told 
him  he  had  a  note  to  pay  for  a  new  boat  that  was  building  for  him.  He 
don't  recollect  its  amount,  but  Breard  told  him  he  had  to  raise  money, 
and  that  this  man  Johns  was  aware  of  it,  and  probably  that  was  the 
cause  of  the  fire.  Johns  told  him  the  place  or  part  of  the  building  where 
he  had  applied  the  combustible  materials,  and  on  the  day  after  the  fire 
he  found  some  of  the  pine  there  and  also  the  pot  in  which  bad  been  the 
oil.  He  also  found  some  of  the  furniture  concealed  in  the  grass,  and 
some  in  the  attic  of  Johns'  house.  Mrs.  Breard  told  him  that  Johns 
had  been  left  in  charge  of  the  house,  and  she  hoped  things  would  not  go 
hard  with  Charley  (meaning  her  husband.)  He  was  acquainted  with 
Breard  in  Caldwell  parish  where  they  both  formerly  lived.  Breard  had 
never  put  him  oflf  the  boat  while  coming  down  the  river  for  not  paying 
his  passage. 

This  is  the  testimony  upon  which  the  judgment  of  the  lower  court  is 
founded,  sustaining  the  defense  that  the  burning  of  plaintifTs  house  was 
procured  by  her  husband.  The  perjury  is  transparent  Edward  Johns, 
whose  sole  occupation  is  occasional  wood  cutting  on  the  levee,  and  who 
knew  Breard  but  slightlj',  is  sent  for  by  the  latter  and  in  the  clerk's  olBcf 
of  a  steamboat  is  employed  to  commit  the  crime  of  arson.  So  little 
privacy  was  observed  that  Blanks,  one  of  the  witnesses,  went  into  the 
office  while  Breard  was  writing  the  note  authorizing  Johns  to  look  after 
the  house  and  protect  it,  and  the  interview  between  these  two  compara- 
tive strangers,  in  which  the  bargain  was  consummated,  lasted  says 
Blanks  about  ten  minutes.  Johns  communicates  his  purpose  to  his 
friend  Bradley,  through  whose  instrumentality  two  special  officers  are 
detailed  to  watch  the  progress  of  the  conspiracy  and  who  attend  onoe, 
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but  are  not  summoned  by  Bradley  to  witness  the  final  catastrophe,  al- 
though he  was  apprised  through  his  wife  of  the  appointed  time  for  its  com- 
pletion. Bradley  takes  no  steps  to  defeat  the  perpetration  of  this  vil- 
lainy, but  goes  to  sleep  in  the  immediate  vicinity,  complacently  assuring 
himself  that  his  honest  friend  was  too  good  to  commit  such  an  act  unless 
he  was  paid  for  it.  And  this  too  after  he  had  heard  from  Johns'  own 
lips  the  reason  for  not  burning  on  the  first  night  appointed  was  that  he 
had  not  time  to  remove  all  the  furniture  he  wished  to  appropriate. 
When  the  boat  arrives  which  brought  Breard  to  the  city  a  day  or  two 
after  the  fire,  Edgeworth,  an  oflScer  of  police,  goes  on  board  with  a  war- 
rant of  arrest  for  him,  informs  Breard  of  it,  and  is  immediately  told  by 
him  that  he  had  to  raise  money  to  pay  for  a  new  boat  he  was  building, 
which  Blanks  in  another  place  says  was  to  cost  a  hundred  thousand  dol- 
lars, and  that  this  negro  Edward  Johns  whom  he  scarcely  knew  was 
aware  of  his  necessity,  and  probably  that,  Breard  is  supposed  to  say, 
was  the  cause  of  the  fire.  Mrs.  Breard  expresses  to  Edgeworth  her  hope 
that  matters  will  not  go  hard  with  her  husband,  the  proof  being  that 
Mrs.  Breard  was  at  the  time  of  the  fire  in  Mssissippi,  and  did  not  return 
untU  six  weeks  afterwards,  when  the  charge  against  her  husband  had 
been  investigated  by  the  parish  judge, 'and  he  had  been  discharged.  Her 
return  was  in  November,  and  the  second  arrest  of  Captain  Breard  was 
not  made  until  December  after  the  finding  the  bill  against  him  by  the 
grand  jury  on  the  testimony  of  Johns  and  Edgeworth. 

Edgeworth  found  the  morning  after  the  fire  furniture,  supposed  to  have 
been  in  the  burned  house,  in  the  possession  of  Johns.  Rhodes,  another 
witness,  states  that  some  of  it  was  in  the  garden  of  Johns  concealed  in 
the  grass,  and  other  articles  up  stairs  in  his  house,  and  a  carpet  was 
found  in  a  barrel  on  his  premises  covered  up  with  wood.  It  was  not  sur- 
prising that  Johns  was  arrested.  A  day  in  prison  made  him  communi- 
cative, and  Edgeworth  is  promptly  at  hand  to  hear  from  him  the  dis- 
closure that  Breard  was  the  real  criminal,  a  statement  ho  declares  to  bo 
untrue  when  testifying  before  the  committing  magistrate  in  Breard's 
presence  a  few  days  afterwards.  The  final  result  is  that  Breard  is  in- 
dicted and  files,  and  Johns,  who  by  his  own  confession  to  Edgeworth, 
repeated  twice  afterward  in  separate  judicial  proceedings,  was  the  active 
and  avowed  perpetrator  of  the  act  of  arson,  is  at  large  unpunished. 

The  impression  made  on  our  ininds  by  the  examination  of  this  record 
is  that  Breard  is  the  victim  of  a  foul  and  hideous  conspiracy,  the  insti- 
gators of  which  were  prompted  by  conscious  guilt  and  the  need  of  a 
shield  to  protect  from  its  penalty  on  the  one  hand,  and  the  gratification 
either  of  personal  vindictiveness  or  cupidity  on  the  other. 

Thirteen  witnesses  were  sworn  at  great  length,  all  of  whom  unite  in 
according  to  Breard  a  reputation  for  integrity,  honorable  dealing,  and  a 
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blameless  life.  Some  of  them  had  known  him  from  his  infancy,  all  had 
at  some  time  had  business  afliairs  with  him,  and  speak  from  their  own 
knowledge.  No  gentleman,  says  one,  has  a  better  reputation.  I  don't 
think,  says  another,  there  is  a  blemish  on  his  character.  I  always  found 
him  correct,  says  a  third,  who  had  credited  him  to  the  amount  of  $11,000. 
Yet  another  says  he  had  credited  him  for  $12,000  and  he  C4>uld  have 
more  if  he  wanted  it,  and  at  the  time  of  these  events  Blanks  and  he 
*  were  under  contract  for  a  new  and  costly  boat. 

The  testimony  of  Breard  himself  is  also  taken.  His  answers  are 
prompt,  concise,  responsive  to  the  interrogatories,  outspoken,  and  en- 
tirely devoid  of  evasion  or  any  semblance  of  shuffling.  There  are  no 
hesitations,  no  labored  or  confused  explanations,  no  parrying  of  uncom- 
fortable  inquiries,  or  partial  statements  of  occurrences.  'We  have 
scanned  it  closely,  and  we  do  not  find  there  the  efforts  of  a  criminal  to 
disguise  his  guilt,  but  rather  the  plain  and  unvarnished  recital  of  events 
as  they  transpired.  The  reprehensible,  and  nearly  fatal  cowardice, 
which  impelled  him  to  flight  rather  than  stand  at  bay  and  break  the  toils 
of  his  snarers,  implies  a  consciousness  of  guilt  when  considered  by  itself, 
but  in  the  light  thrown  upon  it  by  the  developments  of  all  his  surround- 
ings, it  can  be  explained  but  not  justified.  It  may  not  bo  unimportant 
to  add  that  the  first  ground  of  defense  does  not  attempt  to  include  the 
plaintiff  in  the  charge  of  complicity  in  procuring  the  burning,  but  only 
her  husband,  and  our  opinion  is  that  it  is  not  sustained  as  to  him. 

We  shall  briefiy  dispose  of  the  others.  The  second  ground  does  not 
specify  in  what  particular  the  plaintiff  has  not  complied  with  the  eighth 
condition  of  the  policy,  and  we  find  that  application  was  made  in  due 
time  to  the  defendant  by  notice,  accompanied  by  an  account  of  the  loss 
and  damage  sustained.  The  third,  relative  to  the  overstatement  of  value, 
is  not  substantiated  by  proof.  Three  witnesses  for  the  defendant  state 
the  value  of  the  burned  property  to  be  thirty-five  hundred  dollars.  Five 
witnesses  for  the  plaintiff,  not  including  her  husband,  estimate  the  value 
at  sums  ranging  from  forty-five  hundred  to  sixty-five  hundred  dollar& 
The  fourth  objection  to  recovery  is  the  want  of  an  insurable  interest  in 
the  plaintiff.  The  title  to  the  property  is  in  her  name.  The  conveyance 
is  to  her  father  by  sale,  who  in  the  same  act  donates  it  to  his  daughter. 
He  paid  two  thousand  dollars  for  the  purchase.  At  first  Breard  and 
Blanks  bought  together.  Breard  subsequently  purchased  the  interest  of 
Blanks  and  made  considerable  repairs,  the  sum  total  of  cost  being  more 
than  the  sum  for  which  it  was  insured.  The  donation  of  the  father  was 
direct  to  the  daughter,  and  the  payment  by  the  husband  was  for  the  pro- 
vision of  the  wife. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  that  plaintiff  have  and  re- 
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coffer  of  defeodant  the  sum  of  three  thousand  seven  hundred  and  fifty 
dollars  with  five  per  cent  per  annum  interest  thereon  from  the  29th.  day 
of  October  1870,  and  costs  of  both  courts. 
Rehearing  refused. 


Rhoda  E.  White  vs.  Myra  Glabk  Gaines.    On  Rule  to  traverse  An- 
swers OF  Garnishees. 

When  the  principal  parties,  and  the  thine:  demanded,  in  two  suits,  are  different. 

the  judgment  in  one  can  not  be  pleaded  as  res  adjudicata  in  the  other  suit. 
A  simulated  transfer  of  property  will  not  protect  it  from  the  pursuit  of  the  real 

owner's  creditors. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cxillmn^ 

B.  Be  Gray,  and  Semmes  &  Moil,  for  plaintiff  in  rule. 

Finney  &  Miller,  for  garnishees. 

J,  Q,  A.  FellowSj  for  defendant  in  rule,  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  In  1872  the  plaintiff  obtained  judgment  against  the 
defendant  in  the  Fifth  District  Court  of  New  Orleans  for  thirty  thousand 
dollars  with  interest,  with  the  right  of  issuing  execution  for  twenty 
thousand  one  hundred  and  five  20-100  dollars,  being  fifteen  per  centum- 
of  the  amount  of  money  and  property  proven  to  have  been  recovered,, 
collected,  and  realized  by  the  defendant  since  May  30th.  1864,  as  heir, 
daughter,  and  devisee  of  Daniel  Clark,  and  reserving  to  plaintiff  the 
right  to  take  cut  execution  from  time  to  time  for  fifteen  dollars  out  of 
every  hundred  dollars  that  may  hereafter  be  recovered  or  realized,  or 
which  may  heretofore  have  been  recovered  or  realized,  of  property  of 
Daniel  Clark's  estate,  until  this  judgment  is  fully  satisfied. 

The  defendant  appealed  from  this  judgment,  J.  Q.  A.  Fellows  being  the 
surety  on  her  suspensive  appeal  bond.  Some  time  afterwards,  and  before 
the  appeal  was  heard,  objection  was  made  in  the  proper  form  to  the 
sufficiency  of  the  surety,  and  upon  order  being  made  to  furnish  addi> 
tional  security,  J.  H.  Oglesby,  Louis  Schneider,  Patrick  Irwin,  and  W.  S. 
Pike  became  sureties  on  the  defendant's  appeal  bond.  The  appeal  was 
unsuccessful.    This  court  affirmed  the  judgment. 

Suit  was  then  instituted  on  these  appeal  bonds,  and  judgment  was 

rendered  against  the  five  sureties — Fellows,  Oglesby,  Schneider,  Irwin, 

and  Pike — against  Fellows  for  twenty  thousand  one  hundred  and  five 

20-100  dollars,  and  against  the  four  others  for  the  same  sum,  to  be  dis- 
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charged  by  the  payment  of  the  amount  for  which  each  had  obligated 
himself.  A  suspensive  appeal  \vas  taken  from  this  judgment,  and 
Oglesby  and  Schneider  became  sureties  for  Fellows  on  his  appeal  bond. 
The  appeal  resulted  as  did  the  first,  and  the  four  solvent  sureties  paid 
each  $5,323.20  in  satisfaction  of  the  judgment    Fellows  paid  nothing,  v 

In  November  1875,  additional  property  or  money  having  been  realized 
by  defendant,  another  execution  was  obtained  by  plaintiff  for  eighteen 
thousand  five  hundred  and  twelve  96-100  dollars,  and  process  of  garnish- 
ment was  issued,  and  interrogatories  were  addressed  to  the  city  of  New 
Orleans,  S.  M.  Todd,  A.  Schreiber,  J.  Q.  A.  Fellows  and  J.  H.  Oglesby. 
The  first  four  answered  that  they  were  not  indebted,  had  no  funds  etc. 
Oglesby  answered  that  he  held  an  order  of  date  May  26th.  1875,  signed 
by  Fellows  and  addressed  to  Todd,  directing  the  latter  to  deliver  to 
Oglesby,  or  hold  subject  to  his  order,  a  previous  order  of  Mrs.  Gaines  on 
him  (Todd),  dated  May  30th.  1874,  in  which  she  had  transferred  to  Fel- 
lows the  remainder  of  the  judgment  in  "  Gaines  vs.  City  of  NewOrleana" 
Oglesby  explained  in  his  answers  that  this  order  of  Fellows  was  to  in- 
demnify himself  and  Louis  Schneider  *'  against  loss  or  damage  and  lia- 
bility upon,  and  growing  out  of  the  appeal  bond  signed  by  himself  and 
Schneider,  Irwin,  and  Pike  as  sureties  of  Fellows  on  the  appeal  bond 
furnished  by  him  in  the  suit  of  Bhoda  E.  White  vs.  Myra  Clark  Gaines.*' 

We  must  go  back  in  this  narrative  somewhat  in  order  to  make  this 
reference  to  another  judgment  comprehensible.  Mrs.  Gaines  had  recov- 
ered $125,266.72  with  interest,  from  the  city  of  New  Orleans  by  judgment 
rendered  in  the  Circuit  Court  of  the  United  States,  and  S.  M.  Todd  and 
A.  Schreiber  had  been  appointed  trustees  by  that  court  for  the  purpose 
of  collecting  this  judgment  and  paying  ^M:0,000  of  it  to  James  Emmott, 
and  the  residue  to  Mrs.  Gaines  or  her  order.  She  had  given  several 
orders  on  this  fund,  in  aggregate  more  than  the  amount  to  be  paid  Em- 
mott, and  finally  she  gave  Fellows  an  order  for  all  the  residue.  That  is 
the  order  of  30th.  of  May  1874.  A  year  afterwards,  Fellows  transferred 
this  residuum  to  Oglesby  for  the  purpose  above  explained. 

The  object  of  these  garnishments  is  to  subject  this  residuum  to  the 
satisfaction  of  plaintiff's  execution  for  over  eighteen  thousand  dollars. 
The  process  is  based  upon  the  theory  that  the  transfer  or  order  of  80th. 
May  1874  was  not  real,  and  therefore  Mrs.  Gaines  was  owner  of  this 
residuum  at  the  moment  of  seizure,  and  is  now.  The  answers  of  the 
garnishees  Oglesby  and  Fallows  were  traversed,  and  the  simulation  of 
the  transfer  was  established  to  the  satisfaction  of  the  lower  court  There 
was  judgment  accordingly,  and  hence  this  appeal. 

The  plea  of  res  judicata  is  first  interposed,  and  is  based  upon  the  fol- 
lowing judicial  proceediogs. 

After  Mrs.  Gaines  had  obtained  the  judgment  against  the  city  of  New 
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Orleans  in  the  U.  S.  Circuit  Court,  various  parties  asserted  before  that 
tribunal  rights  claimed  by  them  in  and  upon  that  judgment.  Among 
them  was  the  present  plaintifiE^  who  claimed  an  older  lien  than  any  other 
by  virtue  of  a  mortgage  of  thirtieth  May,  1864,  which  had  been  given  by 
Mrs.  Gaines  to  plaintifif  and  another,  whose  rights  plaintiff  had  acquired, 
to  secure  the  paymennt  of  330,000  with  interest.  The  contract  providing 
for  this  payment  was  the  basis  of  the  suit  in  the  Fifth  District  Court, 
which  resulted  in  a  judgment. 

The  claim  of  priority  in  lien,  urged  by  Rhoda  White  in  the  Circuit 
Court  because  of  her  mortgage,  was  the  thing  to  be  adjudged  by  that 
tribunal.  This  is  apparent  from  the  opinion  of  the  Circuit  Judge  deliv- 
ered in  support  of  his  decree.    He  says, 

"  To  secure  the  performance  of  this  contract,  Mrs.  Gaines  conveyed  by 
said  mortgage  to  Mack  and  Mrs.  White  all  the  estate,  property,  rights, 
and  interests  of  every  kind  and  nature,  legal  and  equitable,  real,  per- 
sonal, and  mixed,  or  of  any  other  nature  and  description  whatsoever  in 
or  to  which  Mrs.  Gaines  is  entitled,  or  has  any  claim,  right  title  or  in- 
terest, as  the  heir  or  devisee  or  daughter  of  Daniel  Clark  deceased, 
situate  in  the  State  of  Louisiana.  The  property  conveyed  by  this  mort- 
gage is  the  property  which  comes  to  her  as  the  heir  or  devisee  of  Daniel 
Clark.  This  would  include  all  real  estate  of  which  Clark  died  seized,  or 
in  which  he  had  any  interest  or  estate,  all  personal  property,  and  choses 
in  action  of  which  he  was  possessed,  and  all  debts  and  demands  due 
him  at  the  time  of  his  death  of  whatever  nature  and  description. 

But  it  seems  to  me  clear  that  the  language  used  in  this  mortgage  to 
describe  the  mortgaged  property  does  not  include  the  rents  issues  and 
profits  of  land  which  accrued  long  after  the  death  of  Clark,  and  long 
after  title  to  the  land  had  vested  in  his  daughter.  These  rents  are  not 
derived  from  Daniel  Clark's  estate,  but  are  the  fruits  of  the  estate  of  Mrs. 
Oaines.  The  rents  recovered  in  this  case  are  rents  which  accrued  to  Mrs. 
Gaines  after  1834,  twenty  one  years  after  Mrs.  Gaines'  title  to  the  realty, 
out  of  which  the  rents  arose,  had  vested  in  her.  They  are  the  proceeds 
of  her  own  estate,  and  not  of  Daniel  Clark.  The  rent  of  mortgaged  prop- 
erty is  personal  property,  and  not  capable  of  being  mortgaged  by  the  law 
of  Louisiana.  But  even  if  it  had  been  shown  that  the  rents  from  real 
estate,  devised  to  Mrs.  Gaines  by  her  father,  was  included  in  the  terms 
of  the  mortgage,  the  mortgage  would  not  have  been  valid  as  to  such 
rents." 

The  Circuit  Judge,  proceeding  to  judgment,  says  this  mortgage  is  not 
an  assignment  or  transfer  of  title  to  any  particular  fund,  and  concludes 
that  Mrs.  White,  "  having  reduced  her  claim  to  judgment,  stands  so  far 
as  the  fund  to  be  produced  on  this  judgment  is  concerned,  in  the  position 
of  an  ordinary  judgment  creditor  of  Mrs.  Gaines  with  the  right  to  issue 
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execution  and  seize  any  property  belonging  to  her,  but  subject  to  liens- 
and  vested  rights  thereon  existing  before  her  levy,  but  she  had  no  lien 
resulting  from  her  contract  and  mortgage." 

To  establish  the  plea  of  res  judicata,  there  must  be  an  identity  of  par- 
ties, of  capacity,  of  object,  and  of  cause  of  action.  The  party  most  in- 
terested in  the  present  proceeding  is  Oglesby,  for  himself  and  Schneider,, 
neither  of  whom  were  parties  to  that  of  the  U.  S.  Circuit  Court  The 
thing  demanded  in  that  forum  was  the  recognition  of  plaintiff's  prior 
lien  upon  a  fund,  arising  out  of  a  mortgage  in  her  favor.  Here  it  is  the 
right  to  the  residuum  of  that  fund,  arising  out  of  its  seizure  under  e^  fieri 
fajda^,  to  be  made  effective  through  a  personal  judgment  against  the 
garnishees.  Marcude  teaches — "  La  cause,  qui  doit  etre  la  meme  dans  lee 
deux  demandes  pour  que  la  seconde  soit  ecartie  comme  dejk  jugee,  c'est 
le  principe  qui  engendre  immediatement  le  droit  qu'  une  partie  pretend 
exercer  et  que  Tautre  lui  conteste  *  *  *  *  *  du  reste,  V  objet  se 
trouve  par  la  reponse  k  cette  question  :  que  demande  le  plaideur  ?  et  on 
trouve  la  cause  par  la  reponse  k  cette  autre  qtiestion :  sur  quoi  le  plaid- 
eur fond-t-il  immediatement  sa  pretention  ?"  Explication  du  Code  Na- 
poleon, tome  5.  p.  15*2. 

We  do  not  sustain  the  exception  of  the  thing  adjudged,  and  proceed 
to  the  consideration  of  the  question  of  simulatipn. 

Mrs.  Gaines  thus  testifies — "  Mr.  Fellows  paid  me  no  consideration 
whatever  for  the  order  of  30th.  May  1874,  but  was  to  hold  the  same  for 
my  own  use  and  benefit,  and  that  he  would  pay  me  every  dollar  after  the 
previous  orders  were  paid.  I  had  no  knowledge  that  Mr.  Fellows  on  the 
26th.  of  May  1875  transferred  to  J.  H.  Oglesby  the  remainder  and  residue 
of  said  judgment.  »  *  *  I  had  no  Itnowledge  of  said  transfer,  and 
Mr.  Fellows  had  no  right  to  make  such  transfer." 

This  is  the  version  of  the  signer  of  the  order.  The  person  in  whose 
favor  the  order  is  drawn  can  now  be  heard.  His  letter  to  Mrs.  Gaines  of 
date  January  22d  1867  is  as  follows — '*  De  Gray  has  traversed  the  an- 
swers of  the  garnishees  in  the  Hhoda  White  judgment,  and  taken  out 
certain  proceeding  against  Todd  and  Schreiber  to  make  them  pay  the 
whole  of  the  Khoda  White  judgment.  Interrogatories  for  you  to  answer 
will  be  sent  to  Washington  Wednesday  to  bo  used  in  evidence  against 
them,  and  so  it  defeats  all  our  claims." 

These  interrogatories  were  answered  by  Mrs.  Gaines  on  2d  of  February 
1876,  and  from  them  the  extract  first  given  above  is  taken. 

On  21st.  of  March  following  another  letter  is  written  by  Mr.  Fellows 
to  Mrs.  Gaines — "  I  fear  you  have  made  De  Gray  certain  of  getting  his 
entire  judgment,  and  had  it  not  been  for  this  decision  of  yesterday  it 
would  have  ruined  me.  He  has  recorded  against  me  and  bearing  against 
all  my  property  that  (320,105)  judgment,  and  is  seeking  for  the  balance 
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of  the  judgment  on  an  execution  upon  his  second  judgment  for  about 
^19,000.  I  shall  in  that  way  be  left  in  the  lurch  entirely  and  totally 
ruined.  He  will  take  all  I  ever  had  from  you  and  320,000  more  with 
nothing  more  to  meet  it.  This  will  be  the  case  unless  I  can  contradict 
or  explain  your  answers  in  which  I  think  you  are  mistaken." 

In  the  previous  December,  a  witness  states  that  he  was  present  at  an 
interview  between  Mrs.  Gaines  and  Mr.  Fellows,  when  the  latter  read  to 
the  former  his  answers  to  the  interrogatories  addressed  to  himself,  and 
which  are  on  file,  and  added — "  you  have  heard  what  I  have  sworn  to, 
and  you  will  probably  be  called  upon  to  answer  as  a  witness,  and  it  is 
necessary  that  you  should  answer  in  the  same  manner.  You  must  swear 
that  I  am  the  owner  of  that  judgment  and  that  it  was  given  to  me  for 
services.  Mrs.  Gaines  said,  how  can  I  do  so  when  I  am  the  owner. 
Fellows  replied,  well  it  is  necessary  you  should  do  so.  If  you  don't  you 
will  lose  every  cent  of  it" 

The  recitals  of  conversations  between  these  parties  by  witnesses  are 
received  with  circumspection,  but  their  conformity  to  the  contempo- 
raneous  utterances  of  the  parties  themselves  cumulates  the  proof  of  the 
latent  design  of  the  order,  whose  nature  we  are  seeking  to  discover.  In 
August  succeeding  the  date  of  that  order  Mr.  Fellows  writes  to  Mrs. 
Gaines  a  '*  strictly  confidential"  letter — "  On  a  final  distribution  of  the 
judgment  against  the  city  for  rents  and  revenues,  there  will  be  coming 
to  you  by  an  outside  way  33500  and  probably  as  much  more." 

If  the  residuum  of  the  judgment  of  the  defendant  against  the  city 
were  transferred  bona  fide  to  Mr.  Fellows,  and  for  services  rendered  by 
him,  it  is  not  patent  by  what  means  any  portion  of  that  judgment  can 
be  coming  to  her  in  any  way,  and  if  it  were  meant  that  the  outside  way 
was  to  be  the  surrender  either  of  part  of  his  own  fees,  or  of  the  trustees' 
commissions,  there  need  not  have  been  any  special  confidence  enjoined 
touching  a  communication  covering  so  benevolent  a  purpose. 

We  listened  with  gratification  and  approval  to  the  oral  comments  of 
the  counsel  for  the  garnishees  upon  the  pitiable  spectacle  presented  to 
our  view  by  the  divulging  by  a  client  of  the  correspondence  of  her  lawyer, 
with  whom  she  had  quarreled.  However  reprehensible  this  is,  it  must 
be  remembered  that  in  the  present  instance,  the  necessity  for  this  dis- 
closure was  created  by  the  correspondent  himself.  He  had  received,  or 
was  to  receive,  from  his  client  $24,840.92  for  fees,  that  being  the  sum 
assigned  him  on  the  tableau  of  distribution  of  the  proceeds  of  the  judg- 
ment against  the  city.  When  it  became  necessary  to  ascertain  a  con- 
sideration for  the  order  of  transfer  of  the  residuum  of  that  judgment,  he 
suggested  "  services"  as  a  reasonable  one.  His  preparation  of  matters 
of  fact  to  be  verified  by  her  oath,  and  his  direction  of  her  conscience  to 
the  desired  end,  cannot  pass  from  our  review  without  an  expression  of  con- 
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domnation,  and  we  believe  it  is  an  unusual  feature  in  the  correspondence- 
of  our  professional  brethren  with  their  clients,  to  find  a  friendly  sug- 
gestion that  one  hopes  to  find  some  way  in  which  the  sworn  statements 
of  the  other  may  be  contradicted. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  is  affirmed  with  costs. 

Behearing  refused. 
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No.  6308. 
State  vs.  Gus  Anderson. 

The  act  of  1874  creatine  the  "  Superior  Criminal  Court,"  for  the  parish  of  Orleans, 
1b  constitutional. 

The  Lo^rislaturc  may  establish  as  many  district  courts  within  the  parish  of  Orleans 
as  the  public  interests  shall  require. 

The  omission  of  the  word  '*  district,"  in  the  title  of  the  act  oreatinfi:  the  "  Superior 
Criminal  Court,"  does  not  affect  its  character  as  a  district  court. 

The  Attorney  'General,  or  District  Attorney,  may  employ  associate  counsel  to  aid 
him  in  a  case,  and,  being  present,  may  entrust  to  his  associate  the  exclusive  con- 
duct of  the  case. 

In  criminal  cases  this  court  has  jurisdiction  only  of  questions  of  law,  and  hence  can 
not  review  a  verdict. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Steele, 
J. 

A.  P.  Field,  Attorney  General,  for  the  State. 

JE.  C.  Kelly,  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Makb,  J.  The  appellant  was  convicted  of  rape,  in  the  Superior  Crimi- 
nal Court  for  the  parish  of  Orleans,  and  sentenced  to  the  penitentiary 
for  life.  After  an  ineffectual  motion  for  a  new  trial,  he  brings  the  Case 
before  us  by  appeal. 

His  counsel  assigns  for  errors,  apparent  on  the  face  of  the  record: 

First — That  the  act  of  the  Legislature,  No.  124,  approved  ninth  of 
April,  1874,  creating  the  Superior  Criminal  Court,  is  in  violation  of  the 
constitution,  article  seventy-three,  which  vests  the  entire  judicial  power 
in  a  Supreme  Court,  district  courts,  parish  courts,  and  justices  of  the 
peace. 

Second — That  the  prosecution  was  not  conducted  by  the  Attorney 
General,  nor  by  the  Assistant  Attorney  General,  nor  by  the  district  at- 
torney for  the  parish  of  Orleans,  but  by  S.  J.  N.  Smith,  Esq.,  who  had  no 
official  capacity,  and  no  authority  to  prosecute  in  the  name  and  behalf 
of  the  State. 

Firsts— The  act  of  1874,  creating  the  Superior  Criminal  Court,  section 
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one,  declares  that,  "  there  shall  be  and  is  hereby  created  an  additional 
district  court  for  the  parish  of  Orleans  to  be  denominated  the  Superior 
Criminal  Court  for  the  parish  of  Orleans." 

The  constitution,  article  eighty-three,  empowers  the  Legislature  to  es- 
tablish as  many  district  courts  in  the  parish  of  Orleans  as  the  public 
interest  may  require.  The  act  of  1874,  creating  another  district  court, 
in  and  for  the  parish  of  Orleans,  is  within  the  power  thus  conferred;  and 
the  fact  that  the  Legislature  chose  to  call  this  district  court  the  Superior 
Criminal  Court,  omitting  the  word  "  district "  in  its  name  and  denomina- 
tion, does  not  make  it  any  the  less  a  district  court,  or  violate,  in  any 
sense,  article  seventy-threq,of  the  constitution. 

Second — ^The  indictment  is  signed  by  John  McPhelin,  in  his  capacity 
as  district  attorney.  The  minutes  show  that  the  district /ittorney  was 
present  in  court  when  the  accused  was  arraigned,  and  pleaded  not  guilty; 
and  that  he  was  present  when  he  was  put  upon  his  trial.  It  appears  that 
S.  J.  N.  Smith,  Esq.,  prosecuted  for  the  State,  in  this  behalf,  by  authority 
of  the  Attorney  General.  It  also  appears,  by  the  minutes,  that  the  dis- 
trict attorney  was  present  when  the  motion  for  a  new  trial  was  made, 
when  it  was  argued  and  submitted,  when  it  was  overruled,  when  the  ac- 
cused was  sentenced,  and  when  the  appeal  was  taken. 

It  is  not  uncommon  for  the  district  attorney  or  the  Attorney  General 
to  be  assisted  by  other  counsel;  and  if  an  assistant  may  appear,  he  may 
lead,  or  conduct  the  trial  alone,  by  the  permission  of  the  district  attor- 
ney or  Attorney  General.  The  accused  has  no  right  to  complain  that 
the  Attorney  General  availed  himself  of  the  services  of  another,  in  the 
trial  of  this  case,  nor  can  his  rights  have  been  in  any  manner  thereby 
prejudiced. 

The  motion  for  a  new  trial  is  on  the  grounds: 

First — That  the  verdict  is  contrary  to  the  law  and  the  evidence. 

Second — That  since  the  trial  accused  has  discovered  evidence  import- 
ant to  the  cause,  which  he  could  not,  with  due  diligence,  have  obtained 
before. 

First — ^In  criminal  cases  the  juiisdiction  of  this  court  is  limited  to 
questions  of  law  only;  and  if  we  had  the  authority  to  pass  upon  the 
evidence,  and  to  decide  as  to  its  sufficiency  to  sustain  the  verdict,  it 
would  not  be  possible  for  us  to  do  so  without  having  the  testimony  be- 
fore us. 

Second — The  affidavits  filed  in  this  case  do  not  show  that  the  evidence 
was  discovered  since  the  trial.  There  had  been  a  trial  before,  the  result 
of  which  was  a  conviction,  and,  on  appeal,  the  case  was  remanded  for  a 
new  trial,  because  of  want  of  authority  in  the  judge.  On  the  second  trial 
the  accused  did  not  ask  for  a  continuance,  but  announced  himself  ready. 
It  is  manifest  that  he  knew,  from  the  date  of  the  alleged  commission  of 
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the  crime,  nearly  two  years  before  the  last  trial,  whether  he  could  prove 
by  Joseph  the  facts  alleged  in  their  affidavits.  Tbe  experience  of  one 
trial  had  developed  the  exigencies  of  the  case;  and  nothing  is  stated 
tending  to  show  any  effort  to  procure  the  testimony  of  this  witness. 

We  do  not  think  good  cause  for  a  new  trial  was  shown;  and  the  ends 
of  justice  do  not  require  us  to  interfere  with  the  ruling  of  the  judge  a 
guo  in  refusing  to  open  the  case  for  a  third  trial. 

The  judgment  appealed  from  is  affirmed  with  cOsts. 


No.  6695. 
\ 

^    106         St  ATE  EX  REL.  ThOMAS  JoRDA  VS.  THE  JUDGE  OP  THE  FoURTH  DISTRICT  COCRT.  t 

eU2  505  The  bond  for  a  suspensive  appeal  from  a  money  judgment  must  exceed  by  one  half 

^^2  666  the  principal,  and  interest  due.  at  the  date  of  the  judf;ment     The  court  can  not 

>il2  507  fix  it  for  any  less  amount. 

1  The  surety  on  an  appeal  bond  must  reside  within  the  jurisdiction  of  the  court,  and 

123         40  ^^  amenable  to  its  process  in  cane  any  action  against  him  on  the  bond  should  be 

had,  and  have  property  over  and  above  any  incumbrances  on  It  equal  in  value  to 

the  amount  for  which  he  is  bound. 

i  PPLICATION  for  writs  of  mandamus  and  prohibition. 

Cr.  H,  Braughn  and  John  B,  Kum,  for  relator. 

Clarke,  Bayne  &  Renshaw,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Judgment  was  rendered  in  the  Fourth  District  Court,  on 
the  twenty-third  of  May,  1877,  in  favor  of  Davis,  against  Thomas  Jorda, 
on  a  promissory  note,  secured  by  mortgage,  for  85700,  with  eight  per 
<jent  interest  from  the  first  of  September,  1876,  five  per  cent  on  the  ag- 
gregate of  principal  and  interest  for  attorney's  fees,  $4  50  protest  fees, 
and  costs  of  suit,  with  privilege  and  special  moitgage  on  the  property 
described. 

On  the  fourth  of  June,  Jorda  moved  for  a  suspensive  appeal,  which 
was  granted  on  his  giving  bond,  with  good  and  solvent  security,  in  the 
sum  of  $9500;  and  on  the  same  day  a  bond  for  that  sum  was  filed,  with 
four  sureties,  one  for  $4000,  one  for  $2500,  and  two  for  $1500  each. 

On  the  fifteenth  of  June  counsel  for  Davis,  the  plaintiff,  took  a  rule  on 
Jorda  to  show  cause  why  the  appeal  should  not  be  set  aside  and  dis- 
missed, on  the  grounds: 

First — Tbat  the  bond  is  not  good,  and  such  as  is  required  by  law. 

Second — That  the  sureties  are  not  good  and  solvent,  and  are  not  such 
as  are  required  by  law. 

On  the  trial  of  this  rule  a  mass  of  evidence,  oral  and  documentary,  was 
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offered.  The  court  decided  that  the  bond  was  not  sufficient;  and  set 
aside  the  appeal.  The  plaintiff  was  proceeding  to  execute  the  judgment 
when  Jorda  applied  to  this  court  for  a  mandamus  to  compel  the  district 
judge  to  grant  him  a  suspensive  appeal,  and  for  a  writ  of  prohibition  to 
stay  proceedings  in  the  meantime. 

In  answer  to  the  rule  nisi,  granted  by  this  court,  the  judge  states  that 
the  insufficiency  of  some  of  the  sureties  was  proven  by  the  testimony; 
and  that  the  signature  of  Pedro  Martinez,  as  one  of  the  sureties  in  the 
appeal  bond,  was  a  forgery.  As  each  of  the  sureties  bound  himself  for 
part  only  of  the  amount,  it  was  necessary  that  all  should  be  good  and 
solvent. 

We  have  carefully  examined  the  testimony  taken  in  the  district  court; 
and  we  concur  with  the  judge  in  his  conclusion  that  the  bond  is  not  such 
as  the  law  requires;  and  that  it  is  wholly  insufficient.  The  surety  for 
82500  owns  furniture  which  he  estimates  at  from  1^500  to  $600,  and  real 
estate  which  he  thinks  may  be  worth  from  $3500  to  $4000.  He  testifies 
that  this  property  was  assessed  for  taxation  at  $2000;  that  he  applied  to 
the  Board  of  Assessors  to  have  this  valuation  reduced ;  and  upon  the 
showing  he  made,  supported  by  his  affidavit,  the  valuation  was  reduced 
to  $1700.  He  owes  $1100,  secured  by  mortgage  on  this  property,  and 
some  $300  besides.  His  insufficiency,  as  well  as  that  of  Pon,  one  of  the 
sureties  for  $1500,  is  md.nifest. 

Jose  Martinez  testifies  that  he  was  present  when  his  brother,  Pedro, 
signed  the  bond;  and  he  swears  that  Pedro  is  worth  more  than  the  $1500 
for  which  ho  bound  himself.  Other  witnesses  prove  that  judgments  for 
small  amounts,  against  Pedro,  remain  unsatisfied,  notwithstanding  the 
efforts  of  const';ible  and  sheriff.  His  judgment  creditors  do  not  know 
where  to  find  property  to  satisfy  their  claims. 

Pedro  Martinez  is  a  dealer  in  tobacco  and  cigars;  and  he  has  had  oc- 
casion, more  than  once,  to  give  bond  for  his  appearance  to  answer  for 
violations  of  the  internal  revenue  laws.  His  signatures  to  these  bonds, 
and  to  papers  filed  in  the  State  courts  were  produced;  and  they  have 
been  brought  up  for  our  inspection.  We  do  not  undertake  to  sit  as  ex- 
perts in  handwriting;  but  no  great  skill  is  required  to  perceive  the  wide 
difference  between  the  several  signatures  proven  to  be  genuine,  and  that 
which  is  affixed  to  the  appeal  bond  in  this  case;  and  the  comparison  con- 
firms the  testimony  of  the  professed  experts. 

In  January,  1876,  Pedro  Martinez  was  indicted  in  the  United  States 
Circuit  Court,  for  feloniously  removing  internal  revenue  stamps  from 
cigar  boxes,  and  having  them  in  his  possession  with  intent  to  defraud  the 
government.  He  was  arrested  and  admitted  to  bail;  and  was  afterward 
surrendered  by  his  surety.  He  was  again  admitted  to  ]>ail;  and,  on  the 
fifteenth  of  May,  1877,  Thomas  Jorda  became  surety,  in  the  sum  of  $1000, 
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for  his  appearance.  On  the  sixth  of  June,  Pedro  was  called,  and  on  his 
failure  to  appear,  his  surety,  Jorda,  was  called  to  produce  him,  which 
Jorda  failed  to  do;  and,  thereupon,  the  recognizance  was  forfeited. 

Jose  Martinez  says  his  brother,  Pedro,  has  gone  to  New  York,  to  sell 
some  cigars.  No  witness  gave  the  date  of  his  departure;  but  it  is  evident 
that  he  is  a  fugitive  from  justice;  and  the  application  of  Jorda  for  a  con- 
tinuance of  the  rule  to  enable  him  to  procure  his  testimony  was  properly 
denied,  as  it  was  not  indicated  when  or  where  he  could  be  found. 

Whether  Pedro  Martinez  signed  this  bond  or  not,  the  proof  shows  his 
want  of  sufficiency.  But  if  he  had  ample  means,  he  would  not  be  good 
security.  The  good  security  required  by  law,  must  reside  within  the 
jurisdiction  of  the  court,  and  be  amenable  to  its  process,  in  the  event  of 
a  resort  to  the  appeal  bond. 

The  law  requires  that  a  suspensive  appeal  bond,  in  case  of  a  money 
judgment,  shall  exceed  by  one  half  the  amount  of  the  judgment.  G.  P. 
article  575;  and  jurisprudence  and  long  uniform  practice  have  settled  the 
interpretation  that  the  amount  is  the  total  sum  due,  at  the  date  of  ren- 
dering the  judgment,  including  interest,  and  excluding  the  costs  of  suit. 
Ross  vs.  Pargoud,  2  La.  85;  Brown  vs.  Brown,  9  An.  310.  An  accurate 
calculation  will  show  that  the  bond  is  not  sufficient  in  amount;  and  the 
fact  that  the  amount  was  fixed  in  the  order  of  appeal  is  without  effect  or 
significance.  It  is  not  the  province  of  the  judge  to  fix  the  amount  of 
the  bond,  for  a  suspensive  appeal,  from  a  money  judgment,  because  the 
law  fixes  it 

Judgment  rendered  twenty-thii;d  of  May,  1877 85700  00 

Interest  from  first  of  September,  1876,  eight  months  and  twenty- 
three  days,  at  eight  per  cent 3S2  19 

Five  per  cent  on  aggregate,  $6032  19,  for  attorney's  fees 301  61 

Protest  fees 4  50 

Total  at  date  of  judgment,  twenty- third  of  May,  1877. .  .$6338  30 
One  half 3169  15 

Amount  of  bond  required  for  suspensive  appeal $9507  45 

The  maxim  de  minimis  does  not  apply;  because  theje  can  be  no  sus- 
pensive appeal,  where  there  is  not  a  bond,  with  good  and  solvent  security^ 
residing  within  the  jurisdiction  of  the  court,  exceeding  by  one  half  the 
amount  for  which  the  j  udgment  was  given,  if  it  be  for  a  specific  sum.  The 
law  attaches  equal  importance  to  each  and  to  all  of  these  conditions;  and 
if  one  of  them  be  wanting  the  defect  is  fatal. 

The  relator  is  not  entitled  to  the  relief  which  he  seeks  at  our  hands; 
and  it  is  therefore  ordered,  adjudged,  and  decreed  that  the  rule  ni^, 
granted  in  this  case,  be  discharged,  and  that  the  relator,  Thomas  Jorda, 
pay  the  costs  of  this  proceeding. 
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No.  6614. 
State  vs.  Wiujam  Williams. 

The  Lecrislature  may,  within  constitutional  limits,  make  any  ohanices  in  the  bound- 
aries of  parishes,  and  of  judicial  districts.  It  may.  in  formin^r  judicial  districts. 
divide  the  territory  of  a  parish  into  two.  or  more  districts. 

The  act  of  1876.  making  the  Sixth  and  Seventh  Municipal  Districts  of  the  parish  of 
Orleans  a  part  of  the  tSeoond  Judicial  District,  is  constitutional. 

The  Seventh  Municipal  District  of  the  parish  of  Orleans  beinara  part  of  the  territory 
of  the  Second  Judicial  District,  the  Superior  Criminal  Court  for  the  parish  of 
Orleans  has  no  jurisdiction  of  any  offense  oommittod  in  said  municipal  district. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orieans.  Whit- 
dker,  J. 

H,  K  Ogden,  Attorney  General,  for  the  State. 

J.  N,  Hagins,  for  defendant  and  appellant. 

The  opinion  of  the  couit  was  delivered  by 

Mark,  J.  The  accused  was  convicted  of  burglary  and  grand  larceny 
in  the  Superior  Criminal  Court  for  the  parish  of  Orleans,  and  was  sen- 
tenced to  the  penitentiary  for  four  years  on  the  first  charge,  and  two 
years  on  the  second.  On  the  refusal  of  the  court  to  grant  him  a  new 
trial  he  appealed. 

The  ofTenses  were  committed  in  the  Seventh  Municipal  District  of  the 
parish  of  Orleans,  on  the  twenty-eighth  of  May,  1876.  The  information 
was  filed  on  the  seventeenth  of  October,  and  the  accused  was  tried  and 
convicted  on  the  twenty-first  of  February,  1877.  The  sole  question  is  as 
to  the  juisdiction  of  the  Superior  Criminal  Court  for  the  parish  of  Or- 
leans. 

The  Seventh  Municipal  District  was  the  city  of  CarroUton,  in  the  parish 
of  Jefferson,  part  of  the  Second  Judicial  District  of  the  State,  estab- 
lished by  the  act  of  1860.  By  act  No.  71,  of  1874,  approved  March  23, 
this  territory  was  detached  from  the  parish  of  Jefferson,  and  annexed  to 
the  parish  o'  Orleans  and  city  of  New  Orleans,  as  the  Seventh  Municipal 
District.  By  the  second  section  of  this  act  this  territory  was  to  "be  and 
remain  and  constitute  a  part  of  the  Second  Judicial  District  of  the 
State." 

In  our  opinion  this  provision  of  the  act  was  within  the  power  of  the 
Legislature.  The  jurisdiction  of  the  courts  of  a  parish  extends  to  all  the 
territory  and  all  the  inhabitants  within  the  limits  of  the  parish,  where  no 
law  otherwise  provides.  Article  eighty-three  of  the  constitution  of  1868 
requires  that  the  judicial  districts  shall  remain  unchanged  for  four 
years ;  and  in  the  Bemmers  case,  just  decided,  we  held  that  the  four 
years  have  reference  to  the  judicial  term,  which  expires  at  each  general 
election,  counting  from  the  month  of  November,  1868.  It  was  within  the 
power  of  the  Legislature  to  detach  this  territory  at  any  time,  and  to  an- 
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nex  it  to  the  parish  of  Orleans,  but  it  was  not  competent  to  detach  it 
from  the  judicial  district  to  which  it  belonged,  and  to  place  it  in  another 
judicial  district  until  the  general  election  in  November,  1876,  at  which 
time  the  judicial  term  expired. 

By  act  No.  45,  of  1876,  approved  eighteenth  March,  it  is  declared  that 
the  Second  Judicial  District  shall  be  composed  of  the  parishes  of  St. 
Bernard,  Plaquemines,  Jefferson,  and  the  Sixth  and  Seventh  Municipal 
Districts  of  the  parish  of  Orleans.  In  the  Bemmers  case  we  held  that 
the  effect  of  this  act  was  suspended,  so  far  as  the  Sixth  District  was  con- 
cerned, until  the  expiration  of  the  term  of  the  judge  of  the  Second  Judicial 
District,  that  is,  until  the  general  election,  in  November,  1876.  The  Sixth 
Municipal  District,  which  was  annexed  to  the  parish  of  Orleans,  was 
clearly  under  the  jurisdiction  of  the  First  Judicial  District  from  and 
after  the  general  election  of  1872 ;  and  we  held  that  it  necessarily  so 
continued  until  the  general  election  in  November,  1876.  The  Seventh 
Municipal  District,  by  the  express  terms  of  the  act  of  1874,  No.  71,  re- 
mained a  part  of  the  Second  Judicial  District  until  the  expiration  of  the 
term  of  the  judge  of  that  district,  November,  1876 ;  and  this  act  of  1876 
simply  left  these  two  districts  in  the  precise  condition  in  which  they  were 
at  the  date  of  its  passage,  until  the  general  election  of  November,  1876^ 

If  the  act  of  1876  be  a  legitimate  exercise  of  legislative  power,  the 
Sixth  and  Seventh  Municipal  Districts  are  subject  to  the  exclusive  juris- 
diction of  the  court  of  the  Second  Judicial  District,  for  the  Sixth  and 
Seventh  Municipal  Districts.  The  Seventh  Municipal  District  has  never 
been  subject  to  the  jurisdiction  of  the  courts  of  the  First  Judicial  Dis- 
trict ;  and  the  Sixth  Municipal  District  ceased  to  be  part  of  the  First 
Judicial  District,  from  and  after  the  general  election  in  November, 
1876. 

We  must  refer  here  to  the  opinion  just  pronounced  in  the  Bemmers' 
case,  for  a  full  discussion  of  these  questions;  and  we  might  content  our- 
selves with  what  is  said  in  that  case,  but  for  the  fact  that  the  accused 
was  tried  in  February,  1877,  when  the  entire  territory  and  all  the  inhabi- 
tants of  the  parish  of  Orleans  were  subject  to  the  jurisdiction  of  the 
courts  of  the  First  Judicial  District,  unless  some  law  otherwise  provided. 
The  act  of  1876  does  otherwise  provide;  but  it  is  urged  that  this 
act  is  in  violation  of  the  constitution;  and  it  becomes  necessary  for  us  to 
pass  upon  and  determine  that  question. 

We  premise  that  the  Legislature,  without  any  special  grant  of  power, 
may  change  the  boundaries  of  the  parishes;  and  may  change  the  judidal 
districts  so  far  as  the  constitution  has  not  imposed  restrictions  on  the 
exercise  of  this  power.    The  constitution  of  1868  has  limited  this  power: 

First — By  providing  that  the  number  of  judicial  districts  shall  not  be 
less  than  twelve,  nor  more  than  twenty. 
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Second — By  requiring  that  the  judicial  districts  shall  remain  un- 
changed for  four  years. 

In  determining  whether  the  Legislature  has  power,  under  the  con- 
stitution to  do  any  act,  the  argumentum  ab  inconvenienii  is  *  entitled  to 
but  little  weight.  In  all  such  cases  the  question  is  one  of  power,  not  of 
convenience,  not  of  public  policy,  not  of  wisdom.  If  the  power  exists, 
the  judicial  tribunals  have  nothing  to  do  with  questions  of  the  propriety 
or  the  policy  of  the  exercise  of  that  power. 

It  is  supposed,  and  argued,  that  the  Legislature  has  no  power  to  divide 
a  parish  in  the  formation  of  judicial  district.  The  constitution,  article 
twenty-nine,  provides  that  no  parish  shall  be  divided  in  the  formation  of 
a  senatorial  district,  the  parish  of  Orleans  excepted.  There  is  no  such 
prohibition  with  respect  to  judicial  districts;  and  the  argument  is  one  of 
inference  and  deduction  only,  and  of  the  supposed  inconvenience  of  sub- 
jectiDg  the  territory  and  inhabitants  of  a  portion  of  the  parish  to  the 
jurisdiction  of  one  judicial  district,  and  the  territory  and  inhabitants  of 
another  portion  to  the  jurisdiction  of  another  judicial  district  It  is 
worthy  of  note  that  this  prohibition  is  applicable  to  the  power  to  form 
senatorial  districts  alone;  and  as  the  power  to  divide  the  State  into  judi- 
cial districts  is  not  subject  to  any  such  limitation,  it  would  seem  to  have 
been  the  intention  of  the  constitution  to  leave  it  wi(tiin  the  discretion  of 
the  Legislature  to  divide  parishes,  in  the  formation  of  judicial  districts, 
if  the  public  convenience  should  so  require. 

The  parish  of  Orleans  has  not  been  actually  divided;  that  is,  it  remains 
in  its  integrity,  composed  of  its  seven  municipal  districts,  five  of  which 
are  part  of  the  First  Judicial  District,  and  two,  the  sixth  and  seventh,  are 
made  parts  of  the  Second  Judicial  District  by  the  act  of  1876. 

This  act  creates  a  court,  the  "  Second  Judicial  District  CJourt  for  the 
sixth  and  seventh  municipal  districts  of  the  parish  of  Orleans;"  the  ses- 
sions of  which  are  to  be  held  in  the  seventh  district  In  every  sense 
this  is  a  district  court  of  the  parish  of  Orleans.  It  has  no  jurisdiction 
out  of  the  parish  of  Orleans,  it  sits  in  the  parish  of  Orleans,  its  execu- 
tive officers  are  the  civil  and  criminal  sheriffs  of  the  parish  of  Orleans, 
its  clerk  is  elected  by  the  qualified  voters  of  the  sixth  and  seventh  muni- 
cipal districts  of  the  parish  of  Orleans,  and  its  jurors  are  the  registered 
voters  of  the  sixth  and  seventh  municipal  districts  of  the  parish  of  Or- 
leans. Article  eighty-three  of  the  constitution  empowers  the  Legisla- 
ture to  establish  as  many  district  courts  in  the  parish  of  Orleans  as  the 
public  interests  may  require;  and  nothing  in  the  constitution  limits  the 
power  of  the  Legislature  to  confer  upon  such  courts  such  jurisdiction  as  . 
it  may  choose,  except  that  the  amount  in  controversy  must  be  above 
one  hundred  dollars.  It  is  nowhere  provided  that  all  the  district  courts 
or  any  of  the  district  courts  which  the  Legislature  may  establish  in  the 
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parish  of  Orleans  shall  have  jurisdiction  throughout  the  parish;  and 
there  is  no  good  reason  why  a  district  court  might  not  be  established 
in  ca3h  municipal  district,  having  no  jurisdiction  beyond  the  limits  of 
that  district,  if  the  Legislature  should  think  the  public  interests  so  re- 
quired. 

The  constitution  requires  that  the  clerks  of  the  district  courts  shall  be 
elected  by  the  qualified  voters  of  their  respective  parishes :  the  district 
judges  are  also  to  be  elected  by  the  qualified  voters  of  their  respective 
districts,  article  eighty-three;  and  article  six  declares  that  "a  party 
accused  shall  be  entitled  to  a  speedy  public  trial,  by  an  impartial  jury 
of  the  parish  in  which  the  offense  was  committed."  Does  it  thence  fol- 
low that  the  jurors  must  be  taken  from  the  entire  parish ;  or  that  the 
clerk  must  be  elected  by  the  voters  of  the  entire  parish  ?  As  to  the 
judge,  the  constitution  simply  requires  that  he  shall  be  elected  by  the 
qualified  voters  of  his  district.  As  to  the  sheriffe,  there  is  no  diflS- 
culty,  because  they  are  elected  by  the  qualified  voters  of  the  entire  par- 
ish, and  they  exercise  their  functions  and  authority  throughout  the 
parish. 

By  the  constitution  of  1845,  article  eighty- one,  it  was  provided  that 
the  justices  of  the  peace  should  "be  elected  by  the  qualified  voters  of 
each  parish."  The  act  of  1846,  No.  103,  required  that  the  justices  in  the 
eountry  parishes  should  be  elected  in  each  ward  of  the  several  parishes 
by  the  qualified  voters  and  residents  of  that  ward. 

The  act  No.  106,  of  1846,  provided  that  the  justices  in  the  city  of  New 
Orleans,  six  in  niunber,  should  be  elected  by  the  qualified  voters  of  the 
representative  districts  respectively.  Their  jurisdiction  was  concurrent 
throughout  the  parish,  except  that  portion  lying  on  the  right  bank  of  the 
river. 

In  Schmidt's  case,  1  An.  387,  it  was  urged  that  this  act  was  in  violation 
of  article  eighty-one  of  the  constitution ;  and  that  the  justices  must  be 
elected  by  the  qualified  voters  of  the  entire  parish.  The  court  held 
that  this  division  of  the  country  parishes  into  wards,  and  the  city  into 
districts,  and  the  election  of  the  justices  by  the  qualified  voters  of  the 
wards  and  districts  respectively,  "  according  to  all  reasonable  prindplee 
of  construction,  can  not  be  held  to  be  contrary  to  the  text  of  the  consti- 
tution, and  it  is  certainly  in  accordance  with  the  sense  of  a  large  major- 
ity of  those  who  framed  it." 

The  act  of  1876  does  not  deprive  any  voter  of  the  right  to  vote  for  the 
judge  having  jurisdiction  over  him.  The  qualified  voters  of  the  Sixth 
and  Seventh  Municipal  Districts  had  the  right  and  the  opportunity  to 
vote  for  the  judge  of  the  Second  Judicial  District  for  the  Sixth  and 
Seventh  Municipal  Districts  of  the  parish  of  Orleans  ;  for  that  judge  is 
elective  by  the  qualified  voters  of  his  entire  district ;  they  had  the  right 
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and  the  opportunity  to  vote  for  the  derk  of  that  court,  because  he  is 
elective  by  the  voters  of  those  two  districts  exclusively ;  they  had  the 
right  and  the  opportunity  to  vote  for  the  executive  officers  of  that  court, 

* 

the  civil  and  the  criminal  sheriffe  of  the  parish  of  Orleans,  because  they 
.are  elective  by  the  qualified  voters  of  the  entire  parish  of  Orleans  ;  and 
they  have  the  right  and  privilege  of  being  tried  by  jurors  selected  from 
the  entire  number  of  the  registered  voters  of  those  two  districts,  who 
.are  also  jurors  of  the  parish  of  Orleans,  although  they  are  exempt  from 
jury  duty  in  any  other  court. 

The  inhabitants  of  these  districts  thus  have  the  right  to  vote  for  every 
elective  officer,  having  authority  over  them  ;  and  the  right  to  be  tried  by 
jurors  of  their  own  parish.  Their  rights  are  not  diminished  in  any  re- 
spect The  object  of  the  trial  by  jury  in  criminal  cases  is  to  secure  the 
accused  against  punishment  except  by  the  judgment  of  his  peers  of  the 
vicinage :  and  these  citizens  of  the  parish  of  Orleans  are  more  favored  in 
this  respect  than  the  inhabitants  of  the  other  districts  of  the  city,  because 
the  jurors  upon  whose  verdicts  their  lives,  their  liberty,  and  their  prop- 
erty may  depend  are  not  drawn  from  the  parish  at  large,  but  from  these 
two  districts  alone,  from  the  vicinage,  the  immediate  neighborhood. 

The  act  of  1876  violates  no  clause  or  feature  of  th^  constitution  ;  it 
impairs,  in  no  respect,  the  rights  of  the  citizen.  It  is,  in  point  of  fact, 
not  merely  not  inconvenient  to  them,  but  most  convenient — giving  them, 
besides  all  the  other  advantages,  a  court  near  to  them,  and  in  exempting 
them  from  the  jurisdiction  of  other  courts,  civil  and  criminal,  except  in 
matters  of  probate. 

This  act  confers  exclusive  and  unlimited  jurisdiction,  civil  and  crimi- 
nal, on  the  court  of  these  two  districts ;  and  it  was  perfectly  competent 
for  the  Legislature  to  create  that  court,  and  to  organize  it  precisely  as 
provided  by  the  act 

The  L^slature  of  1877,  by  act  eighty-five,  repealed  this  law ;  but  it 
expressly  suspends  this  effect  until  the  expiration  of  the  term  of  the 
judge  of  the  Second  Judicial  District  in  November,  1880. 

We  have  read  with  care  and  with  pleasure  the  able  arguments  submit- 
ted to  us  in  this  and  in  the  Remmers  case  ;  and  our  conclusion  is  that 
the  Sixth  Municipal  District  became  a  a  part  of  the  Second  Judicial  Dis- 
trict in  November,  1876  ;  that  the  Seventh  Municipal  District  has  never, 
.  since  the  act  of  1860,  been  part  of  any  other  judicial  district  than  that 
to  which  it  belonged,  as  a  component  part  of  the  parish  of  Jefferson  ; 
and  that  both  these  districts  are  now  parts  of  the  Second  Judicial  Dis- 
trict, subject  to  the  exclusive  jurisdiction,  except  in  matters  of  probate, 
of  the  Second  Judicial  District  Court  of  the  Sixth  and  Seventh  Munici- 
.  pal  Districts  of  the  parish  of  Orleans. 

The  consequence  is  that  the  Superior  Criminal  Court  was  without  juris- 
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diction  of  the  ofifenses  committed  in  the  Seventh  Municipal  District^  on 
the  twenty-eighth  of  May,  1876 ;  that  it  was  without  jurisdiction  when 
the  information  was  filed,  on  the  seventeenth  of  October,  1876 ;  and 
without  jurisdiction  when  the  accused  was  tried  and  convicted,  on  the 
twenty-first  of  February,  1877.  The  whole  proceeding  against  the  ac- 
cused was  coram  rum  judice  and  void ;  and  the  judgment  and  sentence 
are  mere  nullities. 

The  accused,  having  been  tried  by  a  tribunal  wholly  without  jurisdic- 
tion, has  not  thereby  been  put  in  jeopardy  in  the  sense  of  the  law;  and 
he  should  be  held  to  answer  before  the  Second  Judicial  District  Court, 
of  the  Sixth  and  Seventh  Municipal  Districts  of  the  parish  of  Orleans. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  and 
sentence  appealed  from  be  annulled,  avoided,  and  reversed;  that  the  in- 
formation be  dismissed,  and  that  the  accused  be  held  by  the  criminal 
sheriff  of  the  parish  of  Orleans  to  answer  for  the  offenses  of  burglary 
and  grand  larceny,  with  which  he  is  charged,  before  the  Second  Judi- 
cial District  Court,  of  the  Sixth  and  Seventh  Municipal  Districts  of  the 
parish  of  Orleans. 


Dissenting  Opinion. 

Egan,  J.  I  dissent  from  the  decree  in  this  case,  and  adhere  to  tbe 
opinion  expressed  in  the  Bemmers  case,  that  the  division  of  parishes  in 
the  formation  of  judicial  districts  should  not  be  sanctioned.  I  can  not 
see  how  it  is  possible  to  give  full  effect  to  the  provisions  of  the  constitu- 
tion in  regard  to  the  trial  by  an  impartial  jury  of  the  parish  and  those 
in  regard  to  the  election  of  clerks  and  sheiiffs  by  the  qualified  voters  of 
the  parish,  which  in  my  opinion  means  the  whole  parish,  and  not  any 
part  of  it  How  can  the  right  of  trial  by  an  impartial  jury  of  the  parish 
be  said  to  exist  when  the  juries  are  drawn  from  only  part  of  the  parish, 
and  if  it  is  competent  to  say  that  the  jury  may  be  drawn  from  the  part 
of  the  parish  nearest  ?  Why  not  from  that  most  distant  from  the  accused 
or  where  the  crime  was  committed  ?  All  these  provisions  must  be  con- 
sidered in  conjunction  with  the  power  to  create  judicial  districts.  This 
case  and  the  act  of  1876  afford  an  illustration  of  the  difficulties  gprowing 
out  of  an  attempted  violation  of  this  principle.  Neither  can  I  assent  to 
the  division  of  the  parish  of  Orleans,  especially  under  the  provision  of 
the  constitution  which  specially  excepts  that  parish  from  the  general 
rule  as  to  division  into  judicial  districts,  etc.,  applicable  to  other  parts  of 
the  State. 

As  to  the  argument  that  the  Legislature  had  power  to  create  the  Sec- 
ond Judicial  District  Court  for  the  Sixth  and  Seventh  DiBtricts  under  the 
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general  power  conferred  by  article  eighty-three,  constitution  of  Louisi- 
ana, it  is  sufficient  to  say  that  act  —  of  1876  was  not  even  an  attempt  at 
the  exercise  of  that  power,  but  was  an  attempt  to  divide  the  parish  of 
Orleans  for  the  formation  of  a  judicial  district  not  within  the  parish  of 
Orleans,  but  partly  within  and  partly  without  that  parish,  and  in  viola- 
tion of  the  constitution  to  permit  voters  outside  the  parish  of  Orleans 
to  have  a  voice  in  the  selection  of  a  judge  exercising  functions  and  pre- 
siding within  its  limits.     It  is  clear  from  the  title  and  terms  of  the  act 
that  the  intention  was  to  define  and  extend  the  limits  of  the  Second  Judi- 
cial District  of  the  State,  and  not  to  create  another  district  court  in  the 
parish  of  Orleans.    This  I  think  can  not  be  done,  and  if  attempted  is 
fraught  with  inconveniendes  and  difficulties  so  serious  that  they  should 
in  future  deter  from  such  legiBlation  for  that  reason  alone  if  the  consti- 
tutional objection  did  not  attach.    Imagine,  for  instance,  the  clerk  of  the 
parish  of  Livingston  called  upon  to  act  as  such  under  authority  as 
derk  of  two  different  district  courts  sitting,  in  the  same  parish  at  the 
same  time,  with  different  judges  presiding  by  reason  of  a  division  of  the 
parish  in  the  formation  of  a  judicial  district.    Until  the  legislation,  the 
effect  of  which  we  are   now  reviewing,  the  uniform  practical  inter- 
pretation of  the  power  given  by  the  constitution  to  create  additional 
district  courts  for  the  parish  of  Orleans  had  been  in  accordance  with  the 
views  herein  expressed. 


No.  6742. 

State  ex  rel.  E.  G.  Hitnter,  District  Attorney,  vs.  Judges  of  the  Ninth 

AND  Seventeenth  Judictal  Dlstrictp. 

The  application  for  a  mandamus  to  compel  a  district  jud^c  to  preside  at  the  trial  of 
a  criminal  case  in  an  adjoinint;  district,  does  not  brine  the  case  before  this  court., 
and  hence  the  law  limiting?  the  jurisdiction  of  this  court  in  criminal  cases  does 
not  apply. 

Section  1068  of  the  Ilevised  Statutes  of  1870.  providing  for  the  interchange  of  twa 
neighborinfi:  district  judges,  when  one  of  them  is  recused,  is  unconstitutional. 

When  a  judnre  is  recused  in  a  case  in  which  he  is  not  personally  Interested,  he  must 
select  a  lawyer,  of  proper  qualifications  to  try  it.  When  he  in  personally  inter- 
ested, the  parish  judge  must  preside  in  his  stead. 


0 


N  application  for  a  mandamus. 


E.  G.  Hunter^  District  Attorney  for  the  Ninth  Judicial  District,  for  re- 
lator. 

Bespondents  for  themselves. 

The  opinion  of  the  court  was  delivered  by 

Mannino,  C.  J.  An  indictment  for  murder  is  awaiting  trial  in  the  par- 
ish of  Bapides.  P.  M.  Bichardson,  is  the  party  accused,  and  he  is  the 
50 
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brother  in  law  of  the  judge  of  the  district  in  which  is  that  parish.  The 
district  attorney,  proceediDg  under  sec.  1068  of  the  Revised  Statutes, 
gave  notice  to  the  presiding  judge  that  he  was  recused  in  that  case,  and 
cdso  that  the  judge  of  the  seventeenth  district,  which  adjoins  the  ninth, 
will  bo  called  on  to  hold  the  next  term  of  court  in  the  latter.  He  also 
gave  notice?  to  tl^  judge  of  the  seventeenth  district  that  he  would  be  re- 
quired to  hold  that  term.  The  two  judges  refuse  to  interchange,  and 
the  prosecuting  officer  has  taken  this  proceeding  by  mandamus  to  com- 
pel them  to  comply  with  the  requirement  of  that  statute  which  is,  that  it 
shall  be  the  duty  of  the  judges  thus  notified  to  interchange  accordingly. 
The  judges  answer  that  the  law  requiring  their  interchange  is  uncon- 
stitutional,  and  the  judge  of  the  ninth  district  also  pleads  want  of  juris- 
diction, in  this  to  wit,  that  this  court  can  issue  a  mandamus  only  in  aid 
of  its  appellate  jurisdiction,  and  that  jurisdiction  is  restricted  to  those 
cases  in-  which  the  punishment  of  death,  or  imprisonment  at  hard  labor, 
or  a  fine  exceeding  three  hundred  dollars,  is  actually  imposed. 

The  criminal  proceeding  is  not  before  us  now,  but  an  original  process, 
the  object  of  which  is  to  ascertain  whether  a  judge  wrongfully  refuses  to 
perform  what  is  alleged  to  be  his  duty,  and  to  compel  its  performance  if 
that  refusal  is  wrongful.  The  alleged  duty  is  to  interchange  with  the 
-judge  of  an  adjoining  district  for  the  purpose  of  trying,  or  having  tried 
.a  prosecution  for  murder,  and  our  inquiry  is  confined  to  the  question  of 
'Whether  the  law  which  imposes  that  duty  upon  him  is  constitutionaL 
*The  exception  to  the  jurisdiction  is  overruled. 

The  constitution  prescribes  that  a  judge  shall  select  a  lawyer  to  try  re- 
cused cases  in  which  he  is  not  personally  interested,  and  when  he  is  thus 
interested  the  parish  judge  must  be  called  on  to  try  the  case  if  it  be  in 
".the  district  court,  art.  90.  All  the  cases  in  which  a  judge  maybere- 
•cused  are  thus  divided  into  two  classes,  the  ingi*edient  of  personal  inter- 
est being  the  distinctive  feature  of  the  one,  and  the  want  of  it  that  of  the 
other.  It  seems  to  have  been  the  special  object  of  that  article  to  con- 
trive a  mode  by  which  the  cases,  in  which  a  judge  is  recused,  might  be 
speedily  tried  and  without  the  delay  and  inconvenience  consequent  upon 
an  interchange  of  judges.  There  is  a  careful  omission  of  any  provision 
touching  such  interchange,  although  it  had  been  of  frequent  practice 
under  the  constitution  of  4852.  The  revisal  of  the  statutes,  made  in  1870, 
reproduces  the  law  of  1858  which  dictated  to  the  district  attorney  the 
course  followed  in  the  present  instance,  and  it  is  argued  by  him  that  the 
insertion  of  that  law  in  the  revisal,  with  article  90  of  the  constitution  of 
1868  in  force,  shews  that  a  conflict  between  them  was  not  then  supposed 
to  exist. 

Nevertheless  we  think  they  are  in  conflict,  and  that  section  1068  of  thQ 
Revised  Statutes  must  therefore  be  declared  null. 
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The  criminal  prosecution  of  the  judge's  brother-in-law  is  not  a  case  in 
which  that  officer  is  personally  interested  in  the  sense  in  which  those 
words  are  used  by  the  constitution,  and  therefore  he  must  select  a  lawyer, 
who  has  the  qualifications  required  for  a  judge  of  his  court,  to  try  the 
case.  The  district  attorney  very  aptly  inquires,  if  pecuniary  interest  is 
a  sufficient  and  proper  reason  for  depriving  a  judge  of  the  liberty  of  se- 
lecting a  lawyer  to  try  a  case,  can  it  be  possible  that  the  framers  of  the 
constitution  intended  to  confer  that  power  upon  him  when  th©  case  is  a 
<5riminal  prosecution  in  which  the  life  of  a  near  relative  is  involved,  or 
when  disgrace  to  some  member  of  his  family  would  be  the  consequence 
of  conviction. 

We  are  very  sensible  of  the  grave  omission  to  provide  for  such  cases, 
and  of  the  danger  which. might  sometimes  attend  the  exercise  of  the 
power  to  appoint  a  lawyer,  where  the  prosecution,  if  successful,  would 
entail  painful  consequences  upon  the  judge.  Our  only  answer  to  this  ap- 
peal to  our  perception  of  the  unfitness  of  entrusting  this  power  to  the 
judge  is  ita  lex  scinpta  est,  and  we  must  assume  that  a  judge,  in  exercis- 
ing this  delicate  function,  will  be  more  than  ordinarily  careful  to  select  a 
lawyer  whose  ability  and  impartiality  is  both  unquestioned  and  unques- 
tionable 80  that  the  administration  of  the  law  may  be  above  reproach. 

It  is  therefore  ordered  that  the  provisional  writ  heretofore  granted  be 
set  aside,  and  the  pereinptory  mandamus  is  refused  at  the  costs  of  the 
relator. 


No.  6371. 

State  ex  eel.  John  Klein  &  Co.  vs.  En.  Pilsburt,  Administrator  op 

Finance,  etc. 

Any  third  person,  who  demands  no  subrogation,  may  tender  to  a  creditor,  either  In 
his  own  name,  or  in  that  of  the  debtor,  the  debt  due  by  the  latter,  in  whatever 
species  of  property  the  debt  is  payable,  and  compel  the  creditor  to  accept  the 
payment  in  that  property. 

In  a  mandamus  proceeding  to  compel  a  public  officer  to  receive  warrants  in  pay- 
ment of  a  debt,  the  issue  of  the  genuineness  of  the  warrants  may  be  passed  on. 

TVarrants  issued  by  a  police  board,  which  are  not  in  the  form  required  by  law,  in 
order  to  be  received  for  taxes,  will  be  rejected. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lynch 
J. 
John  Bay,  for  plaintiff  and  appellees. 

Sam,  P.  Blanc,  Assistant  City  Attorney,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  PlaintifCa  are  brokers  of  said  city.  They  allege  that  as 
such  they  were  employed  by  a  number  of  firms  of  New  Orleans  named 
in  their  petition,  to  pay  for  and  obtain  their  several  licenses  from  said 
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city.  That  in  pursuance  of  their  said  employment,  relators  had  applied 
to  defendant,  Ed.  Pilsbury,  Administrator  of  Finance,  for  said  licenses, 
and  had  tendered  to  him  in  payment  therefor,  certain  Metropolitan  Po- 
lice warrants  described  in  relators'  petition.  That  although  said  war- 
rants are  by  express  law  made  receivable  by  the  city  for  such  licenses, 
yet  the  said  Administrator  in  disregard  of  his  plain  duty  refuses  to  re- 
ceive them,  and  issue  said  licenses.  Wherefore  he  prays  for  mandamus 
which  was  granted  nisi. 

The  defendant  filed  various  exceptions — insisting  in  this  court  however 
only  on  the  third  one,  which  was  in  substance,  that  relators  have  no 
real  interest  in  the  matter;  theirs  are  not  the  licenses  to  be  paid,  and 
they  have  no  right  to  maintain  an  action  to  require  the  dty  oflftcer  to  re- 
ceive for  the  licenses  of  others,  the  warrants  belonging  to  the  relators. 

This  exception  was  not  well  taken.  C.  C.  (old)  art.  2130 — "An  obliga- 
tion may  be  discharged  by  any  person  concerned  in  it,  such  as  a  co-obligee 
or  surety.  It  may  even  be  discharged  by  a  third  person  no  way  con- 
cerned in  it,  provided  that  person  act  in  tJie  7iame  and  for  the  discharge 
of  the  debtor,  or  that,  if  he  act  in  his  own  name,  he  be  not  subrogated 
to  the  rights  of  the  creditor." 

Art  2131 — A  third  person  may  for  tho  advantage  of  the  obligor,  put 
the  obligee  in  default  by  offering  to  perform  the  obligation  on  the  part 
of  the  debtor,  even  without  his  knowledge;  but  it  must  be  for  the  ad- 
vantage of  the  obligor,  not  merely  to  change  the  creditor." 

In  the  case  before  us  it  is  alleged  and  proved  that  relators  acted  as 
the.  employees,  or  at  least  at  the  request  of  the  debtors,  and  we  think 
they  have  the  right,  under  the  above  articles  to  compel  the  creditor  to 
accept  payment — and  it  is  not  material  whether  they  are  acting  in  their 
own  names  or  those  of  the  debtors,  as  they  do  not  seek  or  demand  a 
subrogation,  but  a  discharge  of  the  debtor. 

Defendant  further  denies  the  right  of  relators  to  proceed  by  man- 
damus, and  sets  up  in  defense  that  the  warrants  tendered  are  of  doubt- 
ful authenticity  and  legality,  and  that  he  believes  many  of  them  are 
spurious  and  not  genuine.  He  insists  that  the  relators  must  first  sue 
and  establish  the  validity  and  genuineness  of  the  warrants,  before  pro- 
ceeding by  mandamus. 

We  do  not  think  so.  Act  No.  33  of  the  Legislature  of  1874,  declares 
in  so  many  words  that  these  police  warrants  shall  be  received  "for  all 
licenses  *  *  *  due  or  to  become  due "  the  city.  The  right  to  pay 
licenses  therefore  with  these  warrants  is  indisputable,  unless  said  act  be 
unconstitutional,  of  which  we  find  no  evidence.  Our  predecessors  we 
think  correctiy  held  these  warrants  to  be  so  receivable  in  the  case  of 
"  the  State  ex  rel.  Ed.  Lubie  vs.  the  Administrator  of  Finance,"  not  yet 
reported.    This  law  does  not  require  that  these  warrants  be  recognized 
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by  Judgment,  before  being  legal  tender  for  such  license-taxes.  It  requires 
the  city  to  receive  them  in  payment.  True  if  the  administrator  has 
doubts  of  their  genuineness  he  may  refuse  and  ought  to  refuse  them, 
until  there  is  proof  thereof— just  as  he  ought  to  refuse  to  take  United 
States  currency  tendered,  if  he  doubt  its  genuineness.  If*  the  holder  of 
these  warrants  can  not  compel  their  receipt,  until  he  has  put  them  in 
judgment  against  the  city,  the  law  Would  be  a  dead  letter;  for  it  does 
not  authorize  the  payment  of  licenses,  in  judgmentSy  but  in  warrants, 
which  would  in  the  case  supposed,  be  merged  in  the  judgment  and  there- 
fore not  within  the  terms  of  the  law.  The  fact  that  the  city  disputes  the 
genuineness  of- these  warrants,  is  a  mere  incidental  issue,  which  courts 
must  and  can  determine,  when  arising  in  proceedings  by  mandamus. 
Thus  when  a  public  officer  is  proceeding  by  mandamus  for  possession  of 
the  records  of  his  office,  if  denied,  it  must  be  made  to  appear  that  he  is 
the  person  exercising  the  functions  of  that  office.  And  so  of  other 
collateral  issues  without  number,  which  inevitably  arise.  If  it  were  held 
that  in  a  proceeding  by  mandamus  incidental  questions  of  this  kind 
could  not  be  determined,  then  indeed  would  the  process  be  an  empty 
form.  If  relators  or  those  in  whose  interest  they  act,  were  tendering 
United  States  currency  or  coin,  instead  of  warrants,  in  payment  of  the 
licenses,  such  a  rule  would  leave  them  remediless,  if  the  Administrator 
-saw  fit  to  dispute  the  genuineness  of  the  bills  or  coin  tendered.  Yet  we 
presume  there  can  be  no  question  of  the  right  of  the  debtor  of  a  license 
to  proceed  by  mandamus,  to  compel  the  Administrator  to  receive  cur- 
(rency  in  payment  Police  warrants  are  as  much  legal  tender  for  that 
purpose  as  currency.  The  remedy  of  the  debtor  is  the  same  in  both 
cases. 

On  the  Merits. 

It  seems  that  a  large  number  of  the  warrants  tendered  in  payment, 
were  signed  by  the  "  cliief  clerk  **  and  "  accepted  "  by  the  "  treasurer  " 
•of  the  Police  Board — and  issued  early  in  the  year  1869,  for  fiscal  year 
K>f  1868.  The  only  law  then  in  existence  authorizing  the  issuance  of 
these  warrants  was  the  act  creating  the  Board  of  Metropolitan  Police, 
page  eighty-five  acts  of  1868.  By  its  thirtieth  section  it  requires  said 
-warrants  to  be  "  signed  by  the  president  and  any  two  other  members  of 
the  board,  attested  by  the  chief  clerk." 

A  board,  such  as  that  of  the  police,  is  a  mere  creature  of  the  law,  pos- 
sessing no  powers  not  conferred  by  statute,  and  when,  without  author- 
ity by  legislative  enactment  to  issue  a  warrant  or  note,  all  such  paper 
'when  issued,  is  null  in  the  hands  of  whomsoever  it  falls.    5  Denio,  617; 

4  Denio,  520;  McClure  vs.  Bennett,  1  Black,  f.  189,  and  Hears  vs.  Graham^ 

5  i6.,  144.    A  fortiori,  where  the  form  of  warrant  is  prescribed,  any  6ther 
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kind  of  warrant  is  null  and  void;  no  paper,  except  that  specially  permit' 
iedf  can  possess  the  least  efifect  Little  Rock  vs.  State  Bank,  3  Eng.  (Ark.) 
227;  Damon  vs.  Grauly,  2  Pick.  845;  Randall  vs.  Vanbechten,  19  Johns, 
60;  7  Cranch.  229;  2  ib.,  127. 

The  warrants  therefor^  issued  by  the  chief  clerk  and  accepted  by  the 
treasurer,  were  not  issued  as  required  by  law,  and  are  not  such  war- 
rants as  the  law  requires  the  city  to  receive  for  lloense-taxes. 

The  decree  of  the  court  below  was  therefore .  errooeous,  so  far  as  it 
compelled  the  Administrator  to  accept  these  warrants  in  payment  They 
are  of  numbers  and  amounts  following: 

No.  1969 «91  67    No.  1959 *91  6r 

2807 91  66     1971 83  38^ 

1970 83  33     1965 83  33 

1945 83  33     1942 83  33 

1946 83  33     1976 83  33 

1944 83  33     2812 77  77 

1953 83  33     1984 72  3a 

2294 72  33     1962 83  33 

1974 83  33     1978 83  33 

1981 72  33     6721 83  33 

190 46  12      191 45  14 

669 13  92      670 12  00 

302 100  00      120 66  66 

140 30  25       21 32  OO 

303 .100  00      300 100  00 

572 200  00      557 100  00 

556 100  00      124 4  00 

304 100  00     5867 79  33 

530 15  00     6922 77  96- 

6923 67  20     6924 80  65 

6924 77  96      672 13  92. 

671 14  40      666 16  00* 

508 300  00      573 200  00' 

667 300  00      580 200  00' 

562 300  00     7878 250  00 

559 100  00      560 100  00' 

558 100  00      555 100  00 

553 100  00 

It  is  therefore  ordered  adjudged  and  decreed  that  the  judgment  of 
the  court  below  be  so  amended  as  to  include  among  the  rejected  war- 
rants, those  above  described,  and  as  thus  amended  that  said  judgment 
be  affirmed — relators  paying  costs  of  appeal  and  defendants  those  ol^ 
the  court  below. 
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Catherine  Biley  vs.  State  Line  Steamship  Company. 

No.  6449.  [nt^ 

Cathebihs  Bile7,  Tijtsix,  vs.  State  Line  Steakbhip  Company. 

The  owners  of  a  vessel  are  not  liable  to  the  employee  of  a  stevedord  who  has  full 
eharflre  of  the  unloading  of  the  vessel,  for  injury  to  the  employee  caused  by  defec- 
tive tackle  furnished  by  the  vessel,  when  It  is  shown  that  the  tackle  had  no  ap- 
parent defect  and  that  the  stevedore  was  an  experienced,  and  competent  one,  who 
had  the  exclusive  employment  of  his  laborers,  and  control  of  the  work.  The 
owners  are  not  liable  for  any  injury  caused  by  a  defect  in  the  tackle,  arising 
from  the  ordinary  wear  and  tear,  unless  a  knowlediire  of  such  defect  is  brought 
home  to  them. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orlecins.    Saucier,  J. 
Trial  by  jury. 

■ 

I^ank  McOloin  and  J.  O.  Niocon,  Jr.,  for  plaintiff  and  appellee. 

H.  H,  Bryan,  Jr.,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  Plaintiff  brings  this  suit  to  recover  $25,000  damages, 
caused  by  the  death  of  John  Moriarty,  her  husband;  810,000  of  the  sum 
claimed  is  damage  done  to  the  plaintiff  and  her  children  themselves; 
$15,000  for  damage  done  to  John  Moriarty,  the  right  to  which  was  trans- 
mitted to  them  at  his  death. 

The  facts  are  that  while  the  steamship  ''Alabama,"  of  the  defendants* 
line,  was  being  loaded  at  New  Orleans,  in  May,  1878,  an  iron  wheel,  over 
which  worked  the  rope  for  raising  and  lowering  freights  into  the  hold  of 
the  ship,  and  which  was  of  course  suspended  above  the  hatch,  broke  or 
bursted  into  two  pieces — one  of  which,  descending,  fell  upon  the  head  of 
John  Moriarty  who  was  at  the  time  employed  in  the  hold,  assisting  in 
stowing  the  cai^o,  from  the  effects  of  which  blow  he  died  very  shortly 
after. 

The  contract  for  loading  and  imloading  the  vessel  on  that  trip  was. 
taken  by  Joseph  Cooper,  an  experienced  stevedore,  and  he  had  full  and 
entire  control  of  the  work.  The  vessel,  as  customary,  furnished  **  the^ 
gins,''  as  this  hoisting  apparatus  was  called.  Cooper  employed  and  con- 
trolled absolutely  his  own  laborers.  Among  others,  he  employed  Brook- 
man,  a  boss  screwman,  who  in  his  turn  employed  the  said  Moriarty,  and 
it  was  as  such  employee  that  he  was  working  at  the  time  of  the  injury* 

The  vessel  was  a  very  fine  one,  entirely  new,  and  this  her  first  voyage. 
It  is  shown  that  the  vessel  was  well  supplied  with  tackle  of  ail  sorts^ 
having  no  less  than  three  of  those  gins  or  pully  wheels  on  board. 

The  plaintiff  asserts  the  liability  of  the  steamship  company  on  two 
grounds; 

First — ^That  as  the  vessel  furnished  this  gin,  the  company  is  respon* 
Bible  for  any  loss  or  damage  resulting  from  its  defects,  and  that  in  point 
of  fact  said  gin  was  old,  worn  out  and  unfit  for  its  uses. 
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Second — That  Cooper  being  an  employee  of  the  company,  it  is  respon- 
aible  for  his  neglect,  in  not  having  the  gin  properly  oiled  from  time  to 
time,  while  using  it 

The  principal  issue  of  fact  is  about  the  state  or  condition  of  this  gin, 
and  the  oiling  of  it. 

As  might  be  expected,  there  is  a  good  deal  of  contradictory  swearing. 
Brookman,  the  head  screwman,  especially,  swears  stoutly  that  the  hole 
through  the  wheel  (or  sheave  as  it  is  called),  was  worn  to  nearly  twice 
its  ordinary  or  original  diameter,  and  that  the  pin  on  which  jt  revolved 
was  also  much  worn,  and  that  they  were  not  kept  properly  oiled.  Other 
witnesses,  co-laborers  of  Brookman,  speak  with  more  or.  less  positive- 
ness  to  the  same  purport.  Per  contra,  the  defendants  prove  by  witnesses 
that  this  gin  was  oiled;  that  they  oiled  it.  Maginnis,  the  foreman  of 
Stevedore  Cooper,  swears  that  he  himself  "  rigged"  the  gin — ^i.  e.,  he  put 
it  up  and  prepared  it  for  unloading  the  vessel  on  her  arrival  at  the  bar. 
He  says  this  gin  was  new  when  he  fixed  it  and  suspended  it  for  work. 
It  was  suspended  About  twenty  feet  above  the  decks.  His  state- 
ments are  strengthened  by  the  proof,  not  contradicted,  that  this  was  a 
new  vessel,  and  her  tackle  generally  new.  At  all  events,  Cooper  and 
Maginnis,  who  were  both  men  of  long  experience,  thought  the  gin  good 
and  sufficient,  and  could  have  had  it  replaced  at  any  moment,  if  they 
had  thought  differently. 

There  is  no  proof  that  there  was  any  apparent  defect  in  this  gin,  at  the 
time  the  company  furnished  it  to  Cooper  and  Maginnis,  a  few  days  onhj 
before,  for  unloading  the  vessel.  On  the  contrary,  at  tJiat  time  it  is 
shown  directly  and  by  the  probabilities  of  the  case,  that  it  was  appa- 
rently good,  sound  and  new.  It  is  very  true  tbat  the  gin  was  in  point 
of  fact,  either  defective  or  insufficient,  for  had  it  not  been  so,  it  would 
not  have  broken;  but  it  was  apparently  good  and  sufficient,  in  the  opin- 
ion of  men  of  experience  and  competency  to  judge. 

Under  our  law,  article  2320  C.  C,  the  responsibility  of  masters  or 
employers  only  attaches  when  they  "might  have  prevented  the  act 
which  caused  the  damage,  and  have  not  done  it" 
-  In  a  case  like  this,  we  think  the  utmost  extent  of  the  liability  of  the 
company  would  be,  that  they  should  employ  a  stevedore  of  experience 
and  good  repute,  and  that  the  tackle  furnished  on  his  requisition  should 
be  apparently  good,  satisfactory  to  the  stevedore,  and  such  as  is  usually 
furnished  for  like  purposes.  For  non  apparent  defects,  of  which  the 
company  knew  nothing,  and  which  perhaps  were  inherent  in  the  metal 
itself,  out  of  which  the  wheel  was  cast,  it  would  be  unreasonable  and  un- 
just to  hold  it  responsible,  as  well  as  unlawful  We  all  know  that  de- 
fects may  and  often  do  exist  in  metal,  and  especially  in  castings,  which 
no  human  care  and  foresight  can  detect. 
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It  was  sufficient,  and  the  company  discharged  its  full  obligation  when 
it  famished  to  an  experienced  stevedore,  a  taclde  apparently  good  and 
sujficient  and  satisfactory.  The  company  had  nothing  to  do  with  the 
working  or  running  of  this  machinery.  It  had  no  control  of  that 
(iyooper  was  an  independent  contractor,  employing  his  own  labor,  and 
pursuing  his  own  methods  of  doing  his  job.  The  company  was  under  no 
obligation  to  look  after  the  tackle  further  than  to  see  that  it  was  appa- 
rently good  when  delivered.  If  by  wear  and  tear  it  became  insufficient, 
on  information  and  demand  to  that  effect,  it  was  its  duty  to  furnish 
other  tackle.  We  see  no  lack  of  care  in  the  conduct  of  the  company  in 
this  case.  Men  are  but  mortals,  and  are  not  expected  to  have  the 
prescience  of  gods.  Whether  the  wheel  and  axle  became  weakened  by 
wear  and  tear,  and  for  want  of  oiling,  are  disputed  questions;  but  in  our 
opinion  are  matters  of  no  moment  in  the  decision  of  ttiis  cause;  for  we 
hold  that  unless  notified  thereof,  or  at  least  knowing  the  facts,  the  com- 
pany is  not  liable  for  such  defects  as  were  produced  by  the  working  of 
the  tackle.  As  a  matter  of  fact,  however,  we  are  not  disposed  to  believe 
that  the  breaking  of  this  wheel  was  from  the  wear  of  the  sheave,  which 
it  seems,  even  by  Brookman's  testimony,  was  increased  in  diameter  only 
irom  one-half  to  one  inch. 

In  conclusion,  we  see  nothing  in  the  law  or  facts  of  this  case  justifying 
a  judgment  against  the  defendants. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  that  the 
verdict  of  the  jury  and  judgment  appealed  from  be  annulled  and  avoid- 
ed, and  that  plaintiffs  demand  be  rejected  with  costs  of  both  courts. 

Marr,  J.,  recused. 


No.  6719. 

F.  C.  MxLiUN  ET  AL.  VS.  THE  JUDGE  OF  THE  THIRD  JUDICIAL  DISTRICT,  ET  AL. 

The  bond  for  a  saspensive  appeal  from  a  judgment  dissolvini;  an  injunotion.  need 

only  be  for  an  amount  that  shall  exceed  by  one  half  the  damagres  decreed  by  the 

jadj?ment  of  dissolution,  and  costs. 
An  application  for  a  mandamus  should  be  made  in  the  name  of  the  State,  but  it  is 

not  absolutely  necessary  to  do  it,  when  the  petition  contains  substantially  what 

the  law  requires. 

A  PPLICATION  for  a  mandamus. 

Z.  T.  Fournet  and  R,  De  Blanc,  for  relators. 

Jos,  A,  Breaux,  for  respondents. 

The  opinion  of  the  court  was  ddivered  by 

Manning,  C.  J.    F.  C.  Malain  and  Jasper  Gall  allege  that  the  first 
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named  had  obtained  an  injunction,  restraining  the  execution  of  a  writ  of 
fieri  facias  against  his  property,  upon  a  judgment  for  seven  Uiousand 
dollars  in  favor  of  I.  0.  Cade,  which  injunction  was  dissolved  with  two 
hundred  dollars  damages.    Gall  was  the  surety  on  the  injunction  bond,, 
and  its  amount  is  one  thousand  dollars. 

A  suspensive  appeal  was  prayed  from  thie  judgment,  which  was  re- 
fused by  the  district  judge  unless  the  parties  executed  an  appeal  bond 
exceeding  by  one  half  the  amount  of  the  original  judgment  Afterwards 
on  an  allegation,  supported  by  oath,  of  the  absei),ce  of  the  district  judge, 
application  was  made  to  the  parish  judge  for  the  order,  which  was 
granted  upon  the  appellants  furnishing  a  bond  for  fifteen  thousand  dol- 
lars. They  refused  to  give  bpnd  for  this  sum,  and  applied  for  a  man- 
damus to  compel  the  judges,  or  either  of  them,  to  grant  them  a  sus- 
pensive appeal  upon  a  bond  exceeding  by  one  half  the  judgment  for 
damages  and  costs.  This  was  granted  in  the  alternative  form,  and  we 
have  now  the  answers  and  exceptions  of  the  respondents  to  the  petition 
of  the  appellants. 

In  this  petition,  it  is  alleged  that  a  bond  for  twelve  thousand  dollars 
was  furnished  when  the  injunction  was  obtained.  This  is  not  true,  if  the 
certified  copy  of  the  injunction  bond,  produced  by  the  relators,  is  a  cor- 
rect one.  The  amount  of  that  bond  is  only  one  thousand  dollars.  If 
proper  and  timely  action  had  been  taken  by  the  creditor,  whose  process 
was  injoined,  to  set  aside  the  injunction  because  of  the  insufficiency  in 
amount  of  that  bond,  we  should  not  have  refused  him  relieL  But  that 
question  is  not  before  us.  The.  creditor  submitted  without  complaint  to 
the  issuance  of  the  restraining  writ  on  a  bond  wholly  inadequate  to  his 
protection,  and  went  into  trial  of  the  injunction.  The  question  now  to 
be  answered  is,  whether  the  appellant  from  a  judgment  dissolving  his 
injunction  must  give  a  bond  apportioned  to  the  judgment,  the  execution 
of  which  was  injoined,  or  the  judgment  dissolving  the  injunction.  The 
injoined  judgment  was  for  seven  thousand  dollars.  The  judgment  of 
dissolution  was  for  two  hundred  dollars  and  costs. 

It  has  been  long  held  that  the  amount  of  the  judgment  of  dissolution 
regulates  the  amount  of  the  appeal  bond.  State  vs.  Judge  of  1st  Dis- 
trict, 19  La.  167.  Stackhouse's  case,  21  Annual,  152.  The  relator  is 
therefore  entitled  to  a  suspensive  appeal  from  the  judgment  dissolving 
his  injunction  upon  executing  a  bond  exceeding  by  one  half  the  amoimt 
of  damages  adjudged  against  him  and  the  costs. 

The  respondents  excepted  to  the  form  of  the  application  for  a  man- 
damus, that  it  was  not  made  in  the  name  of  the  State.  That  would 
have  been  more  regular,  but  is  not  absolutely  essential.  The  writ  must 
necessarily  run  in  that  form,  and  since  the  petition  contains  the  sub- 
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Btantial  requisites  for  obtaining  the  relief  sought,  we  have  ooncluded 
after  some  hesitation  to  grant  it. 

It  is  ordered  that  the  mandamus  be  made  peremptory  at  the  costs  of 
the  respondents. 

Mr.  Justice  DeBlanc  recuses  himself  in  this  case. 


No.  6645.  ( 2  ,gj' 

»   785 

Mabie  L.  Beebe  vs.  Jambs  P.  Guinault  bt  al.  « 1284 


i?l 


The  service  of  citation  of  appeal  before  the  fllin^:  of  the  appeal  bond,  is  not  ff round  ^^^S 

for  dismlssinfiT  the  appeal.  ni7  ^ 

The  decree  of  the  lower  court  ffrantinfir.  or  refuslnfir  to  srrant  an  injunction,  may  be  ^^Tinn 

suspensively  appealed  from.  f^     ^g 

The  plea  of  res  adjudicata  will  not  be  considered,  on  a  motion  to  dismiss.    It  must  /^20  * 

be  referred  to  the  merits. 
A  party  applying  for  a  writ  of  injunction,  who  has  complied  with  all  the  conditions 

prescribed  by  law  for  its  issuance,  has  a  ri«ht  to  it.  and  courts  have  no  le^al 

power  to  refuse  it 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 
J. 
J,  Q.  A.  FeUowa  and  JR.  Shackelford,  for  plaintiff  and  appellee. 
W.  E.  Murphy,  for  defendant 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  motion  to  dismiss  is  based  upon  several  grounds; 

1.  That  at  the  time  of  service  of  citation  of  appeal,  no  bond  had  been 
filed. 

It  appears  that  the  clerk  issued  the  citation  before  the  appeal  bond 
was  filed.  This  would  be  a  good  reason  for  asking  for  time  to  make  a. 
new  citation,  but  is  not  for  a  dismissal.  Irregularities  of  that  kind,  not 
imputable  to  the  appellant,  are  not  good  cause  for  dismissing  an  appeal. 
Batlifif  vs.  his  Creditors,  14  La.  292.  Comstock  v.  Paie  17  La.  515. 
Grove  v.  Harvey  3  Rob.  271. 

2.  That  no  appeal  lies  from  the  exercise  of  discretion  by  the  judge  in* 
either  granting  or  refusing  an  injunction. 

.  It  has  long  and  often  been  held  otherwise.  This  court  will  not  inter- 
fere by  anticipation  with  the  exercise  of  that  discretion  by  the  inferior 
court,  but  it  will  revise  the  judgment  in  order  to  ascertain  whether  th» 
discretion  has  been  properly  exercised.  In  every  case  in  which  the  law 
leaves  anything  to  the  discretion  of  a  court,  a  sound  and  legal  discretion 
is  understood,  and  not  an  arbitrary  one.     Broussard  v.  Trahan  4  Mar- 
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tin  503,  Sorrel  v.  St.  Julien,  Idem,  509,  Girod's  case,  18  La.  394.    State  ex 
reL  Bebee  v.  Judge  of  6th.  Dist.  Court,  Opinion  book  45  p.  625. 

3.  That  no  euspensive  appeal  can  be  granted  from  a  judgment  on  a 
rule  nisi. 

Appeals  lie  from  final  judgments.  The  judgment  in  this  case  refused 
the  injunction.  It  will  be  difficult  to  find  a  judgment  possessing  a  strong- 
er element  of  finality  than  that 

4.  That  the  executory  process  issued  in  this  case  was  executed  before 
an  appeal  was  taken. 

We  find  no  evidence  of  such  execution  in  the  record. 

5.  That  all  the  issues  made  in  this  appeal  were  made  in  another  suit, 
and  were  passed  upon  by  this  court. 

That  is  a  matter  to  be  heard  on  the  trial,  and  determined  thereafter, 
and  cannot  be  a  groimd  for  dismissal 
The  motion  to  dismiss  cannot  prevail. 


The  plaintiff  applied  to  the  lower  court  for  an  injunction,  restraining  the 
enforcement  of  an  order  of  seizure  and  sale,  alleging  that  she  was  under 
age  when  she  executed  the  note  and  act  of  mortgage  upon  which  the 
order  was  issued,  and  that  the  consideration  of  the  note  was  not  for  her 
benefit,  and  that  she  was  induced  to  execute  them  by  the  fraudulent 
representations  of  the  defendant.  These  representations  are  then  set 
forth  in  detail,  and  she  made  the  required  oath  to  the  truth  of  her  alle- 
gations. 

An  order  was  thereupon  made  by  the  judge,  requiring  the  defendant  to 
shew  cause  why  the  injunction  should  not  be  granted.-  Upon  its  trial 
the  defendant's  affidavit  was  permitted  to  be  introduced  in  evidence,  in 
which  he  denies  the  truth  of  the  plaintilTs  allegations,  and  sets  forth 
with  amplitude  equal  to  her  own  his  version  of  the  causes  of  the  litiga- 
tion. Other  testimony,  offered  by  the  defendant,  was  received,  and  upon 
considering  the  case  as  thus  presented,  the  injunction  was  refused.  The 
plaintiff  appeals  from  this  order  or  judgment 

The  practice  of  issuing  these  rules  nisi  has  become  frequent,  and  is 
sanctioned  by  certain  Rules  adopted  by  the  judges  of  the  District  couitB 
of  this  city,  which  appear  to  have  been  generally  acquiesced  in.  It  would 
seem  that  some  preliminary  inquiry,  assimilated  in  some  degree  to  that 
prescribed  by  these  rules,  is  both  necessary  and  proper  to  be  instituted, 
before  a  court  should  be  required  to  order  the  issuance  of  a  writ  which 
inhibits  a  party  from  prosecuting  an  apparently  just  claim,  and  effectu- 
ally and  peremptorily  clogs  the  advance  of  a  creditor  in  its  enforce- 
ment Doubtless  the  necessity  of  such  inquiry  prompted  the  courts  to 
attempt  to  provide  the  means  for  instituting  it  through  the  instnimen- 
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tality  of  these  rules,  but  the  authority  for  such  provision  must  emanate 
from  a  different  source.  The  legislature  alone  can  amend  the  Code  of 
Practice,  and  it  is  to  the  articles  of  that  code  which  treat  of  injunctions 
that  vre  must  look  for  guidance  as  to  the  prerequisites  for  obtaining 
them. 

These  prescribe  that  in  order  to  obtain  an  injunction  the  party  apply- 
ing for  it  must  present  a  petition  to  that  effect  to  a  competent  judge, 
stating  under  oath  the  facts  which,  according  to  his  belief,  render  an  in- 
junction necessary,  annexing  to  his  petition  his  obligation  in  favor  of  the 
defendant  for  such  sum  as  the  court  may  determine,  with  the  surety  of 
one  good  and  solvent  person  residing  within  the  jurisdiction  of  the  court, 
to  secure  the  payment  of  such  damages  as  may  be  sustained  by  the  de- 
fendant, in  case  it  should  be  decided  that  the  injunction  had  been  wrong- 
fully obtained,  art.  304.  Other  articles  have  reference  to  specific 
circumstances  under  which  the  writ  may  issue,  and  provide  for  dispen- 
sation with  the  surety,  and  also  accord  to  the  party  injoined  the  right 
to  require  proof  in  a  summary  manner  of  the  truth  of  the  facts  upon 
which  the  writ  is  demanded,    arts.  738 — 741. 

If  these  requirements  of  the  Code  are  complied  with,  the  party  apply- 
ing for  the  writ  is  entitled  to  it  as  a  matter  of  right.  The  penalty  for 
obtaining  it  without  sufficient  cause  is  prescribed  in  the  same  article 
that  imposes  the  conditions  under  which  it  is  to  be  obtained. 

The  writ  of  injunction  has  been  invoked  of  late  ye^rs  with  a  frequency 
that  requires  discouragement,  but  in  the  present  state  of  the  law,  the 
remedy  for  these  invocations,  when  made  on  frivolous  pretenses  or  for 
coveted  delays,  rests  with  the  courts.  And  when  the  penalties  shall 
have  been  rigorously  enforced  through  the  medium  of  judgments  for 
damages  which  the  Code  not  only  allows,  but  commands,  it  will  not  re- 
quire a  very  long  series  of  examples  to  attest  the  determination  of  the 
tribunals  to  deter  litigants  from  converting  a  conservatory  process, 
which  was  intended  to  be  a  beneficent  shield,  into  a  weapon  of  obstruc- 
tion and  oppression.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  order  and  judgment  of 
the  lower  court  is  avoided  and  reversed,  and  the  cause  is  remanded  to 
be  proceeded  with  according  to  law,  the  defendant  paying  the  costs  of 
appeal. 
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No.  6583. 

Clement  &  Tremoitlet  vs.  Achille  Sigur  and  Mrs.  L.  J.  Siool 

Goin«:  Into  the  Confederate  lines,  and  remaining  there  during:  the  late  war.  by  the 

tutor  of  a  minor,  did  not  forfeit  his  tutorship. 
The  consideration  of  a  negotiable  note  tpiven  by  the  tutor  of  the  minor,  bb  such,  on 

the  advice  of  a  family  meeting:,  may  bo  inquired  into  in  the  hands  of  the  payee. 

or  of  any  third  person  vfho  has  taken.it  after  maturity. 
The  tutor  can  not  revive  a  debt  aicainst  a  minor  which  is  prescribed. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Dewing,  J. 

Samuel  Matthews  and  E.  D.  White,  for  plaintiffs  and  appellees. 

T,  K  Grace  and  Barrow  &  Pope,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  appellant,  Achille  Si^ur,  was  born  on  the  first  of 
October,  1853.  When  his  parents  died,  he  was  a  child  and  remained 
with  Mrs.  Laurent  J.  Sigur  until  he  was  emancipated,  on  the  sixth  of 
March,  1872.  John  Adolphe  Sigur  was  appointed  as  his  tutor  in  the 
month  of  December,  1858. 

On  the  fifth  of  March  1869,  by  virtue  of  an  order  from  the  probate 
court  of  the  parish  of  Iberville,  a  meeting  of  the  family  of  Achille  Sigur 
was  held  before  a  notary  public  of  said  parish,  and  authorized  John 
Adolphe  Sigur,  as  tutor  of  said  minor,  to  execute,  in  the  latter's  name, 
and  to  secure  by  mortgage  on  his  property,  three  promissory  notes,  one 
in  favor  of  Zalina  Halphen,  wife  of  Albert  GaiUard,  one  to  Charles  Oscar 
Lauve,  and  one  to  Mrs.  Laurent  J.  Sigur;  said  notes  to  bear  eight  per 
cent  interest  from  date,  and  not  to  exceed,  in  the  aggregate  and  exclu- 
sive of  interest,  the  sum  of  $15,000. 

The  deliberations  of  that  meeting  were  approved  and  homologated 
by  the  court  on  the  sixth  of  March  1869,  and,  on  the  thirteenth  of  March 
1869,  in  accordance  with  the  advice  of  said  meeting  and  the  order  of 
the  court,  John  Adolphe  Sigur,  as  tutor  of  Achille,  subscribed  and  de- 
livered three  notes,  one  to  Mrs.  Gaillard  for  $1122  20,  another  to  Mr. 
Lauve  for  8950,  and  a  third  to  Mrs.  Sigur  for  $7880  53,  payable  one 
year  after  date,  at  the  Bank  of  America,  in  the  dlty  of  New  Orleans, 
with  interest  as  therein  stipulated. 

The  note  in  favor  of  Mrs.  Sigur  is  now  held  by  John  B.  Clement  &  An- 
toine  C.  Tremoulet.  They  have  sued  on  it  and  allege  that  it  was  trans- 
ferred to  them  for  a  valuable  consideration  and  before  maturity. 

In  his  answer  to  that  suit,  defendant,  after  a  general  denial,  admits 
the  genuineness  of  the  signature  of  John  Adolphe  Sigur  to  the  note, 
but  avers  that  he  alone  is  liable  for  its  amount,  because: 

1.  To  the  knowledge  of  the  payee  of  said  note,  and  at  the  date  it  was 
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•delivered,  he  (respondent)  had  laige  sums  of  money  in  the  hands  of  his 
tutor: 

2.  The  family  meeting  which  authorized  the  execution  of  said  note 
was  not  composed  as  the  law  requires,  and  his  tutor  was,  therefore, 
without  authority  to  sign  and  deliver  the  same. 

3.  The  proceedings  by  which  he  became  the  purchaser  of  the  property 
'mortgaged  to  secure  said  note  are  utterly  null  and  void. 

4.  The  family  meeting  then  convened  by  his  tutor  was  imposed  upon 
by  false  representations  and  fraudulent  combinations. 

5.  At  the  date  of  his  appointment  as  respondent's  tutor,  Jonn  Adolphe 
Sigur  was  his  debtor,  and  said  appointment  an  absolute  nullity. 

6.  If  John  Adolphe  Sigur  ever  was  his  legal  tutor,  he  became  fundus 
officio,  in  1862,  by  his  refusal  to  take  the  oath  of  allegiance  to  the  United 
States,  and  by  removing  to  and  remaining  within  the  Confederate  lines, 
in  disregard  of  general  order  No.  41. 

7.  The  claim  of  Mrs.  Laurent  J.  Sigur,  when  acknowledged  by  his 
tutor,  was  not  due;  if  due,  was  barred  by  the  prescription  of  three,  five 
and  ten  years. 

The  first  four  grounds  urged  by  appellant  are  untenable.  To  sustain 
either  of  them,  we  would  have  to  look  beyond  and  reverse  decrees  of 
court,  which  have  not  been  appealed  from,  the  parties  to  which  are  not 
all  before  us,  and  which  can  not  be  collaterally  attacked.  15  An.  27.  23 
An.  175.  24  An.  224. 

The  sixth  ground  is  as  untenable  as  the  others.  In  1862,  Sigur  was  a 
member  of  the  Confederate  Legislature,  and  he  simply  discharged  his 
duty  in  following  that  Legislature  to  Shreveport.  If,  in  so  doing,  he 
forfeited  his  trust,  then  hundreds  of  tutors  were  released  during  the 
war,  and  in  hundreds  of  cases,  not  they,  but  their  wards  would  suffer 
from  the  effects  of  the  alleged  forfeiture.  Would  that  be  just  ?  Assur- 
edly not.  .  As  did  the  people  he  represented,  when  his  cause  was  lost, 
Sigur  returned  to  the  United  States  an  unrestricted  and  sincere  aUe- 
giance,  and  the  order  relied  upon,  left  unimpaired  the  rights  and  liabili- 
ties attached  to  his  trust. 

In  the  palmiest  days  of  our  jurisprudence,  the  highest  court  of  the 
Republic  said:  ''it  may  not  be  unworthy  of  remark  that  it  is  very  unu- 
sual, even  in  cases  of  conquest,  for  the  coriquerer  to  do  more  than  dis- 
place the  sovereign  and  assume  dominion  over  the  ooimtry.  The  actual 
usage  of  nations,  which  has  become  law,  would  otherwise  be  violated; 
that  sense  of  justice  and  of  right  which  is  acknowledged  and  felt  by  the 
whole  civilized  world  would  be  outraged,  if  private  rights  should  be 
.  annulled.    7  Peters  p.  87, 

What  is  the  doctrine  taught  by  Vattel  ?  "  Though  one  of  the  parties 
may  have  been  to  blame  in  breaking  the  unity  of  a  State,  and  resisting 
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the  lawful  authority,  they  are  not  the  less  divided  in  fact  Besides,  who 
shall  judge  them  ?  Who  shall  pronounce  on  which  side  lies  the  right  or 
the  wrong.  On  earth  they  have  no  common  superior.  They  stand, 
therefore,  in  precisely  the  same  predicament  as  two  nations  who  engage 
in  a  contest,  and,  notwithstanding  the  belligerent  occupation  of  a  por- 
tion of  a  State,  its  municipal  or  private  laws  remain  unchanged." 

The  vitality  of  the  decree  of  a  court  can  be  destroyed  but  by  a  court, 
and,  as  the  tutorship  springs  from  the  law  and  a  decree,  no  military  or- 
der could,  can,  or  ever  did  vacate  a  tutorship. 

The  seventh  ground  urged  by  the  defense  has  arrested  our  attentioD. 
The  note  sued  upon  was  signed  by  John  Adolphe  Sigur,  as  tutor  of 
Achilla  In  that  capacity  he  has  granted  the  mortgage  now  sought  to 
be  enforced.  The  emancipated  minor  has  attained  the  age  of  majority, 
and  he  is  before  us  contending: 

1.  That  the  claim  of  Mrs.  Sigur,  when  acknowledged  by  his  tulpr,  was 
not  due. 

2.  That,  if  due,  it  was  prescribed  at  the  date  of  the  acknowledgment 
What  proof  have  plaintifiCs  introduced  of  defendant's  indebtedness  to 

Mrs.  L.  J.  Sigur  ?  Henry  Tremoulet  testified  "  that  the  origin  of  said 
indebtedness  was  the  expenses  incurred  for  rearing  and  educating  him, 
for  back  taxes  and  costs.  From  the  college  bills  which  he  saw,  he  judges 
that  Achille  was  indebted  to  Mrs.  Sigur  for  much  more  than  she  claimed. 
They  were  both  wealthy." 

To  his  declaration  no  amount  is  attached,  no  date  fixed.  Howsoever 
respectable  the  witness,  can  a  court,  on  that  naked  declaration,  condemn 
the  defendant  to  pay  over  $12,000  ?  The  minor  was  wealthy,  he  was  in- 
terested in  two  plantations,  entitled  to  considerable  revenues,  and,  never- 
theless, his  expenses  were  not  paid  and,  to-day,  threaten  to  wrest  from 
him  the  scanty  remnants  of  a  large  fortune. 

On  the  tenth  of  June  1866,  Mrs.  L.  J.  Sigur  wrote  from  New  York,  to 
John  Adolphe  Sigur,  and,  in  that  letter,  she  states;  "  Jusqu'a  present  je 
ne  t'ai  pas  presente  le  compte  de  mon  fils  adoptif,  Achille;  ma  position 
ayant  change,  je  suis  forcee  de  le  soumettre,  afln  que  com  me  tuteur  tu 
Fapprouves  et  aie  Tobligeance  de  Tenvoyer  a  Mr.  Bernard  Turpin.  Tu 
verras,  par  le  compte  que  je  t'envoie,  que  les  premiers  annees  ne  sont  pas 
comprises  etc." 

When  was  that  account  sent,  when  acknowledged  by  the  tutor?  We 
find  on  the  margin  of  said  account,  from  Mr.  Turpin,  who,  it  Is  probable, 
knew  nothing  about  it,  a  declaration  in  the  following  words  and  figures 
"  Certifier  correct,  Nile.  Orleans,  le  U  fevrier  186a"  In  the  petition  pre- 
sented by  the  tutor  to  convene  a  family  meeting,  for  the  purpose  of  au- 
thorizing him  to  furnish  a  note  to  Mrs.  Sig\ir,  the  latter's  account  is 
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mentioned  as  one^'datmed"  by  her,  and  its  first  acknowledgement  is 
evidenced  by  the  note  itself,  in  1869. 

The  balance  alleged  to  be  due  Mrs.  L.  J.  Sigur,  on  the  sixth  of  M^y 
1866,  was,  according  to  the  account  filed  on  the  sixteenth  of  July  1860, 
(4320  58.  From  the  evidence  of  Henry  Tremoulet,  a  witness  of  plaintill^ 
Achille's  indebtiedness  to  Mrs.  Sigur  was  composed  of  that  balance,  of 
sherilTs,  clerk's  and  attorney's  fees  and  of  back  taxes  due  on  the  Rich- 
land and  Old  Hickory  places. 

There  seems  to  be  an  error  in  this  statement,  as  further  on  he  said: 
"  The  origin  of  the  note  sued  on  in  this  case  was  for  the  fees  of  Oscar 
Lauve  as  counsel  for  the  minor  Achille;  as  well  as  he  could  recollect^  a 
part  of  those  fees  was  for  services  rendered  to  the  minor  in  the  proceed- 
ings by  which  the  property  was  sold  and  the  mortgage  given  to  secure 
the  note  mentioned  in  the  family  meeting." 

One  reason  to  believe  that  this  is  an  error  is  that  Oscar  Lauve 
testified  that  "the  note  sued  upon  in  case  No.  1610,  another 
and  a  different  suit,  was  given  to  him  for  professional  services 
rendered  to  the  minor  Achille  Sigur,  in  the  matter  of  his  father's 
estate,  and  in  conformity  with  the  deliberations  of  the  family  meet- 
ing held  on  the  fifth  of  March,  1869."  We  can  not  and  do  not  pre- 
sume that  these  fees  were  included  in  the  note  furnished  to  Mrs.  Sigur, 
aSy  otherwise,  they  would  have  been  twice  charged  against  the  minor.  It 
is  probable  that  Tremoulet's  evidence  referred  to  the  note  furnished  to 
Mr.  Lauve  and  sued  upon  by  Mrs.  Gaillard. 

From  the  tenor  of  Mrs.  Sigur's  letter,  it  seems  evident  that  it  was  only 
in  1866,  after  the  disasters  of  the  war,  that  she  determined  to  claim  what 
she  spent  for  Achille  Sigur,  her  adopted  son,  from  1858  to  1865.  That 
supposition  is  strengthened  by  the  fact  that  she,  the  minor,.and  his  tutor 
were  rich— and  that,  from  the  date  of  his  parents'  death,  until  the  emaB- 
dpation  of  the  slaves,  the  minor  could  have  been  amply  provided  for 
with  his  own  and  his  tutor's  means.  His  circumstances  at  that  time, 
not  only  did  not  justify,  but  precluded  the  contracting  of  any  debt  Ib 
his  name,  for  his  rearing  and  education.  His  revenues  should  have 
been  applied  to  that  object.  Mrs.  Sigur's  right  to  charge  for  that  object 
commenced  in  1866,  from  the  date  of  her  letter,  not  before. 

Could  Achille  Sigur  inquire  into  the  consideration  of  the  note  signed 
and  delivered  by  his  tutor,  and  which  had  passed  in  the  hands  of  third 
'  parties  ?  He  certainly  could,  and  for  two  reasons.  1st:  the  plaintiffis 
themselves,  in  attempting  to  prove  the  consideration  of  the  note,  had 
opened  the  door  to  the  evidence  adduced  by  defendant  to  repel  the  pre- 
sumption of  consideration  growing  out  of  the  execution  and  delivery  of 
said  note  by  his  tutor.  2d:  at  the  maturity  of  said  note,  as  shown  by 
the  protest,  it  was  in  the  hands  of  Mrs.  Bigiir's  agent,  belonged  to  her, 
51 
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and  was  protested  in  her  name.  It  was,  therefore,  transferred  after 
maturity,  after  it  was  dishonored,  and  affected  by  all  the  equitien 
between  the  original  parties. 

In  the  petition  filed  by  John  A.  Sigur,  as  tutor,  on  March  3d,  1869,  he 
CLtated  *'  that  the  costs  incurred  for  the  sale  of  the  two  plantations  and 
the  taxes  thereon  due  amounted  to  about  $1600;  that  said  taxes  and 
oosts  were  paid  by  Mrs.  K  J.  Sigur,  and  thereby  she  became  the  credit- 
or of  the  minor  Achille  for  $560."  These  plantations  were  sold  under 
writs  of  fieri  facias  issued  out  of  two  judgments  against  John  A.  Sigur, 
executor,  and  an  order  from  the  probate  court  in  the  matter  of  the 
estate  of  Theodore  Sigur,  and  there  is  nothing  in  the  transcript  to  show 
the  amount  of  either  the  taxes  or  costs.  It  can  hardly  be  expected  that, 
under  such  evidence,  the  appellant  can  be  held  liable  for  an  amount  of 
costs -mentioned,  but  not  fixed  even  in  the  sheriff's  return. 

The  family  meeting — ^it  may  be  said — has  acknowledged  Mrs.  Sigur'/r 
claim.  On  what  evidence  ?  The  unsworn  allegations  of  the  tutor's  pe- 
tition. Her  claim  is  not  supported  by  her  own  affidavit  or  that  of  her 
agent,  and — ^though  we  are  convinced  that  neither  of  these  parties  was 
guilty  of  the  fraud  charged  against  them,  we  can  not — ^without  proof— 
or  in  disregard  of  the  only  proof  we  have  before  us,  allow  the  whole  of 
the  claim  transferred  to  plaintiff  by  Mrs.  L.  J.  Sigur.  That  a  portion  of 
that  claim  is  due,  we  do  not  deny,  but  what  is  that  portion? 

Defendant,  in  addition  to  the  other  grounds  of  defense,  has  filed,  in 
bar  of  plaintiff's  action,  the  plea  of  prescription,  and  that  plea  must  pre- 
vail as  to  seven  of  the  items  in  the  account  or  statement  of  Mrs.  L.  J. 
Sigur,  filed  on  the  sixteenth  of  July,  1869.  Those  items  are  the  follow- 
ing :  $1500,  $2400,  $500,  $350,  $41  25,  $86  10,  $40  03. .  Theee  claims 
were  prescribed  at  the  date  of  their  acknowledgment  by  the  tutor,  and 
he  was  without  authority  to  renounce  an  acquired  prescription.  Rev.  C. 
C.3462.    Old  C.  3425. 

Howsoever  reluctant  we  feel  to  reopen  and  continue  a  controversy 
submitted  to  us,  we  are — nevertheless — constrained  to  remand  this  case, 
in  order  to  give  plaintilfe  an  opportunity  to  prove  what  Mrs.  L.  J.  Sigur 
has  or  may  have  paid  for  the  minor  Achille  Sigur,  from  the  (6th)  sixth  of 
May  (1866)  eighteen  hundred  and  sixty-six,  inclusively,  and  up  to  the 
sixth  (6th)  of  March  (1869)  and  which  may  have  been  included  in  the 
note  furnished  to  the  said  Mrs.  L.  J.  Sigur,  on  the  thirteenth  of  March 
(1869),  eighteen  hundred  and  sixty  nine,  by  John  Adolphe  Sigur,  as 
tutor  of  said  Achille  Sigur. 

Tills  decision  renders  unnecessary  an  examination  of  the  bills  of  ex- 
ception filed  by  the  parties  in  the  district  court  and  not  urged  by  them 
in  this  court,  or  of  the  objection  made  by  defendant  to  the  filing  of  the 
amended  answer.  In  that  amendment,  the  only  important  ground  is  the 
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denial  of  the  minor's  indebtedness  to  Mrs.  Sigur,  and  it  was  but  tlie  re- 
hearsal of  one  of  the  averments  of  the  original  answer. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that,  as  concerns  the 
appellant,  Achille  Sigur,  the  judgment  of  the  lower  court  be,  and  it  is 
hereby  annulled,  avoided  and  reversed  at  plaintiffs'  costs,  and  their 
demand  rejected  for  all  the  items  in  Mrs.  L.  J.  Sigur's  account,  charged 
before  the  sixth  of  May,  1866,  and  included  in  the  note  of  the  thirteenth 
of  March  1869,  sued  upon  by  plaintifib. 

It  is  further  ordered,  adjudged  and  decreed  that,  in  other  respects, 
this  case  be  remanded  to  the  district  court  to  be  proceeded  with  accord- 
ing to  law  and  this  decision,  reserving  to  the  parties  their  rights  of  ac- 
tion and  defense,  against  each  other,  from  and  including  the  sixth  of  May 
1866. 


No.  6664. 

State  ex  bkl  James  L.  Cole  vs.  Judge  of  the  Fifth  Judicial  Dis- 
trict. 

An  interlocutory  decree,  resoindinf?  a  former  order  of  the  court  made  at  its  pre- 
oedinf?  term,  which  inflictB  no  irreparable  injury  on  the  complainant,  c&n  not  be 
separately  appealed  from.  It  must  come  up  when  the  case  is  appealed  on  the 
merits. 

Injury  to  a  party  is  irreparable,  when  the  final  judgment  on  appeal  can  not  place 
him  where  he  stood  before  the  interlocutory  decree  complained  of  was  rendered. 

Delay,  increased  labor,  and  expense,  do  not  make  up  a  case  of  irreparable  injury. 
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i  PPLICATION  for  writs  of  mandamus  and  prohibition. 

George  Wailes  and  Barrow  &  Fope,  for  relator. 

Bespondent,  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  L.  Grand  &  Co.  instituted  two  suits  against  relator,  Cole, 
in  the  district  court  of  Iberville. 

Belator,  on  the  first  of  August,  1876,  filed  a  motion  to  have  Grand  & 
C6.  produce  certain  books,  bills,  vouchers,  etc.,  supporting  said  motion 
by  his  oath  that  he  expected  to  prove  by  said  books,  etc.,  that  "the 
note  sued  upon  is  a  partnership  asset,  so  far  as  the  same  has  any  exist- 
ence ;  that  'Same  was  given  in  error  and  was  obtained  by  fraud  and  by 
concealing  the  true  state  of  the  accounts  of  said  partnership  ;  that  the 
errors  in  the  same  are  so  large  as  to  show  that  no  portion  of  said  note 
was  given  for  a  valuable  consideration,  no  part  of  the  amount  being  due 
to  the  said  partnership  or  to  said  L.  Grand  &  Co."     Tliis  motion  was 


804  SUPREME  COURT  OP  LOUISIANA, 

State  ex  rel.  Cole  vs.  Judge  Fifth  Judicial  District. 

granted,  and  served  on  L.  Grand,  ordering  the  books  to  be  produced  on 
the  eighth  of  August,  1876. 

Grand  &  Co.  failed  to  comply,  and  on  the  seventeenth  of  August  rela- 
tor moved  to  have  the  facts  stated  in  his  affidavit  taken  as  confessed, 
which  motion  was  duly  served  and  set  down  for  trial  On  the  eighteenth 
of  August  this  motion  to  take  for  confessed  was  tried,  and  on  the 
twenty-fourth  of  August  the  court  sustained  it  and  ordered  that  the 
f^cts  which  relator  had  sworn  to  as  provable  by  said  books  be  taken  as 
confessed.  Grand  &  Co.  moved  for  a  rehejiiing  of  this  motion,  which 
was  overruled. 

At  a  subsequent  term  of  the  court  (in  April,  1877,)  (the  defendant 
herein,  Charles  McYea,  having  been  in  the  meanwhile  elected  judge 
thereof),  Grand  &  Co.  filed  a  motion  to  rescind  the  said  order  taldng  the 
said  facts  for  confessed,  as  also  to  rescind  another  order  which  had  been 
rendered,  appointing  experts  and  a  surveyor,  to  determine  and  report 
upon  a  partition  in  kind,  demanded  by  the  relator  of  certain  partnership 
property. 

This  motion  to  rescind  was  sustained,  and  the  order  appointing  the 
experts,  and  the  order  taking  for  confessed,  were  rescinded  and  set  aside. 
The  relator  thereupon  asked  for  a  suspensive  appeal  from  these  orders 
of  rescission,  as  they  were  of  a  character  to  work  him  an  irreparable 
ihjury.  The  coi^rt  refused  the  appeal,  and  relator  applies  for  a  writ 
of  mandamus,  and  of  prohibition  against  further  proceedings,  until  said 
appeal  is  heard. 

Two  questions  are  raised  and  elaborately  discussed.  First,  as  to  the 
power  and  competency  of  the  judge  to  revise  or  rescind  interlocutory 
orders  and  decrees  made  in  a  cause  at  a  previous  term  ;  second,  as  to 
whether  these  orders  of  rescission  are  such  as  work  or  may  work  relator 
an  irreparable  injury. 

The  first  of  these  questions  seems  to  us  identical  with  the  one,  whether 
an  order  overruling  a  plea  of  res  adjadicata  can  be  appealed  from.  It  is 
manifest  that  it  can  not,  for  the  simple  reason  that  if  the  plea  is  good 
the  party  may  obtain  relief  on  the  final  appeal.  If  the  judge  was  with- 
out power  to  try  the  motion  to  rescind,  by  reason  of  the  matters  involved 
being  of  the  nature  of  the  thing  adjudged,  the  question  can  be  presented 
to  this  court,  when  the  case  comes  here  for  final  hearing.  The  rule  is 
that  where  a  party  can  get  relief  from  tlie  consequences  of  an  interlocu- 
tory order,  when  the  case  comes  to  this  court  upon  its  merits,  no  appeal 
will  lie  from  such  order.  We  conclude,  therefore,  that  the  question  as 
to  the  power  and  authority  of  the  judge  to  rescind  the  orders  in  ques- 
tion can  not  be  reviewed  by  this  court  until  the  case  is  here  on  final  ap- 
peal, and  until  then  we  can  express  no  opinion  upon  the  subject 

Second— Are  the  orders  rescinding  the  interlocutory  orders  of  the  pre- 
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vious  term  of  a  nature  to  work  relator  an  irreparable  injury,  and  there- 
fore appealable?    This  is  the  sole  question. 

One  of  the  orders  rescinded  directed  that  certain  facts  sworn  to  by  re- 
lator be  taken  for  confessed.  The  other  directed  the  appointment  of 
certain  persons  as  experts  to  determine  and  report  upon  the  practica- 
bility of  a  partition  in  kind  of  certain  property. 

Belator  contends  that  these  orders  of  rescission  may  and  will  work 
him  an  irreparable  injury,  because — 

First — These  facts  stood  in  the  record,  not  only  proved  but  confessed^ 
and  could  not  therefore  be  controverted.  The  order  of  rescission  de- 
stroyed this  evidence  for  relator. 

Second — He  will  be  put  to  useless  expenses  and  costs,  and  delays  in 
producing  and  introducing  evidence  of  said  confessed  facts. 

Third — The  witnessess  by  whom  the  books,  etc.,  might  be  established^ 
if  false  or  changed  entries  are  produced,  or  if  said  books  aje  now  sup- 
pressed, may  no  longer  exist  or  be  within  reach  of  relator,  and  thus  he 
be  deprived  of  proof,  etc 

We  think  the  correct  doctrine  on  this  subject  is  stated  by  this  court  in 
Hyde  va  Jenkins,  6  La.  427,  to  the  effect  that,  to  entitle  a  party  to  an 
appeal  from  an  interlocutory  judgment,  it  is  unnecessary  that  the  injury 
be  absolutely  irreparable.  It  su£flces  if  it  be  such  as  would  be  irrepara- 
ble by  the  final  judgment  If  this  final  decree  can  not  replace  the  party 
in  the  advantageous  position  which  he  occupied  before  the  interlocutory 
judgment,  the  injury  is  irreparable. 

Testing  the  relator's  claims  by  these  rules,  we  think  they  are  not  tena- 
ble, because — 

First — This  court  on  the  final  hearing  of  this  cause,  can  and  will  give 
the  relator  the  benefit  of  the  imputed  confessions,  if  the  order  therefor 
was  properly  and  legally  taken.  The  rescinding  order  does  not  destroy 
the  evidence,  if  illegally  rendered,  or  impair  the  right  to  offer  it  on  the 
trial  of  the  cause.  Its  legality  can  be  questioned  on  the  final  hearing, 
and  this  is  true  of  the  order  as  to  the  experts. 

Second — The  fact  that  an  interlocutory  order  may  occcasion  some  de- 
lay, and  additional  labor  and  expense,  is  not  surely  a  sufficient  ground 
for  an  appeal.  If  so  there  would  be  no  end  of  appeals.  The  overruling 
-&  plea  to  the  jurisdiction,  or  a  plea  of  res  adjiidicata,  or  the  granting  an 
order  of  continuance,  or  a  commission  to  take  testimony,  and  many 
other  orders  and  decrees,  occasion  delay,  expense,  and  labor,  and  yet  no 
one  pretends  that  appeals  lie  from  them.  More  or  less  delay  is  the  pro- 
verbial attribute  of  the  law^-expense  and  labor  necessary  incidents, 
which  are  supposed  to  be  reimbursed  and  compensated  by  the  party 
-cast  ' 
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Third — ^The  third  reason  presented  by  relator  seems  to  us  rather  a 
reason  why  he  ought  not  to  desire  an  appeal.  He  says  that  witnesses,  by 
whom  he  can  prove  the  facts  taken  for  confessed  may  die.  True,  but  is 
not  that  a  cogent  reason  for  taking  their  testimony  as  soon  as  possible, 
and  without  waiting  for  the  results  of  the  appeal  he  is  seeking?  For  that 
would  involve  months  of  delay,  thereby  increasing  the  chanoeis  of  death 
among  his  witnesses ;  and  if  by  any  chance  the  appeal  sought  should  be 
decided  against  him,  and  the  "  rescinding  orders  "  held  to  be  valid,  he 
would  then  indeed  have  suffered  an  irreparable'  injury,  but  that  injury 
would  have  proceeded  from  his  own  act.  By  denying  him  the  appeal 
we  save  him  these  risks.  He  is  safe  in  the  possession  of  the  confessions 
in  question,  if  the  order  taking  them  was  legal.  No  irreparable  injury 
can  therefore  result ;  at  most  he  will  incur  some  delay  and  some  addi- 
tional cost  and  labor,  which  as  we  have  seen  do  not  afford  cause  for 
appeal. 

The  writs  prayed  for  are  refused. 


No.  6698. 
State  kx  rel.  J.  Labieux  et  al.  v?.  the  Judge  of  the  Fifth  Disnucr 

COXJBT. 

This  court  will  not  issue  a  writ  of  prohibition  to  a  lower  court  forbidding  it  to  pro- 
ceed in  a  Qase  before  it,  of  which  it  has  not  jurisdiction,  until  a  plea  to  its  juris- 
diction has  been  filed  in  the  lower  court,  and  overruled  by  it. 

A  PPLICATION  for  a  writ  of  prohibition. 

E.  K  Washiriffton,  for  relator. 

Bobt.  Mott,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DeBlano,  J.  On  the  twelfth  of  June  1877,  the  Crescent  City,  live 
Stock,  Landing  and  Slaughterhouse  Company  filed,  in  the  Superior  Dis- 
trict Court,  a  suit  against  John  Larieuz,  one  of  the  relators.  In  that 
suit,  which  was  transferred  to  the  Third  District  Court  of  this  city,  the 
company  prays  that  said  Larieux  be  enjoined  from  yarding,  stabling  and 
slaughtering,  within  the  parish  of  Orleans,  St  Bernard  and  Jeffersoo^ 
except  in  its  buildings,  on  its  premises  and  at  its  abattoirs,  any  animals 
destined  for  human  food. 

On  the  third  of  July  1877,  the  injunction  thus  applied  for  was  refused 
by  the  judge  of  the  Third  District  Court,  and,  from  the  decree  denying 
and  rejecting  its  application,  the  company  appealed.  That  appeal  is 
now  pending  in  the  Supreme  Court,    On  the  9th  of  July,  six  days  after 


NEW  ORLEANS,  NOVEMBER.  1877.  807 


State  ex  rel.  Larleux  vs.  Ju<U;e  Fifth  Distriet  Goart. 

the  judge's  refusal  to  grant  the  aforesaid  injunction,  the  company  ap- 
plied to  the  judge  of  the  Fifth  District  Court,  for  an  injunction  against 
the  said  Larleux,  which,  in  substance,  is  almost  identical  to  that  refused 
by  the  Third  District  Ck)urt.  The  manifest  object  of  both  is  to  compel 
the  relators  and  every  butcher,  within  the  limits  of  the  three  aforesaid 
parishes,  to  pursue  their  occupation  at  the  place  designated  by  the  com- 
pany's charter. 

On  the  eleventh  of  July,  Larieux  appeared  in  the  Fifth  District  Courts 
and,  throu9h  his  counsel,  moved  that  the  order  of  injunction  granted 
by  said  court  be  revoked  and  rescinded,  on  the  ground  that  it  was  al- 
lowed in  violation  of  an  act  of  the  Legislature,  which  provides:  "  That 
whenever  a  suit  or  judicial  proceeding  is  instituted  in  any  of  the  courts 
of  the  parish  of  Orleans,  in  this  State,  when  such  court  has  jurisdiction, 
all  parties  to  such  suits  shall  be  confined  exclusively  to  such  court  for 
the  trial  of  all  issues  or  matters  that  may  arise  in  the  course  of  such 
litigation,  or  out  of  the  judgment  rendered  in  such  litigation;  and  no 
other  judge  shall  have  jurisdiction  to  grant  orders  of  injunction,  seques- 
tration, provisional  seizure,  arrest,  prohibition,  quo  warranto,  or  any 
other  order  by  which  the  proceedings  in  such  litigation  or  judgment 
rendered  thereon,  or  the  property  in  litigation,  or  persons  of  the  parties 
in  litigation,  sfiall  be  stayed  or  in  any  manner  interfered  with  or  inter* 
rupted  etc.  That  no  provision  in  this  section  shall  apply  to  the  Supreme 
Court  or  the  judges  thereof." 

The  second  section  of  said  act  provides  "that  whenever  any  judg^ 
shall  grant  any  order  in  contravention  or  in  violation  of  its  first  section, 
and  the  same  shall  be  brought  to  his  knowledge  ex  parte  or  otherwisd^ 
he  shall  forthwith  revoke  and  annul  such  order,  either  in  chambers  or 
open  couit,  and  cause  the  officer  in  charge  of  the  execution  of  such  writ 
to  be  notified  of  such  revocation,  whose  duty  it  shall  be  to  return  sucb 
writ  at  once;  and  if  any  judge,  who  has  granted  any  such  orders,  and  to 
whom  knowledge  has  been  brought  that  it  is  in  violation  of  the  first 
aforesaid  section,  and  he  fails  or  refuses  to  grant  an  order  annuUing  it» 
as  directed,  and  it  shall  be  necessary,  by  writ  of  prohibition  or  appeal  ii^ 
such  cases,  or  resorting  to  any  legal  remedy  to  compel  him  to  issue  such 
order,  and  he  is  directed  to  annul  the  same,  as  is  required  by  the  first 
section  of  said  act,  such  judge  shall  be  fined  in  the  sum  of  two  thousand 
five  hundred  dollars,"  etc.    Act  No.  86  of  1870. 

The  motion  made  to  revoke  and  rescind  the  order  obtained  from  the 
judge  of  the  Fifth  District  Court  was  tried,  argued  and  taken  under  ad- 
visement. Immediately  after,  and  before  the  decision  of  his  own  motion^ 
Larieux  applied  for  a  writ  of  prohibition  commanding  the  aforesaid 
judge  to  take  no  further  action  in  the  case.  His  application  is  prema- 
ture; 
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Aocording  to  High,  "  the  common-law  rule  is  believed  to  be  generally 
applicable  in  this  country,  and  the  writ  will  not  go  to  a  subordinate 
iriibunal  in  a  cause,  arising  out  of  its  jurisdiction  until  the  want  of  juris* 
4i&tion  has  first  been  pleaded  in  the  court  below  and  the  plea  refused; 
and  where  there  has  been  no  effort  made  to  obtain  relief  in  the  court 
which  it  is  sought  to  prohibit,  thei  superior  courts  will  refuse  to  exercise 
their  jurisdiction  by  this  extraordinary  remedy.  For  example,  where 
an  injunction  has  been  obtained  in  direct  violation  of  statute,  and  with- 
out any  jurisdiction  on  the  part  of  the  court,  prohibition  will  not  be 
Slanted  to  prevent  the  court  from  proceeding  with  the  injunction  suit, 
where  no  application  has  been  made  to  dissolve  the  injunction."  High, 
Extraordinary  Legal  Remedies,  p.  558-9,  No.  773. 

There  is  no  doubt  that  but  one  tribunal,  the  Third  District  CJourt  of 
this  city,  could  legally  have  entertained  jurisdiction  of  the  controversy 
pending  between  Larieux  and  the  company,  and  that  said  controversy 
has  passed  from  the  lower  to  the  appellate  court  Were  it  not  that  his 
decision  has  been  suspended  by  the  provisional  writ  of  prohibition,  the 
judge  of  the  Fifth  District  Court  would  have,  we  presume,  already  com- 
plied with  the  imperative  mandate  of  an  imperative  law  and  sustained 
the  plea  to  his  jurisdiction.  Be  this,  as  it  may,  until  now  the  parties 
alone,  plaintiff  and  defendant,  have  proceeded  in  this  cause,  the  first  in 
aslsing  the  injunction,  the  other  in  asking  the  dissolution  of  the  injunc- 
tion. The  judge  has  not  yet  acted,  and  until  he  does  and  evinces  a  de- 
termination to  encroach  upon  and  usurp  the  jurisdiction  of  the  other 
tribunal,  there  shall  be  no  cause  to  interpose  our  authority. 

The  rule  is,  therefore,  discharged  at  relator's  costs. 


89    806 
46    481 

iLJ?fl  No.  5455. 

A.  P.  Dumas  vs.  Aristidk  Maby. 

The  failure  of  an  appellant  to  obey  an  order  of  the  lower  court  to  substitute  a  sol- 
vent for  an  insolvent  surety  on  his  appeal  bond,  will  work  the  dismissal  of  hit 
appeal. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans^    Lytxch, 
J. 
A.  &  W.  Voorhies,  for  plaintiflf. 
A,  Bobert,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  surety  upon  the  appeal  bond  in  this  case  died  insolvent 
after  the  transcript  was  filed  in  this  court.  A  rule  was  taken  in  the 
court  below  upon  the  appellant  to  show  cause  why  he  should  not  givt 
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new  and  sufficient  surety.  The  rule  was  made  absolute,  and  appellant 
ordered  to  furnish  the  required  new  surety  within  a  delay  fixed  by  the 
court    He  has  not  complied  with  the  order. 

The  solvency  and  sufficiency  of  the  surety  on  an  appeal  bond  is  pecu- 
liarly within  the  province  of  the  court  of  original  jurisdiction.  From  its 
order  in  the  premises  he  has  not  applied  to  this  court  for  relief,  and  the 
action  of  the  court  below  is  presumed  to  be  regular  and  based  upon 
sufficient  evidence.  The  motion  to  dismiss  this  appeal  must  prevail 
21  An.  178;  16  An.  192;  19  La.  178;  22  An.  113;  23  An.  714;  25  An.  424. 

Although  this  ground  is  not  expressly  takers  in  the  motion  we  have 
the  less  difficulty  in  dismissing  the  appeal  for  the  reason  that  the  surety 
upon  the  injunction  bond  was  likewise  the  surety  upon  the  appeal  bond. 
This  he  could  not  lawfully  be,  as  he  was  a  necessary  party  to  the  ap- 
peal   See  18  An.  659. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  appeal  be  dis- 
missed at  the  cost  of  the  appellant. 


No.  6724. 

State  ex  rel.  Mary  E.  Brown  et  al.  vs.  Parish  Judge  of  Iberville 

Parish. 

Where  a  motion  in  open  court  for  a  Buspensive  appeal  has  been  refused,  and  the 
mover,  pending  the  term  of  court  at  which  his  motion  was  refused,  makes  no 
application  to  this  court  for  relief,  he  can  not  obtain  a  mandamus  to  compel 
the  successor  of  the  judfire  who  refused  hi^  motion,  at  a  subsequent  term  of  the 
court,  to  ffrant  the  appeal. 

It  is  too  late  to  apply  to  this  court  for  a  mandamus  to  compel  an  appeal  to  be 
l^ranted.  when  the  term  of  thisisourt.  at  which  the  appeal  was  asked  to  be  made 
returnable,  has  expired,  without  any  effort  having  been  made  by  the  applicant 
to  obtain  relief  from  this  tribunal. 

A  PPLICATION  for  a  writ  of  mandamus. 

Barrow  &  Pope,  for  relators. 

Respondent  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  Judgment  was  rendered  in  the  parish  court  of  Iberville  by 
James  L.  Ck)le,  then  parish  judge,  on  the  twelfth  of  December,  1876,  in 
the  partition  suit  of  Julia  A.  Ventress,  individually,  etc.,  vs.  Isaac  D. 
Brown  et  al.,  heirs  of  James  N.  Brown.  On  the  same  day  the  relator 
moved  in  open  court  for  an  appeal,  suspensive  or  devolutive,  which  mo- 
tion was  overruled  and  the  appeal  refused.  The  relator  asked  for  no 
order  of  prohibition  or  mandamus  against  the  judge  so  refusing  the 
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appeal  The  term  of  court  expired  at  which  the  motion  was  made  and 
judgment  rendered,  as  did  also  the  term  of  the  judge  who  refused  the 
order,  and  he  was  r^ularly  succeeded  by  James  Orowell,  the  defendant 
in  these  proceedings.  The  relators  do  not  even  allege  that  they  ever 
applied  for  any  other  or  subsequent  order  either  to  the  former  or  to  the 
present  parish  judge,  nor  do  they  allege  any  state  of  f^ts  which  placed 
it  beyond  their  power  to  seek  the  relief  provided  by  law  to  enable  them 
to  assert  and  obtain  a  suspensive  appeal  within  the  time  fixed  by  the 
statute  or  to  avail  theioselves  of  any '  right  growing  out  of  the  motion 
for  appeal  made  by  them  in  open  court  at  the  term  at  which  the  judg- 
ment was  rendered.  Under  this  state  of  facts  the  defendant  CroweU 
very  properly  answers  that  the  term  of  court  at  which  the  motion  for 
appeal  was  made  having  adjourned  sine  die,  the  matter  had  passed  be- 
yond his  reach.  In  other  words,  that  it  was  too  late  after  its  adjourn- 
ment to  change  the  orders  made  at  that  term,  and  that  it  was  not  his 
province  at  this  time  to  revise  the  acts  and  orders  of  his  predecessor  in 
the  premises. 

Under  this  state  of  facts  it  is  apparent  that  the  present  parish  judge 
is  not  in  default,  and  that  mandamus  will  not  lie  against  him.  Indeed, 
he  says  in  his  answer  that  had  he  been  the  judge  of  the  court  at  the 
time  of  the  motion  for  appeal  he  would  have  granted  it.  The  relators 
obtained  the  provisional  order  of  mandamus  in  these  cases  on  the 
twenty-fourth  of  October  of  the  present  year.  By  their  own  showing  it 
is  now  too  late  for  a  suspensive  appeal;  the  term  of  this  court  to  which 
the  appeal  was  asked  for  has  passed  without  any  effort  on  the  part  of 
the  relators  tq  correct  the  alleged  error  in  refusing  appeal,  and  an  order 
could  not  at*  this  time  be  granted  to  have  effect  nunc  pro  tunc  either  for 
suspensive  or  devolutive  appeal;  and  they  could  no  doubt  obtain  a  de- 
volutive appeal  by  proper  application  to  the  present  judge  of  the  court 
a  qua,  as  it  is  within  twelve  months. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  complaint  be 
dismissed  and  the  writ  of  mandamus  be  discharged  at  the  cost  of  the 
relators. 
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No.  6417. 
James.  L.  Ferree  bt  au  vs.  Wm.  P.  Smith. 

When  the  owner  of  a  patented  machine  sells  to  another  the  exclusive  right  to  use. 
and  dispose  of  the  machine  within  a  certain  territory,  he  thereby  excludes  him- 
self, and  all  others  acting  under  his  authority,  from  using  or  selling.  Within 
said  territory,  any  other  machine,  called  by  a  different  name,  and  differing 
slightly  in  its  construction  and  method  of  operation,  but  which  is  BubstantidUy 
the  same  machine,  performing  substantially  the  same  kind  of  work. 

A  PPEAIi  from  the  Sixth  District  Court,  parish  of  Orleana.    Saucier,  J. 

A,  &  W,  Voorhiea,  for  plaintiffo  and  appellees. 

Homor  Jt  Benedict,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  fifteenth  of  August,  1871,  William  Smith,  acting 
in  his  own  name  and  as  agent  of  L.  M.  Rumsey,  sold  to  plaintifib,  James 
L.  Ferree  and  John  R.  Davidson,  **  all  the  right,  title  and  interest  which 
they  had  in  an  invention  to  drill  rock  and  earth,  for  which,  on  the  first 
of  June  1869,  they  obtained  a  patent  from  the  United  States;  the  right 
thus  transferred  to  be  held  and  enjoyed  to  the  end  of  the  term  for  which 
the  patent  is  granted,  and  as  fully  and  entirely  as  then  held  by  the 
vendors." 

In  the  deed  from  defendants  to  plaintifEs,  it  is  expressly  stipulated 
that  the  privilege  thus  assigned  to  the  latter  shall  be  exercised  by  them 
in  only  the  parish  of  Pointe  C6upee,  and  that,  within  the  limits  of  said 
parish,  none  but  the  droveweli  referred  to  in  the  deed,  and  none  of  that 
description  but  those  to  be  manufactured  and  furnished  by  William 
Smith  shall  be  used  by  his  transferees. 

Under  this  contract,  what  were,  if  not  the  express,  at  least  the  im- 
plied obligations  of  defendants  ?  It  certainly  was  not  to  enter  in  com- 
petition with  their  assignees  and  in  the  designated  locality,  either  with 
the  patented  drill  or  any  other.  It  was  more:  they  could  not  fairly  ad- 
vise, assist  and  encourage  others  to  drill  wells  in  said  locality. 

Have  they  done  so?  One  of  them,  WUliam  Smith,  manufactured  what 
he  seems  to  consider  as  two  different  drovewells,  one  which  does,  and 
one  which  does  not  revolve,  as  they  are  driven.  He  claims  that  it  is  the 
first  which  he  sold  to  plaintiff,  and  that  he,  and  any  one  else,  fias  a  per- 
fect right  to  use,  sell  and  drive  the  other  at  any  and  every  place.  He  so 
informed  James  Holmes,  who,  thereafter,  drove,  in  the  parish  of  Pointe 
Coupee,  several  of  those  non-revolving  wells. 

Davidson  came  to  the  city,  spoke  to  Smith  on  this  subject,  mentioned 
the  names  of  those  for  whom  those  wells  had  been  driven,  complained 
that  he  had  advised  not  to  deal  with  him,  that,  besides,  he  had  himself 
sent  the  machinery  and  appliances  for  those  wells  to  Pointe  Coupee, 
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and  Smith  answered  that  he  would  continue  to  do  so.  He  evidently  re- 
lies on  the  difference  existing  between  the  two  wells  and  indicated  in 
his  and  his  witnesses'  declarations,.  Whatever  may  be  that  difference, 
and  it  is  very  sh'ght.  Smith  has  violated  his  contract  of  the  fifteenth  of 
August. 

'*  In  determining  the  question  of  infringement,  we  are  not  to  determine 
about  similarities  or  differences,  merely  by  the  names  of  things,  but  are 
to  look  to  the  machines  or  several  devices  or  elements  in  the  light  of 
what  they  do  or  what  office  or  function  they  perform  and  how  they  per- 
form it,  and  to  find  that  a  thing  is  substantially -the  same  as  another,  if 
it  performs  substantially  the  same  function  in  substantially  the  same 
way  to  obtain  the  same  result"  Union  Refinery  vs.  Matthieson,  2  Fish. 
602. 

'*  It  makes  no  matter  what  additions  to  or  modifications  of  a  pat- 
entee's invention  a  defendant  may  have  made:  if  he  has  taken  what  be- 
longed to  the  patentee  he  has  infringed,  although  with  his  improvement 
the  original  machine  or  device  may  be  much  more  useful."  Howe  tb. 
Morton,  1  Fish.  587. 

In  their  answer  to  the  appeal,  plaintifib  pray  that  the  judgment  of  the 
lower  court  be  amended  and  they  allowed,  as  damages,  the  sum  of  five 
thousand  dollars.  The  facts  disclosed  on  the  trial  do  not  authorize 
either  the  amendment  or  reversal  of  said  judgment,  which  is  affirmed 
with  costs. 

Rehearing  refused. 


No.  5416. 
Gordon  &  Qomilla  vs.  Wright  &  Clark. 

Before  a  third  person  can  sue  on  a  poller  of  insurance  to  which  he  is  not  a  party.  n« 
matter  what  his  Interest  in  the  insured  property  may  be.  it  must  be  shown  that 
the  policy  was  assinrned  to  him  with  the  written  consent  of  the  assurer,  and  that 
the  property  assured  had  been  assured  as  his  property. 

A  claim  not  set  up  in  the  pleadincrs  will  not  be  allowed  by  this  court. 

A  consif^nee  who  fails  to  insure  property  shipped  to  him  and  received  by  him. 
after  havinir  been  instructed  to  insure  by  the  shipper,  is  liable  for  any  loss  re- 
sulting from  his  not  haying:  insured. 

A  oonsifirnee  who  has  insured  a  consifirnor's  property  in  his.  consignee's,  name,  and 
fails  to  collect  the  insurance  money,  becomes  liable  himself  as  insurer. 
♦ 
A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 

Bandolphy  Singleton  &  Browne,  for  plaintiffo  and  appellees. 

H,  H,  Bryan,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 
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Spenceb,  J.  PlalotUEs,  a  oommerdal  firm  of  New  Orleans,  bring  this 
«uit  by  attachment  against  defendants,  a  commercial  firm  of  Jefferson, 
Texas,  for  S1629  41,  with  five  per  cent  interest  from  first  March,  1872. 
^ey  allege  that  in  the  latter  part  of  1871,  and  early  in  January,  1872, 
•they  consigned  to  the  defendants  for  sale  500  barrels  of  flour,  which  de- 
fendants duly  received.  That  defendants  refuse  and  neglect  to  account 
for  a  portion  of  said  flour,  by  reason  of  its  having,  while  in  their  ware- 
house at  Jefferson,  been  destroyed  by  fire  in  the  month  of  February, 
1872.  That  said  defendants  were  instructed  to  insure  said  flour.  That 
it  was  in  the  usual  course  of  business,  their  duty  to  insure  it — that  they 
had  insured  similar  shipments  made  to  them  by  petitioners  or  at  least 
had  charged  petitioners  with  the  premiums  of  insurance,  which  in  every 
instance  were  duly  paid  by  petitioners — and  th^t  said  defendants  had 
cliarged  petitioners  with  the  premiums  of  insurance  on  this  particular 
lot  of  flour — that  said  defendants  are  liable  for '  167  barrels  of  flour 
worth  91472  and  for  damages  done  to  other  barrels  to  the  amount  of 
$354  75,  less  a  credit  of  9197  34,  leaving  due  91629  41.  They  pray  for 
attachment  and  garnishment. 

The  defendants  answer  in  substance,  that  they  were  not  the  agents 
of  plaintifDs;  that  if  they  were  they  were  not  bound  to  insure;  that  in 
point  of  fact  they  did  insure  and  that  they  are  not  liable  for  said  loss. 

There  was  judgment  for  plaintifEs  as  prayed  for,  and  defendants  ap- 
peal 

The  evidence  satLsfies  us  that  plaintifliB  shipped  the  flour  to  defend- 
ants for  sale,  and  that  defendants  received  it,  and  stored  it  in  their  ware- 
house. That  defendants  were  in  the  habit  of  insuring  the  plainUffo'  con- 
signments, charging  insurance  premiums  therefor,  which  were  always 
paid  by  plaintiflis.  That  in  point  of  fact  they  (the  defendants)  had  this 
particular  flour  entered  as  insured  under  their  open  policy  with  "  the 
Texas  Banking  and  Insurance  Company  "  and  charged  plaintiffs  with 
the  premiums  thereon.  This  policy  was  payable  only  to  the  defendants 
or  their  assignees.  The  insurance  attempted  wa.s  effected  in  their 
name,  and  not  in  that  of  plaintifl!^,  who  could  not  have  maintained  an 
action  on  the  policy.  The  insurance  officers  swear  that  defendants 
overloaded  their  policy,  which  was  for  only  ten  thousand  dollars,  and 
that  the  company  had  paid  them  all  it  owed  under  the  policy. 

Under  this  state  of  facts  tlie  right  of  plaintiffo  to  recover  is  too  plain 
for  discussion.  If  the  defendants  did  insure,  it  was  in  their  own  name, 
and  it  was  their  duty  to  collect.  If  they  did  not,  it  was  their  neglect  of 
a  plain  duty  which  makes  themselves  liable  as  insurers.  They  can  not 
avoid  this  liability  by  pretending  that  plaintiffo  had  more  especially 
charged  one  of  their  (defendants')  clerks  with  the  sale  of  this  flour.  There 
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is  no  sufficient  proof  of  that  faot,  and  there  is  no  pretense  that  defend- 
ants were  not  the  oonMgnees. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment  ap- 
pealed from  be.affirmed  with  costs  of  both  courts. 

Marr,  J.,  recused. 


On  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  the  brief  which  he  filed  a  few  months  before  his  death, 
the  able,  unpretending  and  regretted  attorney  who  then  represented  the 
defendants,  based  his  application  for  a  rehearing  of  this  cause,  on  the 
ground  that  the  policy  of  insurance,  though  issued  in  his  client's  name, 
was  procured  for  the  benefit  of  plaintiffe,  and  that  they  could  and  should 
have  sued  thereon. 

He  has  quoted  from  the  reports  of  several  States  to  establish  that 
"  when  a  promise  is  made  to  one  for  the  benefit  of  another,  he  for  whose 
benefit  it  is  made  may  bring  an  action  for  its  breach."  This,  assuredly, 
we  have  never  denied,  for  that  plain  doctrine  is  consecrated  by  our  1^- 
islation  and  jurisprudence.  Here,  that  doctrine  is  a  law,  and  the  action 
given  for  the  breach  of  such  a  promise  is  the  equitable  action.  C.  P.  35. 
In  our  previous  opinion,  what  did  we  maintain  ?  That  the  insurance 
was  effected  in  defendants'  name,  that,  in  substance  as  in  form,  the  policy 
is  payable  but  to  them  or  their  assigns,  and  that»  as  plaintifib  could  not 
legally  have  sued  thereon,  it  was  defendants'  duty,  we  should  have  said 
their  right,  to  claim,  sue  for  and  collect  an  indebtedness,  the  evidence  of 
which  ever  was  and  still  remains  in  their  hands;  but  we  have  neither  en- 
tertained, nor  published  the  more  than  extravagant  proposition  **  that  an 
agent,  who  makes  a  contract  for  his  principal  is  bound  to  enforce  that 
contract,  even  by  litigation." 

The  policy  is  before  us,  and  we  have  to  read  it  as  it  is  written,  to  con- 
strue it  according  to  its  stipulations.  By  its  terms,  who  were  insured? 
Wright  &  Clark  alone.  Against  what  and  for  what  amount  were  they 
insured  ?  Against  fire  and  for  any  amount  not  exceeding  ten  thousand 
dollars.  Whose  property  the  policy  was  intended  to  cover  ?  Their  own 
and  any  property  held  by  them  on  trust  or  on  commission. 

To  have  enabled  plaintiffo  to  bring  an  action  on  that  policy,  three  con- 
ditions had  to  be  complied  with: 

First— The  policy  would  have  had  to  be  assigned  to  them,  and  it  could 
have  been  so  assigned  but  by  written  consent  of  the  corporation.  That 
consent  was  neither  asked,  nor  given. 
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Second — They  would  have  had  to  allege  and  prove  that  the  property 
held  on  commlBsion  for  them  had  been  insured  as  such.  This  was  not 
done. 

Third — They  could  have  successfully  sued  but  on  a  policy  not  exceed- 
ing ten  thousand  dollars,  and  defendants' — this  is  not  disputed — did  ex- 
ceed that  amount  and  was  overloaded. 

Two  important  facts  were  sworn  to  by  the  general  agent  of  the  insur- 
ance company  and  they  stand  uncontradicted.  He  did  not  know  Gordon 
&•  Gomilla  in  connection  with  this  policy,  nor  that  any  flour  of  others 
was  destroyed  by  the  fire:  but,  so  far  as  he  knows,  what  was  due  to 
Wright  &  Clark,  under  the  policy,  had  been  settled  and  paid. 

Under  these  circumstances,  are  they  not  liable  for  the  fuU  value  of  the 
flour  which  was  entirely  destroyed,  and  for  the  injury  done  to  the  bal> 
ance?  In  that  respect,  our  conviction  was  and  still  is  that  they  are 
bound.    So  we  held  and  so  we  hold. 

We  have  found,  in  our  former  decree,  an  error  of  fact,  and'  that  error 
we  hasten  to  correct:  it  is  as  to  the  value  placed  by  us  and  by  the  lower 
court  on  a  portion  of  the  flour,^  the  Alvarado,  for  which  we  should  have 
allowed,  not  nine  dollars  as  we  have  done  for  the  Figaro,  the  best  of  the 
two  brands,  but  only  eight  dollars  and  a  half,  as  there  was,  between, 
those  brands  and  according  to  Gomilla's  own  statement,  a  difference  of 
fifty  cents  per  barrel.  That  excess  was  charged  on  ninety-one  barrels 
and  should  be  deducted  from  plaintifCs'  claim. 

In  their  printed  argument,  defendants  contend  that  they  should  also 
be  allowed  a  commission  of  two  and  a  half  per  cent  on  any  balance  for 
which  they  may  be  held  liable,  as  that  balance  shall  represent  the  full 
value  of  the  property  consigned  to  them,  and  be,  we  must  presume, 
equal  to  the  amount  of  the  proceeds  which  would  have  been  realized 
from  the  sale  of  the  flour.  That  commission  is  not  claimed  in  their 
pleadings  and  can  not  be  allowed. 

It  is  therefore  ordered  that  the  former  decree  of  this  court  be  set  aside, 
and  the  Judgment  of  the  lower  court  avoided,  annulled  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  there  be  judgment 
in  favor  of  plaLntiiEs,  Gordon  &  Gomilla,  and  against  defendants,  the 
firm  of  Wright  &  Clark,  and  against  Mark  H.  Wright  and  P.  B.  Clark, 
the  individual  members  of  said  firm,  in  solido,  for  the  sum  of  fifteen  hun- 
dred and  eighty  three  dollars  and  ninety-one  cents,  with  legal  interest 
thereon  from  judicial  demand,  with  privilege  on  the  property  attached 
by  plaintiffs;  the  costs  of  the  appeal  to  be  paid  by  Gordon  &  Gomilla, 
those  of  the  lower  court  by  defendants. 

Mr.  Justice  Marr  took  no  part  in  this  decision. 
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No.  6727. 

> 

State  ex  bel.  Puqua,  Tutor,  vs.  F.  D.  Brake,  Spbciai.  Judos. 

On  the  recusation  of  a  district  jud«re  in  a  particular  case,  an  attorney  at  law  can 
not  be  compelled  to  accept  the  appointment  of  judse  ad  hoc,  to  try  the  case  in 
place  of  the>  recused  judge ;  nor  to  act.  even  after  bavins:  -accepted  the  appoint- 
ment, and  passed  on  some  preliminary  questions  in  the  case. 

A  PPLICATION  for  a  mandamus. 

Wedge  dt  Moore^  Calhoun  Fluker,  and  Labatt  &  Clinton^  for  relator. 

BeBpondent  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Spenoer,  J.  Certain  suits  are  pending  in  the  district  court  of  East 
Feliciana  between  the  relators  and  K  A.  Cross.  The  Judge  of  that  court 
having  been  of  counsel  previous  to  his  election,  recused  himself,  and  ap- 
pointed the  defendant  Brame,  an  attorney  of  that  court,  special  judge 
to  try  them.  Brame  accepted  the  appointment,  took  the  oath  aa  judge 
ad  hoc,  and  tried  some  preliminary  questions  and  exceptions  therein. 
Subsequently  he  stated  trom  the  bench,  that,  while  he  had  no  interest  in 
the  suits,  nor  had  been  of  counsel,  nor  was  related  within  the  fourth 
degree  to  any  of  the  parties,  he  was  a  personal  friend  of  Mr.  Cross,  and 
had  some  family  relationship  with  parties  to  the  suit.  He  therefore  de- 
clined to  sit  longer  as  judge  ad  hoc,  and  vacated  the  bench,  refusing  to 
proceed  with  the  trial. 

Belators  thereupon  apply  to  this  court  for  a  mandamus  to  compel  him 
to  proceed  as  judge  ad  hoc  to  the  trial. 

The  defendant  answers  in  substance  to  the  rule  Jiisi — 

First — That  article  ninety  of  the  constitution  does  not  compel  an  at- 
torney, not  a  judge  of  any  court,  to  abandon  his  own  business  and 
assume  against  his  will  the  office  and  responsibilities  of  a  judge  in  any 
court  or  case. 

Second — That  he  has  been  appointed  against  his  will,  during  the 
present  term,  judge  ad  hoc  to  try  at  least  half  a  dozen  cases  like  the 
present  and  that  "  the  said  appointments  are  attended  with  neither 
honor,  nor  projftt,  and  are  a  nuisance." 

Third — That  such  compulsory  service  would  be  involuntary  servitude, 
in  violation  of  article  thirteen  of  the  constitution  of  the  United  States. 

Fourth — That  act  No.  70  of  1876  provides  for  the  disposal  of  cases 
like  the  present,  where  no  attorney  possessing  the  requisite  qualifica- 
tions will  serve  as  judge  ad  hoc. 

The  course  of  the  defendant  looks  very  much  like  trifling  with  serious 
interests  and  his  answer  is  wanting  in  that  gravity  which  ought  to  char- 
acterize judicial  proceedings.    He  should  not  have  accepted  unless  he 
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intended  doing  his  duty.  But  we  know  no  law  by  which  we  oan  compel 
him  to  do  so.  The  ninetieth  article  of  the  constitution  requires  the 
judge  to  appoint  an  attorney,  but  does  not  make  it  obligatory  on  the  at- 
torney to  accept,  or  having  accepted,  to  compel  him  to  serve.  If  he  be 
considered  as  an  officer,  a  judge,  still  he  has  the  right  to  resign,  pro- 
vided he  does  not  do  so  inopiwrtunely  and  to  the  defeat  of  the  rights  of 
otiiers.  His  action  in  this  case  amounts  to  a  resignation;  and  although 
it  appears  by  the  certificate  of  the  district  judge  that  there  is  no  other 
attorney  at  that  bar  who  can  be  appointed,  we  do  not  think  that  the  re- 
lators are  remediless.  The  act  No.  70  of  1876  provides,  we  think,  speci- 
fically for  their  case,  and  enables  them  to  have  their  cases  tried  by 
transfer  to  another  district. 
The  mandamus  is  therefore  refused  with  costs  to  be  paid  by  relators. 


No.  6589. 
James  J.  O'Hara  vs.  Mrs.  E.  Booth  and  Nicholas  Connell. 

"When  an  ownor  of  property  within  this  State,  who  is  absent  from  the  State,  is  sued, 
in  a  court,  within  whose  jurisdiction  the  property  is  situated,  he  may  be  brought 
into  court  and  have  a  judgment  in  rem  rendered  against  him.  either  by  attaching 
the  property,  or  by  having  a  curator  ad  hoc  appointed  to  represent  him.  Ser- 
vice of  citation  on  such  curator  is  sufflcient. 

The  purchaser  of  unmortgaged  property,  sold  under  the  decree  of  a  court  of  com- 
petent jurisdiction,  rendered  in  a  suit  where  the  proper  parties  were  duly  rep- 
resented, can  not  have  his  title  to  the  property  assailed  in  any  collateral  man- 
ner;  or,  on  the  ground  of  irregularities  in  the  legal  proceedings  which  only  the 
defendant  in  the  proceedings  could  plead. 

The  adjudication  of  property  sold  under  execution,  at  the  suit  of  a  privilege  cred- 
itor, for  a  price  less  than  the  amount  of  a  prior  privilege  is  utterly  void. 

Seizure  of  property  under  the  execution  of  a  valid  judgment,  gives  a  lien  on  th<' 
property,  superior  to  any  privilege  recorded  against  it  subsequent  to  the  seizure, 

i  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lyiich, 

Hornor  &  Benedict,  for  plaintiff  and  appellee. 

T.  Gllmare  <£•  SojiSy  for  Connell. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  defendant,  Sarah  E.  Booth,  was  the  owner  of  the 
square  of  ground  bounded  by  Liberty,  Howard,  Washington  and  Fourth 
streets,  in  the  city  of  New  Orleans. 

Nicholas  Connell,  as  transferee  of  one  J.  Fallon,  and  O'Hara,  the 
plaintiff,  were  both  creditors  of  Mrs.  Booth  for  the  cost  of  laying  side- 
walks, curbs  and  gutters,  under  contracts  with  the  eit)' — Fallon  on  Lib- 
erty street,  O'Hara  on  Howard  street. 
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Eallon'B  privilege  was  recorded  on  the  fourth  of  March  1872, 0'Hara*8 
on  the  nhith  of  March  1876. 

Connell  sued  on  the  claim  transferred  to  him  by  Fallon,  and,  on  the 
tenth  of  May  1875,  obtained  judgment  against  Mrs.  Booth  for  $669  71, 
with  recognition  of  his  privilege  on  the  lot  of  ground  above  described. 

On  this  judgment  execution  issued  and  was  levied  in  July  1875.  The 
property  subject  to  Connell's  privilege  was  seized,  advertised  for  sale, 
and  adjudicated  to  him  for  $1600,  but  on  account  of  alleged  informali- 
ties in  the  proceedings,  said  property  was  re-advertised,  and,  on  the  fif- 
teenth of  April  1876,  re-adjudicated  to  Connell,  for  $300. 

On  the  twenty-fifth  of  March  1876,  O'Hara  brought  suit  against  Mrs. 
Booth  and  Connell,  on  his  herein-mentioned  claim,  and,  on  the  third  of 
May,  obtained  judgment  against  Mrs.  Booth  alone,  for  $820  28,  with  rec- 
ognition of  his  privilege.    His  demand  against  Connell  was  rejected. 

It  was  after  the  first  and  before  the  second  adjudication  of  the  prop- 
erty to  Connell,  and  while  said  property  was  under  his,  said  Connell's 
seizure,  that  O'Hara's  privilege  was  recorded  and  his  judgment  obtained. 

O'Hara  issued  execution  upon  his  judgment  against  Mra  Booth,  and 
caused  to  be  seized,  as  belonging  to  her,  the  lot  which,  already,  had  been 
sold  to  Connell.  The  sale,  under  O'Hara's  execution,  took  place  on  the 
fifth  of  August  1876,  and,  at  that  sale,  the  property  twice  before  adjudi- 
cated to  Connell,  was  purchased  for  $100  by  A.  Hero,  Jr. 

It  was  after  this  last  adjudication,  that  O'Hara  filed  the  rule  in  and  by 
which  Connell  was  called  upon  to  show  cause  why  the  privilege  securing 
the  claim  transferred  to  him  by  Fallon  should  not  be  cancelled.  To  this 
rule,  Connell  excepted  on  the  grounds  that  such  issues  as  it  presented 
could  not  be  tried  during  the  court's  vacation,  and  that  his  rights  on 
the  property  could  not  thus  be  collaterally  attacked. 

In  answer  to  these  exceptions,  O'Hara's  counsel  contend,  in  their 
printed  argument — 

1.  That  Fallon's  privilege  was  not  recorded  at  the  date  fixed  by  the 
3274th  article  of  the  Ci>'il  Code,  and  that,  under  a  decision  of  this  court 
reported  at  page  seven  of  the  twenty-seventh  Annual,  he  was  not  enti- 
tled to  any  privilege  whatsoever. 

2.  That  the  judgment  of  Connell,  as  transferee  of  Fallon,  is  an  abso- 
lute nullity,  for  the  reason  that,  having  no  privilege,  he  had  no  right  to 
proceed  against  Mrs.  Booth,  an  absentee,  by  the  appointment  of  a  cura- 
tor ad  hoc. 

3.  That  said  curator  was  appointed  without  a  previous  citation  to 
Mrs.  Booth,  before  it  had  been  shown  that  she  was  an  absentee,  and 
that  he,  said  curator — though  it  does  not  appear  that  he  was  cited — an- 
swered Connell's  demand  by  a  general  denial,  upon  which,  on  the  tenth 
of  May  1875,  judgment  was  rendered  against  Mrs.  Booth. 
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Fallon's  daim  against  Mrs.  Booth  is  not  disputed;  its  rank  alone  l8^ 
oonteBted.  That  daim,  its  amount  and  its  character  are  recognized  by 
tiM  Judgment  ot  a  competent  court — tfxaX  Judgment  was  executed  in  tl^e^ 
presence  of  O'Hara;  he  protested,  but  irregularly,  against  the  execution 
under  which  Oonnell  acquired  title  to  the  property,  on  which  they  bothx 
allege  and  tadtly  admit  they  had  a  privilege. 

Could  O'EEara,  disregarding  the  title  so  acquired,  proceed  to  seize  and* 
sell  as  still  belonging  to  Mra  Booth,  the  property  which,  to  his  knowl> 
edge,  had  passed  from  Mrs.  Booth  to  Oonnell  ?  He  seems  to  think  that 
he  could.  In  this,  he  is  mistaken.  Mrs.  Booth  was  absent  from  and 
owned  property  in  the  States  she  was,  beyond  any  doubt,  indebted  to* 
Oonnell,  and,  when  sued  by  the  latter,  was  properly  represented  by  a 
curator  od  Iwc,  on  whom,  as  such,  dtation  was  served  on  the  first  ot 
April  1874. 

There  may  be,  in  the  proceedings  which  are  the  basis  of  Oonnell's 
title,  a  slight  inobservance  of  the  rigid  course  which  should  be  pursued 
to  bind  absentees  and  Justify  the  sale  of  their  property;  but,  if  they  do 
exist,  most  of  the  irregularities  complained  of,  considering  the  evidence- 
now  before  us,  would  only  authorize  those  defenses  and  actions  personal! 
'  to  the  absentee,  and  do  not  import  that  absolute  nullity,  which,  to  be- 
'  pronounced  by  the  court,  needs  but  be  referred  to  and  suggested^  and* 
which,  at  any  time  and  under  all  circumstances,  may  be  urged  by  any- 
interested  party. 

The  curator  ad  Jioc  may  seem  to  have  been  a  little  too  hasty  in  filing* 
his  answer;  unexplained,  that  haste  may  leave  the  impression  that  hie 
acted  before  communicating  with  Mrs.  Booth;  but,  had  he  corresponded 
with  her,  would  she  have  imparted  any  information  he  had  not,  and 
would  any  additional  information  have  changed  the  form  and  substance 
of  the  curator's  answer  ?  That  is  not  probable.  He  may  have  had  rea- 
sons to  believe  that,  in  the  interest  of  the  absentee,  to  avoid  the  useless 
expenses  of  a  litigation  which  could  be  but  uselessly  prolonged,  the  im- 
mediate trial  of  a  suit  on  an  indisputable  and  undisputed  claim  was  as 
proper  as  desirable.  This  did,  nor  could,  in  no  way,  expose  or  affect 
the  rights  of  O'Hara. 

Mrs.  Booth  might,  with  what  result,  we  are  not  prepared  to  decide,, 
assail  as  apparently  irregular  and  suspicious  two  successive  adjudica- 
tions of  her  property  to  the  same  party,  under  the  same  execution;  the 
first  for  sixteen  hundred  dollars,  the  last  for  only  three  hundred.  That 
right,  in  a  proper  pleading  and  under  proper  allegations,  her  creditor 
might  invoke  and  exercise;  but  he  neither  could,  nor  can,  by  mere  sug- 
gestions in  argument,  ask  of  any  court  to  ignore  the  existence  of  a  title,, 
derived  from  the  execution  of  a  Judgment  rendered  after  citation,  the 
Joining  of  issue,  a  trial,  and  the  uncontradicted  proof,  if  not  of  Oonnell's. 
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claim  and  privilege,  at  least  of  the  as  yet  undenied  correctness  of  his 
claim. 

Instead  of  contending  for  a  preference  over  the  price  of  either  the 
first  or  the  second  sale,  O'Hara  has  chosen  to  proceed  directly  against 
the  property,  as  if  it  had  neither  been  seized  nor  sold  under  Connell's 
execution;  he  has  chosen  to  seize  after  an  executed  seizure,  to  sell  after 
a  previous  sale,  to  acquire  after  the  title  thus  acquired  had,  to  his 
knowledge,  passed  from  the  seized  debtor  to  one  of  het  creditors — and, 
in  its  present  form,  his  action  can  not  prevail. 

For  at  least  two  reasons,  plaintiffs  demand  should  be  disallowed: 

1.  If,  at  the  date  of  the  sale  made  under  his  execution,  the  title  to  the 
property  was  in  Mrs.  Booth,  Hero's  bid  of  one  hundred  dollars  was  en- 
tirely insuflQcient  to  discharge  the  prior  privileges  and  mortgages  bear- 
ing on  said  property,  and  its  adjudication  at  that  price  was  absolutely 
void.    C.  P.  684. 

2.  Whether  Fallon's  transferred  claim  was  or  was  not  properly  certi- 
fied and  recorded,  Connell,  by  his  seizure,  whiifa  antedates  the  recording 
of  the  evidence  of  O'Hara's  contract,  was  invited  with  a  privilege 
which  entitled  him  to  be  paid  by  preference  to  all  other  creditors  of 
Mrs.  Booth,  out  of  the  price  of  the  property  seized.  C.  P.  722;  27  An, 
290.  '"^^ 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  bo  and  it  is  hereby  annulled,  avoided  and  reversed,  and 
plaintiflTs  rule  dismissed  at  his  costs  in  both  (|(jurts. 


On  Application  for  Rehearinq. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Even  if  the  plaintiffs  rights  are  of  the  character  repre- 
sented by  him,  and  oven  if  the  defendant  Connell  had  no  privilege,  still 
we  could  give  him  no  relief  under  the  form  of  action  pursued  in  this 
case. 

If  we  treat  and  consider  Connell's  judgment  as  but  an  ordinary  debt 
without  privilege,  still  the  seizure  and  sale  of  Mrs.  Booth's  property 
thereunder  undoubtedly  had  the  effect  of  transferring  that  property  to 
him;  and  if  it  is  true  as  asserted  by  plaintiff  that  he  had  thereon  prior 
to  the  sale  a  valid  and  subsisting  privilege,  superior  to  any  right  of 
Connell,  that  privilege  was  not  divested  by  the  sale.  We  can  not  treat 
that  sale  £is  a  nullity.  The  law  is  too  plain  for  that.  Where  the  sale  of 
a  debtor's  property  is  real  and  not  slmulatedf  and  where  a  creditor  has 
not  a  privilege  or  mortgage  containing  the  pact  de  non  aVienando,  the 
creditor  can  not  disregard  the  sale  and  seize  the  property.    His  only 
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remedy,  if  an  ordinary  creditor,  is  the  regular  revocat07*y  action,  witii 
allegation  and  proof  of  the  debtor's  insolvency — if  a  mortgage  or  privi- 
leged creditor,  he  may  proceed  by  the  hypothecary  action.  Now  it  is  not 
pretended  that  the  rule  in  this  case  comes  under  either  of  these  forms 
of  action;  and  plaintiff  must  therefore  fail,  unless  the  judgment  of  Con- 
nell,  and  therefore  the  proceedings  under  it,  were  absolutely  and  radi- 
cally null.  The  plaintiff  contends  that  they  were,  first  because  Mrs. 
Booth  was  represented  by  a  curator  ad  hoc  upon  mere  allegation  of  her 
being  an  absentee;  and  second  because,  an  absentee  can  only  be  brought 
into  court  by  attachment  or  seizure  of  his  property,  if  the  seizing  credit- 
or has  no  privilege.  It  will  be  time  enough  to  discuss  the  question 
whether  Mrs.  Booth  was  or  was  not  an  absentee,  when  Conneirs  judg- 
ment is  attacked  by  her  on  that  ground,  or  by  her  creditors,  in  a  proper 
form  of  action.  One  thing  is  clear  and  that  is,  that  if  she  was  in  point 
of  fact  an  absentee,  then  the  appointment  of  a  curator  ad  hoc  to  repre- 
sent her,  could  not  be  invalidated  because  made  by  the  judge  on  in- 
sufficient proof  or  even  without  proof.  We  must  presume  that  the 
judge  did  his  duty,  and  we  think  this  record  shows  that  he  did,  for 
throughout  this  litigation  she  is  treated  as  an  absentee,  even  by  the 
plaintiff  himself.  Nor  is  it  true  imder  the  jurisprudence  of  this  State  as 
now  settled,  that  an  absentee  owning  property  in  this  State  can  only  be 
brought  into  court  by  the  attachment  or  seizure  of  his  property,  when 
the  creditor  has  no  privilege. 

The  rule  as  now  settled  (and  we  believe  correctly)  is  that,  where  an 
absentee  owns  property  in  this  State,  any  creditor  may  bring  him  into 
court,  quoad  that  property,  by  the  appointment  of  a  curator  ad  hoc,  and 
that  the  judgment  rendered  contradictorily  with  the  curator  may  be 
executed  on  that  property.  The  judgment  is  good  in  rem,  but  not  in 
personam.  Of  course  it  would  have  to  appear  in  the  pleadings  and 
proof  that  the  absentee  owned  property  within  the  jurisdiction  of  the 
court 

In  conclusion  if  Mrs.  Booth  was  and  is  insolvent,  and  the  judgment 
of  Connell  a  fraud  upon  her  other  creditors,  the  revocatory  action  must 
be  resorted  to.  If  the  complaining  creditor  has  a  mortgage  or  privilege 
upon  the  property  alienated,  he  may  resort  to  the  hypothecary  action. 
If  the  sale  is  a  simulation,  or  if  the  creditor  holds  a  mortgage  or  privi- 
lege under  the  pact  de  non  alienando,  he  may  disregard  the  sale  and 
seize,  but  not  otherwise.  Plaintiff  does  not  allege  or  pretend  himself  io 
be  within  these  exceptions. 

Rehearing  is  refused. 


822 


SUPREME  COURT  OF  LOUISIANA, 

Borde  vs.  Mrs.  William  Ersklne. 


No.  6675. 


»  822 
111  1M4 
111    M9 


Joachim  Bobde  vs.  Mrs.  William  Ebskine  et  al.  , 

When  an  additional  party  is  made  to  a&  appeal  after  the  execution  of  the  appeal 
bond  in  favor  of  the  olerk.  a  new  bond  fii  not  necessary. 

On  such  a  bond  all  parties  to  the  appeal,  no  matter  at  what  sta^e  of  the  proceedings 
'    they  may  have  become  pttrties.  have  their  recourse. 

Citation  of  appeal  should  be  served  on  a  resident  party  in  person,  or  at  his  domi- 
cile, not  on  his  attorney.  But  if  an  improper  citation  has  been  nuulo  by  the 
sherifiT,  not  shown  to  have  been  caused  by  the  fault  of  the  appellant,  it  will  not 
•   justify  the  dismissal  of  the  appeal. 

The  filing  of  properly  certified  copies  of  missing  parts  of  a  transcript,  absent  by 
fault  of  the  clerk  of  the  lower  court,  will  be  allowed,  although  it  Is  not  the 
method  prescribed  for  perfecting  an  incomplete  record. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.   PardeCy  J. 
K  Bermudez,  for  plaintiff  in  rule. 
H.  L.  Lazarus,  for  defendant  in  rule. 
K  H.  Mc  Caleb,  for  defendants. 
JSamhola  &  Diicros,  for  Mrs.  Fernandez,  appellant. 

On  Motion  to  dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  instituted  a  suit  for  the  partition  of  a 
plantation  owned  by  him  in  common  with  the  defendants,  in  which  there 
was  rendered  a  judgment  for  a  partition  by  licitation.  There  was  a 
sale,  and  Mrs.  Carmen  Fernandez  was  the  purchaser.  In  March,  1877, 
^oarde,  the  plaintiff,  alleging  that  the  property  was  incumbered  with 
certain  mortgages  which  he  describes,  and  that  Mrs.  Fernandez  was  the 
adjudicatee,  and  that  their  erasure  is  necessary  to  give  her  a  clear  title, 
took  a  rule  to  shew  cause  why  they  should  not  be  erased.  The  rule  was 
served  on  all  the  joint  owners,  and  upon  the  under  tutor  to  two  minors 
who  were  defendants,  whose  mother  and  tutrix  was  a  co-defendant,  and 
also  upon  the  mortgagees,  except  one.  On  trial,  the  rule  was  discharged, 
and  Boarde  appealed.  He  furnished  no  bond,  and  abandoned  the  ap- 
peal. 

In  April  the  purchaser  prayed  an  appeal  by  petition,  making  all  the 
mortgagees  and  owners  parties,  except  Boarde,  which  was  granted  upon 
a  bond  of  two  hundred  and  fifty  dollars,  which  was  duly  executed  ¥?ith 
surety.  Subsequently,  upon  discovering  that  Boarde  had  been  omitted, 
she  filed  a  supplemental  petition  supplying  the  omission,  and  there  was 
an  order  making  him  a  party,  and  he  was  cited.  No  additional  bond 
was  given. 

The  motion  to  dismiss  is  based  on  several  grounds.  One  of  them  is 
that  the  failure  to  execute  a  new  and  additional  bond  vitiates  the  appeal 
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as  to  Boarde,  who  is  a  necessary  party.  This  is  untenable.  The  bond 
is  in  favor  of  the  clerk,  and  all  parties  to  the  appeal  can  recover  on  it 
And  besides  if  Boarde  himself  does  not  complaiji  of  the  want  of  an 
additional  bond,  it  is  not  for  the  appellants  to  complain  for  him.  The 
circumstance  that  Boarde's  name  was  not  included  in  the  original  peti- 
tion for  appeal  would  have  been  fatal,  had  the  defect  not  been  cured  by 
the  supplemental  petition  and  citation  upon  it  We  are  referred  to 
several  decisions  to  the  effect  that  those  only  are  parties  to  the  appeal 
whose  names  are  in  the  bond.  All  of  them  are  under  the  old  law  which 
required  the  insertion  in  the  appeal  bond  of  all  the  parties,  a  provision 
which  sometimes  was  so  incapable  of  sure  fulfillment  that  the  legisla- 
ture tardily,'  but  effectually,  removed  the  difficulty  by  substituting  the 
name  of  the  clerk,  and  authorizing  the  parties  to  avail  themselves 
of  it 

Another  ground  for  dismissal  is  the  want  of  proper  citation  to  the 
under  tutor.  He  was  a  party  to  the  partition  suit,  and  was  regularly 
•cited  therein.  The  citation  of  appeal  was  served  on  his  attorney,  which 
Is  the  proper  mode  of  service  on  a  non-resident  CJode  of  Practice,  art. 
^582.  But  he  is  a  resident  of  the  State,  and  was  at  that  time,  if  the 
sheriff's  return^be  correct,  absent.  The  service  should  have  been  at  his 
domicile.  Ratliff  vs.  Creditors,  14  La.  292.  Under  the  act  of  1889,  an 
-appeal  will  not  be  dismissed  on  the  ground  of  irregularity  in  the  service 
of  citation,  if  it  is  not  imputable  to  the  appellaht  We  think  that  statute 
protects  the  appellant  in  this  case.  She  alleged  in  her  petition  of  ap- 
peal that  the  under  tutor  was  a  resident  of  Orleans,  and  prayed  for  his 
•citation.  The  sheriff  should  have  known  how  to  cite  him.  There  is 
nothing  before  us  to  shew  that  the  appellant,  or  even  her  attorney,  mis- 
directed the  sheriff,  and  by  her  own  fault  caused  an  improper  service  to 
^e  made. 

Another  objection  is  urged  that  the  record  is  incomplete,  and  the  ap- 
pellant has  attempted  to  supply  its  deficiencies  by  filing  along  with  it  a 
copy  of  a  missing  paper.  The  clerk  also  makes  a  supplemental  certi-  * 
ficate  as  to  some  omitted  words  in  the  transcript.  These  omissions  are 
attributable  to  the  clerk,  and  should  not  prejudice  the  appellant  The 
proper  and  regular  mode  of  perfecting  the  transcript  is  by  a  writ  of 
•certiorari,  but  as  was  said  in  Baltimore  v.  Parlange,  it  is  useless  to  order 
the  writ  when  certified  copies  of  the  missing  documents  have  been  filed. 
'25  Annual,  335. 

The  facility  for  dismissing  appeals  that  formerly  existed,  and  of  which 
parties  constantly  availed  themselves  to  the  great  detriment  of  substan- 
tial justice,  has  been  restricted  by  the  wise  substitution  of  an  officer  to 
the  names  of  the  litigants  in  the  appeal  bond,  so  that  an  appeal  by 
motion  can  rarely  be  dismissed  for  technical  objections.    It  would  be 
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an  equally  wise  amendment  of  the  law,  if  the  process  of  taking  and 
servinp:  an  appeal  by  petition  were  simplified  by  some  equally  effectual 
means. 

The  motion  to  dismiss  is  denied,  and  the  case  is  continued  with  leave- 
to  the  appellant  to  have  the  under  tutor  properly  cited. 


»    8M| 
JWJ2J5 

51  1819  No.  6409. 

I  51  HOl| 

£1^  ^g  State  vs.  T.  J.  Newhouse  and  A.  Newhouse. 

In  .the  selection  of  the  persons  from  whom  the  regular  juries  shall  be  drawn  for  the 
trial  of  oases  in  the  Superior  Criminal  Ck)urt  for  the  parish  of  Orleans,  the  jury 
commissioners  appointed  under  the  law  to  make  the  selection,  can  not  delefirate 
that  duty  to  any  other  person. 

The  jury  commissioners  must  themselves  make  the  selection,  and  mxist  make  it- 
from  aU  the  qualified  voters  of  the  parish  of  Orleans. 

Their  mere  approval  of  a  selection  made  by  some  one  else,  can  impart  no  validity  to 
the  selection. 

A  jury  commissioner  who  has  accepted  another  office,  and  Qualified  in  it,  is  thence> 
forth  constitutionally  disqualified  from  servincras  a  jury  commissi  :>n6r. 

A  PPEAL  from  the  Superior  Criminal  Court.    Steele,  J. 

H.  K  Ogden,  Attorney  General,  for  the  State. 

CuUqm  &  Castelianos,  for  T.  J.  Newhouse,  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  X  The  defendants  were  indicted,  and  tried  at  the  April  term 
1876  of  the  Superior  Criminal  Court,  for  murder.  The  verdict  of  the 
jury  was  not  guilty  as  to  A.  Newhouse  and  guilty  of  manslaughter  as  to 
T.  J.  Newhouse,  who  was  accordingly  sentenced  to  twenty  years  hard 
labor.  He  appeals  and  presents  various  grounds  for  reversal  of  said 
yerdict  and  sentence.    We  shall  notice  but  two  of  them. 

The  fifth  section  of  act  No.  124  of  1874  provides: 

*'  Be  it  further  enacted,  eta,  That  on  and  after  the  first  day  of  April, 
1874,  all  grand  and  petit  juries  in  the  district  courts,  civil  and  criminal, 
for  the  parish  of  Orleans,  shall  be  drawn  pursuant  to  the  provisions  of 
this  act,  as  follows:  There  shall  be  two  jury  commissioners,  to  be  se- 
lected from  the  qualified  voters  of  the  parish  of  Orleans,  and  appointed 
by  the  Governor,  who  shall  hold  their  offices  and  be  removable  at  the 
pleasure  of  the  Governor.  The  commissioners  shall  receive  for  their 
services  five  hundred  dollars,  each,  per  annum,  payable  quarterly  by  the 
city  of  New  Orleans.  They  shall  select  impartially  from  the  citizens  of 
the  parish  of  Orleans  having  the  qualifications  requisite  to  register  as 
voters,  the  names  of  not  less  than  five  hundred  good  and  competent. 
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meD,  a  list  of  whose  names  shall  be  made  out  and  returned  certified  un- 
der their  bands  to  the  clerk  of  the  Superior  Criminal  Court,  to  be  filed 
by  him  in  his  office;  said  list  shall  be  kept  complete  and  supplemented 
from  time  to  time.  Each  of  the  names  on  said  list,  and  all  supplemental 
lists  shall  be  written  out  by  said  clerk  on  a  separate  slip  of  paper,  to- 
gether with  the  place  of  resilience  of  each  person,  and  the  slips  of  paper 
on  which  shall  be  written  the  names  and  places  of  residence  of  persons 
on  the  said  list,  shall  be  placed  in  a  box  or  wheel  to  be  kept  for  that  pur- 
pose by  the  sheriff  of  the  court,  and  ten  days  before  the  expiration  of 
every  month  in  which  the  said  Superior  Criminal  Court  shall  hold  its 
sessions,  the  said  commissioners  together  with  the  criminal  sheriff,  shall 
proceed  to  draw  from  said  box  or  wheel  not  less  than  forty-eight  names, 
and  the  persons  whose  names  shall  be  so  drawn,  shall  constitute  the 
petit  jury  for  the  month  or  session  of  the  court  succeeding  such  draw- 
ing," etc. ' 

Before  proceeding  to  trial  the  accused  challenged  the  array  of  petit 
jurors,  and  moved  to  quash  and  set  aside  the  venire,  on  various  grounds, 
among  which  were  these: 

First — That  the  names  from  which  the  venire  was  drawn  and  out  of 
which  the  petit  jury  was  composed,  were  not  selected  by  the  jury  com- 
missioners, but  that  a  list  of  over -two  hundred  names  was  furnished  by 
one  Lionel  Adams  to  sidd  commissioners,  and  said  names  were  put  into 
the  wheel  from  which  said  venire  was  drawn. 

Second — That  in  the  said  wheel  at  the  time  said  venire  was  drawn, 
there  were  names  of  persons  selected  by  James  Lewis  and  Smallwood  as 
jury  commissioners,  at  a  time  when  said  Lewis  was  not  a  jury  com- 
missioner, he  having  months  before  resigned  said  office  and  accepted 
that  of  police  commissioner,  both  offices  being  of  trust  and  profit. 

Both  of  these  objections  were  we  think  clearly  shown  to  be  true  in 
point  of  fact.  It  seems  that  the  commissioners  to  lighten  their  labors 
asked  Adams  to  furnish  them  a  list  of  two  or  three  hundred  names  for 
the  jury  wheel,  which  he  did.  The  commissioners  in  their  testimony 
state  that  they  looked  over  and  approved  this  list  after  Adams  prepared 
)t.  The  district  judge  was  of  opinion  that  this  was  a  substantial  com- 
pliance with  the  statute  and  that  the  commissioners  by  approving,  made 
the  list  their  own  selection.  "We  do  not  think  so.  To  so  hold  would  be 
equivalent  to  affirming  that  the  commissioners  could  act  by  proxy  or 
deputy  in  the  perfonnance  of  their  very  important  and  grave  duties. 
Nothing  in  the  statute  justifies  such  an  inference.  Much  leds  could  their 
functions  be  performed  by  a  person  like  Mr.  Adams,  who  was,  as  it  were, 
a  mere  bystander,  under  none  of  the  obligations  of  an  officer,  or  even  of  an 
agent  or  proxy.  It  is  manifest  that  there  would  and  could  be  no  security 
for  the^^ccused* against- packed  juries,  it  they  be-selected  in  this  loose 
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way.  The  intent  of  the  law  was  that  two  responsible  and  competent 
men  should,  under  the  appointment  of  the  Governor  and  under  the  sanc- 
tion of  an  oath,  select  ^om  all  the  voters  of  the  parish,  a  list  of  persons 
to  serve  as  jurors;  that  they  should  inspect  and  select  from  the  names  of 
all  the  voters,  and  not  simply  inspect  and  approve  what  might  be  *'  a  cut 
and  dried  "  list  of  two  or  three  hundred  names.  Such  a  system  is  too 
liable  to  abuse  to  be  tolerated  or  sanctioned  by  courts  charged  with  the 
lives  and  liberties  of  the  citizen. 

It  seems  that  James  Lewis  was  one  of  the  jury  commissioners  up  to 
August  1875^  when  he  tendered  his  resignation  and  was  appointed  a  po- 
lice commissioner  by  the  Governor,  with  a  salary  of  $2000  per  annum. 
His  salary  as  jury  commissioner  was  five  hundred  dollars  per  annum. 
He  in  August  1875  took  the  oath,  and  qualified  as  police  commissioner 
and  entered  fully  upon  the  duties  of  his  new  office.  But  as  the  Governor 
did  not  appoint  his  successor  as  jury  commissioner  he  continued  to  act 
as  such  also  up  to  and  including  February  1876,  drawing  the  salary  of 
both  offices. 

The  117th  article  of  the  constitution  declares  that  *'  no  person  shall 
hold  or  exercise,  at  the  same  time,  more  than  one  office  of  trust  or  profit, 
except  that  of  justice  of  the  peace  or  notary  public." 

In  the  case  of  the  People  vs.  Carrique  2  Hill  93  the  Court  of  Errors 
and  Appeals  of  New  York  held:  ''  The  appointment  of  a  person  to  an 
office  incompatible  with  one  held  by  him  is  valid  and  he  has  a  right  of 
election  between  the  two.  If  he  accepts,  take  the  oath  and  enter  on  the 
duties  of  the  second  office,  the  first  is  absolutely  determined." 

The  constitution  declares  all  offices  of  trust  or  profit  incompatible  with 
each  other,  when  held  by  the  same  person,  except  one  of  them  be  justice 
of  the  peace  or  notary  publia 

By  accepting  and  entering  upon  the  duties  of  the  office  of  police  com- 
missioner James  Lewis  ceased,  ipso  facto ^  to  be  a  jury  commissioner. 
And  it  appearing  that  the  wheel  from  which  the  venire  in  this  case  was 
drawn,  did,  at  the  time  of  said  drawing,  contain  the  names  of  persons 
placed  there  by  James  Lewis  after  he  ceased  to  be  a  commissioner,  the 
venire  was  unlawful. 

Article  122  of  the  constitution,  directing  that  all  officers  "  shall  con-  ^ 
tinue  in  the  discharge  of  their  duties,  until  their  successors  are  quali- 
fied," has  no  application  to  a  case  like  this,  where  the  office  has  been  ab- 
solutely vacated.  The  absurdity  of  such  an  application  of  it,  will  be 
made  manifest  by  illustration:  Should  the  Chief  Justice  of  this  court  be 
elected  Governor,  could  he  fill  both  places  until  he  saw  proper  to  appoint 
his  own  successor  on  this  bench  ?  We  conclude  therefore  that  the  chal- 
lenge of  the  array  and  the  motion  to  quash  the  venire,  made  before  trial 
and  in  limine,  should  have  been  sustained. 
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It  is  therefore  ordered  adjudged  and  decreed,  that  the  verdict  and 
sentence  appealed  from  be  set  aside  and  annulled  and  it  is  further  or- 
dered that  this  cause  be  remanded  to  the  court  a  qua  for  a  new  trial,  ac- 
cording to  law. 


No.  5786. 
Heirs  of  Guturrez  vs.  B.  &  W.  Croner  et  al. 

An  appeal  bond  driven  for  the- full  amount  required  by  law.  but  in  which  two,  or 
more  Bureties  bind  themselves,  each  for  a  designated  part  of  that  amount,  is  a 
ffood  and  legal  bond. 

• 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier^ 
J. 
George  i.  Bright,  for  plaintiff  and  appellee. 
Cotton  &  Levy,  for  defendants. 

On  Motion  to  dismiss. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  In  this  case  each  of  the  two  sureties  bound  himself  for  one 
half  of  the  amount  of  the  appeal  bond.  Appellees  move  to  dismiss  the 
appeal  on  the  ground  that  the  law  requires  the  sureties  to  bind  them- 
selves, each,  for  the  whole  amount. 

There  might  have  been  some  foundation  for  such  a  motion  under  the 
Code  of  Practice,  article  575,  as  originally  promulgated.  The  English 
text,  which  is  merely  a  translation  of  the  original  compilation  in  French, 
required  the  appellant  to  give  his  obligation  ''with  a  good  and  solvent 
security;",  and  the  corresponding  French  text  is,  "avec  le  cautionnement 
d'une  per  Sonne  bonne  et  solvable,** 

In  the  amendments  to  this  article  the  phraseology  is  changed  so  as  to 
read:  "with  good  and  solvent  security."  Acts  of  1868,  p.  167;  18c 9,  p. 
11 ;  Revised  Statutes,  1870,  sections  43, 567. 1921 ;  Revised  Code  of  Prac- 
tice, article  575. 

"Security,"  the  thing,  ought  not  to  be  used  as  the  synonym  of  "surety," 
the  person.  The  "  security,"  which  the  law  requires,  must  be  a  single 
obligation :  there  is  no  good  reason  why  there  may  not  be  several  sure- 
ties who  bind  themselves,  in  the  aggregate,  for  the  entire  amount,  each 
binding  himself  for  part  only  of  that  amount.  Where  the  bond  is  for  a 
large  amount,  better  "security"  would  be  afforded  by  a  number  of 
sureties,  each  having  ample  means  to  meet  that  part  of  the  obligation 
for  which  he  binds  himself,  than  by  a  single  "  surety,"  whose  death  or 
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insolvency,  which  might  occur  at  any  time,  might  either  greatly  impair 
or  even  destroy  the  value  of  the  '■  security." 

Our  predecessors  decide!  that  appeal  bonds  in  which  there  were  sev- 
eral sureties,  each  binding  himself  for  part  only  of  the  aggregate 
amount,  were  sufficient.  21  An.  443 ;  ib.  730  ;  22  An.  124.  These  decis- 
ions are  in  conformity  with  our  view3  of  the  law  ;  and  they  have  been 
followed  in  practice  8in?e  1869. 

The  motion  to  dismiss  \a  overruled,  with  costs. 


No.  5385. 
Andreas  Righoux  ve«  Mayer  Bros. 

A  principal  who  employs  an  a^entto  do  a  legal  thin«r,  is  not  liable  in  damaces  for 
any  illegal  act  of  the  agent  done  in  the  exeoution  of  the  mandate,  to  which  the 
principal  was  not  accessory,  or  privy. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Cullam,  J. 
Trial  by  jury. 

Hornor  &  Benedict  and  F,  W.  Bakery  for  plaintiff  and  appellant 

James  H.  Grover,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  an  action  for  $10,000  damages  for  malicious  arrest 
Defendants  were  judgment  creditors  of  plaintiff  for  some  8800.  Beings 
unable  to  find  property  they  employed  Pecora  and  two  other  detectives 
to  hunt  it  up,  promising  them  $400  if  they  foimd  property  to  satisfy  the 
writ  It  seems  the  plaintiff  was  a  Havana  lottery  ticket  vendor  and 
these  detectives  got  him  arrested  on  a  charge  for  unlawfully  selling 
them.  The  affidavit  was  made  by  one  James  Lawrence,  a  gambler. 
Plaintiff  was  taken  to  the  police  station  and  his  valuables,  consisting  of 
watch,  chain,  $100  in  currency,  two  checks,  and  some  lottery  tickets  were 
taken  into  custody,  and  from  his  person,  by  the  prison  officials,  and  de- 
posited with  their  property  clerk.  Thereupon  a  deputy  sheriff  levied  a 
fieri  facias  upon  them  under  the  judgment  of  Mayer  Bros.  vs.  Richoiix. 
Plaintiff  was  after  about  two  hours  bonded  out  and  on  next  day  the 
Fifth  District  Court  ordered  the  sheriff  to  return  to  plaintiff  his  effects, 
which  was  done.  No  one  appearing  to  prosecute  the  plaintiff,  the  charge 
was  dismissed.  Thereupon  he  brings  this  suit  which  was  tried  by  jury, 
and  there  were  verdict  and  judgment  for  defendants.    Plaintiff  appeals. 

The  evidence  satisfies  us  as  it  did  the  jury  that  the  defendants  were 
not  privy  to  and  did  not  authorize,  or  know  of  this  arrest.  They  are 
not  responsible  for  the  illegal  and  tortious  acts  of  the  detectives,  who 
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were  employed  to  find  property  of  plaintiff  for  seizure  under  defendants' 
judgment.    There  was  nothing  wrong  in  such  employment.    And  surely 
it  did  not  authorize  the  employees  to  do  the  wrongful  act  complained  of. 
The  judgment  is  affirmed  with  cost«  of  both  courts. 


No.  5438. 
Mary  Duncan  vs.  Michael  Duncan. 


Parol  evidence  is  not  admissible  to  prove  an  acknowledfi:ment  of,  and  promise  to 

pay  a  debt,  after  the  debt  has  become  prescribed.  29 

Prescription  will  not  be  suspended  on  account  of  the  absence  of  the  creditor  from      |^ 
the  domicile  of  the  debtor,  when  It  appears  that  it  was  In  the  power  of  the  creditor 
to  reach  the  domicile,  and  there  brine  suit  in  time  to  avoid  the  prescription  of 
his  debt. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J.    Trial  by  jury. 

Belden  &  Handlin,  for  plaintiff  and  appellee. 

Foley  &  Bnisson,  for  defendant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  motion 'to  dismiss  this  appeal,  filed  on  November  9, 
1877,  is  upon  the  identical  ground  taken  in  a  former  motion  to  dismiss, 
filed  November  12, 1875,  which  was  overruled  by  our  predecessors.  The 
appellee  can  not  be  permitted  thus  to  revive  an  issue  already  decided 
against  him.    The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

The  plaintiff  sued  for  $1490,  money  alleged  to  have  been  loaned  to  the 
defendant,  in  1857  and  1858.  The  defendant  pleads  a  general  denial  and 
the  prescriptions  of  three,  five,  and  ten  years.  There  is  a  mass  of  con- 
tradictory, and  (as  the  plaintiff  has  chosen  her  action)  irrelevant  testi- 
mony in  the  record,  which  it  is  unnecessary,  therefore,  to  consider  in  the 
present  case.  The  transcript  has  been  made  up  with  culpable  careless- 
ness, and  displays  frequent  and  evident  errors.  There  is,  however,  evi- 
dence enough  in  it  to  correct  the  principal  errors,  and  to  enable  us  to  ad-  • 
judicate  the  case,  and  we  shall  proceed  to  do  so. 

The  plaintiff  relies  mainly  upon  two  drafts  or  checks  of  the  defendant, 
the  ilates  of  which  are  both  erroneously  given  in  the  record,  but  are  suf- 
ficiently shown  by  the  evidence  of  plaintiff  herself  and  other  witnesses, 
to  inform  us  that  the  first,  that  on  the  Bank  of  James  Eobb,  was  given 
some  time  in  1858,  and  the  last,  that  on  the  Merchants'  Bank,  some  time 
in  1859,  probably  in  February  of  that  year.    These  drafts  are  both  for 
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the  same  amount,  which  is  precisely  that  sued  for,  $1490,  and  the  latter 
is  admitted  by  the  plaintifT,  and  otherwise  shown  to  have  been  given,  in 
lieu  of  the  former,  the  bank  of  James  Robb  having  been  meiiged  in  and 
BuccQieded  by  the  Merchants'  Bajik.  In  June,  1860,  the  plaintiff  went  to 
Ireland  to  visit  her  relations,  and  took  the  drafts  or  checks  with  her,  with- 
out having  presented  either  of  them  for  payment  until  her  return  to  New 
Orleans,  in  November,  1868,  when  she  presented  the  later  check,  that  on 
the  Merchants'  Bank,  and  was  answered  that  there  were  no  funds  to 
meet  it  Both  checks  were  payable  to  her  order,  and  drawn  by  the  de- 
fendant It  is  unnecessary  tA  consider  the  effect,  if  any,  of  the  late  civil  war 
upon  the  rights  of  the  parties  to  this  litigation  in  regard  to  the  matter  of 
prescription;  as  to  whether  this  be  considereid  an  action  for  money  loaned, 
which  the  plaintiff  has  chosen  to  make  it,  and  by  which  she  is  bound,  or 
on  the  check  of  the  defendant,  which  seems  only  to  have  been  intro- 
duced and  relied  upon  of  evidence  of  the  alleged  loan. 

There  was  no  inability  on  the  part  of  the  plaintiff  to  reach  the  dty  of 
New  Orlea'ns  (her  own  domicile  and  that  of  the  defendant  all  the  time), 
and  to  have  instituted  suit  in  ample  time  to  have  avoided  the  effect  of 
any  prescription  applicable  to  either  action.  Neither  can  she  be  con- 
sidered to  have  presented  the  check  within  a  reasonable  time,  as  she 
might  have  done,  either  before  or  after  the  close  of  the  war.  It  is,  how- 
ever, urged  that  the  defendant  acknowledged  the  debt,  and  promised  to 
pay  it  some  time  in  1871,  within  less  than  three  years  prior  to  the  insti- 
tution of  this  suit,  which  was  on  the  third  of  May,  1873.  Even  accepting 
the  truth  of  the  statements  on  this  subject,  they  can  not  be  considered, 
as  the  only  evidence  is  parol  acknowledgments  and  promises  made  by 
the  defendant,  "  after  prescription  had  already  run,"  to  the  reception  of 
which  the  defendant  excepted,  and  which  was  not  receivable  under  the 
statute.  R.  C.  C.  2278,  paragraph  four,  which  is  but  a  reprint  of  the  old 
law.  This  evidence  was  improperly  received  in  the  court  below,  and  can 
not,  therefore,  be  considered  on  appeal. 

Under  the  pleadings  and  the  evidence,  the  defendant's  plea  of  prescrip- 
tion should  have  been  sustained.  The  case  was  tried  by  a  jury,  and 
there  was  a  verdict  and  judgment  for  the  plaintiff,  for  one  thousand  dol- 
lars. Precisely  how  this  sum  was  arrived  at  by  the  jury,  the  record  does 
not  inform  us,  and  there  are  some  circumstances  in  the  case  which  may 
have  affected  the  jury  unfavorably  toward  the  defendant,  and  tended  to 
induce  the  verdict  which,  under  the  law  and  facts,  we  feel  it  our  duty  to 
set  aside.  Had  the  evidence  been  confined  to  that  introduced  by  the 
plaintiff,  or  to  the  real  issues  in  this  case,  we  should  be  content  to  stop 
here.  The  defendant  has,  however,  in  his  zeal  to  defeat  the  plaintifTs 
present  action,  disclosed  some  facts  which  tend  to  show  that,  whether 
equitably  liable  to  plaintiff  or  not,  he  may  be,  to  some  extent,  legally  so 
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in  another  action  or  other  amount  We  refer  more  particularly  to  the 
price  of  bank  stock  which  he  himself  owns  to  have  belonged  to  the  plain- 
titr,  and  the  proceeds  of  which,  when  sold,  appear  to  have  inured  to  his 
benefit  Neither  this  nor  any  balance  of  rents  collected,  if  such  there  be, 
can  be  allowed  in  this  action;  but,  that  no  possible  prejudice  may  result, 
the  right  of  plaintiff,  if  any  such  she  have,  to  recover  in  another  action 
on  these  accounts,  is  reserved  to  her  from  this  adjudication. 

This  record  has  an  unsavory  odor  of  family  discord,  resulting,  to  all 
appearance,  from  a  disreputable  attempt  to  control  the  small  means  of 
an  ancient  maiden.  It  is  probable,  from  the  evldence,.that  so  far  at 
least  as  the  defendant  is  concerned,  the  late  war  and  its  unhappy  conse- 
quences of  loss  and  decline  of  property  and  business,  and  an  honest  im- 
pression that  he  had  essential  rights,  may  have  been  mainly  responsible. 
Plaintiff  and  defendant  are  brother  and  sister,  and  appear  to  have  lived 
most  amicably  and  happily  together,  as  becomes  that  relation,  for  very 
many  years,  and  with  the  utmost  mutual  trust  and  confidence.  During 
all  those  years  the  plaintiff  was  the  recipient  from  the  defendant  of  many 
substantial  evidences  of  brotherly  regard  and  liberality,  and,  whatever 
may  be  her  present  legal  rights  as  against  the  defendant,  the  evidence 
renders  it  probable  that  they  are  mainly  due  to  that  kindness  and  confi- 
dence, and  that,  but  for  the  avariciousness  and  iaterference  of  others, 
who  have  contributed  nothing  toward,  but  who  seek  to  control  them,  those 
rights  would  never  have  been  strictly  asserted  or  inquired  into;  but  that 
the  old  and  proper  relation  between  the  parties  would  have  continued 
undisturbed,  to  the  mutual  benefit  and  happiness  of  both.  While  we 
can  not  reach  or  remedy  this  through  the  law,  we  can  not  permit  it  to 
pass  unnoticed  or  unrebuked.  We  trust  we  shall  not  be  called  upon  to 
witness  its  repetition. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  defendant's 
plea  of  prescription  to  plaintiff's  action  be  sustained,  and  that  the  ver- 
dict of  the  jury  and  judgment  of  the  court  below  be  set  aside  and 
avoided,  and  plaintiffs  suit  be  dismissed  with  costs  of  both  courts.  It 
is  further  ordered  and  adjudged  that  her  right  of  action  for  any  amount 
which  may  be  due  her  from  defendant  on  account  of  bank  stock  sold  by 
him,  and  rents  of  property  received  and  unaccounted  for,  if  any  such 
there  be,  be  and  it  is  hereby  reserved  to  the  plaintiff. 
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No.  6755. 

Mrs.  B.  S.  Hearing  and  F.  Greig  vs.  Mound  City  Life  Insurance  Com- 
pany. 

No  error  or  defect  in  the  petition,  order  or  citation  in  an  appeal  will  cause  the  ap- 
peal to  be  dismissed,  unless  it  be  shown  that  such  error  or  defect  is  to  be  im- 
puted to  the  appellant. 

Where  a  party  sues  in  an  individual  capacity,  and  afterward,  during  the  proirresd 
of  the  suit,  subrofirates  a  succession  of  which  she  is  executrix  to  her  ricrbts. 
without  notice  of  the  su1;^rofiration  to  the  defendant,  the  latter  will  not  have  the 
appeal  he  may  take  in  the  case  dismissed,  because  he  has  only  cited  the  plaintiff 
in  her  individual  capacity.  In  such  case  the  appellant  will  be  allowed  time  to 
cite  plaintiff  in  her  administrative  capacity. 

Where  one  of  the  appellees  has  died,  the  appeal,  as  to  his  succession,  can  not  be  dis- 
missed until  after  his  representatives  have  been  made  parties  to  the  appeal. 

APPEAL  from  the  Fifth  District  Court  of  the  parish  of  Orieans. 
Bogei's,  J. 
Hudson  &  Feartiy  for  plaintlflf  and  appellee. 
Merrick,  Race  d'  Foster,  for  defendant. 

On  Motion  to  dismis-s. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  In  October,  1871,  John  A.  Bonnafon  effected  in  the  defend- 
ant company  insurance  on  his  life,  for  the  benefit  of  A.  Constant  Hear- 
ing and  Francois  Greig,  in  unequal  portions. 

In  November,  1871,  about  two  weeks  before  the  death  of  Bonnafon, 
Hearing,  with  the  consent  of  insurers,  assigned  his  interest  in  this  policy 
to  his  wife,  Mrs.  Barbet  Schuster  Hearing;  and  in  May,  1872,  Mrs.  Hear- 
ing, authorized  by  her  husband,  g,nd  Greig,  brought  this  suit  to  recover 
their  respective  shares  under  the  policy. 

In  December,  1872,  Constant  Hearing  died;  and  his  widow  qualified  as 
executrix  under  his  will.  It  appears  from  the  proceedings  in  this  court, 
in  the  succession  of  Hearing,  reported  in  26  An.  326,  that  the  creditors 
attempted  to  compel  the  executrix  to  have  put  upon  the  inventory,  as 
property  of  Hearing's  succession,  his  interest  in  this  policy,  and  certain 
other  policies  effected  by  him  on  his  own  life,  some  in  favor  of  his  wife, 
some  in  favor  of  his  wife  and  child;  and  that,  in  April,  1874,  this  court 
decided  that  none  of  these  policies  belonged  to  the  succession,  and  af- 
firmed the  judgment  of  the  court  of  first  instance  refusing  to  have  them 
put  upon  the  inventory. 

In  December,  1874,  on  motion  of  counsel  for  Mrs.  Hearing,  and  on  sug- 
gesting the  death  of  her  husband,  and  that  she  had  transferred  aU  her 
interest  in  the  policy  sued  on  to  his  succession;  that  this  interest  had  been 
duly  inventoried  as  the  property  of  the  said  succession;  and  that  sht* 
had  been  confirmed  as  sole  executrix,  it  was  ordered  by  the  court  that 
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the  Buooession  of  A«  Ck>iiBtaDt  HeariDg  be  subrogated  to  all  her  rights 
under  the  polioy;  "and  that  Mrs.  Barbet  S.  Hearing,  testamentary  execu- 
trix, be  made  a  party  to  this  suit." 

No  notice  of  this  was  served  on  defendant;  and  the  case  proceeded 
without  any  change  in  the  title.  The  appeal  comes  up  to  this  court  un- 
der the  same  title,  "  Mrs.  Barbet  Soliuster  Hearing  and  Francois  Greig 
▼s.  Mound  City  Life  Insurance  Company,"  etc. 

The  trial  commenced  in  December,  1874,  and  it  was  protracted  so  that 
it  was  finally  submitted  on  the  tenth  of  November,  1876.  Judgment  was 
rendered  on  the  eleventh  of  December,  1876,  and  signed  on  the  second  of 
July,  1877,  in  favor  of  **  plaintifTtf,  the  succession  of  A.  Constant  Hearing 
and  Fran9ois  Greig;"  and  after  the  expiration  of  the  term  defendant  took 
a  devolutive  appeal,  by  petition,  in  which  the  conclusion  of  the  prayer  is 
"that  Mrs.  Barbet  Schuster  Hearing  and  Francois  Greig  be  duly  cited  to 
appear  anri  answer  the  appeal." 

Citations  were  issued,  one  addressed  to  Francois  Greig;  one  addressed 
to  Mrs.  Barbet  S.  Hearing,  which  was  served  on  her  attorneys;  and 
another  addressed  to  Mrs.  Barbet  Schuster  Hearing,  which  was  served 
on  her  in  {terson  a  few  days  before  the  return  day. 

On  the  return  day,  appellant  suggested  the  death  of  Greig  before  the 
service  of  citation  could  be  made;  and  asked  for  a  continuance  and  de- 
lay in  order  to  have  the  proper  representative  of  his  succession  cited, 
when  one  shall  be  appointed. 

On  the  third  day  of  the  term  counsel  for  "  the  succession  of  Constant 
Hearing,  one  of  the  appellees,  represented  by  Mrs.  Barbet  S.  Hearing, 
its  testamentary  executrix,"  moved  the  court  to  dismiss  the  appeal  on 
the  grounds: 

First — That  appellant  did  not,  in  the  petition  of  appeal,  pray  to  have 
said  succession  made  a  party,  or  to  have  the  same  cited. 

Second — That  the  said  succession  has  not  been  cited  to  answer  the  ap- 
peal. 

Third — That  appellant,  in  the  petition  of  appeal,  prayed  to  have  Mrs. 
Hearing  cited  in  her  individual  capacity,  but  not  in  her  representative 
capacity;  and  that  she  was  cited  individually,  but  not  in  her  representa- 
tive capacity. 

Appellant  thereupon  moved  the  court  to  grant  him  time  to  have  Mrs. 
Hearing  cited  in  her  capacity  as  testamentary  executrix  of  A.  Constant 
Hearing,  on  such  terms  as  the  court  may  deem  meet. 

In  Guerin  vs.  Bagneries,  [9  La.  472],  the  plaintiff  appealed  from  the 
Judgment  in  favor  of  defendant.  He  did  not  make  the  parties  called  in 
warranty  by  the  defendant  parties  to  the  appeal,  and  they  were  not  cited. 
Appellee  moved  to  dismiss  on  that  ground.  The  opinion  of  the  court  was 
delivered  by  Judge  Martin.  He  maintained  that  the  parties  called  In  war- 
53 
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ranty  were  necessary  parties:  and  that  the  appellant  was  bound  to  brin^ 
in  all  persons  contradictorily  with  whom  the  judgment  appealed  from 
was  rendered;  but  he  added:  "  There  appears  to  be  no  necessity  to  dia- 
misa  the  appeal.  The  case  is  a  new  one,  and  justice  may  be  attained 
otherwise  than  by  driving  the  parties  out  of  court" 

In  the  argument  of  the  case.  Judge  Preston,  counsel  for  appellant,  not 
only  did  not  aslc  to  be  allowed  time  to  dte  the  the  warrantors;  but  he 
argued  that  the  appellant  had  nothing  to  do  with  them;  that  they  were 
called  in  by  the  defendaiSt  for  his  protection;  and  that  it  was  his  business 
to  have  them  cited  to  answer  the  appeal  Nevertheless,  the  court  refused 
to  dismiss  the  appeal,  and  allowed  appellant  time  to  have  the  warrantorB 
cited. 

This  decision  was  in  strict  accordance  with  the  spirit  of  the  old  English 
statute  of  jeofail,  14  Edward,  111.  It  was  rendered  in  1886;  and  in  1839 
the  Legislature  gave  it  the  sanction  of  positive  law,  by  enacting  that, 
**  hereafter,  no  appeal  shall  be  dismissed  on  account  of  any  defect,  error, 
or  irregularity  Id  the  petition  or  order  of  appeal,  etc.,  whenever  it  shall 
not  appear  that  such  defect,  etc.,  is  imputed  to  the  appellant  Acts  of 
1889,  p.  170,  section  nineteen.  Re-enacted,  Bevlsed  Statutes  of  1870,  sec- 
tions 36, 1907;  and  since  embodied  in  the  Revised  Ck)de  of  Practice,  arti- 
de898. 

The  counsel  for  appellant  has  filed  in  this  court  his  affidavit  showing 
that  when  he  went  to  the  clerk's  office  of  the  district  court  to  prepare 
the  petition  and  bond  of  appeal,  he  called  for  the  papers  in  the  suit;  that 
the  clerk  informed  him  they  were  not  in  the  office,  having  been  delivered 
to  a  person  who  had  taken  them  home  with  him  to  be  copied  for  the  ap- 
peal which  it  was  known  would  be  taken;  and  that  he  was  compelled  to 
draw  his  petition  from  his  knowledge  and  recollection  of  the  names  of 
the  parties  as  set  out  in  their  petition,  copy  of  which  he  had. 

We  think  that  we  have  the  right  to  receive  the  uncontradicted  affida- 
vit of  counsel  in  such  a  case  as  this;  but  we  find,  without  referring  to  it, 
nothing  in  the  record  from  which  it  appears  that  the  defect,  or  error,  or 
irregularity  complained  of,  in  the  petition  of  appeal  is  imputable  as  a 
fault  to  appellant 

The  suit  was  brought  in  the  names  of  Mrs.  Hearing  and  Greig.  The 
subrogation,  which  was  entered  on  motion  of  her  counsel,  was  some  two 
years  and  a  half  before  the  rendering  of  the  judgment,  and  three  years 
and  a  half  before  it  was  signed.  It  did  not  require  that  Mra  Hearing 
should  be  dismissed  as  a  party,  but  that  she  should  be  made  a  party  in 
her  representative  capacity.  She  was  the  person  to  be  cited;  she  was 
cited;  and  we  do  not  see  that  the  failure  to  add  to  her  name,  in  the 
petition  or  citation  of  appeal,  her  quality  and  capacity  as  testamentary 
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executrix,  is  such  a  defect,  or  such  error  or  irregularity  as  would  justify 
the  dismissal  of  the  appeal. 

The  repfesentatiyes  of  Oreig  have  not  been  cited;  and  the  appeal  can 
not  be  dismissed  as  to  his  succession  imtil  it  is  properly  representedr 
The  application  of  appellant  to  cure  the  defect  complained  of,  by  having 
Mrs.  Hearing  cited  in  her  representative  capacity,  causes  no  delay,  no 
prejudice  to  the  appellee;  and,  under  the  circumstances  of  the  case,  as 

« 

disclosed  in  the  record  and  proceedings  in  the  court  below,  we  could  not 
dismiss  this  appeal  without  violating  the  letter  and  spirit  of  article  898, 
R.  C.  P.,  our  statute  of  jeofail  We  think  the  ends  of  justice  can  be  bet- 
ter attained  otherwise. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  motion  to  dis- 
tnlBS  the  appeal  be  overruled;  and  that  time  be  allowed  appellant  until 
the  second  Monday  of  January,  1878,  to  have  Mrs.  Barbet  Schuster 
Hearing,  in  her  quality  and  capacity  as  testamentary  executrix,  repre- 
eenting  the  succession  of  Antoine  Constant  Hearing,  cited  to  appear  and 
answer  this  appeal. 


No.  6712. 

City  of  New  Orleans  vs.  J.  B.  Pioniolo  and  M.  Popovich. 

The  only  evidence  required  to  authorize  a  court  to  irrant  an  order  of  seizure  and 
sale,  on  certain  promissory  notes  of  the  defendants,  secured  by  a  mortfirace  im- 
porting  a  confession  of  judflrment,  is  a  properly  certified  copy  of  the  act  of 
mortfirafire  passed  before  a  notary  public  and  two  legal  witnesses,  with  the  notes 
themselves  paraphed  by  the  notary,  and  identified  with  the  act. 

Where  a  debtor  makes  a  part  payment  of  a  debt  evidenced  by  his  two  mortflrase 
notes,  one  of  which  is  due.  and  the  other  not  due,  and  the  partial  payment  is 
receipted  by  the  creditor  across  the  face  of  the  matured  notie.  the  payment  will 
be  imputed  to  that  note.  In  such  case  an  order  of  seizure  and  sale  need  not 
make  any  imputation  of  payment :  nor  need  such  an  order  fix  the  exact  balance 
due  a  creditor  to  whom  partial  payments  have  been  made. 

On  appeal  from  an  order  of  seizure  and  sale  this  court  will  not  consider  the  rights 
and  obligations  of  the  parties,  ffrowin^  out  of  another  suit.  On  such  an  appeal 
but  one  question  will  be  considered,  and  that  is,  was  the  evidence  before  the 
court  below  sufficient  to  authorize  the  order. 

4  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Bightar, 

B.  F,  Jonas,  City  Attorney,  for  plaintiff  and  appellee. 

E.  BermudeZy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.    This  is  an  appeal  from  an  order  of  seizure  and  sale. 

Counsel  for  appellants,  the  mortgagors,  has  filed  a  brief,  in  which  he 
admits,  what  is  well  settled  in  our  jurisprudence,  that  the  question  on 
appeal  in  such  cases  is :  Has  the  plaintiff  submitted  sufficient  authentic 
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evidence  in  support  of  his  demand  ?  He  insists,  however,  that  thia 
court  must  determine  whether  the  lower  court  rendered  such  a  decree 
as  should  have  been  rendered.  He  also  urges  that  the  prayer  of  the 
petition  is  vague,  and  does  not  state  the  capital  claimed  by  plaintiff; 
and  that  there  was  an  imputation  of  payment  to  be  made,  which  should 
have  been  done  by  the  judge  in  the  Judgment. 

Counsel  also  call  our  attention  to  the  fact  that  the  city  is  a  party  to  a 
suit  now  pending  in  this  court,  on  application  for  rehearing,  in 'which  the 
title  to  the  mortgaged  property  is  involved ;  and  he  asks  that  we  will,  in 
that  case,  grant  the  defendants,  the  appellants  in  this  case,  the  relief 
which  they  daim. 

The  petition  for  executory  process  in  this  case  sets  forth  that  the  dty 
is  the  holder  and  owner  of  two  notes,  drawn  by  appellants  to  their  own 
order,  and  by  them  indorsed,  both  dated  twenty-ninth  June,  1872,  each 
for  $4176,  one  at  three  years,  fvnd  one  at  four  years,  bearing  interest  at 
eight  per  cent  per  annum  from  date  until  final  payment,  secured  by 
mortgage  on  certain  land,  described ;  and  that  the  note  at  three  years  ia 
entitled  to  a  credit  of  $3200,  paid  on  account  of  it  on  the  twenty -eighth 
of  July,  1875.  The  prayer  is  that  a  writ  of  seizure  and  sale  issue,  com- 
manding the  sheriff  to  seize  and  sell  the  property  described,  to  pay  and 
satisfy  the  claim  on  said  notes  in  principal  and  interest,  subject  to  the 
aforesaid  credit,  with  five  per  cent  attorney's  fees,  five  dollars  costs  of 
copy  of  the  act  of  mortgage,  and  costs  of  suit. 

A  certified  copy  of  the  act  of  sale,  in  which  the  mortgage  is  reserved 
and  stipulated,  passed  before  a  notary  and  two  witnesses,  and  the  two 
notes,  paraphed  by  the  notary,  and  fully  identified  with  the  act,  were 
filed  with  the  petition.  This  evidence  was  all  authentic :  the  act  imports 
confession  of  judgment ;  the  credit  of  $3200  is  written  across  the  face  of 
the  note  at  three  years,  in  the  form  of  a  receipt  acknowledging  the  pay- 
ment of  that  amount,  on  the  twenty-eighth  of  July,  1875,  on  account  of 
•  that  note ;  and  the  prayer  of  the  petition  is  clear  and  appropriate. 

The  order  of  the  court  is :  **  Let  a  writ  of  seizure  and  sale  issue  in  this 
case  as  prayed  for  according  to  law  :"  and  this  is  the  judgment  appealed 
from. 

There  is  no  question  of  the  Imputation  of  payment.  The  note  at  four 
years  did  not  mature  until  more  than  eleven  months  after  the  payment 
was  made  ;  and  the  imputation  was  expressly  made  to  the  note  at  three 
years,  which  had  become  due  about  a  month  betore  the  payment  was 
made. 

It  was  a  matter  of  mere  calculation  of  the  simplest  kind,  to  ascertain 
the  amount  due  in  principal  and  interest,  on  the  note  at  three  years,  up 
to  the  twenty-eighth  of  July,  1875,  to  deduct  the  credit  of  $3200,  and  thus 
to  fix  the  balance  bearing  interest  from  that  date.     It  was  not  the  busi- 
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nesB  of  the  judge  to  make  tbiB  calculation.  In  ordinary  suits  on  prom- 
issory notes  it  is  not  unusual  for  judgment  to  be  rendered  for  the  face  of 
the  note  sued  on,  subject  to  such  oreditB  as  may  have  been  admitted  or 
pToren  on  the  trial ;  and  no  law  requires  the  judge  to  deduct  the  credits, 
And  to  fix  the  bakinoe. 

We  fail  to  discover  any  error  or  even  irregularity  in  the  proceedings 
in  this  case ;  and  we  can  not  inquire  in  this  appeal,  certainly  we  can  not 
go  oukof  the  record  to  ascertain,  what  may  be  the  relations,  or  rights 
■and  obligations  of  the  parties  depend^it  upon  the  final  decision  in  an- . 
other  suit  The  simple  question  is,  whether  the  order  of  seizure  and 
sale  was  granted  on  proper  and  suflQcient  evidence ;  and  no  fact  or  dr- 
■«umstance  not  appearing  in  the  record  can  be  considered  in  determining ' 
that  question. 

The  appellee  prays  for  the  affirmance  of  the  judgment,  with  damages. 
The  appellants  may  have  supposed  that  they  had  cause  to  complain,  and 
to  seek  relief  by  appeal,  although  we  find  none  in  the  record ;  and  we 
;8hall  not  inflict  damages  upon  them. 

The  judgment  appealed  from  is  affirmed,  with  costs. 


No.  5413. 


Leonville  Auoustin  vs.  Mb.  and  Mbs.  M.  P.  Avila. 


29    837 
112172 


'The  moment  a  saooession  under  administration  is  olosed.  the  probate  oonrt  ceases 
to  have  jurisdiction  of  any  ordinary  suit  then  pendinir  before  it.  in  which  the 
succession  is  a  detendant. 

And  any  judgment  afterward  rendered  in  such  suit  by  the  probate  court,  is  null 
and  void. 

APPEAli  from  the  Second  District  Court,  parish  of  Orleans.  Dumg- 
neaud,  J. 

Paul  E.  Theardy  for  plaintiff  and  appellee. 

Ed.  J.  Bermudez,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  5th  of  January,  1871,  this,  an  ordinary  suit  on  a 
contract,  was  filed  in  the  Fourth  District  Court  of  this  city,  for  the  re- 
covery of  $1476,  alleged  to  be  due  by  defendants  to  plaintift 

Nearly  one  year  after  this  suit  was  brought,  Mr.  Avila,  one  of  the  de- 
fendants, departed  this  life,  leaving  a  minor  child.  His  succession  was 
opened  on  the  17th  of  January,  1872. 

The  interest  of  said  minor  in  whatever  she  inherited  from  her  father, 
^as  adjudicated  to  her  mother  and  tutrix,  for  its  appraised  value,  and, 
-on  the  22d  of  MftfBh,^872,  the  ad judicatee,  Mrs.  Avila,  was  put  in  posses- 
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Bion  of  all  that  composed  the  Bucoession  of  her  deoeased  husband  and 
the  community  which  had  existed  between  them. 

From  that  date,  said  sucoession  was  dosed. 

Avila  died  on  the  2d  of  January,  1872.  After  his  death,  this  case,  by 
consent  of  parties,  was  transferred  from  the  Fourth  to  the  Second  District 
Court.  It  was  filed  in  the  last  mentioned  court  on  the  80th  of  January,  187d» 
There,  on  the  4th  of  May,  1874,  more  than  two  years  after  the  succession 
had  been  closed,  a  judgment  was  rendered  against  said  succession,  not 
only  in  favor  of  plaintiff,  but  also  in  favor  of  parties  who  had  Inter- 
vened in  the  original  suit 

This  case  was,  at  its  inception,  and,  at  the  death  Gt  Avila  ifr  did  not 
cease  to  be  an  ordinary  suit,  one  in  which,  for  a  moment  only,  a  succes- 
sion was  one  of  the  defendants;  but  as  at  no  time,  that  case  eNber  had 
or  assumed  a  probate  character,  it  could  not  have  been  legally  tnOMt- 
ferred,  even  by  and  with  the  parties'  consent,  to  a  court  whose  jurisdic- 
tion is  exclusively  probata    0.  P.,  92;  26  A.  56,  220,  225;  28  A. 

This  suit  still  belongs  to  the  jurisdiction  from  which  it  wad  transferred^ 
and,  with  the  incidental  demands  therein  filed,  must  be  returned  to  that 
jurisdiction.    22  A.  81. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  couiit  be  and  it 
is  reversed  at  appellee'9  costs,  and  that  this  case  be  re-transferred  from 
and  by  the  Second  to  the  Fourth  District  Court  of  the  city  of  Kew  Or- 
leans, there  to  be  proceeded  with  accordiog  to  law. 


No.  6721. 

gg  g3^j,        Btatk  bx  sbl.  Ella  Smith  bt  al.  vs.  Judge  of  the  Sboomd  Distbict- 
-^^^1  CouBT,  Fabish  of  Obleans. 

A  judgment  delator,  who  havini;  applied  for  a  suspensive  and  a  devolntiTO  appeal 
in  the  alternative,  elects  to  take  the  devolutive  appeal,  and  irlves  the  bond  fixed 
by  the  court  for  that  appeal,  forfeits  his  riirht  to  a  suspensive  appeal,  and  thare-^ 
fore  is  not  entitled  to  a  writ  of  prohibition  to  arrest  the  execution  of  the  judir- 
ment. 

To  suspensively  appeal  from  a  judgment  which  orders  the  delivery  of  movables  and 
immovables,  the  amount  of  the  appeal  bond  should  exceed  by  one  half  the  eeli* 
mated  value  of  the  movables,  and  of  the  revenues  to  be  derived  from  the  real 

estate  pendlnic  the  suit. 

* 

A  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissoif. 

Kennard,  Howe  &  Vteni^/s»  and  J.  &  W.  Voarfnes,  for  relator  and  ap- 
pellant. 
K  H.  Farrar,  for  respondent. 
Tbe  opinion  of  the  court  was  delivered  by 
DbBlanc,  J.    The  parties,  in  this  case,  are  George  W.  Bandter,  who* 
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appears  in  his  own  name  and  as  executor  of  the  last  will  of  Henry  Pass- 
man, and  Mrs.  Bancker  and  Mrs.  Smith,  children  of  said  deceased.  In 
their  petition  for  a  prohibition  we  find  Bancker's  admission  "that; 
witiiin  ten  days  from  the  signing  of  the  judgment  by  which  he  complains 
that  he  has  been  aggrieved,  he,  individually  and  as  executor,  moved  for 
a  suspensive  and  devolutive  appeal,  in  the  alternative,  and,  being  unable 
to  furnish  bond  in  the  amounts  required  by  the  court  for  a  suspensive 
appeal,  he  actually  filed,  within  the  aforesaid  delay,  his  two  bonds,  in 
the  amount  fixed  for  the  devolutive  appeal. 

Whatever  were  or  may  have  been,  under  his  application  for  an  appeal, 
his  rights,  the  nature  and  extent  of  those  rights,  he  has,  by  his  submis- 
sion to,  and  compliance  with  that  part  of  the  order  of  court  granting  a 
devolutive  appeal,  not  only  exercised,  but  exhausted  his  rights,  and  in 
as  much  as  he  can  not  be  allowed  two  appeals  from  the  same  judgment, 
he  can  not  be  relieved  from  the  effectB  of  his  own  act,  his  own  choice. 
It  matter6  not  that  he  has  furnished  bond  during  the  delay  within  which 
he  could  have  taken  and  did  take  a  suspensive  appeal.  The  bond  then 
given  by  him  is  that  which  was  fixed  for  the  devolutive  appeal,  and  no 
proceeding  of  his  has  or  could  have  suspended  the  execution  of  the 
judgment.    12  R  R  p.  822. 

If  he  considered:  as  unlawful  the  condition  imposed,  the  amount  of 
the  bond  required  by  the  lower  court,  to  authorize  a  suspensive  appeal, 
he  should  have  applied  for  the  redress  he  now  seeks  to  obtain,  before 
perfecting  the  other,  the  devolutive  appeaL  We  can  neither  change  the 
name,  nor  extend  the  effects  of  his  appeal. 

Had  he,  within  the  prescribed  delay,  applied  for  and  been  allowed  ''  an 
appeal,**  without  coupling  with  that  term  the  qualification  "  devolutive,'^ 
he  might  successfully  invoke  the  presumption  that  the  object  of  an  ap- 
peal  is,  generally,  to  suspend  a  judgment  until  its  revision  by  the  appel- 
late tribunal;  but,  this  he  did  not  do;  he  was  allowed,  in  the  alternative, 
a  suspensive  and  a  devolutive  appeal.  He  availed  himself  of  the  latter, 
and,  impliedly  at  least,  renounced  to  the  former. 

Oan  we,  distorting  the  plain  signification  of  the  qualification  which 
fixes  the  character  of  his  appeal,  decide  that  he  intended  to  do  other- 
wise than  he  has  done,  that  he  intended  to  take,  and,  because  he  so  in- 
tended, he  should  be  allowed  another,  a  different  appeal,  one  for  which 
he  gave  no  bond,  neither  that  required  by  the  court,  nor  any  other,  one 
which  he  abandoned  and  why  ?  He  was  unable  to  furnish  the  required 
obligation.    He  so  stated  himself. 

As  to  Mrs.  Smith  and  Mrs.  Bancker,  what  are  the  facts  ?  As  testa- 
mentary executor  of  Henry  Fassman,  (George  W.  Bancker  was  ordered 
by  the  Second  District  Court  to  file  an  additional,  a  third  account  of  his 
administration.    He  obeyed  that  order,  filed  an  account,  the  homologa- 
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tion  of  which  was  opposed  by  Yictor  E.  and  Frank  Fassman,  as  hein 
and  creditors  of  the  aforesaid  deceased.  To  these  proceedings  neither 
Mrs.  Smith,  nor  Mrs.  Band^er  were  made  parties,  either  by  an  actual  or 
oonstructive  citation.  Judgment  was  rendered  partly  in  faTor  of  Bancker 
and  partly  in  favor  of  the  opponents. 

Within  ten  days  of  the  signing  of  said  judgment,  Mrs.  Bancker  and 
Mrs.  Smith  applied  for  and  obtained  an  unqualified  appeal,  and,  within 
ten  days,  they  furnished  bond  in  the  amount  fixed  by  the  lower  court, 
fifteen  hundred  dollars.  They  now  contend  and  defendantB  deny  thiat 
said  appeal  suspends  the  execution  of  the  judgment 

There  can  be  no  doubt  that  the  judgment  appealed  from  does  not  an- 
swer the  description  of  that  referred  to  in  the  575th  article  of  the  Code 
of  Practice.  It  is  not,  as  against  Bancker  or  any  one  of  the  appellants, 
a  judgment  for  any  specific  sum.  It  orders  the  classification,  not  the 
payment  of  two  judgments  previously  obtained  before  another  court,  by 
the  two  opponents,  and  which,  then,  had  already  acquired  the  force  and 
effect  of  res  judicata,  and  that  order  did  not  authorize  the  court  to  re- 
quire  the  bond  mentioned  in  said  article. 

This,  however,  is  not  the  only  difficulty  which  we  are  called  upon  to 
solve.  Though  the  judgment  appealed  from  embraces  twenty  distinct 
decisions  on  not  less  than  twenty  oppositions,  it  is  but  one  judgment, 
€knd  relators  have  appealed,  not  as  they  might  perhaps  have  been  allowed 
to  do,  from  any  specified  or  separate  decision  included  in  that  general 
■decree,  but  from  the  judgment,  and,  of  course,  from  every  part,  every 
branch  of  the  same.  Considering  the  pleadings  and  the  decree,  is  their 
appeal  a  suspensive  or  a  devolutive  appeal  ? 
-     Two  of  the  decisions  comprised  in  the  general  judgment,  command: 

The  first,  that,  in  his  next  account  as  executor  of  Fassman's  will, 
-Bancker  shall  substitute,  in  lieu  of  825,000,  the  alleged  price  of  a  sale 
avoided  by  said  judgment,  the  property  described  in  the  act  of  sale,  a 
cotton  press  and  the  ground  on  which  it  is  built,  and,  besides,  the  reve- 
nues of  said  property  since  the  thirteenth  of  July  1872. 

The  other,  an  inventory  of  the  movables  claimed  as  belonging  to  the 
succession  of  Fassman,  and  which,  it  is  alleged,  Bancker  has  converted 
to  his  own  use. 

The  sale  of  the  cotton  press  was  declared  a  mere  simulation,  intended 
to  cover  the  unlawful  title  which,  apparently,  passed  from  Bancker,  as 
an  executor,  to  Bancker,  as  an  individual,  and  according  to  the  plead- 
ings and  the  judgment  appealed  from,  the  whole  of  said  property,  the 
most  of  which  is  of  a  perishable  nature,  is  in  Bandcer's  possession.  To 
have  suspensively  appealed  from  the  decree  which  orders  the  delivery 

• 

of  that  property  to  the  succession,  what  bond  should  have  been  given? 
One  exc3edin^  by  one  half  the  estimated  value  of  the  movables,  and  of 
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the  revenues  to  be  derived  from  the  real  estate,  during  the  suit.  C.  P. 
577. 

We  learn  from  the  judge's  answer  to  this  rule,  that  the  personal  prop* 
ertyy  the  inventory  of  which  he  ordered,  was  variously  estimated  at  from 
two  to  fifteen  thousand  dollars,  and  the  revenues  of  the  cotton  press, 
those  already  realized,  and  those  that  may  accrue  during  this  litigation, 
at  830,000.  To  protect  the  succession  of  Fassman,  his  heirs  and  credit- 
ors against  the  possible  loss,  the  inevitable  deterioration  of  the  property 
whioh  the  suspensive  appeal  would  leave  in  posseasion  of  one  who,  ac- 
cording to  the  decree,  is  not  entitled  to  that  possession,  to  protect  the 
interested  parties  against  the  injury  which  may  be  caused  by  that  ap- 
peal, a  bond  of  fifteen  hundred  dollars  is  not  sufficient  22  An.  589.  27 
An.  334. 

The  rule  nisi  granted  on  the  thirteenth  of  October  1877,  is,4;herefore, 
discharged  at  the  costs  of  relators. 


No.  5432. 


J.  Davidson  Hill  &  Co.  vs.  Mbs.  Adblaidb  Boubcieb  and  B.  M.  Fokd. 

The  appellate  jurisdiction  of  this  court  is  not  divested  by  the  fact  that,  pending  an 
appeal  in  any  particular  case,  the  appellant  has  become  a  bankrupt.  In  passing 
on  the  question  of  their  appellate  jurisdiction,  this  court  will  consider  no  fact 
which  does  not  appear  in  the  transcript  of  appeal. 

Pondinff  a  suit  against  a  principal,  and  his  surety,  the  surety  can  not  ask  that  pro- 
ceed infjsaflrainst  him  shall  be  arrested  until  the  property  of  the  principal  has 
beett  discussed.  In  such^case  he  can  only  ask,  after  having  complied  with  cer- 
tain requirements  exacted  by  law.  that  the  property  of  the  principal  shall  be 
discussed  under  execution,  before  recourse  on  hia  property  is  had. 

The  firrantinjar  of  a  new  lease,  after  a  former  lease  has  expired,  will  not  work  a  no- 
vation, when  nothinfiT  appears  in  evidence  showincr  that  the  parties  Intended  to 
novate. 

The  money  received  by  a  lessor  for  rent  due  on  account  of  a  new  lease,  will  not  be 
Imputed  to  the  payment  of  any  balance  due  by  the  lessee  on  a  former  lease,  of 
the  same  property,  unless  so  stipulated  by  the  lessee. 

The  mere  neslect  of  a  privilege  creditor  to  sue  will  not  release  the  surety  of  the 
debtor,  even  to  the  extent  of  the  value  of  the  privileiire  held  by  the  creditor,  un« 
less  it  be  proved  that  in  consequence  of  such  nefirlect.  the  privilege  was  lost 

Where  a  judfirment  creditor  is  clothed  by  law  with  a  certain  privilesre.  or  pledfre.the 
mere  absence  of  any  express  reooRnition  of  the  privilejare.  or  pledge,  in  the 
judgment  of  the  court,  does  not  impair  the  lien. 

i  PPEAL  from  the  Sixth  District  Ck>urt,  parish  of  Orleans.    Saucier, 

:   Ogden  &  HiU,  for  plaintiffe  and  appellees. 
Clarke,  Bayne  &  Benshaw,  for  defendant. 
The  opinion  of  4he  court  was  delivered  by 
Mabr,  J. ,  Appellees,  leased  a  dwelling  to  Mrs.  Bourcier  for  one  year. 
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ending  the  thirtieth  of  September,  1873 ;  and  B.  M.  Pond  became  her 
surety  for  the  performance  of  the  stipulations  of  the  contract 

At  the  expiration  of  this  term  a  new  lease  was  granted  to  Mrs.  Bour- 
der,  at  a  reduced  rent,  without  security,  for  the  year  ending  the  thirtieth 
of  September,  1874;  and  she  continued  in  the  occupation  of  the 
premises. 

The  rent  for  the  last  six  months  under  the  first  lease  was  not  paid ; 
and,  in  January,  1874,  suit  was  brought  against  Mris.  Bourder  and  Pond 
to  recover  the  amount.  She  allowed  judgment  by  default  to  be  taken 
and  confirmed  against  her.  Pond  answered  that  he  was  no  longer  liable 
as  surety,  because  the  lessors  had  novated  the  contract  with  Mrs.  Bour- 
der, and  had  accepted  her  as  their  tenant  for  a  prolonged  period ;  and 
had  received  from  her  rent  sufficieut  to  discharge  the  debt  for  which  he 
was  surety ;  and  had  released  securities  and  privileges  held  by  them 
under  the  contract  of  lease  sued  on  ;  and  that  they  were  bound  to  dis- 
cuss the  effects  of  Mrs.  Bourcier  before  proceeding  against  him. 

From  the  judgment  of  the  district  court  against  him  Pond  took  this 
appeal ;  and  it  was  returnable  and  was  returned  in  this  court  on  the  first 
Monday  of  November,  1874. 

When  the  cause  came  up  for  hearing  counsel  for  appellant  stated  that 
his  dient  had  commenced  proceedings  in  bankrdptcy  in  March,  1876 ; 
and  he  filed  a  paper  in  which  that  fact  is  set  forth,  with  a  certificate 
of  the  Clerk  of  the  United  States  District  Court  that  the  proceed- 
ings in  bankruptcy  were  still  pending  in  that  oourt  on  the  ninth  of 
November,  1877.  It  wa^  suggested  in  thia,paper  that  this  cQurt  no  lon- 
ger has  jurisdiction,  and  that  the  cause  must  be  remitted  to  the  United 
States  District  Court. 

In  Serra  ^  Hljo  vs.  Hoffman  &  Co.,  29  An.  17,  we  decided  that  the  ju- 
risdiction of  this  court  was  not  divested  by  the  bankruptcy  of  the 
appellant  pending  the  appeal ;  and  we  are  satisfied  of  the  correctness  of 
that  decision.  Having  appellate  jurisdiction  only,  this  court  is  required, 
by  the  appeal,  to  determine  whether,  upon  the  case  made  in  the  court  of 
first  instance,  as  shown  by  the  transcript  of  the  record  and  proceedings, 
the  judgment  appealed  from  is  correct  To  determine  this  question  we 
must  look  to  the  transcript  alone,  for  the  obvious  reason,  in  addition  to 
the  positive  terms  of  the  law,  C.  P.  894,  etc.,  that  nothing  which  may 
have  occurred  since  the  judgment  was  rendered  can  make  it  dther  cor- 
rect or  erroneous.  The  satisfaction  or  disoharge  of  a  judgment  pending 
the  appeal,  must  be  set  up  in  a  court  of  original  jurisdiction,  against  the 
enforcement  of  that  judgment,  after  the  appeal  has  been  determined ; 
and  not  in  the  appellate  tribunal 

In  order  to  guard  against  misapprehension,  we  take  occasion  now  to 
add  that,  when  a  judgment  is  affirmed  on  appeal,  the  decree  of  affirm- 
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anoe  givea  it  no  new  foroe  or  effect  If  a  discharge  in  bankruptcy  could 
have  been  set  up  against  the  enforcement  of  the  judgment,  in  the  event 
that  no  appeal  bad  been  taken,  the  affirmance  of  that  Judgment  by  this 
court  could  not  prevent  or  interfere  with  that  legal  consequence  and 
effect ;  and  in  no  event  could  the  action  of  this  court,  on  the  appeal,  de- 
prive the  appellant  of  any  right,  or  remedy,  or  relief,  under  the  bankrupt 
law,  against  that  judgment,  to  which  he  may  have  become  entitled  after 
it  was  rendered. 

.The  surety  has  the  right,  under  certain  circumstcmces,  to  demand  the 
discussion  of  the  property  of  the  principal  debtor.  Where  suit  is 
brought  against  the  surety  alone,  he  may  interpose  the  plea,  and  com- 
pel the  creditor  to  discuss  the  principal  debtor.  The  effect  of  this  ib  to 
stay  procee^ngs  against  the  surety  until  judgment  has  been  obtained 
against  the  principal  debtor,  and  execution  against  bis  property  has 
proved  insufficient  When  the  suit  is  brought  against  the  surety  and  the 
pfioflipal  debtor  tlie  plea  of  discussion  does  not  require  or  authorize  any 
suspension  of  the  proceedings ;  but  the  judgment  will  be  so  modified  as 
to  require  the  creditor  to  proceed  by  execution  against  the.  property  of 
the  principal,  and  to  exhaust  it  before  resorting  to  the  property  of  the 
surety.  Bernard- vs.  Custis,  4  Martin,  215;  Banks  vs.  Br&nder,  13  La.  276. 

In  either  case,  the  surety  who  desires  to  avail  himself  of  this  right 
must  demand  it  in  limine,  "  on  the  institution  of  proceedings  against 
hfan."  He  must,  moreover,  point  out  to  the  creditor  property  of  the 
prind)^  debtor,  not  ineambered,  subject  to  seizure ;  and  must  furnish  a 
sufbcient  sum  to  have  the  discussion  carried  into  effect  R  C.  C.  8045> 
3046,  3047.  A  plea  which  does  not  meet  these  requirements  must  be  dis- 
regarded*- Bobechot  vs.  Folse,.ll  La.  136;  Banks  vs. Brander,  13  L& 
276. 

*'  Novation  is  a  contract,  consisting  of  two  stipulations :  one  to  extin- 
guish an  existing  obligation ;  the  other  to  substitute  a  new  one  in  its 
place.**.  R  C.  C.  2185.  We  find  in  the  record  no  evidence  of  any  such  con- 
tract. The  granting  of  a  new  lease,  at  the  expiration  of  the  first  term, 
did  not  extinguish,  nor  did  it  in  any  manner  impair,  the  rights  and  obliga- 
tions of  the  parties  under  the  first  lease :  nor  does  it  tend  to  show  the 
substitution  of  a  new  contract  or  obligation  in  place  of  the  first  contract 
These  propositions  do  aot  admit  of  discussion  ;  nor  do  they  require  the 
citation  of  authorities. 

We  have  searched  the  record  in  vain  for  evidence  tending  to  show  that 
any  payment  was  made  on  account  of  the  rent  sued  for.  Mr.  Hill,  the 
only  witness  who  says  any  thing  on  this  subject,  testified  on  the  ninth  of 
March,  1874,  that  he  had  collected  of  Mrs.  Boarder  the  rent  under  the 
new  lease,  foriour  or  five  months,  at  9125  a  month ;  and  that  the  whole 
amount  sued  for,  4(900,  was  still  due  and  owing  at  that  time.    We  know 
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of  no  law  which  compelled  him  to  impute  the  money  thus  collected  on 
account  of  the  new  lease  to  the  debt  due  under  the  first  lease.  Mrs. 
Bourder,  owing  both  debts,  might  have  required  any  money  paid  by  her 
to  her  creditor  to  be  imputed  to  the  one  or  the  other  at  her  option ;  but 
the  fact,  as  proven  by  Hill,  that  the  collections  were  on  account  of  the 
new  lease,  shows  that  she  required  the  imputation  to  be  made  to  the 
new  debt,  or  that  it  was  made  to  that  debt  by  the  creditor  with  her  con- 
sent and  approbation. 

Hill  testified  that  Mrs.  Bourder  was  still  in  the  occupation  of  the 
leased  premises ;  and  that  he  had  no  knowledge  of  any  change  in  her 
furniture. 

Counsel  for  appellant  argues  that  the  failure  of  the  lessors  to  enforce 
their  privilege  on  the  furniture,  and  to  pray  for  judgment  with  privilege 
in  this  case,  prejudiced  his  right  of  subrogation,  and  discharged  him. 
He  relies  upon  article  8061,  R  C.  C,  which  is  as  follows  : 

"  The  surety  is  discharged  when  by  the  act  of  the  creditor  the  subro- 
gation to  his  rights,  mortgages,  and  privUeges  can  no  longer  be  operated 
in  favor  of  the  surety." 

Jurisprudence  has  settled  the  law  that  the  surety  is  not  dischai^^  by 
the  mere  omission  of  the  creditor  to  sue  the  principal,  or  to  enforce  his 
privfiege.  If  by  the  act  of  the  creditor,  or  his  willful  neglect  or  want  of 
proper  dUigence,  any  of  the  securities,  rights,  mortgages,  and  privileges 
by  which  the  debt  was  secured,  are  lost,  so  that  they  can  no  longer  be 
made  avafiable,  the  surety  is  discharged  to  the  extent  of  their  valua 
See  Parlcer  vs.'Alexander,  2  An.  188 ;  Saulet  vs.  Trepagnier,  2  An.  427; 
Bank  vs.  Esooffie,  2  An.  830 ;  Bank  vs.  Ledoux,  8  An.  674 ;  Shields  vs. 
Barrow,  13  An.  57 ;  Succession  of  Pratt,  16  An.  857  ;  Elmore  va  Robin- 
son,  18  An.  651 ;  Dd  Nouvion  vs.  Hodgson,  23  An.  438. 

The  Code  has  not  left  the  surety  at  the  mercy  of  the  creditor ;  on  the 
contrary,  it  affords  him  ample  means  of  protecting  himself.  In  ^e 
present  case,  at  the  time  the  suit  was  brought,  Mrs.  Bourder  occupied 
the  leased  premises ;  and  it  is  to  be  presumed,  the  contrary  not  appear- 
ing, that  she  continued  to  occupy  up  to  the  expiration  of  the  term  under 
which  she  held,  the  thirtieth  of  September,  1874.  All  the  furniture  in 
the  house  was  subject  to  the  lessor's  right  of  pledge.  There  is  no  proof 
of  the  value  of  this  furniture ;  but  it  is  not  shown  that  any  of  it  had 
been  removed.  The  suit  was  against  principal  and  surety ;  and  when 
Pond  was  cited  he  might  have  paid  the  debt  immediately,  and  thus  have 
become  daminus  litis.  He  would  have  been  subrogated,  by  mere  opera- 
tion of  law,  to  all  the  rights,  actions,  and  privileges  of  thelesBons  against 
the  lessee  ;  R  C.  C,  article  8052 ;  and  he  might  have  exerdsed  and  en- 
forced them  for  his  own  account  and  benefit  In  Robinson  vs.  Staples, 
5  An.  712,  it  was  expressly  decided  that  the  lessor  need  not  seize  prdvis- 
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tonally  in  order  to  preserve  his  privilege.  Nevertheless,  if  Pond  had 
paid  the  debt,  before  Judgment,  he  might  have  amended  the  pleadings, 
and  have  seized  the  furniture  provisionally,  if  he  had  deemed  this  neces- 
sary for  the  enforcement  of  the  privilege.  The  fact  that  it  was  not 
necessary  is  demonstrated  in  this  case,  because  the  furniture  was  not  re* 
moved,  nor  is  tt^ere  any  proof  of  any  thing  haying  been  done  with  re- 
spect to  it  which  placed  it  beyond  the  reach  of  the  lessors'  privilege. 

It  is  uiiged  that  as  the  lessors  obtained  a  judgment  for  the  rent  due, 
without  any  recognition  of  their  privilege,  they  had  lost  4;hat.  privilege; 
that  they  could  no  longer  have  enforced  it  themselves ;  and  that  Pond 
could  not  have  acquired,  by  subrogation,  the  rights  and  privileges  which 
had  thus  been  lost 

This  view  seems  to  be  founded  on  a  misapprehension  of  the  law. 
There  is  a  plain  distinction  between  those  cases  in  which  the  seizure  of 
the  property  alone  gives  the  privilege,  as  in  attachment,  and  those  in 
which  the  debt  itself  creates  the  privilege.  In  the  first  class  of  cases  it 
has  been  held  that  the  attaching  creditor  has  no  privilege  if  he  does  not 
pray  for  it,  and  have  it  awarded  to  him  on  the  final  judgment  Succes- 
sion of  Caldwell,  8  An.  42.  And  yet,  in  Love  vs.  Yoorhies,  13  An.  549,  it 
was  decided  that  where  the  property  attached  was  released  on  bond,  and 
judgment  was  obtained  against  the  debtor  in  which  no  reference  or  allu- 
sion was  made  to  the  attachment,  the  omission  of  the  usual  phrase 
''with  privilege  on  the  property  attached,"  die)  not  discbarge  the  surety 
on  the  release  bond. 

In  the  other  class  of  cases,  where  the  privilege  does  not  result  from 
the  seijsure,  but  is  created  by,  and  is  a  legal  accessory  of,  the  debt,  it  ex- 
ists independently  of  the  judgment  In  Parlcer  vs.  Starlcweather,  7  Nt 
S.  340,  plaintiff  seized,  under  fieri  facias,  a  quantity  of  blacksmith's 
tools,  which  defendant  sought  to  have  released,  under  article  644  of  the 
Code  of  Practice.  The  tools  would  have  been  exempt  from  seizure  un- 
der execution  on  a  judgment  for  an  ordinary  debt ;  but  they  were  liable 
to  the  lessor's  right  of  pledge  and  privilege  ;  and  the  suit  in  which  the 
judgment  was  rendered  was  for  rent  The  court,  reversing  the  judgment 
of  the  lower  court,  which  released  the  seizure,  said  : 

"  It  is  necessary  to  remaric  that,  in  this  instance,  the  seizure  was  made 
under  a  ^ri/octo^; 'but  the  suit  in  which  the  judgment  was  rendered 
was  for  rent ;  and  we  are  of  opinion  that  the  privilege  of  the  lessor  was 
not  lost  by  the  form  of  execution  in  which  he  sought  to  enforce  it.'' 

In  Holmes  vs.  Holmes,  9  Bob.  118,  the  wife,  entitled  to  a  tacit  mort- 
gage, omitted  to  pray  for  its  recognition ;  and  she  sought,  by  appeal,  to 
have  the  judgment  so  amended  as  to  allow  her  mortgage  rights,  and  to 
permit  her  to  enforce  them.    The  court  said : 

"If  the  appellant  is  entitled  to  a  mortgage  on  her  husband's  property. 
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to  secure  the  amount  sued  for,  it  arises  from  the  law  itself,  and  there  Ib, 
perhaps,  no  necessity  for  mentioniDg  it  in  the  judsment;  as  a  mere  oibIs- 
sion  to  recognize  it  could  not  deprive  plaintiff  of  its  effect,  if  she  Is  really 
entitled  to  enforce  it  It  will  be  time  enough  to  inquire  into  plaintiirB 
alleged  right  of  legal  mortgage,  if  eyer  it  comes  in  conflict  with  the 
rights  of  her  husband's  creditors.'* 

In  Qustine  vs.  Union  Bank,,  10  Bob*  418,  the  same  learned  court, 
through  a  different  organ,  laid  down  the  same  doctrine  in  these  terms: 

"  If,  under  the  law,  the  debt  creates  a  privilege  or  tadt  mortgage,  such 
privilege  or  tadt  mortgage  exists  independent  of  the  judgment  rraidered 
upon  it" 

To  bring  the  present  case  within  these  decisions,  it  is  only  necessary  to 
add,  that  the  suit  was  brought  upon  the  lease  and  the  rent  notes;  so  that 
it  was  a  suit  for  rent;  and  the  debt  was  one  which  created,  and  to  which 
was  attached  as  a  legal  acce3sory,  not  merely  a  privilege,  but  a  right  of 
pledge  on  the  movables  of  the  lessee,  and  those  belonging  to  third  per- 
sons found  on  the  leased  premises.  R  0.  C.  article  2706,  et  seq.  8218. 

It  is  elementary  that  a  judgment  is  condusive,  and  constitutes  rem 
culjtidicatam  only  with  respect  to  what  was  the  object  of  the  demand.  B, 
C.  C.  2286.  The  mortgage  creditor,  when  he  proceeds  via  easecuUva, 
neither  asks  for  nor  obtains  any  judgment  in  personam  against  the 
debtor.  He  merely  asks  that  the  mortgaged  property  be  seized  and  aold 
in  satisfaction  of  the  mortgage  debt  Suppose  he  should  choose  to  ob- 
tain a  judgment  in  peraonam  on  the  mortgage  notea  Any  property  of 
the  debtor  not  exempt  by  law,  might  be  seized  under  fieri  facias  on  that 
judgment;  and  if  the  mortgaged  property  should  be  seized  and  sold  un- 
der that  writ,  the  proceeds  would  be  applied  to  it,  unless  some  one  should 
intervene  and  claim  a  superior  right  The  mortgage  creditor  would  ex- 
hibit his  mortgage,  and  if  it  outranked  the  daim  of  the  opposing  creditor, 
the  opposition  would  be  defeated.  To  enforce  a  mortgage  or  a  privilege 
the  property  must  be  sold;  and,  as  the  court  said  in  Parker  vs.  Stark- 
weather, 7  N.  S.,  the  form  of  the  writ  can  not  prejudice  the  privilege. 

The  landlord  having  a  privilege  and  right  of  pledge,  as  in  Parker  vs. 
Starkweather,  chooses  to  obtain  a  judgment  in  personam  against  his 
debtor  for  the  rent  due,  and  to  enforce  it  by  jfieri  facias.  The  proceeds 
of  sale  will  be  paid  to  him,  of  course,  unless  a  superior  right  is  asserted. 
In  answer  to  such  a  claim  the  lessor  would  show  that  the  suit  in  which 
the  judgment  was  rendered  was  for  rent,  and  that  the  property  sold  was 
that  which  was  affected  with  his  privilege  and  right  of  pledge;  and  no 
claim  inferior  to  this  could  be  set  up  successfully  against  him. 

As  the  court  well  said  in  Holmes's  case,  9  Bob.  119,  it  will  be  time 
enough  to  inquire  into  the  right  of  the  creditor  to  the  proceeds  of  the 
sale  under  execution,  when  it  conflicts  with  the  rights  of  othera  UntU  such 
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a  conflict  does  arise  in  a  contest  (or  the  proceeds,  the  privileged  creditor, 
whose  debt  creates  the  privilege,  has  no  occasion  to  as6ert  or  to  main- 
tain his  privilege,  because,  no  matter  what  may  be  the  form  of  the  judg- 
ment or  the  writ,  the  privilege  exists  independently  of  either. 

The  Code  of  Practice,  article  156,  provides  that  **  if  one  demand  less 
than  is  due  him,  and  do  not  amend  his  petition  in  order  to  augment  his 
demand,  he  shall  lose  the  overplus;"  and  article  157  declares  that  if  the 
creditor  fail  to  daim  the  interest  due  him,  he  can  not  afterward  demand 
it  in  another  action. 

These  articles  relate  to  the  amount  of  the  demand;  and  they  can  have 
no  application  to  cases  in  which  the  creditor,  entitled  by  law  to  a  privi- 
lege, proceeds  in  personam  for  the  debt,  and  seizes,  under  feri  facias, 
the  precise  property  affected  with  his  privilege.  In  this  case,  we  have 
seen  that  Pond,  if  he  had  paid  the  debt  before  judgment,  would  have 
become  domimui  litis,  and  might  have  amended  the  pleadings,  and 
caused  the  furniture  subject  to  the  lessors'  privilege  to  be  seized  pro- 
visionally, and  sold  in  satisfaction  of  the  debt  If  he  had  paid  after  the 
judgment  against  Mrs.  Bourcier,  he  might  have  had  execution  issued  on 
that  judgment  and  have  seized  and  sold  any  property  belonging  to  Mrs. 
Bourcier,  not  exempt  by  law,  including  the  furniture  in  the  leased  prem- 
ises; and  no  one,  not  having  a  right  superior  to  that  of  the  lessor  could 
have  competed  with  him  for  the  proceeds.  The  furniture,  being  still  in 
the  leased  premises,  was  subject  to  the  rights  of  the  lessors,  just  as  it 
was  at  the  beginning  and  as  it  was  at  the  end  of  the  term  for  the  rent  of 
which  Pond  was  surety.  It  was  also  alTected  with  the  lessors'  privilege 
for  the  rent  under  the  new  lease;  but  if  the  lessors  had  received  the  rent 
due  under  the  first  term  from  the  surety,  he  would  have  been  subro- 
gated to  their  rights  under  the  first  lease,  which  was  superior  to  that 
under  the  new  lease.  It  would  have  been  bad  faith  on  their  part,  and 
the  law  would  not  have  permitted  them  to  assert  even  equality  of  right, 
much  less  superiority,  to  the  prejudice  of  their  subrogee,  the  surety; 
and  they  would  have  been  compelled  to  yield  to  him  in  rank  and  pref- 
erence. 

It  is  not  shown  that  Mrs.  Bourcier  owed  any  other  debt;  and  non  con- 
stat that  there  would  have  been  any  conflict  or  contest  for  the  proceeds 
of  the  sale  of  the  furniture  found  in  the  leased  premises;  but  if  such 
conflict  had  arisen,  nothing  had  occurred  to  impair  the  privilege  and 
right  of  pledge  by  which  the  debt  was  secured. 

There  is  no  evidence  in  the  record  of  any  act  on  the  part  of  the  lessors 
by  which  the  surety's  right  of  subrogation  was  either  lost  or  impaired; 
nor  of  any  fact  which  discharged  his  liability  under  the  contract.  We 
do  not  know,  beoause  the  record  does  not  inform  us,  eind  we  can  not  go 
outside  of  it  to  inquire,  what  may  have  occurred  since  the  appeal  was 
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taken  tending  to  the  discharge  of  the  surety.  The  transerfpt  disoloees 
no  error  in  the  judgment  appealed  frOm;  and  that  is  all  that  we  Intend 
to  decide,  and  it  is  precisely  what  we  do  dedde. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costa. 

DbBlanc,  J.    I  concur  in  the  decree  which  precedes. 


No.  6416. 
Statf.  ex  BEL.  Louis  Fix  vs.  F.  J.  Hebron,  Becobdeb  of  Mobtgages,  et  al. 

The  deed  of  a  State  tax  oolleetor  is  not  oonolusive  of  the  legality  of  the  title  con- 
veyed by  it.  If  such  a  title  is  properly  put  at  issue,  its  validity  must  be  proved 
by  the  party  claiming:  under  it, 

A  mandamus  will  not  issue,  at  the  instance  of  a  purchaser  of  real  estate  at  a  tax 
sale,  to  compel  a  recorder  of  mortgVfea  to  erase  the  privileflres  and  morlcaires 
recorded  against  the  property  (when  the  holders  of  the  liens  oppose  their 
erasure),  until  such  erasure  shall  have  been  decreed  in  a  rec^ular  suit,  con- 
ducted contradictorily  with  all  the  parties  holding  the  recorded  liens. 

A  mandamus  can  only  be  appropriately  invoked,  to  enforce  an  ascertained  riRht.  or 
compel  the  performance  of  a  recocrnized  duty,  in  cases  where  the  ordinary  lesal 
processes  do  not  afford  an  adCQuate  remedy. 

A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Lynch, 

Charles  Louque,  for  relator  and  appellant. 

Hornor  4t  Benedict,  for  Recorder  of  Mortgages. 

8.  P,  Blanc,  Assistant  City  Attorney,  for  city  of  New  Orleans. 

James  GraJiam,  curator  ad  hoc,  for  absent  heirs. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  a  petition  filed  on  the  nineteenth  of  May,  1876,  Louis  Fix 
alleges  that  he  purchased,  for  State  taxes,  three  lots  of  ground  situated 
in  the  city  of  New  Orleans,  and  which,  heretofore,  belonged  to  and  had 
been  assessed,  two  in  the  name  o'  Henry  Decker,  and  one  in  the  name 
of  Widow  William  Piles;  that,  after  the  expiration  of  the  delay  fixed  by 
law  for  the  redemption  of  property  so  acquired,  his  titles  to  those  lots 
were  confirmed  by  the  Auditor,  and  that  by  virtue  of  said  sales  and 
their  confirmation,  all  liens  and  incumbrances  previously  recorded 
against  said  property  have  been  annulled  and  should  be  erased. 

This  proceeding  is  directed  against  F.  J.  Herron,  who,  in  May,  1876, 
was  the  Kecorder  of  Mortgages  for  the  parish  of  Orleans.  As  to  those 
for  whose  benefit  those  liens  and  encumbrances  have  been  registered, 
the  prayer  of  relator's  petition  is  merely  that  they  be  notified  of  his  pro- 
ceedings and  made  parties  to  the  same.  The  recorder  was  ordered  to 
comply  with  the  demand  of  Fix,  or  show  cause,  on  the  24th  of  May, 
less  than  five  days  from  the  filing  of  that  demand,  why  the  alternate 
writ  of  mandamus  allowed  against  him  should  not  be  made  absolute. 
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The  recorder  and  the  other  parties  appeared  in  the  lower  court  and 
ezisepted  to  plaintifTs  action,  on  the  ground  that  he  has  mistaken  hiA 
remedy,  and  that,  considering  his  own  averment,  he  is  not  entitled  to 
the  writ  which  he  seeks  to  obtain.  That  exception  was  sustained,  plain- 
tiff's rule  dischaiged,  and  he  has  appealed. 

Under  the  constitution  of  1868,  the  tax  collector's  deed  must  be 
received  as  the  evidence  of  a  valid  sale;  this  is  not  disputed,  but  that 
evidence  is  not  conclusive,'  can  be  contradicted;  and,  when  contradicted, 
ceases  to  uphold  the  assailed  title,  which,  then,  must  fall,  unless  its 
validity  be  otherwise  established.  If  so,  those  who  have  or  daim,  in  oc 
on  the  property,  a  recorded  right,  must  be  not  merely  notified  of  an 
application  to  compel  an  officer  to  destroy  that  right,  or  the  evidence  of 
that  right,  but  regularly  cited  to  appear  and  protect  their  interest 

The  actual  recorder,  the  recorder  who  alone  could  now  comply  with 
plaintifTs  demand  and  erase  the  liens  and  incumbrances  bearing  on  the 
property  which  he  claims,  is  not  before  this  court;  but,  were  he  here,  the 
application  for  a  mandamus  would  have  to  be  refused;  when  the  cancel- 
lation of  mortgages  and  privileges  is  asked  by  one,  opposed  by  another, 
that  cancellation  can  properly  be  ordered  but  in  an  ordinary  proceeding, 
contradictorily  with  those  who  control  the  inscriptions,  and  not,  as- 
suredly, by  a  writ  of  mandamus.  4  L.  17;  5  L.  329;  6  L.  454;  6  R  IC  299; 
8  R  R.  97;  11  R  R  161. 

The  application  against  the  recorder  is  at  least  premature.  Until  it 
shall  have  been  decided  that  said  inscriptions  have  been  annulled  by  the 
collector's  sales,  what  is  the  recorder's  duty  ?  Is  it  to  disregard  the 
protest  of  those  in  whose  favor  they  were  made,  and  erase,  cancel,  and 
destroy  them  ?    It  is  the  very  reverse. 

If  hereafter  and  in  a  suit  between  the  contending  parties,  it  be  held 
that  the  title  of  relator  is  valid,  that  the  collector's  sales  have  swept  the 
mortgages  and  privileges  affecting  the  property,  and,  notwithstanding 
the  decree,  the  recorder  refuses  to  erase  those  incumbrances,  he  shall 
then  be  compelled,  by  a  writ  of  mandamus,  to  perform  that  duty. 

It  may  be  said,  every  one  of  the  parties  who  claim  to  have  any  right 
in  or  on  the  property  acquired  from  the  collector  is  before  the  court, 
but  how  ?  They  were  merely  notified,  some  as  late  as  the  22d  of  May, 
that  this  application  against  the  recorder  would  be  tried,  and  when  ? 
According  to  the  notice,  on  the  day  it  was  served;  according  to  the  ap- 
plication, on  the  24th  of  said  month.  In  form  as  in  substance,  plaintiffs 
action  is  irregular. 

Who  are  the  parties  who  have  been  thus  notified  ?    They  are— one, 
the  former  owner  of  one  of  the  lots  sold,  the  others  are  heirs  and  credit- 
ors, minors  and  absentees;  and,  even  if  a  mandamus  were,  as  to  plain* 
tiff,  to  them,  and  in  this  case,  ah  appropriate  remedy,  those  parties  or 
54 
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H)ho86  by  whom  they  were  r^resented,  were  not  allowed  a  reasonable 
delay  to  prepcure  and  interpose  their  defense. 

Under  no  allegation  of  bis  application,  no  part  of  his  evidence,  is  plain- 
tiff entitled  to  the  extraordinary  remedy,  which  can  be  allowed  but  to 
compel  action  and  coerce  the  pertormanoe  of  a  pre-oxistiiig  duty,  to  en- 
force an  already  recognized  right,  and  not  to  ascertain  either  the  exist- 
ence, the  satisfaction,  the  loss,  the  nature,  or  extent  of  tliat  right;  to 
supply  the  want  of  any  other  adequate  remedy,  and  not  to  supersede 
the  ordinary  forms  of  ordinary  proceedings. 

"  In  determining  upon  the  i^ht  to  relief  by  mandamus,  the  test  to  be 
applied  is  to  inquire  whether  the  party  aggrieved  has  a  clear,  legal  ri^ht, 
and  whether  he  has  any  other  adequate  remedy,  since  the  writ  only  be- 
longs to  those  who  have  legal  rights  to  enforce,  and  who  find  them- 
selyes  without  an  appropriate  legal  remedy.  Jn  this  sense,  it  may  be  re^ 
garded  as  a  "  dernier  ressort,^^  etc.  High,  Extraordinary  Remedies, 
sec.  10. 

There  is  no  error  in  the  judgment  appealed,  from,  and  that  judgment 
is  affirmed  with  costs. 


"Wlsol  No.  6740. 

inO   488/ 

,  29  sBol  J.  M.  TuPEBY  VS.  T.  M.  Edmondsom. 

In  Qouatiofi:  the  ten  days  delay  within  whioh  the  bond  for  a  suspensive  appeal  from  a 
judfirment  of  a  lower  oonrt  must  be  filed,  neither  the  day  on  whioh  the  judirment 
is  siffned.  nor  Sundays,  nor  the  day  on  which  delay  expires,  is  to  be  induded. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Bightor,  J, 

Entile  Legendre  and  Victor  Olivier,  Jr.,  for  plaintiff  and  appellee. 
Sdward  Phillips,  for  defendant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  appellee  moves  to  dismiss  this  appeal  because  the  bond 
was  not  filed  within  ten  days  as  required  by  law.  The  judgment  was 
signed  on  the  eighteenth  of  June,  1877,  and  the  bond  filed  on  the  Uiirti- 
eth  of  the  same  month.  One  Sunday  was  included  in  this  time.  We 
held  in  the  case  of  the  State  ex  reL  Mercier  vs.  the  Judge  of  the  Supe- 
rior District  Court,  29*  An.  224,  that  by  the  express  textual  provision  of 
the  Code  of  Practice,  article  575,  Sundays  are  excluded  in  the  count  of 
the  time  within  which  the  appeal  is  to  be  taken,  and  that  the  provision  of 
article  318  C.  P.,  "  but  in  all  cases  where  delay  is  given  either  to  do  some- 
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thing  or  to  answer  neither  the  day  of  serving  the  notice  nor  that  on' 
which  the  aot  is  to  be  done  or  the  answer  filed  are  induded  "  applies  to 
taking  appeals.  The  law  and  the  oourts  do  not  favor  the  dismissing  of 
appeals.  Omitting  from  the  count  in  this  case  the  day  the  Judgmrat 
was  signed,  the  intervening  Sunday,  and  the  day  the  bond  was  filed,,  it 
is  in  time. 
The  motion  to  dismiss  is  overruled. 


No.  6359. 
-Ctty  of  New  Orleans  vs.  New  Obleans  Canal  and  BANKma  CoMPAinr. 

The  return  of  the  oity  tax  assessor,  setting:  forth  the  amount  of  the  taxable  capital 
of  a  banking  corporation,  will  be  held  as  true,  until  the  contrary  has  been  shown 
by  the  bank. 

When  a  bank  claims  that  a  portion  of  its  capital  is  invested  in  United  States  bonds, 
stocks,  or  currency,  it  must  show  afHrmatlvely.  the  exact  amount  of  Its  capital  so 
inyested.   Otherwise,  its  capital  thus  invested  will  not  be  exempt  from  taxation. 

The  mere  fact  that  at  various  periods  during  the  year  the  tax  is  assessed,  the  bank 
**  held"  larsre  amounts  in  United  States  currency,  will  not  exempt  its  capital 
from  taxation  to  the  extent  of  those  amounts,  unless  the  bank  proves  that  the 
currency  so  "  held"  was  a  part  of  its  capital. 

While  the  ordinary  deposits  of  United  States  currency  (or  national  bank  notes),  in 
a  bank  by  its  customers  enter  into,  Und  form  a  part  of  its  a«<e<«.they  at  the  same 
time  create  liabilities  of  the  bank,  and  thus  offset  themselves  as  assets.  Such 
deposits  therefore  do  not  constitute  a  portion  of  the  capital  of  a  bank,  and  hence 
the  bank  can  not  claim  that  its  capital  shall  be  exempt  from  taxation  to  the 
amount  of  such  deposits. 

The  capital  of  a  bank  which  is  subject  to  taxation,  ss  capital,  is  made  up  of  the  bal- 
ance of  its  assets  remaininic  after  deductinir  its  debts,  that  portion  of  its  assets 
exempt  from  taxation,  and  that  portion  which  Is  taxed  under  another  name 
than  capital. 

United  States  currency,  and  national  bank  notes  belonijinfir  to  a  bank,  although  non- 
taxable, are  a  part  of  its  assets,  and  in  ascertalnini;  the  real  amount  of  its  tax- 
able capital,  such  currency,  and  notes,  must  be  held  as  oompensatini;  the  debt 
due  depositors,  and  thus,  pro  tatUo,  extin«:uishinfir  the  liability  of  the  bank. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Lynch, 
J. 

S,  P.  BlanCf  Assistant  City  Attorney,  for  plaintiff  and  appellee. 

Finney  &  Miller,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  city  of  New  Orleans  sued  the  defendant  Canal  Bank, 
for  a  tax  of  one  and  one  half  per  cent  on  its  Capital  not  invested  in  real 
estate.  The  value  of  such  capital  is  assessed  at  the  sum  of  $700,000, 
maidng  the  amount  of  tax  $10,500.  There  was  judgment  final  on  de- 
fault in  favor  of  the  city  and  the  bank  appeals.  The  case  comes  up  on 
a  statement  of  facts,  of  which  the  following  are  those  material  to  the 
issue : 


99  a5i 

47  1508 


852  SUPREME  COURT  OP  LOUISIANA, 


City  of  New  Orleans  va.  New  Orleans  Canal  and  Banking  Company. 

"  6th.  It  Is  admitted  that  the  proper  printed  forms  to  be  filled  up  with. 
items  of  taxable  property  were  duly  served  by  the  assessor  upon  the 
president  of  the  defendant  bank,  and  that  he  returned  it  filled  and  signed, 
and  that  it  showed  no  taxable  capital.^' 

**  6th.  That  the  capital  of  the  defendant  paid  up  is  91,000,000,  of 
which  S200,000  is  invested  in  real  estate  and  taxed  as  such,  and  that  it 
held  from  first  February  to  first  July  1875  the  amounts  of  "greenbacks" 
and  national  curren'cy  indicated  by  Exhibit  'Z' Jiereto  annexed." 

The  Exhibit  "Z"  shows  the  amount  of  gceenbac]L»  and  national  cur* 

rency  respectiyely  held  by  the  bank  for  each  day  from  first  February  to 

first  July — ^the  dates  between  which  the  law  requires  the  assessment  to  be 

made.    The  amounts  fiuotuate  in  "greenback"  between  $1,535,000  and 

9762,000,  and  in  national  currency  from  about  $400,000  to  885,000.  There 

was  on  hand  June  30  8762,000  in  "greenbacks"  and  8158,000  in  national 

currency — making  total  8920,000. 

C    It  is  conceded  by  both  parties  that  whatever  part  of  the  capital  of  the 

N  banki  was  invested  in  United  States,  stoclis,  bonds  and  currency,  is  by 

S^e  laws  of  the  United  States  exempt  from  taxation. 

The  defendant  on  whom  lay  the  burden  has  ofl^ered  no  proof  that  any 
part  of  the  capital  of  said  bank  was  so  invested.  The  admission  in  the 
statement  of  facts  is  that  over  and  above  the  amount  8200,000,  invested 
in  real  estate,  the  bank  had  a  paid  up  capital  of  8800,000  "  and  Uiat  it 
held  from  first  February  to  first  July  1875,  the  amounts  of  greenbacks 
and  national  currency  indicated  by  Exhibit  " '  Z.* " 

It  is  not  shown  that  the  currency  thus  •*  held  "  was  its  capital,  or  any 
part  thereof.  The  Exhi6it  shows  that  at  several  periods  between  first 
February  and  first  July,  it  *'  held  "  as  much  as  81,750,000  of  currency  of 
both  kinds.  There  must  have  been  at  these  times  8950,000  of  deposits, 
as  the  bank  only  had  8800,000  of  capital  uninvested  in  real  estate.  Are  we 
to  presume  that  the  bank  had  loaned  its  "  deposits,"  and  kept  its  "  capi- 
tal," when  on  thirtieth  June  it  only  held  8920,000  of  currency?  The 
counsel  for  defendant  assume  that  such  was  the  fact,  but  there  is  no 
proof  of  it,  and  we  think  the  fairer  pre««umption  would  be  that  it  loaned 
or  used  its  "  capital "  and  kept  its  "  deposits."  Nor  does  the  f^ct  that 
the  president  in  his  return  reported  no  taxable  capital  materially  affect 
the  case,  because  it  is  fully  ofEset  by  the  fact  that  the  assessor,  (who  under 
the  law  is  empowered  as  a  public  officer  to  decide  primarily)  reported 
the  bank  as  having  8700,000  of  taxable  capital.  The  presumption  is  that 
his  report  is  true  until  disproved.  We  find  no  sufficient  proof  of  the 
error  to  justify  us  in  reversing  the  judgment  of  the  court  a  qua.  If 
the  bank's  capital  was  invested  in  United  States  bonds  or  currency  and 
thereby  exempt,  the  fact  of  such  investment  should  have  been  affirma- 
tively proved  and  not  left  to  inference  and  doubt    Where  one  daims  the 
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benefit  of  an  exemption^  or  thal^  be{s  i^^ithin  an  exception,  it  i9  hiQ  duty 
-and  the  onus  is  on  hiiy^  to  make  the  facts  app^r  clearly  and  distinctly 
upon  which  he  res^  his  claim, 

It  is  therefore  ordered  adjudged  and  decreed  that  the  judgment  ap- 
peal from  be  affirmed  with  costs  of  both  courts. 


On  Reheabino. 

'    The  opinion  of  the  contt  was  delivered  by 

EoAN,  J.  Since  the  fbrkner  hearing  of  this  cause  the  evidence  has 
been  supplemented  by  consent  of  counsel  by  the  following  which  is  ac- 
cepted by  both  patties  "  as  a  correct  statement  of 'ihe  average  condition 
of  the  bank  during  1875,^  the  tax  fot  which  year  is  the  matter  in  contro- 
versy: 

Statement  of  the  Affoifs  of  the  New  Orleans  Canal  and  Banking  Company 

on  Monday,  June  28, 1875. 

1.  Real  estate 8182,516  86 

2.  Stocks : 8,228  35 

3.  Taxes  paid 14,431  66 

4.  Suspended  debts 64,740  80 

5.  Foreign  and  domestic  biUs  protested 26,949  73 

6.  Notes  and  bills  discour^ted. 1,833,146  41 

7.  Foreign  and  Domestic  exchange ; 919,996  51 

8.  Interest  due  on  loans  on  call 3,349  47 

9.  City  seven  per  cent  gold  bonds  (850.000) 25,750  00 

10.  Cash  items— 

11.  Gold $32,419  80 

12.  Legal  tender 974,777  17 

13.  Checks  sent  to  Clearing-House 172,409  73 

1,179,606  70 

84,248,716  47 

14.  Capital  stock 81,000,000  00 

15.  Profit  and  loss 99,694  00 

16.  Dividends  unpaid 46,556  00 

17.  Individual  depositors 3,044,957  19 

18.  Foreign  banks  and  banking 48,061  78 

19.  Circulation 9,447  50 

84,248,716  47 

The  amount  invested  in  real  estate,  and  which  can  not  of  course  be 
taxed  as  capital,  because  taxed  as  real  estate,  appe§u:B  from  this  state- 
ment to  be  8182,516  85,  or  817,483  15  less  than  the  ieunount  allowed  by 
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the  assessor  on  this  account,  so  that,  taking  it  from  the  original  capital 
of  $1,000,000,  there  would  be  left  $817,483  15  of  the  original  capikO, 

It  is  claimed  by  the  defendant  and  may  be,  for  the  porposee  of  this 
case,  conceded  that  the  bank  is  not  taxable  upon  its  deposits  because 
they  represent  not  assets  but  liabilities  and  form  no  part  of  its  capital 
proper.    Does  it,  however,  follow  that  it  is  not  taxable  on  its  otherwise 
taxable  assets^  because  it  owes  at  the  time  more  to  its  depositors  than  it 
has  funds  in  its  vaults  to  meet  on  demand?    If  so,  then  the  most  sol- 
vent bank  in  the  country,  which  by  good  management  or.  good  fortune 
has  doubled  its  orignal  capital,  and  by  its  charter  or  the  consent  erf  its 
stockholders  (otherwise  given)  declares  no  dividend  until  the  end  of  a. 
term  of  years  or  until  its  final  liquidation,  but  keeps  reinveeting  for 
profit  its  acquisitions  as  well  as  its  original  capital,  would  be  exempt 
from  taxation  on  that  account  if  it  had  not  always  in  its  vaults  the- 
mecms  of  immediate  payment  of  its  deposits,  when  they  equal  or  exceed 
the  original  capital,  and  we  need  go  no  further  in  the  inquiry.    This, 
however,  is  not  pretended  in  the  case  at  bar,  in  which  the  deposits  or 
rather  the  amount  due  to  the  depositors  is  shown  to  be  over  three  times 
as  much  as  the  original  capital  invested.    The  truth  is  that  while  de- 
posits with  a  bank  constitute  to  tfial  extent  debts  or  liabilities,  aU  the- 
assets  of  the  bank,  no  matter  of  what  t/iey  consist,  provided  only,  they 
be   available,  must  be  deducted  from   the  amount   of  the   depoaitfr 
before  it  can   be  ascertained  how  much,  *if  any,   its   capital  stock 
has  been  diminished.      Now,  it  needs  no  argument   to   demonstrate- 
that  deposits  are  made  in  whatever  currency  is  accepted  or  created 
as  a  circulating  medium  at  the  time,  say  in  the  case  at  bar  in  legal 
tender  notes  of   the  United  States,  which  are  themselves  exempted 
by  law  from,  taxation.     Suppose  then  that  three  milli<Hi8  of  dollars 
was  so  deposited  with  the  defendant  and  that  It  had  an  equal  amount 
of   legal   tender  notes  with  which   to  meet  the  call   of  its   deposit- 
ors, will  it  be  uiged  that  because  those  notes  are  themselves  exempt 
from  taxation  they  should  be  counted  and  considered  no  part  of  the 
assets  of  the  bank,  notwithstandii^  they  furnish  the  means  of  immedi- 
ate redemption  of  its  liabilities  on  this  account,  and  that  although  the 
bank  should  do,  what  in  law  and  good  faith  it  is  bound  to  do,  and  so 
long  as  it  continues  business  must  do — ^that  is,  should  extinguish  its  lia- 
bility for  deposits  by  the  use  of  the  legal  tender  notes  in  its  vaults;  Uiat 
its  capital  represented  by  the  remainder  of  its  assets,  however  laiige, 
and  though  in  such  form  as  not  to  be  themselves  non-taxable,  shall  not 
be  taxed  simply  because  its  deposits  being  debts  and  not  capital  and  its 
legal  tender  notes,  which  are  exempt  by  .the  terms, of «thQ  law,  when 
added  together  aggregate'^an  amount  equal,  to  or  greater  than  the  re- 
maining assets  of  the  bank,  and  therefbre  show  an  absorption  of  the- 
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total  capital?  The  fallacy  of  this  reasoDiug  becomes  at  once  apparent 
when  we  see  that  in  the  case,  put  the  bank  might  be  able  to  repay  it» 
8tod£holders  the  amount  of  the  capital  stock  and  a  large  profit  or  divi- 
dend besides  from  other  resources,  after  redeeming  its  entire  deposits 
with  the  legal  tenders  which  formed  part  of  its  available  assets. 

It  i^  obvious  from  the  statement  furnished  by  the  defendant  and  ac- 
cepted by  the  plaintiff  that  the  former  invested  its  capital  in  something 
more  than  and  other  than^  greenbacks  or  legal  tenders,  and  it  is  this  ex- 
cess, after  deducting  such  property  as  is  taxed  in  other  forms,  which  the 
city  claims  the  right  to  tax.  Let  us  put  the  case  in  another  form  to  test 
the  correctness  of*  this  claim.  The  paid*tip  capital  stock  of  the  bank  is 
one  million  doUars.  On  the  faith  of  this  and  owing  to  the  public  confi* 
dence  inspired  by  the  character  of  its  managers,  three  millions  of  dol- 
lars in  greenbacks  are  deposited  with  it  the  moment  it  is  opened  for 
business,  and  that  before  it  has  had  opportunity  to  invest  or  part  with 
one  dollar  of  its  capital  the  whole  amount  of  these  deposits  is  recalled; 
now,  according  to  the  argument  of  defendant's  counsel,  you  must  add 
the  exempted  greenbacks  to  the  exempted  debts  due  the  depositors,  and 
thus  make  up  a  sum  of  exemptions  of  six  millions  of  dollars,  instead  of 
permitting  the  one  to  do,  as  it  does  in  point  of  fact;  i.  e.,  ofCset  or  'pay 
the  other.  In  the  case  put  the  bapk  would  be  left  with  its  original  capi- 
tal (which  is  taxable  by  the  very  terms  of  the  law)  undiminished  in  the 
smallest  degree,  and  shall  not  be  taxed  to  the  extent  of  a  single  dollar; 
and  yet  this  would  be  the  necessary  consequence  of  the  argument  and 
of  the  reasons  for  exemption  set  up  by  the  defendant's  counsel. 

The  fact  that  the  original  capital  of  the  bank,  ins^d  of  being  invested 
as  in  the  case  put,  is  invested  in  or  represented  by  available  securities 
which  are  not  exempted  from  taxation^  provided  they  be  not  themselves 
taxed  in  another  form^  only  makes  it  come  more  strictly  witliin  the  law 
subjecting  it  to  taxation. 

To  make  good  the  argument  it  is  necessary  that  the  entire  capital  of 
the  bank  should  be  invested  in  greenbacks  and  nothing  else  and  that  it 
should  have  no  other  means  of  redeeming  its  deposits. 

Now,  it  may  be  conceded  as  before  remarked  for  the  sake  of  the  ar-^ 
gument,  that  neither  deposits  nor  greenbacks  should  be  counted  in  as- 
certaining whether  and  how  far  the  defendant  is  taxable  on  its  capital. 
But  as  the  latter  afford  pro  tanto  a  means  of  paying  the  former,  ori  this 
theory  the  balance  must  be  struck  between  them.  The  statement  of  the 
defendant^  which  is  accepted  by  the  plaintiff,  shows  what  are  put  down 
as  assets,  (4,248,716  47;  from  which  deduct  amount  due  depositors, 
$3,044,957  19,  less  legal  tenders,  $974,777  17  as  stated,  equal  to  $2,070,- 
180  02,  and  we  have  a  balance  of  $2,178,536  45.  But  as  the  same  legal 
tenders,  already  used  to  of&et  so  much  of  the  debts  due  depositors,  also 
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Ijoee  to  make  up  the  sum  of  the  assets,  they  must  be  deducted  from 

this  balance,  which  leaves  still $1,203^759  28 

Pi:om  this  deduct — 
Amount  invested  in  real  estate  and  taxed  as 

sucn $182,516  85 

Taxes  paid,  which  are  not  assets Ii,i31  65 

Suspended  debts,  as  per  statement 54740  80 

Aggregating 251,689  30 

Which  taken  from  the  last  balance  of  assets  leaves  still. . . .  $952,069  98 
Deduct  further  amount  chained  to  profit  and  loss,  $99,694;  amounts 
due  foreign  banks  and  banking,  $48,061  78;  and  amount  of  circulaticMi, 
$9447  50;  aggregating  $157,  204  28,  and  we  would  still  haV&  a  balance  of 
$794,865  70,  or  $94,865  70  more  than  the  amount  for  which  the  bank 
was  assessed;  add  to  this  the  suspended,  but  not  necessarily  non-ool- 
lectible  debts  and  not  put  down  as  such,  which  amount  as  per  state- 
ment to  $54,740  80,  and  we  have  an  excess '  beyond  assessment  of 
$149,606  50,  from  which,  treating  it  as  a  debt,  deduct  if  you  will  amount 
of  dividends  unpaid,  $46,556,  and  we  have  still  an  excess  bf  $103,050  50. 
But  in  fact  dividends  are  not  properly  debts,  but  only  shares  of  profits; 
so  that,  even  accepting  the  theory  of  the  defendant's  counsel,  that  *'  the 
capital  of  a  bank  like  the  capital  of  a*  merchant  or  individual  consists 
of  the  value  of  its  assets  after  deducting  tJu:  amjount  of  its  liabilities^ 
no  error  to  the  prejudice  of  the  bank  has  been  committed.  To  ar- 
rive at  any  other  conclusion  we  woiUd  have  to  eliminate  from  its  assets 
those  which  are  most  available  and  daily  used  to  redeem  its  deposits; 
t.  6.,  the  currency  in  its  vaults,  although  it  may  equal  or  even  exceed  those 
deposits;  we  should  not  only  have  to  do  this,  but  to  go  further  and  hold 
as  insolvent  a  perfectly  solvent  bank,  which,  according  to  its  own  coun- 
sel, "  declares  annual  dividends,''  and  which,  according  to  the  statement 
furnished  from  its  own  books,  had  at  its  date  declared  a  dividend  of 
which  $46,556  remained  still  unpaid,  and  which  dividends,  in  the  very 
nature  of  things,  are  only  derived  and  derivable  from  the  profits  in 
money  on  the  stock  invested,  to  say  nothing  of  the  actual  value  of  its 
property  and  assets  in  other  forms.  It  has,  however,  been  expressly 
decided  by  this  court  that  all  moneys  deposited  in  bank  otherwise  than 
as  special  deposits  are  its  property,  in  other  words  form  part  of  its  assets 
(see  10  An.  343,  and  same  346),  in  other  words  its  means  of  meeting  its 
liabilities,  whether  to  depositors  or  other  persons,  and  also  of  paying 
any  dividends  or  distribution  of  profits  to  its  shareholders. 

If  those  deposits  or  other  funds  which  may  be  found  in  the  vaults  of 
the  bank  consist  of  non-taxable  government  notes  the  utmost  limit  of 
the  decisions,  both  of  our  State  courts  and  those  of  the  United  States  to 
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which  we  have  been  referred  by  the  able  and  experienced  counsel  for  the 
det«ise  is  that  so  mu/ch  of  the  capital  of  the  bank  as  is  represented  by 
such  non-taxable  notes  is  itself  non>taxable,  and  not  that  all  its  capital, 
no  matter  how  invested,  is  non-taxable.  In  one  of  those  cases,  reported 
in  9  Wallace,  p.  357,  the  court  said:  "  This  capital  may  consist  of  cash  or 
of  bills  and  notes  discounted  and  of  real  estate  combined  with  them," 
precisely  the  case  at  bar,  and  again,  **  the  whole  of  it  may  be  invested  in 
bonds  of  the  government  or  in  bonds  of  the  State  or  in  bonds  and  mort- 
gages** and  a  "  tax  upon  this  capital  is  a  tax  upon  the  bank.'* 

In  Bank  of  Ck>mmerce  vs.  New  York,  2  Black,  620,  a  portion  of  the 
capital  of  the  bank  was  invested  in  real  estate  and  the  balance  in  stocks, 
bonds,  and  securities  of  the  United  States,  and  it  was  held  *'  thai  such 
portion  as  was  invested  in  government  securities  was  not  liable  to  taxa- 
tion by  the  State**  In  the  Bank  of  New  York  vs.  Supervisors,  7  WaUace, 
26,  the  court  maintained  the  exemption  of  so  much  of  the  capital  of  the 
bank  as  was  invested  in  treasury  notes  or  greenbacks. 

We  are  also  referred  to  the  case  of  Home  Mutual  Insurance  Company 
vs.  City  of  New  Orleans,  20  An.  447,  and  Cooley  on  Taxation,  p.  164,  No. 
1,  as  authority  for  the  proposition  that  it  is  the  actual  and  real  capital 
of  a  corporation  represented  by  the  property  in  which  it  has  been  in- 
vested which  is  the  subject  of  taxation,  and  not  its  merely  nominal  cap- 
ital; and  that  if  the  capital  be  invested  in  non-taxable  securities  it  is 
not  taxable.  That  the  plaintiiT  has  followed  the  rule  thus  laid  down  so 
far  at  least  as  to  endeavor  to  ascertain  and  to  tax  the  actual  and  not  the 
merely  nominal  capital  of  the  defendant  is  apparent,  as  the  tax  is  claimed 
not  upon  the  nominal  or  fixed  capital  of  the  defendant  of  one  million 
dollars,  but  upon  its  supposed  actual  capital  of  seven  hundred  thousand 
dollars.    Both  parties  seem  to  agree  to  this  standard  of  assessment 

We  have  been  referred  by  defendant's  counsel  to  the  case  of  Bailey 
vs.  Clark  et  al,  21  Wallace,  p.  284,  for  the  proper  interpretation  of  the 
term  "capital"  in  matters  of  taxation.  In  that  case  the  assessor 
claimed  that  not  only  the  fixed  capital  of  the  defendants  employed  in 
banking  should  be  taxed,  but  that  all  moneys  borrowed  temporarily  by 
them,  from  time  to  time,  in  the  course  of  their  business  formed  part  of 
their  capital  stock,  and  was  liable  as  such  to  taxation,  and  the  court 
held  that  it  was  not 

The  same  principle  is  embodied  in  act  of  Congress  passed  in  1872, 
17  Stat,  at  Large,  p.  256,  In  regard  to  the  tax  imposed  by  the  govern- 
ment of  the  United  States,  which  is  referred  to  by  Mr.  Justice  Field  in 
the  case  quoted.  That  learned  judge  gives  a  somewhat  different  inter- 
pretation of  the  meaning  of  the  term  "  capital  **  in  matters  of  taxation 
as  applied  to  corporations,  and  one  which  is  not  exactly  reconcilable 
with  that  announced  in  the  twentieth  Annual  case  and  the  authori- 
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ties  before  cited.  He  says,  in  the  twenty-first  Wallace  case,  that "  when 
used  with  respect  to  the  property  of  a  corporation  or  association  the 
term  has  a  settled  meaning;  it  applies  only  to  the  property  or  means 
contributed  by  the  stockholders  as  the  fund  for  the  business  or  enter- 
prise for  which  the  corporation  or  assodatioh  was  formed-/'  and  again: 
"  We  are  satisfied  that  the.  term  as  used  in  the  statute  was  intended  to 
embrace  only  the  fixed  capital  employed  in  the  business  of  banking  as 
distinguished  from  deposits  and  temporary  loans  made  in  the  regular 
course  of  business."  Burroughs  on  Taxation,  p.  654,  announces  the 
same  doctrine. 

It  is,  however,  needless  for  the  purposes  of  the  present  case  to  at- 
tempt to  reconcile  these  divei^e  definitions  of  what  constitutes  "  capital" 
as  an  object  of  taxation,  as  the  city  concedes  by  not  taxing  it  that  the 
amount  of  fixed  capital  paid  in  by  the  stockholders  is  not  the  standard 
and  only  claims  the  right  to  tax  the  defendant  on  an  amount  less  than 
that  fixed  capital  by  three  hundred  thousand  dollars;  a  [concession  of 
which  the  defendant  can  not  complain  and  against  which  no  argument  is 
urged  based  upon  that  ground. 

This  is,  however,  no  longer  an  open  question.  The  mode  of  assess- 
ment adopted  in  this  case  has  prevailed  in  Louisiana  since  1830,  when 
that  eminent  Judge  Porter  announced  it  as  the  proper  one  in  the  case  of 
the  Louisiana  Insurance  Company  vs.  Morgan,  8  N.  S.  631.  Our  prede- 
cessors reafllrmed  that  doctrine  in  the  State  vs.  Louisiana  Mutual  In- 
surance Conipany,  19  An.  475,  and  in  Mechanics'  and  Traders'  Bank  vs. 
City  of  New  Orleans,  23  An.  307,  in  which  case  the  precise  point  at  issue 
in  the  case  at  bar  was  determined,  the  court  saying  that  an  eptire  ex- 
emption of  its  capital  from  taxation  could  not  be  claimed  by  the  corpo- 
ration, because  part  of  it  wm  invested  in  non-taxable  securities.  So  also 
it  is  held  under  the  revenue  laws  of  the  United  States.  See  21  Int.  Bev. 
Rec.  353. 

The  case  in  21  Wallace  is  relied  upon  by  defendant's  counsel  simply 
to  show  that  deposits  are  not  liable  to  taxation,  and  it  will  l:>e  perceived 
from  our  computation  that  they  have  not  been  counted,  but  on  the  con- 
trary have  been  deducted  from  the  amount  of  ''  actual  capital  as  repre- 
sented by  the  property,  in  which  it  has  been  invested  "  in  accordance 
with  the  rule  as  announced  by  Judge  Cooley,  by  the  Supreme  Court  of 
the  United  States  in  the  other  cases  cited,  and  by  our  predecessors  in 
the  twentieth  Annual  case.  A  review  of  all  of  these  latter  authorities 
makes  it  also  apparent  that  while  so  much  of  the  capital  stock  of  a 
corporation  as  may  be  invested  in  non-taxable  securities  is  itself  non- 
taxable, even  if  that  amounts  to  the  whole  of  the  capital  of  the  corpo- 
ration, it  is  not  true  that  where  such  investment  in  non-taxable  secu- 
rities amounts  to  less  than  the  amount  of  capital  of  the  bank  or  other 
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corporation  the  excess  represented  by  taxable  property  of  any  kind  is 
non-taxable.  Indeed,  this  is  practically  conceded  by  the  defense  in  the 
case  at  bar  by  the  claim  set  up  that  the  defendant  always  had  on  band 
greenbacks  or  legal  tenders  enough  together  with  the  value  of  the  real 
estate  which  is  taxed  as  such  to  make  up  the  sum  of  defendant's  capital 

The  error  and  the  fallacy  in  the  position  of  the  defendant  is  that  by 
reason  of  this  fact  entire  exemption  from  taxation  on  its  capital  is 
daimed,  notwithstanding  its  own  statement  shows  a  large  amount  of 
property  or  of  "  capital  invested  in  and  represented  by  property"  which 
is  not  non-taxable  or  exempt  under  any  provision  of  law;  we  need  only 
instance  one  or  two  items  in  the  statement,  i  e.,  "  notes  and  bills  dis- 
counted, 81,833,146  41,"  "  foreign  and  domestic  exchange,  8919,996  61,"  an 
item  of  itaelf  not  very  far  short  of  the  whole  amount  of  legal  tenders  for 
which  exemption  is  claimed.  The  city  has  not  claimed  or  sought  in  the 
anseespient  coaq>lained  of  to  tax  the  deposits  of  the  defendant,  i.  e.,  the 
debts  due  by  it  to  depositors,  which  are  strictly  not  deposits  but  only  the 
consequences  of  deposits.  J^or  has  it  squght  to  tax  the  non-taxable  gov- 
ernment legal  tenders  in  the  vaults  of  the  bank,  as  will  be  seen  by  recur- 
ring to  the  tabular  statement  already  made  by  us  in  this  opinion.  All 
that  the  city  claims,  and  we  think  correctly,  is  that  though  themselves 
non-taxable,  these  legal  tender  notes  shall  be  counted  as  they  are  used 
and  designed  to  be  used  as  assets  of  the  bank  for  the  purpose  of  offset^ 
ing  and  extinguishing  so  much  of  its  indebfednesa^  to  depositors,  and  that 
because  so  much  of  the  capital  of  the  bank  is  Tnvested  in  non-taxable 
government  securities,  it  does  not  follow  that  the  remainder,  which  is 
not  so  invested,  shall  not  be  taxable. 

Any  other  view  would  double  in  favor  of  defendant  the  amount  of 
exemption;  the  legal  tenders  would  be  counted  twice  for  that  purpose — 
once  because  they  are  legal  tenders,  and  once  because  they  represent  so 
much  of  deposits — ^while,  if  there  is  any  force  in  the  latter  ground  of 
exemption,  it  would  only  result  that  the  legal  tenders  were  exempted 
not  twice  over  but  for  the  two  reasons  urged  by  defendant's  counsel, 
either  of  which  if  well  founded  will  suffice,  but  not  both  with  the  eifect 
claimed  to  duplicate  the  exemption. 

While  we  do  not  for  a  moment  argue,  however,  that  deposits  in  the 
sense  of  debts  due  depositors,  should  be  counted  in  estimating  the  real 
and  actual  capital  of  a  bank  for  the  purposes  of  taxation,  neither  are 
we  prepared  to  give  our  assent  to  the  doctrine  that  money  in  the  vaults 
of  the  bank,  aUhough  derived  from  deposi^^  Is  exempt  from  taxation  for 
that  reason  alone.  See  Burroughs,  p.  655,  and  Milton  vs.  Savings  Insti- 
tution, 17  Wallace,  109.  On  the  contrary,  we  think  it  has  been  properly 
adjudged  in  the  cases  already  cited  to  be  the  property  of  the  bank. 

We  see  no  error  in  our  former  decree  in  this  case,  which  is  therefore 
ordered  to  be  affirmed. 
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_  No.  6784. 

1"^   86i: 

l^^»       ^*  T.  ESGHEBT  vs.  W.  0.  HABRIBOy  BT  AL. 

When  the  sheriff  is  not  Interested  in  an  Injiinotion  eult.  and  is  only  connected  with 
It  by  hayinflT  had  a  notice  served  on  him  that  the  writ  was  suspended,  he  ie  not  a 
necessary  party  to  an  appeal  in  such  a  suit. 

The  omission  to  state  the  dav  of  the  month  in  tlie  date  oX  an  appeal  bond,  when  the 
month  and  year  are  driven,  is  supplied  by  the  date  of  the  filing  of  the  bond. 

Failure  to  set  forth  specifically  the  amount  of  an  appeal  bond  is  not  eronnd  to  dis- 
miss the  appeal.  It  will  be  assumed  that  it  was  ffiven  for  the  amount  preaoribed 
in  the  order  of  court  frrantinfir  the  appeal. 

Indicating  the  clerk  of  the  lower  court,  the  payee  in  an  appeal  bond,  by  abbreviat- 
ed siirncf  is  not  fatal  to  the  bond,  if  its  recitals  elsewhere  make  certain  what 
court  and  clerk  were  meant. 

The  incomplet<)nesB  of  a  record,  caused  by  the  loss  of  a  portion  of  it.  when  the  loss 
is  properly  certified  by  the  clerk  of  the  lower  court,  is  not  a  sufficient  oanse  for 
the  dismissal  of  the  appeal. 

APPEAL  Irom  the  Fifth  DiBtilct  Court  for  the  pariah  of  Orleans.     Ckd- 
lorn,  J, 
Labatt  A  Clinton,  for  plalntiir  and  appellant 

0.  L.  HaU,  for  defendant 

On  motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  motion  to  dismiss  Is  based  on  four  grounds; 

1.  That  all  parties  to  the  suit  are  not  made  parties  to  the  appeal. 

It  is  an  injunction,  and  the  sheriff  is  the  party  who  has  not  been  cited. 
A  sheriff  who  is  a  party  to  proceedings  by  injunction  only  for  the  pur- 
pose of  notif5ring  him  that  the  execution  of  the  writ  has  been  suspended, 
and  who  has  no  interest  in  the  result,  need  not  be  made  a  party  to  an 
appeal  from  the  judgment  of  the.  lower  court  ..Boguille  v.  Faille,  1 
Annual,  204.  Francis  v.  Scott,  5  Annual,  668.  Boykin  v.  0*Hara,  6 
Annual,  115. 

2.  That  there  is  no  bond  of  appeal  such  as  is  required  by  law. 
There  is  no  date  to  the  bond,  no  sum  mentioned  in  it,  and  not  the 

proper  payee.  The  day  of  the  month  is  not  inserted,  but  the  month  and 
year  are  mentioned.  The  date  of  filing  supplies  the  omission.  The 
omission  of  the  amount  of  the  bond  is  not  fatal.  The  bond  is  read  In 
connection  with  the  order  of  the  court,  and  the  law  implies  that  it  was 
given  for  the  prescribed  sum,  although  no  specific  sum  is  mentioned  in 
it.  This  ruling  is  now  too  old  to  be  disturbed.  Mason  v.  Fuller,  12 
Annual,  68.  StiUe  v.  Beaucfaamp,  13  Annual,  604.  The  payee  of  the 
bond  is  the  clerk  of  the  5th  Dt  Ct  parish  of  Orleans.  The  appellant 
says  the  Fifth  District  Court  is  meant  by  these  abbreviations,  and  we 
regret  that  we  are  obliged  to  tolerate  this  careless  and  slip-shod  way  of 
preparing  legal  papers,  because  in  a  subsequent  part  of  the  bond  the 
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names  of  the  suit  and  court  are  properly  redted,  and  render  certain 
what  court  is  meant. 

3.  That  the  record  is  incomplete. 

The  certificate  accounts  for  the  absence  of  a  particular  record  by 
stating  that  it  id  lost  The  clerk  eould  eiowhere  find  it,  and  the  appellant 
cannot  at  this  stage  of  the  case  suffer  because  of  its  loss. 

i.  That  this  court  Is  without  jurisdiction. 

The  sum  claimed  in  the  petition  for  injuhction  exceeds  fiye  hundred 
dollara. 


The  motion  to  dismiss  is  refused. 


No.  6686. 

StATB  KX   REU   HoET    &    O'OOHKOR    VB.  J.  Q.    BbOWK,  AnmXISTBATOB  0# 

AOOOUKTB. 

It  is  the  duty  of  the  judffe  of  the  lower  court  to  fix  the  return  day  of  an  appeal,  and 
if  a  wron^  day  is  fixed  by  him,  the  appellant  will  not  be  prejudiced  thereby. 

Merely  submittinir  to  the  execution  of  a  judgment  by  the  sheriff,  is  not  such  an  ao- 
Quiesoence  In  the  judi;ment  as  will  debar  the  party  cast  from  takingr  a  deyolu- 
tive  appeal. 

No  ex  parte  statement,  or  motion,  by  one  of  the  parties  to  a  suit,  made  in  the  court 
below,  can  impair  .the  other  party's  rinhtof  appeal. 

A  publie  offloer  who  has  done  a  certain  act  he  was  ordered  to  do,  by  a  decree  of  court 
in  a  mandamus  proceeding,  may  take  a  devolutive  appeal  from  the  decree,  when 
the  act  done  in  obedience  to  the  decree  is  susceptible  of  being  effectively  un- 
done. 

APPEAL  from  the  Third  District  Court»  parish  of  Orleans.    Monroey 
J. 
B.  F,  Jonas,  City  Attorney,  for  defendant  and  appellant. 
Hornor  d  Benedict,  for  plaintift. 

Ok  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Spbmgeb,  J.  Relators  proceeded  by  mandamus  to  compel  the  defend- 
ant to  register  a  certain  judgment  obtained  by  them  against  the  city  of 
New  Orleans,  and  to  issue  them  thereon  certain  cash  warrants. 

Upon  trial  the  mandamus  was  made  peremptory.  Thereupon  the  de- 
fendant applied  for  and  obtained  an  order  for  a  suspensive  appeal  with- 
out bond,  under  the  act  exempting  the  city  of  New  Orleans  from  giving 
bond.  On  motion  we  dismissed  that  appeal,  holding  that  the  city  of 
New  Orleans  was  alone  entitled  to  said  exemption,  and  that  the  city  was 
no  party  to  this  suit. 

On  motion  of  relators,  in  the  court  below,  and  on  suggesting  that  said 
suspensive  appeal  had  been  dismissed,  and  that  said  decree  was  now 
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final,  and  further  that  the  defendant  refused  to  obey  the  mandamus,  it 
was  on  first  May  1877  ordered  that  defendant  show  cause  why  he  should 
not  be  punished  for  contempt 

On  same  day  defendant  answered  stating  that  he  had  complied  as  far 
as  possible  with  the  mandate  and  registered  the  judgment,  eta  On 
fifteenth  May  1877  the  defendant  applied  by  petition  for  a  deToiative  ap- 
peal, which  was  granted  on  bond  and  made  returnable  on  first  Monday 
of  June  1877.  On  twenty-first  May  1877  on  motion  of  relators  and  on 
suggesting  that  a  compromise  had  been  effected  herein,  it  was  ordered 
that  satisfaction  of  the  decree  be  entered  of  record.  Tlus  order  ap- 
pears to  have  been  rendered  ex  parte  by  the  court  a  qua.  That  devolu- 
tive appeal  is  now  before  us.  The  record  thereof  was  filed  in  this  court 
thirty-first  May  1877. 

Relators  move  to  dismiss  on  the  groimds 

First— That  by  act  forty-five  of  1870,  extra  session,  regulating  appeals, 
it  is  provided,  "  all  appeals  from  the  parish  of  Orleans  *.  *  *  shall 
be  returnable  on  the  first  and  third  Mondays  of  each  month  of  the 
session  **  of  the  Supreme  Court.  That  by  law  the  session  of  said  court  at 
New  Orleans  ends  on  the  last  of  May  and  that  therefore  an  appeal  taken 
on  fifteenth  May  should  have  been  returnable  on  the  first  Monday  of 
November. 

The  law  imposes  on  the  Judge  the  duty  of  fixing  the  return  day,  and 
the  appellant  can  not  be  prejudiced  by  his  mistakes.  If  the  first  Mon- 
day of  November  instead  of  June  was  the.  proper  return  day — ^the  court 
not  being  in  session  at  the  latter  date — and  if  the  appeal  was  filed  in 
this  court  before  either  day  arrived,  we  can  not  surely  accuse  the  appel- 
lant of  want  of  diligence  and  see  no  possible  injury  to  appellee. 

gecond — The  second  ground  of  dismissal  is  that  the  defendant  has 
compromised  the  judgment  and  acquiesced  therein  as  shown  by  relators' 
motion  and  the  order  entering  satisfaction. 

A  judgment  is  rendered,  suspensive  appeal  taken  and  dismissed,  ex- 
ecution issues  and  satisfaction  of  judgment  obtained  by  legal  process ! 
Defendant  takes  a  devolutive  appeal  and  is  met  with  the  objection  that 
he  can  not  appeal,  that  the  judgment  has  been  satisfied !  The  case 
before  us  is  even  stronger.  The  defendant  had  to  satisfy  the  judgment 
or  go  to  jaiL  There  is  not  here  the  acquiescence  which  the  law  con- 
templates. It  must  be  the  voluntary  act  of  the  debtor.  Besides  the 
ex  parte  statehient  in  relators'  motion,  filed  after  the  appeal,  can  not  be 
noticed.  If  the  right  to  a  devolutive  appeal  can  be  thus  defeated,  it 
would  be,  in  most  cases,  a  delusion  and  a  snare. 

Third— The  third  ground  is  that  a  devolutive  appeal  will  not  lie  ftom 
a  decree  granting  a  mandamus;  and  we  are  referred  to  the  case  of  the 
*'  State  ex  rel.  Clay  vs.  Johnson,  Auditor"  (not  reported  yet)  wherein  it 
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seems  some  doubt  was  expressed  by  this  court  as  to  defendant's  right  to 
such  appeal  in  such  cases.  Wbateyer  doubts  may  have  been  suggested 
or  expressed  in  that  case  or  any  other,  we  haye  no  doubt  of  the  existence 
of  the  right  in  the  present  case. 

The  defendant  is  a  public  officer,  charged  with  responi^ible  duties,  and 
undec  heavy  bonds  to  the  city  for  the  faithful  performance  thereof.  He 
has  been  ordered  to  register  a  ceortala  Judgment  against  the  city,  and 
compelled  to  issue  to  relators  certain  warrants  for  money.  He  has  a 
right  to  protect  himself,  his  sureties  and  the  city  from  this  decree  if 
erroneous.  If  it  Were  manifest  that  the  appeal  would  be  a  vain  thing, 
because  the  things  done  in  execution  of  the  Judgment  were  of  a  nature 
not  to  be  undone — were  of  a  nature  that  once  accomplished  they  could 
not  be  relieved  against,  perhaps  it  would  be  true  to  say  no  devolutive  ap- 
peal would  lie,  for  courts  are  instituted  to  grant  relief  and  enforce 
rights,  and  where  these  purposes  are  not  attainable  they  would  properly 
decline  to  enact  a  farce.  But  in  the  case  before  us,  if  we  find  the  decree 
appealed  from  to  be  wrong,  we  can  reverse  it,  and  the  dty  could  cause 
the  registry  to  be  canceled  and  recover  back  the  warrants  or  money 
paid. 

The  motion  to  dismiss  is  overruled. 


No.  6696. 

r 

State  ex  rel.  William  EEbnby  vs.  the  Mayor  akd  Abministrators  of 

THE  Ctty  of  New  Orleans. 

An  act  of  the  Lefirislature  proposinc:  an  amendment  to  the  constitution  has.  before 
it  has  been  ratified  by  a  vote  of  the  qualified  voters  of  the  State,  no  effect  what- 
ever. 

The  amendment  of  the  State  oonstitutlon,  adopted  by  the  popular  vote  in  Novem- 
ber 1874.  which  forbids  any  increase  of  the  debt  of  the  city  of  New  Orleans  after 
the  first  of  January  1875.  did  not  desifcn  to  prevent  the  payment  of  any  pre-ex- 
isting XogoX  debt  of  the  city,  in  the  way  stipulated  in  the  contract  creatine:  the 
debt. 

No  State  has  the  power,  either  by  legislative  enactment,  or  by  amendments  of  her 
constitution,  to  impair  the  obligation  of  pre-existing,  valid  contracts. 

When  a  municipal  corporation  has  legally  contracted  for  certain  work  to  be  done, 
and  to  be  paid  for  in  a  certain  specified  way,  the  corporation  may,  on  the  com- 
pletion of  the  work,  be  compelled  by  mandamus,  to  carry  out  the  stipulations  as 
to  payment  contained  in  the  contract. 

APPEAL  from  the  Third  District  Court  of  the  parish  of  Orleans. 
Monroe,  J. 
8,  P.  Blanc,  for  plaintiff  and  appellee. 
B.  F,  Jonas,  City  Attorney,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 
Mare,  J.    On  the  twenty-third  April,  1874,  the  city  of  New  Orleans,  by 
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authority  of  an  act,  No.  48,  approved  thirteenth  March,  1871,  and  of  cer- 
tain dty  ordinances,  entered  into  a  contract  with  relator,  William  Henry, 
for  the  grading  and  shelliog  of  a  part  of  Henry  Clay  Avenue. 

By  the  terms  of  this  contract  a  part  of  the  price  was  to  be  paid  by 
the  city,  and  a  part  by  the  owners  of  the  property  fronting  on  the 
avenue.  The  portion  exigible  of  the  city  to  be  paid  in  street  improve- 
ment bonds,  and  the  portion  exigible  of  the  front  proprietors  to  be  paid 
in  asBesement  bonds,  having  ten  years  to  run,  and  beacfng  interest  at 
seven  and  three- tenths  per  cent  per  annum:  *' with  the  distinct  under* 
standing  that  these  bonds  shall  be  taken  and  accepted  by  said  Henry  at 
the  rate  of  seventy-five  cents  on  the  dollar." 

Henry  completed  the  work,  according  to  his  contract,  and  to  the  satis- 
faction of  the  city  authorities;  and  the  entire  contract  price  seems  to 
have  been  paid  except  the  sum  of  $948  08,  due  by  two  front  proprietors 
for  their  proportion,  for  work  completed  and  accepted  by  the  city  on  the 
twenty-sixth  May,  1874.  The  object  of  this  proceeding  is  to  compel  the 
Mayor  and  Administrators  by  mandamus  "  to  proceed  by  ordinance  or 
other  appropriate  action,  to  assess  and  levy  against  the  property  afore- 
said, and  the  owner  and  owners  thereof,  according  to  the  provisions  of 
the  act  No.  48,  of  1871,  a  sum  sufficient  to  meet  and  cover  the  bonds 
to  be  issued  to  relator,  and  to  issue  ''Street  Assessment  Bonds,"  in 
amount  sufficient  to  pay  him  at  the  rate  of  one  dollar  in  bonds  for  every 
seventy-five  cents  of  his  claim  and  certificates,"  in  accordance  with  the 
act  No.  48,  of  the  Legislature,  and  the  contract  between  relator  and  the 
city. 

The  Mayor  and  Administrators  answer  that  since  the  date  of  the  con- 
tract the  constitutional  amendment  embraced  in  act  No.  22,  of  1874,  has 
been  adopted,  which  prohibits  the  city  of  New  Orleans  and  its  officers, 
from  issuing  any  evidence  of  indebtedness  or  warrant  for  the  payment  of 
money  except  againstxash  actually  in  the  treasury ;  and  that,  therefore, 
respondents  have  no  authority  and  are  expressly  forbidden  to  issue 
bonds  as  asked  for  by  relator. 

They  state,  further,  that  at  the  time  of  making  the  contract  with  rela- 
tor, he  was  well  aware  of  the  adoption  of  the  act  No.  22,  of  1874,  by  the 
Legislature,  and  knew  that  it  would,  if  ratified  by  the  vote  of  the  peo- 
ple, prohibit  the  Council  from  issuing  the  bonds  described  in  the  con- 
tract 

The  judgment  of  the  court  below  granted  the  mandamus  as  prayed 
for,  and  the  Mayor  and  Administrators  appealed. 

We  attach  no  importdnce  to  the  statement  that  relator  was  aware  of 
the  proposed  amendment  to  the  constitution  at  the  time  the  contract 
was  entered  into ;  because  the  other  contracting  party  had  the  same  in- 
formation on  that  subject,  and  neither  could  have  known  that  it  would 
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be  adopted.  They  attached  no  importanoe  to  it,  because  there  is  no 
proviaion  in  the  contract  by  which  the  relator  could  compel  payment 
otherwise  than  by  the  assesment  bonds :  and  it  is  to  be  presumed  that 
neither  party  understood  that  an  amendment  to  the  constitution  could 
retroact  so  as  to  destroy  contracts  entered  into  and  fully  executed  by 
one  of  them  at  the  time  of  its  ratification. 

•4 

The  simple  question  is,  does  this  amendment,  which  was  ratified  at  the 
electioji  in  J^ovember,  1874,  relieve  the  dty  of  its  obligation  to  comply 
with  the  contract  in  questioD,  by  issuing  to  relator  the  bonds  which  he 
bound  himself  to  receive  for  his  work. 

The  object  of  this  amendment  is  manifest:  "The  dty  of  New  Orleans 
shall  not  hereafter  increase  her  debt,  in  any  manner  or  form,  or  under 
any  pretext"  To  enforce  this,  "After  the  first  day  of  January,  1875,  no 
evidence  of  indebtedness  or  warrant  for  the  payment  of  money  shall  be 
issued  by  any  officer  of  said  dty,  except  against  cash  actually  in  the 
treasury ;  but  this  shall  not  be  so  construed  as  to  prevent  a  renewal  of 
matured  bonds  at  par,  or  the  issue  of  new  bonds  in  exchange  for  other 
bonds,  provided  the  dty  debt  be  not  thereby  increased,"  eta 

Now,  it  is  evident  that  this  article  intends  to  prevent  the  increase,  only, 
of  the  city  debt;  and  that  it  does  not  contemplate  nor  prohibit  the  pay- 
ment by  the  dty  of  its  then  existing  debt  We  do  not  think  that  the 
assessment  bonds  in  question  can  be  considered  as  either  evidences  of 
indebtedness  or  warrants  for  payment  of  money,  within  the  true  intend- 
ment and  .meaning  of  this  article;  but  we  6hall  not  enter  into  any  further 
discussion  of  this  question,  because  we  do  not  deem  it  necessary  for  the 
dedsion  of  this  case. 

The  constitution  of  the  United  States,  the  supreme  law  of  the  land, 
artide  one,  section  ten,  clause  one,  dedares  that,  "  no'  State  shall  pass 
any  law  impairing  the  obligation  of  contracts."  This  prohibition  is  ad- 
dressed to  States;  and  it  is  applicable  to  the  States,  whether  exercising, 
through  their  Legislatures,  ordinary  law-making  power,  or,  by  conven- 
tions or  other  delegated  authority,  or  in  their  aggregate  capacity,  adopt- 
ing or  amending  their  organic  laws.  Obviously,  the  prohibition  would 
be  ineffectual  if  it  were  restricted  to  laws  passed  by  the  State  Legisla- 
tures. Reason  and  authority  require  that  it  shall  extend  to,  and  strike 
with  nullity  every  law,  whether  legislative  or  oiganic,  by  which  the  obli- 
gation of  pre-existing  contracts  is  impaired.  In  Cummings  vs.  Missouri, 
4  Wallace,  277,  a  clause  in  the  constitution  of  the  State  of  Missouri, 
which  was  in  violation  of  that  part  of  article  one,  section  ten,  clause  one^ 
of  the  constitution  of  the  United  States,  which  provides  that  no  State 
shall  pass  any  ex  post  faeio  law,  was  held,  by  the  Supreme  Court  of  the 
United  States  to  be  inoperative  and  void. 

If,  as  we  think,  the  correct  interpretation  of  the  amendment  to  tba* 
&5 
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constitution  of  Louisiana  was  not  intended  to  prevent  the  payment,  by 
the  city,  of  its  pre-existing  debts,  in  the  manner  stipulated  and  fixed  in 
solemn  contracts,  the  relator  is  entitled  to  the  remedy  and  relief  which 
he  seeks.  If,  as  the  city  authorities  interpret  this  amendment,  it  pro- 
hibits a  compliance  by  them  with  its  pre-existing  obligations  and  con- 
tracts, the  effect  in  this  case  would  be,  not  merely  to  impair  the  obliga- 
tion of  the  contract,  but  to  destroy  it,  and  to  leave  the  relator  without 
remedy,  without  the  means  of  enforcing  payment  for  work  performed  by 
him,  in  strict  accordance  with  his  part  of  the  contract,  completed  before 
this  amendment  was  ratified.  There  can  be  no  doubt  that  thus  inter- 
preted, tills  amendment  would  be  in  fiagrant  violation  of  the  constitution 
of  the  United  States,  article  one,  section  ten,  clause  one,  and  to  that  ex- 
tent would  be  inoperative  and  void. 

It  is  clearly  the  duty  of  the  Mayor  and  Administrators  to  pay  the 
relator  for  his  work,  in  the  manner  and  on  the  terms  stipulated  in  the 
contract  under  which  the  work  was  done;  and  the  district  judge  so  de- 
cided, in  an  elaborate  and  exhaustive  opinion. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


No.  6718. 
Samuel  Lawson  et  al.  vs.  Zachabiah  Bbuen. 

The  an.swer  tiled  in  a  suit  by  a  defendant  admittln^r  that  he  had  in  hie  hands  a 
specific  f and,  for  distribution  amoni;  certain  creditors ;  and  that  the  plaintiff 
"appeared"  to  be  one  of  those  creditors,  with  the  first  preference  claim  on  aaid 
fund ;  but  aslLlni?  that  all  of  said  creditors  be  cited  as  in  concurao;  and  expressly 
setting  up  the  plea  of  general  denial,  can  not  be  construed  as  Involvincr  a  oon- 

' .  fesslon  of  judgment  In  favor  of  the  plaintiff;  althouffh  he  may  have  the  ranking 

.  lien  on  the  fund  in  the  defendant's  hands. 
An  appeal  will  not  be  dismissed  on  the  ground  that  the  appellant  confessed  jadg- 

'  ment  In  the  court  below,  when  he  contests  the  confession,  and  it  seems  to  be  the 
only  ground  of  the  judgment. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Rogers, 
J. 

Bickcard  DeOray,  for  plaintiff  and  appellee. 
B.  C,  Elliott,  for  defendant 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  motion  to  dismiss  is  based  upon  the  allegation  that 
the  judgment  appealed  from  was  rendered  on  the  confession  of  the  de- 
fendant The  facts  are  these:  Bruen  held  the  first  mortgage  on  cer- 
tain property  of  one  Moran  and  seized  and  sold  it  After  satisfjring 
Bruen's  claim  and  all  prior  liens  and  expenses,  there  remained  for  distri- 
t>ution  to  subsequent  mortgages  S3788  96,  which  the  purchaser  Bruen 
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retained,  as  shown  by  the  sheriff's  deed.  These  subsequent  mortgages, 
as  certified  by  the  recorder  of  mortgages  were: 

First — ^A  general  mortgage  in  favor  of  Prathers,  recorded  twenty- 
fourth  of  July,  1873. 

Second — A  general  mortgage  in  favor  of  Lawson,  recorded  second  of 
April,  1874. 

Third — A  general  one  in  favor  of  A.  B.  Miller,  recorded  twentieth  of 
February  1875. 

Fourth — Another  general  one  in  favor  of  Bruen,  recorded  September 
3, 1«75. 

Fifth — Another  general  one  in  favor  of  Prathers,  recorded  sixteenth 
of  September  1875. 

One  of  the  lots  had  been  sold  for  State  taxes  and  bought  by  one  Nor- 
oroes;  the  purchaser  taking  the  property  subject  to  right  of  redemption 
out  of  the  fund  so  left  in  his  hands. 

The  estate  of  Simonds  also  had  a  claim  of  some  sort  on  the  property 
or  its  proceeds,  and  one  Miss  Annie  Crowley  claimed  to  have  purchased 
it  of  said  Moran. 

The  plaintiff  Lawson,  alleging  that  he  had  given  the  usual  notices, 
brought  this  hypothecary  action  and  prayed  that  Bruen  be  condemned 
to  pay  the  amount  of  his  mortgage,  or  surrender  the  property  to  be  sold 
to  pay  it. 

Bruen  after  filing  sundry  exceptions,  answered  in  substance  ^  follows 
on  thirtieth  April  1877: 

First — A  general  denial  of  all  plaintiff's  allegations  not  specially  ad- 
mitted. 

Second — He  admits  the  sale  of  the  property  to  him,  and  that  after 
satisfying  his  claim  and  prior  ones  there  remained  in  his  hands  the  sum 
stated  $3788  96. 

Third— He  then  proceeds  to  show  that  he  had  paid  and  had  been 
legally  subrogated  to  the  mortgage  of  Prathers,  which  was  next  in  rank; 
that  he  had  paid  a  certain  amount  in  redemption  of  the  lot  sold  for  taxes, 
and  had  paid  certain  other  taxes  etc.  He  then  says:  "  After  these  proper 
deductions,  there  remains  sul^ect  to  claims  of  the  other  creditors  of  William 
Moran,  of  whom  the  plaintiff  Lawson  appears  to  be  first  in  rank,  and  to 
all  oViers  in  interest  the  sum  of  $2640  87."  He  then  further  alleges  that 
the  mortgage  certificate  shows  the  existence  of  several  mortgages  sub- 
sequent as  stated;  that  it  was  claimed  that  Miss  Crowley  had  purchased 
the  property  and  was  entitled  to  the  surplus  proceeds;  that  the  estate  of 
Simonds  had  a  claim  of  some  kind  thereon  of  a  character  unknown  to 
him,  and  that  William  Moran  had  been  interdicted.  He  alleges  that  he 
cim  not  be  bound  for ,  more  than  the  price  of  his  purchase  and  that  all 
parties  having  any  interest  in  the  balance  of  the  price,  should  be  brought 
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Into  oourt»  as  in  ooncurso.  Wherefore  he  prays  their  citation  acoord- 
ingly;  that  he  be  allowed  to  deposit  the  amount  due  by  him  in  court  and 
thereupon  that  his  property  be  released  from  all  said  mortgagee,  eta 

On  the  second  of  May,  1877,  plaintiff  took  a  rule  on  defendant  to  show, 
oause  "why  Judgment  should  not  be  entered  in  his  favor  as  in  said  peti- 
tion  prayed  for,  to  the  extent  of  said  amount  admitted  in  defendant's 
answer  to  be  due,  to  wit,  $26i0  and  costs  of  suit" 

On  the  third  of  May  the  court  ordered  all  said  parties  named  in  de- 
fendant's answer  as  interested,  to  be  cited  as  in  concurso  as  prayed  for 
by  the  answer. 

On  the  seventh  of  May  the  above  rule  was  tried. 

On  the  fourteenth  and  fifteenth  of  May  the  parties  cited  by  defendant 
in  concurso,  appeared  and  filed  various  efxceptions  against  plaintiff  and 
defendant. 

On  the  sixteenth  of  May  the  court  sustained  plaintiffs  rule  and  ordered 
'^that  Judgment  be  rendered  herein  in  favor  of  plaintifEs,  as  prayed  for, 
to  the  extent  of  the  amount  admitted  to  be  due  herein,  to  wit:  $2640  and 
costs,  and  that  the  defendant  Bruen  pay  the  same  or  that  he  deliver  up 
the  mortgaged  property  etc.  to  pay  and  satisfy  the  mortgaged  debt"   - 

This  judgment  was  signed  June  16, 1877. 

Defendant  took  a  suspensive  appeal,  which  plaintiff  now  moves  to  dis- 
miss as  stated. 

To  justify  the  judgment  appealed  from,  the  answer  muflt  have  con- 
fessed four  things: 

First — That  Lawson  was  a  creditor  of  Moran. 

Second — That  he  held  the  first  and  preferred  mortgage. 

Third — That  due  demand  had  been  made. 

Fourth— That  defendant  detained  the  property  subject  to  the  mort- 
gage and  that  it  was  liable  in  his  hands  for  the  amount  of  the  judgment 

Now  what  is  the  defendant's  answer — what  his  admission  or  confes- 
sion? It  is  a  general  denial,  and  admission,  that  fae  has  in  his  hands 
$2640  87  "  sulked  to  the  claims  of  il\e  otfier  creditors  of  Wm.  Moran  (of 
whom  the  plaintiff  Lawson  appears  to  be  first  in  rank),  and  to  all  others 
in  interest " — that  there  appeared  to  be  conflicting  claims  upon  said  fund 
and  that  all  parties  in  interest  should  be  cited  in  concurso  and  heard  and 
he  allowed  to  deposit  the  amount  in  court.  He  no  where  admits  that 
Lawson  was  a  creditor  of  Moran,  On  the  contrary  he  enters  a  general 
denial  to  all  plaintiffs'  allegations  which  certainly  was  enough  to  put 
plaintiflis  to  the  proof  of  their  claim  against  Moran  and  of  the  demand 
required  by  law  to  precede  his  action.  This  judgment  was  entered  up, 
without  proof,  on  motion  and  as  upon  confession.  The  admissions  in 
the  answer  did  not  warrant  the  judgment 

True  the  judge  a  quo,  rendered  it  as  on  confession,  but  he  did  so  file- 
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gaily,  since  as  we  hold  there  was  no  basis  for  it  To  deny  the  defend- 
ant's right  of  appeal,  to  test  the  question  whether  his  answer  was  a  oon- 
feesion,  would  be  to  deprive  him  of  his  rights  without  trial.  The  very 
question  which  we  will  have  to  decide  when  this  case  is  heard,  is  whether 
the  defendant  did  or  did  not  confess,  and  that  same  question  is  raised 
by  this  motion  to  dismiss.  In  order  to  determine  the  right  of  appeal, 
we  must  of  necessity  decide  whether  the  judgment  was  confessed  by 
appellant,  and  as  the  judgment  has  no  foundation  except  the  alleged 
confessions,  it  would  seem  that  in  deciding  that  the  right  of  appeal  ex- 
ists, we  virtually  decide  that  the  judgment  appealed  from  is  invalid.  In 
other  words  the  motion  to  dismiss  raises  the  only  question  involved  in 
the  case.  It  would  have  been  better  to  have  submitted  the  case  on  the 
motion  and  merits  together.  At  all  events  we  hold  that'the  defendant 
has  the  right  to  have  this  court  determine  whether  or  not  the  admissions 
and  confessions  contained  in  his  answer  authorized  the  court  a  qua  to 
enter  up,  on  motion  and  without  proof,  a  final  judgment  against  him  for 

The  motion  to  dismiss  is  overruled. 


No.  6735. 

State  ex  rbl.  Paitl  Doullut  vs.  Judge  of  the  Sixth  Distbict  Coubt, 

Pabish  of  Orleans. 

A  saspenalTe  appeal  will  not  He  from  an  order  flrrantint:  an  Injunction,  when  itdo60 
not  clearly  appear  that  the  injury  complained  of  as  arislnsr  from  the  injunction 
is  irreparable ;  such  as  the  appeal  on  the  metlts  can  provide  no  adequate  remedy 
lor. 

A  suspensive  appeal  will  He  from  an  order  of  court,  which  rescinds  a  previous 
order  of  the  court  setting  aside  a  writ  of  injunction  on  bond. 

A,  &  W,  Voorhies,  for  relator. 

E,  H.  Farrary  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  suit  of  '*  A.  Saulet  et  al.  vs.  Paul  Doullut,"  is  a  suit 
to  restrain  and  enjoin  the  defendant  from  carrying  on  a  tallow  factory  in 
the  Third  District  of  New  Orleans,  on  the  ground  that  the  same  is  a 
nuisance.  Plaintiflis  pray  that  an  injunction  issue  against  defendant^ 
which  upon  their  oath,  and  bond,  for  8300  the  court  granted.  This  in- 
junction was  grunted  on  the  ex  parte  showing  of  plaintiffs  petition  and 
•oath. 

Defendant  thereupon  made  an  ex  parte  appIica;tion  to  set  aside  said 
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injunction  by  bond,  under  article  307  of  the  Code  of  Practice.  The  court 
granted  this  order,  setting  aside  the  injunction  on  defendant  giving  bond 
for  3500,  which  waa  accordingly  given. 

Thereupon  the  piaintifl!3,  alleging  that  the  acts  complained  of  and  en- 
joined were  calculated  to  work  them  an  irreparable  injury  took  a  rule  on 
defendant,  to  have  the  order  to  bond  the  injunction,  rescinded,  as  having 
been  improvidently  granted.  Upon  trial  this  rule  was  sustained  and  the 
order  permitting  the  bonding  was  rescinded  and  set  aside. 

Thereupon,  and  within  ten  days  from  the  date  of  the  original  order  of 
injunction  defendant  moved  for  a  suspensive  appeal  from  both  orders  to 
wit: 

First  from  the  original  order  of  injimction  and  second  from  the  order 
rescinding  the  order  permitting  the  bond. 

The  judge  refused  an  appeal  from  either  order,  and  the  defendant  is 
before  us  applying  for  writ  of  mandamus  to  compel  the  granting  of  the 
appeals  and  for  writ  of  prohibition. 

We  think  he  can  not  appeal  from  the  first,  but  can  appeal  from  the 
second  of  said  orders. 

First — The  record  of  appeal  from  the  original  order  granting  the  in- 
junction could  not  legally  contain  any  thing  except  plaintiffs  petition,, 
affidavit  and  bond.  No  proceedings  subsequent,  could  be  reviewed  on 
said  appeal,  for  we  would  have  to  pass  upon  the  case  just  as  it  stood 
when  the  district  judge  passed  upon  it,  in  order  to  dedde  whether  he 
rightfully  or  wrongfully  granted  the  order.  In  other  words  the  question 
presented  to  us  would  be,  whether  or  not,  on  the  face  of  papers,  taking 
all  plaintlfEs*  allegations  as  true,  they  were  entitled  to  the  injunction 
prayed  for.  So  that  the  case  would  present  substantially  the  same  phase^ 
as  if  an  appeal  were  asked  from  an  order  overruling  an  exception  of  **  no 
cause  of  action."  This  court  held  in  Osborne  vs.  Clayton  3  R  437  that 
^  no  appeal  will  lie  from  an  order,  discharging  a  rule  to  show  cause  why 
an  injunction  should  not  be  dissolved  on  the  ground  that  the  petition  set 
forth  no  legal  cause  for  issuing  it.  That  it  is  an  interlocutory  order  and 
works  no  irreparable  injury,  and  if  erroneous  it  may  be  corrected  by 
appeal  from  the  final  judgment." 

We  do  not  think  the  law,  in  giving  the  right  of  appeal  from  interlocu- 
tory orders,  contemplated  extending  it  to  original  orders  granting  the 
conservatory  writs  of  injunction,  attachment,  etc.  The  indemnity  which 
the  law  provides  for  defendants  in  these  cases  against  damage  and  in- 
jury is  supposed  to  be  sufficient  to  prevent  the  injury  being  "  irrepar- 
able," even  if  such  original  conservatory  orders  can  be  considered  as 
"  interlocutory."  If  the  bond  given  by  the  plaintiffis  in  such  suits  is 
n^  good  and  sufficient  to  indemnify  the  defendant  against  any  loss  and 
injury  he  may  sustain,  the  law  provides  him  a  remedy,  by  motion,  to 
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compel  the  giving  of  good  security.  Should  the  judge  wrongfully  re- 
fuse to  grant  such  order,  the  party  would  have  the  right  to  appeal  from 
the  order  refusing  it.    Poydras  vs.  Tusson,  3  La.  443. 

We  think  appeals  from  "  interlocutory  orders"  should  only  be  granted 
when  the  injury  therefrom  comes  with  reasonable  certainty  under  the  head 
of  "  irreparable;"  for  such  appeals  tend  greatly  to  the  delay  and  expense 
of  litigation.  If  substantial  relief  from  the  injury  done  by  the  order 
can  be  obtained  on  appeal  from  the  final  judgment,  the  interlocutory 
order  should  not  be  appealed  from. 

Second — As  to  the  right  of  appeal  from  the  second  order  above  nanaed, 
that  rescinding  the  order  to  bond  the  injunction,  we  think  our  prede- 
cessors have  settled  that  it  exists,  though  if  discussed  as  a  new  question 
it  would  be,  we  think,  very  questionable.   12  An.  455;  3  R  102;  11  R.  452. 

The  effect  of  the  order  rescinding  the  previous  order  to  bond  is  the 
same  as  if  the  original  application  to  bond  had  been  refused  in  the  first 
instance.  In  "  State  ex  rel.  Barthe  vs.  Judge  of  Superior  District  CJourt," 
28  An.  903,  a  case  involving  the  precise  point,  our  predecessors  held 
"  that  an  appeal  will  lie  from  an  order  refusing  to  allow  the  release  on 
bond,  under  article  307  Code  Practice,  of  an  injunction."  See  also  28 
An.  880  and  889. 

It  is  therefore  ordered  and  decreed  that  the  mandamus  and  prohibjl- 
tion  herein  be  made  peremptory  in  so  far  as  relates  to  the  order  rescind- 
ing the  order  to  bond  the  injunction,  and  that  in  other  respects  they  be 
refused. 


Dissenting  Opinion. 

Eqan,  J.  I  concur  in  so  much  of  the  opinion  and  decree  of  the  ma- 
jority of  the  court  as  holds  the  relator  not  entitled  to  an  appeal  from 
the  order  of  the  district  judge  granting  th^  injunction  complained  of, 
and  dissent  from  so  much  of  the  opinion  and  decree  as  holds  the  relator 
to  be  entitled  to  an  appeal  from  the  order  of  the  district  judge  rescind- 
ing an  order  permitting  him  to  dissolve  the  injunction  by  giving  bond 
under  article  307  of  the  Code  of  Practice.  All  the  reasons  which  exist 
for  denying  the  right  of  appeal  in  the  one  case,  attach  with  equal  or 
greater  force  in  the  other,  and  are  involved  in  it  If  the  relator  can  nof 
appeal  from  the  order  granting  the  injunction,  because,  if  wrongfully 
Issued,  he  is  protected  by  the  bond  of  the  plaintifi^  and  may  obtain  relief 
upon  final  judgment,  or  upon  appeal  from  final  judgment  in  the  caus^ 
it  is  difficult  to  perceive  wherein  he  can  not  in  the  same  manner  obtain 
relief  from  the  interlocutory  order,  the  effect  of  which  is  to  reinstate,  of 
to  leave  the  Injunction  in  forca  The  general  rule  has  been  often  an- 
pounced  by  this  co^rt  to  be,  that  where  a  party  may  be  compensated  in 
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money  in  the  same  action,  the  injury  is  not  irreparable,  and  an  appeal 
will  not  lie  from  an  interlocutory  order,  and  so  I  understand  the  ma- 
jority of  the  court  to  hold  on  the  other  branch  of  this  case.  See  12  R 
488,  2  An.  321,  4  An.  147, 12  Aa  455.  In  the  case  of  Osborne  vs.  ClaytoD, 
18  B.  437,  it  was  held  that  no  appeal  will  lie  from  an  order  discharging  a 
rule  to  show  cause  why  an  injunction  should  not  be  diasolyed  on  the 
ground  that  the  petition  set  forth  no  legal  cause  for  issuing  it;  that  the 
order  which  was  interlocutory  worked  no  irreparable  injury,  and,  if  er- 
roneous, might  be  corrected  by  appeal  from  the  final  judgment.  The 
law  is  correctly  stated  by  Chief  Justice  Merrlclc  in  White  vs.  Gazenave,  14 
An.  57,  to  be  that  the  law  (C.  P.  307)  "  only  confers  on  the  district  ooart 
the  discretion  to  dissolve  an  injunction  on  the  defendant's  giving  bond 
when  the  act  prohibited  is  not  such  as  may  work  an  irreparable  injury;' 
and  that  when  the  district  judge,  through  error,  embraces  as  within  this 
article  a  case  not  contemplated  by  it,  one  where  the  prohibited  ad  may 
work  an  irreparable  injury,  an  appeal  must  lie  (in  favor  of  the  plain^^ 
not  the  defendant  in  injunction)  by  the  express  terms  of  article  566  of 
the  0.  P.  The  same  doctrine  was  held  in  Delacroix  vs.  Yillere,  11  An.  89, 
and  in  a  number  of  cases  before  and  since.  In  the  14  An.  case  quoted, 
the  learned  judge  said:  "  The  question  must  be  determined  by  the  facts 
and  circumstances  of  each  case,"  so  that  no  authority  in  favor  of  the 
relator  here  can  be  derived  ^rom  the  cases  decided  by  our  predeoeesois 
iaxd  reported  in  28  An.,  and  quoted  in  the  opinion  of  the  majority  of 
the  court  which  were  decided  upon  their  own  peculiar  state  of  facts. 

Only  one  of  these  cases,  the  State  ex  rel.  Barthe  vs.  Judge  of  the  Su- 
perior District  Court,  p.  903,  has  any  similitqde  to  that  now  under  con- 
sideration, and  the  opinion,  which  is  very  short  and  unsatisfactory,  gives 
evidence  of  hasty  preparation,  as  it  is  evidently  based  upon  the  errone- 
ous belief  of  the  judge  who  rendered  it,  that  "it  1w»  frequently  been  held 
that  an  appeal  will  lie  from  an  order  refusing  to  allow  the  release  on 
bond  under  article  307  of  the  Code  of  Practice,"  and  as  further  stated 
in  the  opinion  that "  the  relator  had  an  absolute  right  to  an  appeal  from 
the  judgment  complained  of,  notwithstanding  the  terms  of  the  article  of 
the  Code  of  Practice,  and  the  decisions  of  able  judges  in  the  past  hold 
the  right  of  appeal  from  interlocutory  orders  to  be  very  far  from  abso- 
lute, and  make  even  the  exercise  of  the  legal  discretion  to  grant  an  ap- 
peal from  such  orders,  depend  upon  the  particular  facts  of  each  case, 
While  the  current  of  authority  and  the  reasons  for  it  are  against  the 
absolute  right  Indeed,  the  cases  are  exceptional  when  it  is  allowed. 
'  The  judge  has  not  favored  us  with  any  reference  to  the  cases  in  which 
it  has  been  so  "  frequently  held,"  and  neither  ourselves  nor  our  learned 
brother  who  prepared  the  opinion  of  the  majority  of  the  court  in  the 
case  at  bar  haVe  been  able  to  find  them  The  only  other  case  in  the  same 
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volume  which  bears  at  all  upon  the  questions  involved  in  the  present 
case  is  reported  on  page  889,  28  An.  So  far  from  being  in  any  degree 
favorable  to  the  relator  it  only  supports  the  views  expressed  in  this  opin- 
ion and  those  announced  in  the  older  cases  quoted  in  it  to  the  effect  that 
this  court  may,  at  the  instance  of  the  plaintiff  in  injunction,  compel  an 
appeal  from  an  order  of  the  district  Judge  dissolving  an  injunction  on 
bond.  The  case  was  an  injunction  against  an  order  of  seizure  and  sale. 
The  injunction  was  dissolved  upon  the  bond  of  the  seizing  creditor,  and 
the  judge  below  having  refused  the  plaintiff  in  injunction  an  appeal  from 
the  order  of  dissolution  was  compelled  by  this  court  to  grant  it  The 
effect  of  the  dissolution  would  otherwise  have  been  the  alienation  under 
the  writ  of  the  property  seized.    The  decision  "WBb  right 

In  the  fourteenth  Annual  case  before  cited,  the  Chief  Justice  was  ap- 
plying the  principles  announced  by  him  to  the  right  of  the  plaintiff  in 
injunction  to  appeal  from  an  order  dissolving  on  bond,  and  went  so  far 
as  to  say  that  "  in  order  to  test  the  plaintifTs  right  to  appeal,  we  are 
forced  to  consider  whether  the  court  erred  in  granting  the  order.  If  it 
did  err,  an  appeal  lies  by  the  very  terms  of  articles  807  and  566,  C.  P.  If 
it  did  not  err  the  appeal  must  he  dismissed"  And  again,  he  says:  •"  In 
the  consideration  of  the  question  before  us,  the  allegatiOTis  of  the  plain- 
tiff's petition  mtist  be  taken  as  true"  a  proposition  about  which  there 
can  be  no  question  and  one  which  is  recognized  by  the  majority  of  the 
court  in  the  case  at  bar  in  the  reasons  given  for  refusing  the  right  of  ap- 
peal from  the  order  granting  the  injunction.  Applying  this  principle  to 
the  present  case,  what  are  the  facts  or  the  allegations  of  the  petition  for 
injunction  froitl  the  effects  of  which,  pending  the  cause,  the  relator  seeks 
relief  through  an  appeal  from  the  refusal  of  the  judge  to  permit  him  to 
continue  to  do  the  acts  from  the  doing  of  which  he  is  enjoined  by  the 
simple  execution  of  an  obligation  to  compensate  in  money  for  committing 
a  nuisance,  for  as  such  it  is  characterized  and  described  in  the  plaintifTs 
petition,  which,  for  the  purposes  of  this  inquiry,  must  be  taken  as  true. 
In  the  case  of  Fuselier  vs.  Spaulding,  2  An.  773,  it  was  properly  held  tl^t 
the  burning  of  a  brick  kiln  near  a  dwelling,  exposing  It  to  danger,  and 
seriously  incommoding  the  occupants  and  endangering  the  health  of 
plaintilTs  family,  may  be  enjoined. 

In  the  case  of  Marion  vs.  Johnson  &  Bendall,  22  An.  512,  the  court 
held  that  in  determining  the  question  whether  acts  complained  of  will 
work  an  irreparable  injury  to  the  plaintiff,  on  the  trial  of  a  motion  to 
dissolve  an  injunction  on  bond,  all  the  allegations  of  the  petition  for  in- 
junction must  be  taken  as  true,  and  if  the  facts  set  up  show  trespass  on 
real  property,  which  if  continued  would  change  the  possession  of  it,  the 
motion  to  bond  under  article  307  will  be  overruled  because  an  irrepara- 
ble injury  would  be  done  the  plaintift    In  that  case  the  plaintiff  had 
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appealed  from  an  order  permittiDg  the  defendants  to  dissolve  the  in- 
junction on  bond,  and  the  motion  to  dismiss  the  appeal  was  overruled, 
the  order  to  bond  set  aside,  and  the  wjunction  reinsiatecL  The  counsel 
for  plaintiffs  argued  and  the  Supreme  Court  thought  that  by  permitting 
the  defendants  to  release  the  injunction  on  bond  the  district  judge  had 
licensed  a  trespass.  The  district  judge,  in  the  case  at  bar,  had,  by  the 
order  of  'dissolution  on  bond,  in  effect  licensed  a  nuisance,  as  appears  by 
the  face  of  the  papers  by  which  th«  question  must  be  tried.  This  was 
evidently  done  through  error  and  inadvertence,  and  he  very  properly 
sought  by  the  order  of  rescission  to  recall  the  error  and  reinstate  the 
injunction.  Had  he  failed  to  do  so,  the  plaintiff  in  injunction  under  the 
authorities  cited  might,  and  no  doubt  would,  have  appealed,  and  thus 
corrected  the  error  first  committed  by  the  district  judge.  It  does  not, 
however,  follow  that  the  defendant  can  appeal  from  the  order  rescind- 
ing the  order  to  bond  and  reinstating  the  injunction.  I  think  this  order 
rests  upon  precisely  the  same  basis  in  the  present  case  with  the  order 
granting  the  injunction,  and  that  it  can  not  be  appealed  from.  If  the 
facts  alleged  are  untrue  and  the  injunction  has  been  wrongfully  sued  out 
he  will  be  permitted  and  enabled  to  show  it  on  the  trial  of  the  case  and 
to  obtain  such  damages  as  he  may  meanwhile  have  suffered  (see  12  An. 
455];  but  if,  on  the  contrary,  the  injunction  was  rightfully  sued  out, 
which  we  must  assume  till  the  contrary  is  shown  on  the  trial,  he  can 
not  be  permitted  to  avoid  or  suspend  its  effects  either  by  bond  for  dis- 
solution or  by  appeal. 

Who  can  recall  or  repair  with  money  the  effect  of  a  continuing  nui- 
sance to  the  health  and  comfort  of  plaintiff,  his  family,  and  of  the  pub- 
lic of  whom  he  is  one,  if  it,  indeed,  be  so  as  chaiiged  in  the  petition  for 
injunction  ;  and  what  is  the  effect  of  allowing  an  appeal  in  this  case  to 
the  party  enjoined,  if  it  be  not  to  permit  him  to  continue  to  commit  and 
keep  up  the  nuisance  complained  of  during  the  pendency  of  appeal, 
however  long. 

In  Jure  vs.  First  Municipality,  2  An.  322,  the  absolute  right  of  appeal 
was  denied  even  to  the  plaintiff,  and  we  may  paraphrase  in  this  case 
the  language  of  Judge  Slidell  in  that  by  saying  that  the  very  object  of 
the  injunction  would  be  defeated  if  the  relator  were  premitted  to  sus- 
pend its  operation  by  an  appeal. 

It  seems  to  me  that  article  307  of  the  Code  of  Practice  was  provided 
for  no  such  purpose  or  case,  and  that  we  are  compelled  to  look  into  the 
facts  of  the  particular  case  in  order  to  determine  whether  or  not  the 
right  to  bond  and  consequently  the  right  to  appeal  exists.  I  think  the 
one  depends  upon  the  other  and  that  neither  exists  in  the  present  case. 
It  may  not  be  amiss  to  remark  that  it  is  a  necessary  corollaiy  from  the 
argument  and  authorities  that  the  right  of  appeal  may  well  exist  in 
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favor  of  the  party  enjoining  an  act  alleged  to  work  irreparable  injury 
and  not  exist  in  favor  of  the  party  committing  the  act,  and  so  with  all 
the  cases  of  appeal  which  are  to  be  found  in  the  books  with  the  excep- 
tion of  that  in  the  twenty-eighth  Annual,  decided  by  our  immediate  pre- 
decessors, the  incorrectness  of  which  has  been  already  discussed. 

This  case  is  different  even  from  an  appeal  from  a  refusal  to  order  the 
release  on  bond,  for  in  that  case  the  injunction  would  remain  operative 
and  the  nuisance  could  not  be  continued  during  the  pendency  of  the 
appeal,  while  in  the  case  at  bar,  which  is  an  application  to  compel  the 
granting  of  appeal  from  an  order  rescinding  an  order  allowing  the  de- 
fendant to  release  the  injunction  on  bond,  the  effect  of  granting  the 
appeal  necessarily,  is  to  continue  the  existence  of  the  nuisance  pending 
appeal.  This  effect  can  not  be  remedied  or  recalled.  The  consequences 
to  the  plaintiff  and  the  public  might  be  too  serious;  and,  however  little 
disposed  to  restrict  the  right  of  appeal,  I  do  not  think  the  law  gives  it, 
and  I  can  not  consent  to  give  it  in  tliis  class  of  cases. 

For  these  reasons  I  dissent  from  the  conclusions  of  a  majority  of  the 
court 
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The  written  acknowledgment  of  a  debt  by  an  administrator  will  not  bind 

the  suooesslon  If  suoh  debt  does  not  really  exist 

Belhl  vs.  Martin,  15. 

An  administrator  can  not  avail  of  any  defect  In  a  legal  proceeding 

caused  by  his  fault. 

Succession  qf  Margaret  McAuley,  33. 

Where  the  heirs  are  all  of  age,  and  present,  and  represented,  and  have 
accepted  the  succession  purely  and  simply,  and  there  are  no  debts 
due  by  the  succession,  there  Is  no  necessity  for  the  appointment  of 
an  administrator. 

Mrs.  A;  L.  Brashear  and  Husband  vs.  Mrs.  Charlotte  M.  Ck>n- 
ner,  347. 
An  administrator  can  not  sue  an  alleged  debtor  of  the  succession,  in 
disregard  of  his  formal  settlement  with  and  discharge  of  the  debtor, 
without  alleging  error,  or  fraud  in  the  settlement 

W.  H.  Halle,  Administrator,  vs.  McGhee,  Snowden  &  Yiolett, 
350. 
An  account  filed  by  an  administrator,  which  contains,  no  list,  or  classifi- 
cation of  creditors,  and  no  statement  of  the  debts  of  the  succession, 
but  a  mere  marshaling  of  the  proceeds  of  one  asset,  and  the  rec- 
ognition of  but  one  creditor  of  the  succession,  can  not  be  the  basis 

of  a  valid  judgment 

Succession  of  Frangois  Lacroix,  366. 

The  public  notification  of  the  filing  of  an  account,  and  tableau  of  dis- 
tribution by  an  administrator,  operates  as  a  legal  citation  to  credit- 
ors and  legatees. 
An  administrator  need  not  directly  prove  up  every  item  of  his  account, 

which  is  not  opposed. 

Succession  of  Frangois  Bougdre,  378. 

When  an  administrator  \b  ordered  by  the  court  to  lease  succession 
property  at  public  auction  to  the  highest  bidder  who  shall  furnish 
approved  security,  he  may  at  once,  without  additional  advertise- 
ment, re-auction  the  lease,  if  the  highest  bidder  at  the  first  auction 
fails  to  furnish  the  prescribed  security. 

George  J.  Jones  vs.  Succession  of  Nathan  Hoss  et  aL,  564. 

An  administrator  who  received  CJonfederate  money  in  payment  of  suc- 
cession property  sold  by  him,  when  that  money  was  the  currency  in 
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'   general  circulation,  can  only  be  held  for  what  the  money  he  received 
was  at  that  time  worth  in  gold. 

Succession  of  Oeoiige  W.  Womack,  577. 
An  opponent  of  an  administrator's  account  can  contest  no  item  of  the 
account  which  he  has  not  in  specific,  or  in  general  terms,  opposed. 

Succession  of  C.  L.  B.  Bofenschen,  711. 
An  administrator  who  sells  succession  property,  without  an  order  of 
court,  for  lees  than  its  appraised  value,  is  responsible  for  the  differ- 
ence. 
An  administrator  is  liable  for  any  loss  of,  or  damage  to  succession 
property,  caused  by  the  fault  of  his  agent,  or  by  any  want  of  pru- 
dent administration. 

Succession  of  Harris,  743. 

Administrators  (Public). 

Public  administrators  are  authorized  to  employ  lawyers  in  behalf  of  the 

successions  they  administer. 

Succession  of  Harris,  743. 

AGENCY. 

Where  an  agent  has  fraudulently  sold  his  principal's  property,  and  em- 
bezzled its  proceeds,  and  the  principal  afterward  accepts  from  the 
i^ent  something  in  compensation  for  the  embezzled  proceeds,  he 
thereby  ratifies  the  sale  made  by  the  agent,  and  estops  himself  from 
any  recourse  against  the  innocent  purchaser  of  his*  property. 

R.  N.  Ogden  vs.  A.  Marohand,  61. 

The  principal  is  bound  by  any  contract  made  by  his  agent  which  is  nec- 
essary to  carry  out  the  objects  of  the  agency ;  and  no  confid^itial 
limitation  of  the  mandate,  can  operate  to  the  prejudice  of  any  inno- 
cent third  person. 

E.  H.  Farrar  vs.  Stephen  Duncan,  126. 

The  holder  of  a  solidary  note  can  not  have  its  solidarity  impaired,  by 

the  unauthorized  action  of  his  collecting  agent,  who  receipts  in  favor 

of  one  of  the  solidary  debtors  on  the  note  for  '*  his  share  "  of  the 

debt 

Cooley  vs.  Broad,  346. 

The  admission  of  the  alleged  agent  that  he  is  authorized  to  represent  a 
third  person  in  a  suit,  does  not  prove  the  agency. 
The  authority  to  represent  a  defendant  in  a  suit  must  be  shown  ex- 
pressly, or  by  irresistible  implication.  ^ 

Mrs.  Marie  E.  Dawson  vs.  Marie  Landreaux,  863. 

Where  a  principal  has  dealt  with  a  merchant  through  an  agent  acting 
under  a  written  power  of  attorney,  the  merchant  fnay  prove  by  parol 
the  correctness  of  his  account,  arid  any  acknowledgment  of  its  oor- 
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rectness,  or  any  ratification  of  it  by  the  principal,  even  if  the  agent 
has  transgressed  his  mandate,  or  there  are  charges  in  the  account 

* 

which  could  not  be  legally  enforced. 

Batiflcation  by  the  principal  of  the  unauthorized  acts  of  an  agent 
makes  those  acts  binding  on  the  principal. 

A  power  of  attorney  sufficiently  comprehensive  to  authorize  the  agent 
to  manage  a  plantation,  and  disburse  the  proceeds  of  its  crops,  will 
justify  tlie  factor  who  sells  the  crops  to  pay  out  their  proceeds  on  the 
orders  of  the  agent. 

G.  W.  Sentell  &  Co.,  in  Liquidation,  vs.  Mrs.  M,  G.  Kennedy  and 
Husband,  679. 

A  principal  who  employs  an  agent  to  do  a  legal  thing,  is  not  liable  in 

damages  for  any  illegal  act  of  the  agent  done  in  the  execution  of 

the  mandate,  to  which  the  principal  was  not  accessory,  or  privy. 

Andreas  Bichoux  vs.  Mayer  Bros.,  828. 
ANSWERS. 

See  Practice. 

APPEAL. 

IVIiat  neio  Pleas  and  Evidence  may  and  may  not  he  made  an  Appeal. 

A  plea  of  adjudication  or  discharge  in  bankruptcy  can  not  be  originally 
set  up  in  this  court  Such  plea  must  be  expressly  made  in  the  court 
below,  else  this  court  will  refuse  to  take  cognizance  of  them. 

Serra  e  Hijo  vs.  Hoffman  &  Co.,  17. 

The  exception  of  lis  pendens  will  not  be  considered  in  this  court,  unless 
raised  in  and  passed  on  by  the  court  a  qua. 

State  ex  rel.  Comminge  vs.  Judge  of  the  Superior  District  Court, 
360. 
Evidence  to  support  a  motion  to  dismiss  an  appeal  on  the  ground  of  ac- 
quiescence of  appellant  in  the  judgment,  may  be  filed  any  time 
before  the  case  is  submitted. 
If  an  issue  is  made,  as  to  whether  appellant  has  acquiesced  in  the  judg- 
ment, it  must  be  passed  on  by  the  lower  court  before  this  court  will 
consider  it. 

Evans  &  Taylor  v&  Succession  of  A.  M.  Etheridge,  576. 

The  sufficiency  of  a  surety  on  an  appeal  bond  will  not  be  considered 
here  when  not  put  at  issue,  or  passed  on  in  the  court  below. 

Elizabeth  Edwards  and  Husband  vs.  Edwards,  597. 

The  appellate  jurisdiction  of  this  court  is  not  divested  by  the  fact  that, 
pending  an  appeal  in  any  particular  case,  the  appellant  has  become 
a  bankrupt    In  passing  on  the  question  of  their  appellate  jurisdic- 
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tion,  this  court  will  oonsider  no  fact  which  does  not  appear  in  the 
transcript  of  appeal. 

J.  Davidson  Hill  &  Ck).  ts.  Mrs.  Adelaide  Bourcier  and  B.  M. 
Pond,  841. 
A  claim  not  set  up  in  the  pleadings  will  not  be  allowed  by  this  court 

Gordon  &  Gomilla  Vs.  WHght  &  Claf  k,  812. 

Bight  of  Appeal  as  Affected  by  tlve  Amount  InvolvedL 

Where,  in  claim  for  damages,  based  ^  a  wrongfuLdepriwtteD,  or  ob- 
struction of  some  mental  or  moral  gratification,  or  personal  oonve- 
nience,  the  plaintiff  makes  oath  that  his  interest  involved  in  the  con- 
troversy amounts  to  more  than  five  himdred  dollars^  it  will  suffice 
to  give  this  court  jurisdiction. 

Nicholas  Burke  vs.  James  Wall  et  aJ.,  38. 
If  the  real  amount  involved  is  imder  five. hundred  dollars,  this  court  is 
without  jurisdiction. 

Succession  of  Mrs.  E.  R  Hardesty,  289. 
The  amount  to  be  distributed  in  the  homologated  account  of  an  admin- 
istrator, and  not  the  amount  claimed  by  the  appellant,  determines 
his  right  of  appeal. 

Succession  of  Cloney,  327. 
Where  the  matter  in  dispute  is  over  five  hundred  dollars  this  court  has 
jurisdiction. 

Elizabeth  Edwards  and  Husband  vs.  M.  A.  Edwards,  Adminis- 
trator, et  al.,  597. 

Appeal  Bonds  and  Sureties  on  Same, 

Where  the  appeal  bond  is  made  in  favor  of  the  appellee  instead  of  the 
derk  of  the  court,  it  will,  on  motion  to  that  effect,  be  dismissed. 
Nor  will  any  surreptitious  interlineation  of  the  bond,  made  after  the 
motion  to  dismiss,  by  which  the  clerk  is  substituted  for  the  appellee, 
avail  to  prevent  the  dismissal  of  the  appeal. 

Josephine  Johnson  vs.  Clarke  &  Meader,  289. 

When  the  judgment  appealed  from  does  not  condemn  the  defendant  to 
pay  any  specific  sum,  the  amount  of  the  appeal  bond  must  be  fixed 

by  the  judge  a  quo. 

Succession  of  Mrs.  E.  R  Hardesty,  54. 

When  the  judgment  does  not  condemn  the  defendant  to  pay  a  certain 
sum,  or  do  a  certain  act«  the  bond  for  a  suspensive  appeal  must  be 
fixed  by  the  judge,  and  need  only  cover  costs. 

John  Untereiner  vs.  William  Miller  et  al.,  435. 

The  bond  for  a  suspensive  appeal  from  a  money  judgment  must  exceed 
by  one  half  the  principal  and  interest  due,  at  the  date  of  the  judg- 
ment   The  court  can  not  fix  it  for  any  less  amount 
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The  surety  on  an  appeal,  bond  must  reside  within  the  jurisdiction  of 
the  court,  and  be  amenable  to  its  process  in  case  any  action  against 
him  on  the  bond  should  be  had,  and  have  property  over  and  abovB 
any  incumbrances  on  it  equal  in  value  to  the  amount  for  which  he  l» 
bound. 

State  ex  rel.  Thomas  Jorda  vs.  the  Judge  of  the  Fourth  Distrlel 
Court,  776. 

The  bond  for  a  suspensive  appeal  trom.  a  judgment  dissolving  an  injun#- 
tion,  need  only  be  for  an  amount  that  shall  exceed  by  one  half  the 
damages  decreed  by  the  judgment  of  dissolution,  and  costs. 

F.  C.  Malain  et  al.  vs.  the  Judge  of  the  Third  Judicial  District, 
et  al.,  793. 
The  failure  of  an  appellant  to  obey  an  order  of  the  lower  court  to  sul»« 
stitute  a  solvent  for  an  insolvent  surety  on  his  appeal  boxld,  wiB 
work  the  dismissal  of  his  appeal. 

A.  P,  DumoB  vs.  Aristide  Mary,  SOa 

When  an  additional  party  is  made  to  an  appeal  after  the  execution  of  the 
appeal  bond  in  favor  of  the  cleric,  a  new  bond  is  not  necessary. 
On  such  a  bond  all  parties  to  the  appeal,  no  matter  at  what  stage  of 
the  proceedings  they  may  have  become  parties,  have  their  recourse. 

Borde  vs.  Erskine  et  al.,  822. 

An  appeal  bond  given  for  the  full  amount  required  by  law,  but  in  which 
two,  or  more  sureties  bind  themselves,  each  for  a  designated*  part  of 
that  amount,  is  a  good  and  legal  bond. 

Heirs  of  Guturrez  vs.  Croner  et  al.,  827. 

To  suspensively  appeal  from  a  judgment  which  orders  the  delivery  of 
movables  and  immovables,  the  amount  of  the  appeal  bond  should 
exceed  by  one  half  the  estimated  value  of  the  movables,  and  of  this 
revenues  to  be  derived  from  the  real  estate  pending  the  suit. 

State  ex  rel.  Ella  Smith  vs.  Judge  of  the  Second  District  Courts 
838. 
The  omission  to  state  the  day  of  the  month  in  the  date  of  an  appeal 
bond,  when  the  month  and  year  are  given,  is  supplied  by  the  date  of 
the  filing  of  the  bond. 
Failure  to  set  forth  specifically  the  amount  of  an  appeal  bond  is  not 
ground  to  dismiss  the  appeal.    It  will  be  assumed  that  it  was  given 
fer  the  amount  prescribed  in  the   order  of   court  granting  the 
appeal. 
Indicating  the  clerk  of  the  lower  court,  the  payee  in  an  appeal  bond, 
by  abbreviated  signs  is  not  fatal  to  the  bond,  if  its  recital  elsewhere 
make  certain  what  court  and  clerk  were  meant. 

Eschert  vs.  Harrison,  860. 
56 
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Appeals  from  Interlocutory  Decrees, 

^  A  judgment  was  rendered  in  concurso,  without  fixing  the  amount  due  to 

eaeh  claimant.    Afterward,  one  of  the  creditors,  on  a  rule  for  that 

purpose,  obtained  a  decree  fixing  the  sum  due  him,  which  was  over 

five  hundred  dollars.    One  of  the  parties  in  interest  applied  for  a 

suspensive  appeal.    It  was  refused,  on  the  ground  that  the  decree 

was  an  interlocutory  one. 

Held — That  the  decree  was  final,  and  that  from  all  final  decrees,  where 

the  sum  involved  is  over  five  hundred  dollars,  a  suspensive  appeal 

lies. 

State  ex  rel.  P.  Bouron  vs.  Judge  of  the  Fifth  District  CJourt, 

59, 

An  interlocutory  decree  dissolving  an  injunction  may  be  appealed  from. 

Union  Insurance  Company  vs.  Mrs.  Delphine  Benlt,  297. 

No  defect  in  a  premature  appeal  taken  from  an  interlocutory  decree  in 

a  case,  can  prejudice  the  appeal  subsequently  taken  from  the  final 

judgment  in  the  case. 

Succession  of  Carmelite  Planchet,  520. 

An  order  of  court  granting  a  continuance  of  a  case  can  not  be  appealed 
from. 

Succession  of  K  E.  Grace.    Opposition  of  Creditors  and  Heirs, 
694. 
*  TThe  decree  of  the  lower  court  granting,  or  refusing  to  grant  an  injunc- 
tion, may  besuspensively  appealed  from. 

Beebe  vs.  Guinault,  795. 
An  interlocutory  decree,  rescinding  a  former  order  of  the  court  made  at 
its  preceding  term,  which  inflicts  no  irreparable  injury  on  the  com- 
plainant, can  not  be  separately  appealed  from.    It  must  come  up 
when  the  case  is  appealed  on  the  merits. 
Injury  to  a  party  is  irreparable,  when  the  final  judgment  on  appeal  can 
not  place  him  where  he  stood  before  the  interlocutory  decree  com- 
plained of  was  rendered. 
Delay,  increased  labor,  and  expense,  do  not  make  up  a  case  of  irrepara- 
ble Injury. 

State  ex  rel.  James  L.  Cole  vs.  Judge  of  the  Fifth  Judicial  Dis- 
trict, 803. 

Becord  of  Appeal    Wliat  miist  Appear  in  It.    Errors  and  Defects  in  JR. 

And  Effect  of  Same. 

» 

When  the  record  of  appeal  contains  no  note  of  the  evidence  offered  and 
received  in  the  court  below  ;  and  no  statement  of  facts  agreed  on  by 
the  parties,  or  made  by  the  inferior  judge ;  and  no  bill  of  exception, 
or  assignment  of  error,  the  appeal  will  be  dismissed.    And  the  usual 
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certificate  of  the  clerk  of  the  lower  court,  that  such  a  record  con- 
tains a  copy  of  all  the  evidence,  etc.,  offered  and  filed  in  the  lower 
court,  is  not  sufficient  to  maintain  the  appeal. 

Stoughton  CJooley  vs.  H.  H.  Broad  et  al.,  71. 
The  charge  given  to  a  jury,  by  the  judge  of  the  court  a  qua,  is  not  a 
necessary  part  of  the  record. 

Bernard  Souli^  vs.  Louis  Banson,  161. 
The  filing  of  properly  certified  copies  of  missing  parts  of  a  transcript, 
absent  by  fault  of  the  clerk  of  the  lower  court,  will  be  allowed, 
although  it  is  not  the  method  prescribed  for  perfecting  an  incom- 
plete record. 

Joachim  Borde  vs.  Mrs.  William  Erskine  et  al.,  822. 

The  incompleteness  of  a  record,  caused  by  the  loss  of  a  portion  of  it, 
when  the  loss  is  properly  certified  by  the  clerk  of  the  lower  court,  is 
not  a  sufficient  cause  for  the  dismissal  of  the  appeal. 

Eschert  vs.  Harrison,  860. 
It  is  the  duty  of  the  judge  of  the  lower  court  to  fix  the  return  day  of  an 
appeal,  and  if  a  wrong  day  is  fixed  by  him,  the  appellant  will  not  be 
prejudiced  thereby. 

State  ex  reL  Hoey  &  O'CJonnor  vs.  J.  G.  Brown,  Administrator  of 
Accounts,  861. 

Devolutive  Appeal 

A  devolutive  appeal  from  a  decree,  refusing  a  mandamus  on  the  Treasu- 
rer to  compel  him  to  pay  relator  a  certafn  sum  of  money,  will  not 
restrain  said  sum  in  the  Treasurer's  hands. 

The  New  Orleans  Republican  Printing  Company  vs.  A.  Dubudet, 
Treasurer.    H.  Newgass,  Intervenor,  109. 
The  dismissal  of  a  suspensive  appeal,  for  want  of  the  proper  bond  will 
not  prevent  the  appellant  from  taking  a  devolutive  appeal,  within 
the  legal  delay. 

Josephine  Johnson,  Tutrix,  vs.  Clark  &  Meader,  762. 
A  public  officer  who  has  done  a  certain  act  he  was  ordered  to  do,  by  a 
decree  of  court  in  a  mandamus  proceeding,  may  take  a  devolutive 
appeal  from  the  decree,  when  the  act  done  in  obedience  to  the  de- 
cree is  susceptible  of  being  effectively  undone. 

State  ex  rel.  Hoey  &  O'Connor  Vs.  Brown,  Administrator,  861. 

Suspensive  Appeal 

In  computing  the  time  within  which  a  suspensive  appeal  may  be  taken, 
neither  non-judicial  days  nor  the  day  the  judgment  was  signed,  nor 
the  day  the  appeal  was  taken,  are  to  be  counted. 

State  ex  reL  Armand  Mercier  vs.  Judge  Superior  District  Court 
et  al.,  223. 
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The  judgment  of  a  oourt  removing  an  under-tutor  can  not  be  suspen- 
sively  appealed  from.  Such  a  judgment  must  be  provisionally  exe- 
cuted. 

Succession  of  Pauline  Menendez,  408. 

A  judgment  debtor,  who  having  applied  for  a  suspensive  and  a  devolu- 
tive appeal  in  the  alternative,  elects  to  take  the  devolutive  appeal, 
.    and  gives  the  bond  fixed  by  the  court  (or  that  appeal,  forfeits  his 
right  to  a  suspensive  appeal,  and  therefore  is  not  entitled  to  a  writ 
of  prohibition  to  arrest  the  execution  of  the  judgment. 

State  ex  rel.  Ella  Smith  vs.  Judge  Second  District  Court,  838. 
In  counting  the  ten  days  delay  within  which  the  bond  for  a  suspensive 
appeal  from  a  judgment  of  a  lower  court  must  be  filed,  nether  the 
day  on  which  the  judgment  is  signed,  nor  Sundays,  nor  the  day  on 
which  delay  expires,  is  to  be  included. 

J.  M.  Tupery  vs.  T.  M.  Edmondson,  850. 

A  suspensive  appeal  will  not  lie  from  an  order  granting  an  injunction, 
when  it  does  not  clearly  appear  that  the  injury  complained  of  as 
arising  from  the  injunction  Is  irreparable;  such  as  the  appeal  on 
the  merits  can  provide  no  adequate  remedy  for. 
A  suspensive  appeal  will  lie  from  an  order  of  court,  which  rescinds  a 
previous  order  of  the  court  setting  aside  a  writ  of  injunction  on 
bond. 

State  ex  reL  Paul  Doullut  vs.  Judge  Sixth  District  Court,  869. 

Who  may  Appeal  and  Right  of  Appeal. 

A  creditor  who  has  been  placed  on  the  tableau  of  a  succession,  and  rec- 
ognized as  a  creditor,  may  appeal  from  a  judgment  homolo|;caiiiig 
an  administrator's  account,  although  he  may  not  have  opposed  the 

homologation. 

Succession  of  Cloney,  327. 

Any  creditor  of  the  succession,  having  an  interest  in  the  proceeds  dis- 
posed of  by  the  decree  homologating  such  an  account,  may  appeal 

from  the  decree. 

Succession  of  Lacroix,  366. 

A  third  person,  not  party  to  a  suit,,  may  appeal  from  the  judgment  ren- 
dered in  it,  provided  he  proves,  or  it  appears  from  the  record,  that 
he  has  a  pecuniary  interest  in  the  suit,  and  is  aggrieved  by  the 
judgment. 

State  ex  rel.  Adrien  Bonnet  v&  the  Judge  ad  hoc  of  the  Seoond 
District  Court,  897. 
9o  ex  parte  statement,  or  motion,  by  one  of  the  parties  to  a  suit,  made 
in  the  court  below,  can  impair  the  other  party's  right  of  appeal. 
State  ex  rel.  Hoey  &  O'Connor  vs.  Brown,  Administrator,  861. 
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An  appeal  will  not  be  dismissed  on  the  ground  that  the  appellant  con^ 
fessed  judgment  in  the  court  below,  when  he  contests  the  confes- 
sion, and  it  seems  to  be  the  only  ground  of  the  judgment. 

Lawson  vs.  Bruen,  866. 

Appeals  from  the  Supreme  Court  of  Louisiana  to  the  Supreme  Court  oj 

the  United  States, 

The  right  of  removing  a  suit  from  a  State,  to  a  Federal  court,  is  a  mat* 
ter  reviewable  by  the  Supreme  Court  6t  the  United  States,  under  a 
writ  of  error  to  this  court 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States  to  this 
court,  operating  as  a  supersedeas^  divests  this  court  of  all  further 
jurisdiction  of  the  case. 

State  ex  rel.  Jumel  vs.  Johnson,  399. 

Death  cf  Party  to  an  Appeal— £!ffeci  of. 

Where  one  of  the  appellees  has  died,  the  appeal,  as  to  his  succession^ 
can  not  be  dismissed  until  his  representatives  have  been  made  par- 
ties  to  the  appeal 

Mrs.  B.  S.  Hearing  and.  Greig  v&  Mound  City  Life  Insurance 
Company,  832. 

Citation  of  Appeal 

The  service  of  citation  of  appeal  before  the  filing  of  the  appeal  bond» 
is  not  ground  for  dismissing  the  appeal. 

Marie  L.  Beebe  vs.  James  P.  Guinault  et  al.,  795. 

Oitation  of  appeal  should  be  served  on  a  resident  party  in  person,  or  at 

his  domicile,  not  on  his  attorney.    But  if  an  improper  citation  has 

been  made  by  the  sheriff,  not  shown  to  have  been  caused  by  the 

fault  of  the   appellant,  it  will  not  justify  the  dismissal  of  thei 

.  appeal. 

Borde  vs.  Erskine  et  al.,  822. 

Where  a  party  sues  in  an  individual  capacity,  and  afterward,  during  the 
progress  of  the  suit,  subrogates  a  succession  of  which  she  is  ex- 
ecutrix to  her  rights,  without  notice  of  the  subrogation  to  the  de- 
fendant, the  latter  will  not  have  the  appeal  he  may  take  in  the  case 
dismissed,  because  he  has  only  cited  the  plaintiff  in  her  individual 
capacity.  In  such  case  the  appellant  will  be  allowed  time  to  dte 
plaintiff  in  her  administrative  capacity. 

\No  error  or  defect  in  the  petition,  order  6r  citation  in  an  appeal  will 
cause  the  appeal  to  be  dismissed,  unless  it  be  shown  that  such  error 
or  defect  is  to  be  imputed  to  the  appellant.   <       .      .. 

Hearing  et  al.  vs.  Mound  City  Life  Insurance  Company,  832. 
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Appeal  by  Motion  in  Open  Court. 

An  appeal  by  motion  in  open  court  can  only  be  taken  pending  the  term 
of  court,  during  which  the  judgment  was  rendered. 

Untereiner  vs.  Miller,  435. 

It  is  improper  to  appeal  from  a  judgment  by  motion  in  open  court,  ex- 
cept during  the  term  of  the  court  at  which  the  judgment  was  ren- 
dered; but  if  the  appeal  is  thus  taken  at  a  subsequent  term,  and  the 
appellee  appear  and  file  an  answer,  the  defect  will  be  cured,  and  the 

appeal  maintained. 

Succession  of  Carmelite  Planchet,  520. 

When  a  motion  for  an  appeal  is  made  in  open  court,  during  the  same 
term  at  which  judgment  is  rendered,  no  citation  of  appellee  ia 
necessary. 

John  G.  Sanders  vs.  Adeline  Edwards,  Administratrix,  696. 

The  Time  Within  wMck  Appeals  must  be  Taken. 

The  delay  for  taking  a  suspensive  appeal  can  not  be  extended  by  agree- 
ment of  counsel. 
This  court  is  absolutely  without  jurisdiction  of  any  appeal,  taken  after 
the  legal  delay  for  an  appeal  has  expired. 

Utereiner  vs.  Miller,  435. 

Who  are  Necessary  Parties  to  an  Appeal 

When  the  sheriff  is  not  interested  in  an  injunction  suit,  and  is  only  con- 
nected with  it  by  having  had  a  notice  served  on  him  that  the  writ 
was  suspended,  he  is  not  a  necessary  party  to  an  appeal  in  such  a 

suit. 

T.  Eschert  vs.  W.  C.  Harrison  et  al,  860. 

ABREST. 

An  arrest,  without  probable  cause,  raises  a  presumption  of  malioe. 

Mary  Hardy  vs.  John  A.  Stevenson,  172. 

Damages  for  Illegal  Arrest 

On  finessing  the  damages  for  an  illegal  arrest  the  character  of  the  com> 

plainant  should  have  some  influence  in  determining  the  amount  of 

damages. 

Hardy  vs.  Stevenson,  172. 

ATTACHMENT. 

On  the  Rule  to  Dissolve,  What  may  be  Inquired  into. 

Oa  the  trial  of  a  rule  to  dissolve  an  attachment,  the  truth  of  all  the  al- 
l<^g^tions'Of  the  petition  can  not  be  inquired  into,  as  that  would  b» 
trying  the  case  on  the  merits. 
"^  A.  p.  MUter  vs.  J>.  G.  Chandler,  88. 
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Affidavits  in  Attachment. 

Where  the  affidavit  for  an  attachment  attests  the  truth  of  all  the  alle- 
gations of  the  petition,  and  the  petition  sets  forth  the  non-residence 
of  the  defendant,  and  a  cause  of  action,  the  affidavit  is  sufficient. 

Miller  vs.  Chandler,  Sa 

Bonds  and  Sureties  in  Attachment 

The  amount  of  on  attachment  bond  must  exceed  by  one  half,  the  sum 

demanded. 

Miller  va  Chandler,  B& 

On  Wliat  Grounds  Attachment  may  Issue, 

An  unfair  preference  given  by  an  insolvent  to  one  creditor,  and  his  mis- 
representations to  his  creditors,  intentionally  made  to  lull  them  into 
a  deceptive  sense  of  security,  will  justify  them  in  attaching  his 

property. 

J.  H.  Stevens  vs.  J.  L.  Helpman,  635. 

ATTOBNEY  AT  LAW. 

An  attorney  at  law  has  no  authority,  t^nlesa  specially  empowered  by  hto. 
client,  to  confess  judgment  for  the  latter. 

Edwards  vs.  Edwards,  59K. 

ATTORNEY  GENERAL,  AND  DISTRICT  ATTORNEY. 

The  Attorney  General,  or  district  attorney,  may  employ  associate  coun- 
sel to  aid  him  in  a  case,  and,  being  present,  may  entrust  to  his 
associate  the  exclusive  conduct  of  the  case. 

State  vs.  Anderson,  774. 

AUCTIONEER 

The  creditor  of  a  succession  can  not  demand  that  the  auctioneer,  who 

has  sold  property  of  the  succession,  shall  pay  over  the  proceeds  of 

the  property.    Qnly  the  one  charged  with  the  administration  of  th« 

succession  is  empowered  to  make  such  demand. 

The  auctioneer  is  entitled  to  reserve  out  of  the  proceeds  of  property 

sold  by  him,  the  amount  of  his  commissions,  and  the  expenses  pjC 

the  sale. 

Succession  of  M.  M.  Dowler,  437. 

BANKRUPTCY. 

Under  the  bankrupt  act  the  assignee  of  any  bankrupt  is  authorized  to 
become  a  party  to  any  suit  pending  in  a  State  court  either  for  or 
against  the  bankrupt,  but  he  can  not  be  compelled  to  become  a 
party  to  such  suit  by  any  order  of  court 
A  party  sued  in  a  State  court  who  has  been  adjudicated  a  bankrupt 
may  ask  for  and  obtain  a  stay  of  proceedings  until  his  application 
for  a  discharge  has  been  passed  on.    If  he  has  obtained  a  final  dls- 
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cbai^e  he  may  plead  it  in  bar  of  all  didras  from  which  such  a  dis- 
^aige  liberates  faim.  If,  however,  he  fails  to  plead  his  adjudication 
or  discharge  in  the  lower  court,  that  court  will  adjudicate  the  case 
without  regard  to  such  facts. 

The  ^assignee  of  a  bankrupt  can  not  intervene  in  a  suit  in  which  the 
bankrupt  is  sued,  and  set  up  either  the  latter's  adjudication  or  dis* 
.  charge  in  bankruptcy  as  a  ground  for  staying  proceedings,  or  in  bar 
of  the  action.    That  is  a  right  personal  to  the  bankrupt. 

J.  M.  Serra  6  Hijo  vs.  Hofltnan  &  CJo.,  17. 

A  certificate  of  discharge  in  bankruptcy,  made  according  to  the  forms 
prescribed  in  the  bankrupt  act,  is  receivable  in  evidence  before  any. 
court,  to  prove  the  fact  of  the  discharge,  and  its  regularity. 

A  discharge  in  bankruptcy  is  a  complete  bar  to  any  suit  brought 

against  a  bankrupt  in  a  State  court,  to  enforce  a  debt  which  has  beea 

extinguished  by  that  discharge. 

MUler  va  Chandler,  8a 

Section  5057  of  the  United  Stlttes  Bevised  Statutes  declaring  that  suits- 

by,  or  against  an  assignee  in  bankruptcy,  touching  any  property,  or 

'  rights  of  property  transferable,  or  vested  in  such  assignee,  must  be 

brought  within  two  years  from  the  time  .when  the  cause  of  action 

accrued  for,  or  against  him,  only  applies  to  causes  of  action  which 

accrue  after  the  bankruptcy  and  in  which  the  defendant  really  sets 

up  an  adverse  interest  to  the  plaintiff.     It  does  not  apply  to  suits 

brought  by,  or  against  the  bankrupt,  before  his  bankruptcy,  and  to 

which  the  assignee  merely  makes  himself  a  party,  in  order  to  carry 

on  the  suit. 

R  G:  Latting  vs.  Fassman,  Bryant  &  Co.,  280. 

A*  discharge  in  bankruptcy,  like  prescription,  does  not  expunge,  but 
■  merely  bars  the  recovery  of  debts,  and  if  not  specially  pleaded,  will 
not  be  noticed. 

John  T.  Ludeling  vs.  Mary  H.  Pel  ton  and  Husband,  71&. 
BANKS. 

See  CoBPOBATioNs. 
NATIONAL  BANKS. 

« 

National  banks,  like  any  other  corporations,  and  the  receivers  of  the 
same,  may  sue,  and  be  sued,  in  the  State  courts  of  their  domicile. 
John  I.  Adams  &  Co.  vs.  Thomas  J.  Daunis  et  aL,  815. 

A;bank  organized  under  the  national  banking  act  may  sell  any  immova- 
ble it  owns,  and  reserve  a  mortgage,  and  vendor's  privilege  on  it 

•       N.  O.  National  Bank  v&  Raymond,  355. 
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The  holder  of  a  negotiable  note,  who  has  bought  it  in  good  faith,  and 

before  its  maturity,  acquires  a  valid  title  to  it,  though  it  be  shown 

that  the  vendor  of  the  note  was  not  its  owner,  and  had  fraudulently 

disposed  of  it. 

B.  N.  Ogden  vs.  A.^Marohand,  61. 

The  maker,  and  the  indorser  of  a  promissory  note,  although  not  techni- 
cally debtors  in  solido,  are  yet  liable,  each,  for  the  whole  debt. 

Paul  Mack  vs.  G.  £.  Fortier  et  al,  63. 

The  holder  of  a  negotiable  note  of  a  married  woman,  who  has  taken  it 
for  value,  and  before  maturity,  is  yet  liable  to  have  pleaded  i^ainst 
him  every  defense  arising  out  of  the  wife's  incapacity. 

Conrad  et  al.  .vs.  LeBlanc,  Sheriff,  12S. 

The  pledge  or  sale  of  a  negotiable  instrument  before  its  maturity  car- 
ries with  it  all  the  liens  by  which  the  instrument  is  secured,  and  by 
such  sale,  or  pledge,  the  transferee  divests  himself  of  all  power  to 
affect  the  liens  which  secure  the  instrument 

■ 

Mechanics'  Building  Association  vs.  C.  L.  Ferguson,  ^. 

The  consideration  of  a  negotiable  note  given  by  the  tutor  of  the  minor* 

as  such,  on  the  advice  of  a  family  meeting,  may  be  inquired  into  in 

the  hands  of  the  payee,  or  of  any  third  person  who  has  taken  it 

after  maturity. 

Clement  &  Tremoulet  vs.  Sigur  et  al.,  796^ 

BOARD  OF  LIQUIDATORS. 

'  The  act  of  1875  requiring  a  final  decree  of  thlB  court  as  to  validity  ot 
certain  "  doubtful "  bonds  enumerated  therein,  before  the  Board  of 
Liquidators  will  be  permitted  to  fund  them,  does  not  require  that 
there  should  be  a  final  decree  on  eVery  individual  bond  of  a  certain 
issue. 

A  final  decree  of  this  court  affirming  the  validity  of  one  of  the  bonds 
of  a  certain  issue  (under  ban),  removes  the  taint  from  that  issue, 
and  puts  all  of  its  bonds  on  the  same  footing  with  the  other  bonds 
of  the  State  that  have  not  been  legislatively  attainted.  But  tliis 
restoration  to  legitimacy  of  those  bonds  does  not  give  their  holders 
the  right  to  compel  the  Board  of  Liquidators,  by  mandamus,  .to 
fund  them. 

The  Board  of  Liquidators  have  a  certain  discretionary  power  as  to 
the  funding  of  all  State  bonds,  and  warrants,  and  hence  can  not  be 
compelled  to  fund  them  by  the  summary  process  of  mandamus. 

State  ex  reL  O.  J.  Forstall  vs.  th^  Board  of  Liquidators,  690. 
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BILL  OF  LADING, 

The  clause  iaa  bill  of  lading,  which  acknowledges  the  receipt  of  prop* 
erty,  or  declares  as  to  its  condition,  may  be  disproved  by  parol 
proof. 
The  holder  of  a  bill  of  lading  can  acquire  no  greater  rights  under  it 
than  were  possessed  by  the  original  consignee. 

Hunt  &  Macaulay  vs.  Mississippi  Central  Railroad  Ck).,  446. 

BONDS. 

When  a  third  person  intervenes  in  a  suit,  and  by  an  illegal  order  of 
>     court  takes  possession  of  property  involved  in  the  suit,  on  execut- 
ing a  bond  for  its  value,  he,  and  his  surety  will  be  liable  on  the 
bond.    Such  a  bond,  though  not  a  Judicial  bond,  is  a  binding  oon- 
.  ventional  obligation  for  its  full  amount. 

Todd  ys.  Gordy,  Sheriff,  498. 
CITATION. 

See  Practice. 
CLERKS  OP  COURTS. 

The  clerks  of  the  lower  courts  are  authorized  to  record  all  decrees  and 
mandates  of  the  Supreme  Court*  made  in  cases  originating  in  their 
courts,  and  to  issue  all  legal  processes  necessary  to  the  execution  of 
such  decrees  and  mandates. 

Adeline  Edwards  vs.  Samuel  Whited,  647. 

COMITY. 

In  the  interpretation  of  commercial  contracts,  this  court  will  be  largdy 
influenced,  and  guided,  by  the  law  merchant  of  the  United  States, 
and  the  constructions  of  that  law  made  by  the  Supreme  Court  of 
the  United  States. 

Chaffiraix  &  Agar  vs.  Price,  Hine  &  Tupper,  176. 

COMMON  CARRIER. 

A  railroad  corporation  will  not  be  held  liable  for  the  value  of  property 
erroneously  receipted  for  by  one  of  its  station  agents,  and  which 
was  never  received  by  the  road,  when  the  party  claiming  the  value 
of  the  property,  who  is  the  factor  and  agent  of  the  alleged  con- 
signor, fails  to  show  that  he  has  made  any  specific  loan  on  said 
property,  on  the  faith  of  the  agent's  erroneous  receipt 
The  case  would  not  be  different,  even  if  the  plaintiff  were  a  strange^.' 

who  had  advanced  money  purely  on  the  faith  of  the  receipt 
A  common  carrier  is  no  more  bound  by  a  bill  of  lading  given  by  his 
agent,  for  goods  not  received  by  him,  than  by  a  bill  of  exchange 
signed  with  his  name  by  one  not  authorized  to  sign  it 

Hunt  &  Macaulay  vs.  Mississippi  Central  Railroad  Company, 
446. 
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The  owners  of  a  vessel  are  not  liable  to  the  employee  of  a  stevedore  who 
has  full  chaise  of  the  unloading  of  the  vessel,  for  injury  to  the  em- 
ployee caused  by  defective  tackle  furnished  by  the  vessel,  when  it  is 
showa  that  the  tackle  had  no  apparent  defect  and  that  the  steve- 
dore was  an  experienced,  and  competent  one,  who  had  the  exclusive 
employment  of  his  laborers,  and  control  of  the  work.  The  owners 
are  not  liable  for  any  injury  caused  by  a  defect  in  the  tackle,  arising 
from  the  ordinary  wear  and  tear,  unless  a  knowledge  of  such  defect 
is  brought  home  to  them. 

Catherine  Biley,  Tutrix,  vs.  State  Line  Steamship  Company,  791. 

COMMUNITY. 

Property  purchased  during  marriage,  whether  in  the  name  of  the  hus- 
band, or  the  wife,  becomes  community  property. 

Succession  of  Carmelite  Planchet,  620. 

Property  purchased  during  marriage  in  the  joint  names  of  husband  and 
wife  is  community  property,  although  paid  for  with  the  wife's  para- 
phernal funds. 

Mrs.  Nancy  E.  Tally  vs.  William  Heffner,  Sheriff,  et  al.,  583. 

After  the  dissolution  of  the  community,  the  husband,  as  its  former  head, 
has  no  power  to  sell,  and  can  convey  title  to  no  greater  part  of  the 
con^imunlty  property  than  his  undivided  half-interest  in  it 

W.  W.  Bennett  vs.  J.  W.  Fuller,  663. 
CONFLICT  OP  LAWS. 

The  law  of  this  State  prohibiting  an  individual  from  doing  business 

under  a  firm  name,  does  not  affect  a  person  residing  in  another 

State. 

Succession  of  Bofenschen,  711. 

CONSTITUTION. 

Federal  Ckmstitution, 

Xhe  State  may  incorporate  a  company  to  convert  an  unnavigable,  into  a 
navigable  stream  of  water,  and,  under  the  express  or  implied  con- 
sent of  Congress,  may  authorize  the  corporfttion  to  assess  a  charge 
jl^r  the  use  of  the  stream,  on  all  vessels  which  shall  thereafter  navi- 
gate it.  And  such  a  charge  is  not  a  toll,  or  duty,  forbidden  by  the 
constitution  of  the  United  States,  but  is  a  compensation  for  labors 
actually  performed  by  the  corporation,  an^  availed  of  by  said  ves- 
sels. 

The  consent  o(>  Congress,  by  which  the  State  is  aiiihorized  to  empower 
one  corporation  to  assess  a  toll  for  performing|  eertain  services,  wtil, 
.unless  expressly  withdrawn  by  Congress,  inure  to  the  benefit  of  any 
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subsequent  corporation  chartered  by  the  State  to  perform  and  which 

does  perform  said  services. 

Carondelet  Canal  and  Navigation  Company  vs.  Narcisse  Parker^ 

Master  and  Owner  of  Schooner  Victoria  No.  2,  430. 

State  (kmsiitution. 

The  amendment  of  the  State  Constitution,  adopted  by  the  popular  vote 

in  November,  1874,  which  forbids  any  increase  of  the  debt  of  the  city 

of  New  Orleans  after  the  first  of  January,  1875,  did  not  design  to 

prevent  the  payment  of  any  pre-existing  legal  debt  of  the  city,  in 

the  way  stipulated  in  the  contract  creating  the  debt 

State  ex  rel.  Henry  vs.  City  of  New  Orleans,  86a 
CONTINUANCE. 

See  Ff^CTiGB. 

CONTRACTS. 

The  stipulations  made  by  parties  in  their  contracts,  are  the  law  to  them, 
and  to  their  assigns  under  the  contracts,  except  when  such  stipula* 
Uons  are  in  contravention  of  public  law,  or  good  morals. 

Joseph  Larguier  vs.  J.  Hays  White,  156. 

The  agreement  by  which  a  creditor,  who  has  bought  his  debtor's  prop- 
erty, stipulates  to  reconvey  it  to  the  debtof  on  condition  that  the 
latter  pays  a  certain  price  within  a  certain  time,  is  a  valid  contract, 
and  if  the  debtor  fails  to  pay  the  price,  in  accordance  with  the  terms 
of  said  contract,  his  right  of  redemption  will  be  forfeited,  and  the 
title  of  the  property  will  vest  absolutely  in  the  purchaser. 

Souli^  vs.  Hanson,  161. 
Defavlt 

The  tender  by  one  party  to  a  commutative  contract  to  perform  his  part 

of  it,  made  long  after  the  time  fixed  for  its  performance,  is  too  lata 

to  put  the  other  party  in  default 

Bennett  vs.  Fuller,  663. 

Nullity  of  Contract, 

Before  a  party  can  annul  his  contract,  he  must  restore  what  he  has  re- 
ceived under  the  contract,  and  place  the  other  parties  in  interest  in 
the  position  they  occupied  previous  to  the  contract ' 

Mrs.  Sarah  A.  Blake  vs.  S.  O.  &  T.  A.  Nelson,  245. 

Putting  in  Default. 

Whoever  actively  violates  a  contract,  need  not  be  put  in  default 

Laloire  et  al.  vs.  P.  S.  Wiltz  &  Co.,  3291 

CORPORATIONS. 

Charitable  and  Beligious, 

When  a  church  congregation,  who  own  the  soil  of  a  cemetery,  have  for 

a  great  many  years  entrusted  the  administiation  of  the'  cemetery. 
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and  the  sale  of  its  lots  to  the  priests  of  their  church,  they  dgthe  the 
priests  with  power  to  create  servitudes  on  the  soil  of  the  cemetery; 
which  will  be  binding  on  the  congregation,  and  on  all  third  persona 
The  property  of  an  extinct  religious  corporation  vests  in  the  former  in- 
dividual members  thereof,  who  may  validly  sell  the  same,  in  accord- 
ance with  the  customs  they  may  have  tacitly,  or  expressly  adopted, 
provided  such  customs  do  not  conflict  with  the  laws  of  the  State. 

Burke  vs.  Wall,  88. 

MUNICIPAL  AND  POLITICAL  CORPORATIONS. 

A  municipal  corporation  can  impose  no  tax  on  any  occupation,  unless 
authorized  to  do  do  by  its  charter. 

The  Mayor  et  al.  of  the  Town  of  Plaquemine  vs.  Gustavo  Both« 
261. 
The  consent  of  a  municipal  corporation  to  a  contract  may  be  as  effect- 
ually given  by  the  action  or  inaction  of  the  common  council,  as  by 
a  formal  resolution  of  the  council. 

A.  R.  Booth  vs.  the  City  of  Shreveport,  581.  ^ 

Political  corporations  are  not  bound  by  the  unauthorized  acts  of  their 

agents,  when  the  mandates  of  the  latter  are  of  record,  or  embodied 

in  a  statute. 

Lisso  vs.  the  Parish  of  Re4  River,  590. 

The  municipal  authority  of  a  town  has  a  right  to  remove,  or  cause  to 
be  removed,  any  obstruction  of  the  public  streets. 
Mere  non-usage  by  the  public  of  the  soil  forming  part  of  a  public  street 
.    will  not  prescribe  against  the  right  of  the  municipal  corporation, 
and  the  public,  to  resume  its  use,  and  clear  it  of  obstructions. 

John  H.  Sheen  et  al.  vs.  Robert  Stothart  et  al.,  630. 
The  power  of  an  illegal,  but  de  facto  mayor  of  a  city  (who  acts  under 
color  of  a  legal  appointment),  to  represent  the  city  in  a  legal  pro- 
ceeding, can  not  be  called  in*  question  collaterally. 
The  power  to  forbid  the  erection,  and  compel  the  removal  of  buildings 
formed  of  combustible  materials,  within  the  densely-built-up  parts 
of  a  town,  inheres  in  municipal  corporations,  and  hence  does  not 

» 

depend  on  any  legislative  grant. 

Mayor  and  Council  of  Monroe  vs.  Hoffman,  651. 
The  officers  of  a  municipal  corporation  can  not  create  obligations  bind- 
ing on  the  corporation,  unless  their  power  to  do  so  is  express;  or 
necessarily  or  rationally  implied  by  the  powers  that  are  expressly 
granted  to  them  in  the  charter  of  the  corporation,  or  is  essential  to 
the  objects  for  which  the  corporation  was  created. 
The  power  granted  by  the  charter  of  a  corporation  to  give  such  bonds 
as  might  be  necessary  in  the  conduct  of  its  litigation,  or  in  the  cur- 
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rent  administration  of  its  affairs,  does  not  authorize  the  issue  of 

bonds  for  raising  money. 
A  negotiable  form  will  not  impart  validity,  even  in  the  hands  of  a  bona 

fide  holder  for  value,  of  an  obligation  of  a  corporation  which  it  had 

not  power  to  contract 
The  officers  of  a  municipal  corporation  can  create  no  debt  against  the 

corporation,  unless  the  ordinance  creating  the  debt  imposes  a  tax 

for  its  extinguishment. 

J.  D.  Wilson  vs.  City  of  Shreveport,  673. 

When  a  municipal  corporation  has  legally  contracted  for  certain  work  to 
be  done,  and  to  be  paid  for  in  a  certain  specified  way,  the  corpora- 
tion may,  on  the  completion  of  the  work,  be  compelled  by  man- 
damus, to  carry  out  the  stipulations  as  to  payment  contained  in  the 

contract. 

State  ex  rel.  Henry  vs.  City  of  New  Orleans,  863. 

Commercial  and  Banking  Corporations. 

An  association  of  persons  can  not  claim  a  corporate  existence  under  the 
free  banking  act,  unless  they  shall  have  fulfilled  the  conditions  pre- 
cedent prescribed  by  that  act 
No  corporation  organized  under  the  general  incorporation  act  is  per- 
mitted to  engage  in  the  banking  business. 

The  Workin^men's  Accommodation  Bank  vs.  George  T.  Con- 
verse et  aL,  369. 

The  members  of  a  corporation,  organized  under  the  laws  of  tliis  State, 
for  the  purpose  of  transporting  persons  or  property  for  hire,  are 
not  liable  individually,  or  in  aolido,  for  the  obligations  of  the  cor- 
poration executed  by  its  authorized  officers. 

J.  H.  Beinhold  vs.  John  T.  Ludellng  et  al.,  552. 

COUBTS. 

The  act  of  1874  creating  the  "  Superior  Criminal  Court,"  for  the  parish 
of  Orleans,  is  constitutional. 
The  Legislature  may  establish  as  many  district  courts  within  the  par- 
ish of  Orleans  as  the  public  interests  shall  require. 

The  omission  of  the  word  "  district,*'  in  the  title  of  the  act  creating 

the  "  Superior  Criminal  Court,"  does  not  affect  its  character  as  a 

district  court 

@tate  vs.  Qus  Anderson,  774. 

Jurisdiction  of. 

The  Superior  District  Court  has  not  jurisdiction  of  a  case  to  which  a 
corporation  is  a  party,  except  when  the  corporation  has  been  oigan- 
ized  under  a  special  act  of  the  Iiegislature. 

Union  Wood  Preserving  Co.  vs.  W.  H.  Bell,  13. 
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That  clause  in  the  bankrupt  act  which  provides  that  a  creditor  who  has 
sued  a  bankrupt  before  his  bankruptcy  in  a  State  court  can  only  go 
on  with  his  suit  (if  the  defendant  pleads  his  adjudication  or  dis- 
charge] by  permission  of  the  bankrupt  court,  only  applies  to  courts 
of  original  jurisdiction,  in  which  pleas  in  bar  may  be  filed.  It  does 
not  apply  to  this  court,  whose  jurisdiction  of  a  case  is  not  in  any 
wise  alfected  by  that  clause. 

Serra  6  Hijo  vs.  Hoffman  &  Co.,  17. 
The  action  to  annul  a  judgment  must  be  brought  before  the  court  which 
rendered  it. 
Jurisdiction  can  not  be  given  to  a  district  court,  by  aggregating  a 
number  of  co-plaintifCs,  or  co-defendants,  where  the  sum  claimed  by, 
or  demanded  of,  each,  is  less  than  five  hundred  dollars. 
A  district  court  can  not  enjoin  the  execution  of  a  judgment  rendered 
by  a  parish  court. 

John  A.  Stevenson  et  al.  vs.  D.  A.  Weber  et  al.,  105. 
The  property  of  a  succession  can  not  be  sold  under  a  fieri  facias  issued 
on  an  ordinary  judgment,  even  though  the  judgment  has  been  given 
to  enforce  a  mortgage  and  vendor's  lien.     The  holder  of  such  a 
judgment  must  go  into  the  probate  court,  to  enforce  his  rights. 

Hall  &  Lisle  in  Liquidation  vs.  James  L.  Belden,  118. 
A  party  may  be  sued,  and  judgment  rendered  for,  or  against  him,  by  a 
competent  court,  other  than  that  of  his  domicile,  if  he  appear  in 
such  court  and  plead  to  the  merits. 

Marqueze  &  Co.  vs.  Leblanc,  194. 
Any  competent  judge,  other  than  the  judge  of  her  residence  may  au- 
thorize a  wife,  in  the  absence  of  her  husband,  who  has  no  domicile 
in  the  State,  to  form  a  contract,  or  institute  a  suit 

Mrs.  Sarah  A.  Blake  vs.  S.  O.  &  T.  A.  Nelson,  245. 
Where  a  conflict  of  privileges  on  certain  property  arises,  the  claims,  no 
matter  who  the  claimants  are,  must  be  transferred  to,  and  passed 
on,  by  the  court,  under  whose  mandate  the  property  was  first  seized. 

Adams  &  Co.  vs.  Daunis,  315. 
A  suit  against  a  ship,  or  other  vessel,  and  her  captain  and  owners,  with- 
out naming  the  latter,  accompanied  by  a  provisional  seizure,  or  se- 
questration of  the  vessel,  is  an  action  in  rem,  and  of  such  an  action, 
the  State  courts  have  no  jurisdiction. 
Only  the  admiralty  courts  have  jurisdiction  of  suits  in  rem  against 

vessels. 
In  a  personal  suit  against  the  captain  or  owners  of  a  vessel,  the  vessel 
is  subject  to  attachment,  or  any  other  conservatory  writ,  that  any 
other  species  of  property  is. 

John  Haeberle  vs.  John  L.  Barringer  et  al.,  410. 
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A  suit  to  annul  an  administrator's  sale  is  not  of  a  probate  character, 

and,  if  the  amount  involved  is  lar^e  enough,  should  be  brought  in 

the  district  court 

Herrmann  &  Yignes  vs.  Fontelieu,  502. 

The  probate  court  in  which  a  succession  is  opened  has  jurisdiction  of  all 

suits  to  destitute  the  administrator  and  all  demands  involving  his 

duties. 

A.  Tertrou  vs.  C.  C.  Durand  et  al.,  506. 

The  probate,  and  not  the  district  court  of  the  parish,  has  jurisdiction  of 
suits  by  heirs  against  their  tutors  for  settlement  of  tutorship  aflalra. 

Elizabeth  Gibbs  vs.  Lum  &  Co.,  526. 
Where  the  tutor  of  minors,  who  has  been  appointed  by  the  probate  court 
of  one  parish,  removes  with  the  minors  and  resides  in  another  par- 
ish, the  probate  court  of  the  latter  parish  will  have  jurisdiction  of  a 
suit  brought  by  him  to  remove  an  under-tutor. 

Mrs.  Nancy  M.  Eraser  vs.  Zylicz,  534 
The  parish  court  is  without  jurisdiction  of  a  suit  by  creditors  of  a  suc- 
cession brought  against  a  purchaser  of  a  portion  of  its  property  at 
probate  sale,  to  compel  him  either  to  pay  the  adjudicated  price  of 
the  property,  or  have  it  decreed  as  still  belonging  to  the  succession. 
Joseph  T.  Swan  et  al.  vs.  Mrs.  Ann  T.  Gayle,  Administratrix, 
and  Wm.  T.  Atkins,  674. 
The  moment  a  succession  under  administration  is  closed,  the  probate 
court  ceases  to  have  jurisdiction  of  any  ordinary  suit  then  pending 
before  it,  in  which  the  succession  is  a  defendant. 
And  any  judgment  afterward  rendered  in  such  suit  by  the  probate 
court,  is  null  and  void. 

Leonville  Augustin  vs.  Mr.  and  Mrs.  M.  P.  Avila,  835. 
The  parish  courts  have  jurisdiction,  and  hence  have  power  to  receive  in- 
formations, in  all  criminal  cases,  when  the  offense  charged  is  not 
necessarily  punishable  with  death,  or  imprisonment  at  hard  labor, 
and  when  the  accused  waives  his  right  of  trial  by  jury. 

State  vs.  Lartigue  et  al,  642. 
The  heirs  of  a  succession  which  has  not  been  opened,  and  which  is  com- 
posed entirely  of  claims  against  another  succession  under  adminis- 
tration in  a  parish  court,  sue  the  executor  and  heirs  of  the  latter 
succession,  (of  which  they  are  co-heirs,)  for  a  partition  and  settle- 
ment of  both  successions,  and  to  compel  each  heir  of  the  latter  suc- 
cession to  collate  five  thousand  dollars. 
Held — That  the  claim  for  collation  is  virtually  a  demand  for  a  money 
judgment,  and  being  for  more  than  five  hundred  dollars,  the  parish 

court  has  not  jurisdiction. 

Floumoy  vs.  Floumoy,  737. 
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In  criminal  oases  this  oourt  has  jurisdietion  only  of  questions  of  law, 

and  hence  can  not  review  a  verdict 

State  vs.  Anderson,  774. 

The  Seventh  Municipal  District  of  the  parish  of  Orleans  being  a  part  of 

the  territory  of  the  Second  Judicial  District,  the  Superior  Criminal 

Court  for  the  parish  of  Orleans  has  no  jurisdiction  of  any  offense 

committed  in  said  municipal  district. 

State  vs.  Williams,  779. 

cbiminaij  law. 

Where  two,  or  more  crimes  are  involved  in  a  single  act,  but  one  indict- 
ment will  lie. 

State  vs.  James  Augustine  et  al.,  119. ' 

When  the  facts,  as  charged  in  the  indictment,  constitute  the  crime  of 
robbery,  the  mere  omission  of  the  word  "  rob/'  will  not  invalidate 
the  indictment 

State  of  Louisiana  vs.  Mollie  Bobinson  et  al.,  364. 

An  indictment  which  fails  to  conclude  with  the  words  "against  the  peace 
and  dignity  of  the  same,"i.  e.,  the  State,  is  fatally  defective. 

The  State  vs.  Robert  Nunn,  589. 
The  accused  in  one  case  can  not  avail  of  an  exception  to  the  venire  filed 
by  the  accused  in  another  case. 
Threats  of  deceased  against  the  accused,  are  not  admissible  in  evidence 

until  it  be  first  proved  that  the  accused  had  been  advised  of  them. 
The  affidavit  of  an  accused  that  an  absent  witness  would  prove  that  his 
life  was  threatened  by  the  deceased,  and  that  he  killed  deceased  in 
self-defense,  is  not  ground  for  a  continuance.  . 

State  vs.  McCoy,  598. 
An  indictment  charging  an  act,  with  intent  to  commit  murder,  which  does 
not  aver  that  the  act  was  "  willfully  and  feloniously  "  done,  is  fatal. 

The  State  vs.  Jake  Thomas,  601. 
An  indictment  for  stealing  need  not  expressly  designate  the  offense 
charged  as  grand  or  petty  larceny. 
The  judge  is  authorized,  on  his  own  motion,  to  strike  a  juror  from  a 
regular  panel,  if  satisfied  that  the  juror  is  morally  unfit  to  return  a 
just  verdict 

The  State  vs.  J.  H.  Lartigue  and  Thomas  Williams,  642. 
In  a  criminal  case  the  judge  may,  even  after  the  evidence  is  closed,  re- 
open the  case  at  any  time  before  the  argument  begins. 
The  juries  in  criminal  cases,  as  a  rule,  should  not  be  permitted  to  take 
with  them  to  their  places  of  consultation  any  part  of  the  evidence 
that  may  be  in  writhig.    They  must  rely  on  their  recollection  of  the 

evidence. 

State  vs.  Colbert,  715. 

57 
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A  question  put  to  a  witness  in  a  criminal  proceeding  whidi  suggests  the 

answer,  is  not  the  less  leading  because  propounded  in  the  alternative. 

A  verdict  of  guilty  on  the  offdnse  charged,  when  a  different  offense 

only  has  been  proved,  should  be  set  aside  by  the  court  a  qucL 
If  the  description  of  stolen  property,  in  an  indictment,  is  too  general, 
it  may,  by  permission  of  the  court,  be  amended. 

The  State  vs.  Tod  Johnson,  717. 
The  Governor's  commutation  of  a  sentence  to  imprisonment  at  hard 
labor,  which  remits  the  punishment  imposed,  and  substitutes  a  much 
milder  punishment,  is  not  executory,  and  hence  can  not  entitle  the 
condemned  party  to  release  from  custody,  until  the  commutation  has 
been  consented  to  by  the  Senate. 

State  ex  rel.  Daniel  vs.  Rose,  755. 
DAMAGES. 

In  a  suit  for  damages  on  account  of  a  trespass  the  trouble  and  expense 
the  plaintifif  has  been  illegally  put  to  are  to  be  considered  in  estim- 
ating the  damages.  Attorney's  fees  are  a  part  of  such  expense,  and 
may  be  proved,  even  when  they  have  not  been  specifically  pleaded. 

Mary  D.  Cooper  vs.  Cappel,  213. 
Consequential  damages,  and  damages  on  account  of  deprived  prospec- 
tive profits,  based  on  the  opinions  of  witnesses,  will  not  be  allowed. 
C.  C.  2608. 
The  vendee  may  hold  the  vendor  in  damages  for  the  latter's  refusal 
to  carry  out  the  sale,  for  whatever  loss  the  vendee  has  been  thereby 
'Caused,  and  for  whatever  profits  he  has  been  thereby  deprived  of. 
€.  C.  articles  2589  to  2611. 
The  measure  of  damages  for  a  breach  of  contract  is  the  loss  arising 
naturally  out  of  such  breach;  or  such  as  is  reasonable  to  suppose 
was  contemplated  by  the  parties,  when  they  formed  the  contract,  as 
would  naturally  flow  from  its  breach. 

A.  D.  Doriocourt  vs.  Francois  Lacroix,  286. 
A  liability  for  damages  on  account  of  any  malicious  wrong  is  strictly 
personal. 

Jones  vs.  Succession  of  Hoss,  564. 
In  a  suit  to  enjoin  a  wrongful  seizure,  and  to  recover  damages  on  ac- 
count of  it,  plaintiff  may  prove  the  amount  of  his  attorney's  fees, 
like  any  other  element  of  damage. 

J.  P.  White  vs.  E.  A.  Givens,  571. 

DEDICATION  TO  PUBLIC  USE. 

The  dedication  of  property  to  public  use  may  be  established  by  any 
evidence  which  shows  the  intent  of  its  owner  so  to  dedicate  it. 

Sheen  vs.  Stothart,  6S0. 
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DISTRICT  ATTORNEYS  PRO  TEMPORE. 

The  power  to  fill  the  office  of  district  attorney  pro  tempore  vests  in  the 
Governor,  by  virtue  of  the  general  law  authorizing  him  to  fill  va- 
cancies in  office.  * 

State  ex  reL  Farrar  vs.  Garrett,  637. 

The  office  of  district  attorney  pro  tempore  has  not  been  abolished. 

State  ex  reL  Yaughan  vs.  Richmond,  Sheriff^  705. 

DONATIONS  INTER  VIVOS. 

A  donation  of  future  property,  contained  in  a  marriage  contract,  is  not 
a  legacy.  It  is  a  donation  inter  vivos,  and  at  the  death  of  the 
donor  becomes  a  debt  of  his  succession. 

Succession  ef  Hugh  McCloskey,  237. 

A  promissory  note  for  a  certain  sum  executed  by  a  person  in  favor  of 

his  employee,  payable  at  the  maker's  death,  although  said  sum  be 

not  legally  due,  will  not  be  deemed  as  a  donation  in  disguise,  if  it 

appear  that  the  note  has  for  its  consideration  the  natural  obligation 

in  favor  of  the  employee,  arising  out  of  his  long  services  to  the 

maker. 

Bazile  Barthe  vs.  Succession  of  J.  Lacroix,  326. 

ELEC3TI0N  LAWS. 

In  a  contest  for  an  elective  office  all  of  the  relevant  facts  of  the  election 

will  be  scrutinized  by  the  court,  and  all  legal  evidence  tending  to 

show  who  was  the  real  choice  of  the  suffragans,  or  who  would  have 

been,  under  an  honest  execution  of  the  election  laws,  is  admissible. 

Except  when  the  prescription  of  an  election-law  is  that  a  thing  shall 

•  ,he  done  in  a  certain  way,  and  not  otherwise,  it  will  be  construed  as 

merely  directory. 

The  disregard  of  a  merely  directory  provision  in  an  election-law,  will 
not  invalidate  an  election  held  under  that  law,  if  such  disregard 
has  not  admitted  the  votes  of  disqualified,  nor  excluded  the  votes 
of  qualified  voters,  nor  clothed  the  result  of  the  election  in  doubt 

The  failure  to  return  the  result  of  a  certain  poll,  within  the  time 

•  prescribed  by  law,  does  not  of  itself  authorize  the  rejection  of  the 
vote  of  that  poll. 

Votes  fraudulently  cast,  and  those  of  disqualified  persons,  must  be 

•  rejected. 

Votes  cast  at  a  place  clandestinely  selected  by  a  supervisor  of  elec- 
tion, and  inconveniently  remote  from  the  polling-place  legally  fixed, 
and  published,  must  be  excluded  from  the  count 

The  object  of  all  laws  regulating  elections  is  under  our  system  to  se- 
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cure  the  great  end  of  oarrying  out  the  popular  will,  and  oonrts  of 
justioe  will  interpret  them  so  aa  to  aecape  and  not  to  defeat  that  end- 

A  fundamental  principle  of  American  and  Louieiana  law  is,  that  it  ia 
the  casting  of  the  ballots,  unimpeded  by  force  or  fraud,  which  de- 
termines the  result  of  elections.  The  police  regulations  made  to 
secure  that  result  are  merely  subsidiary  to  it 

Is  is  in  the  power  of  no  officer  or  set  of  officers  to  substitute  their 

own  will  for  that  of  the  people,  and  whenever  it  is  attempted,  it  ia 

the  duty  of  the  courts,  when  properly  appealed  to,  not  only  to  enter 

upon  the  inquiry,  but  to  undo  the  wrong  and  award  the  right. 

L.  A.  Webre  vs.  William  Wilton.  6ia 
ESTOPPEL. 

A  party  who  judicially  demands  to  be  paid  the  proceeds  of  a  sale,  ad- 
mits thereby  the  legality  of  that  sale,  and  is  estopped  from  im- 
peaching it 

John  Boubede  vs.  John  O.  Aymes,  274. 

One  who  has  represented  himself  in  his  own  pleadings,  in  a  former  suit- 
as  a  partner  in  a  certain  firm,  is  estopped  from  afterward  denying  it 
Judson  Fowler  &  Stillman  vs.  Henry  B.  Stevens,  353. 
A  party  can  not  impeach  the  title  of  his  transferror. 

New  Orleans  National  Bank  vs.  Baymond,  365. 
Whoever  buys  real. estate  within  corporate  limits,  with  reference  to  a 
certain  plan  which  sets  forth  the  public  streets  of  a  town,  is  estopped 
from  denying  the  servitude  imposed  by  those  streets, 
t  Sheen  vs.  Stothart,  630. 

A  party  can  not  introduce  evidence  Inconsistent  with  his  pleadings. 

Jordan  &  Co.  vs.  Andeison,  749. 
EVIDENCE. 

Admiasums,  Declarations,  and  Acta  of  Parties  and  Co-conspirators, 

The  conversations,  and  admissions  of  one  of  the  parties  to  an  alleged 
fraud,  or  simulation,  are  admissible  in  evidence,  even  though  they 
have  occurred  out  of  the  presence  of  the  other  parties. 
Where  fraud  or  simulation  is  at  issue,  any  act  of  one  of  the  parties  to 
it,  bearing  on  the  issue,  is  relevant  In  such  cases  a  large  latitude 
in  the  admission  of  evidence  is  not  merely  permitted,  but  enjoined. 

Guidry  vs.  Lyons,  4 
Declamtions,  averments,  and  admissions  made  by  parties  in  judicial 
proceedings  can  not  be  subsequently  denied  by  them. 

Soulie  vs.  Hanson,  161. 
Authentic  acts  passed  by  a  plaintiff  or  defendant,  which  recc^nize,  or  af- 
firm a  previous  act  passed  by  the  same  party,  are  admissible  in  evi- 
dence against  him. 

Mrs.  Sarah  A.  Blake  vs.  S.  O.  &  T.  A.  Nelson,  346. 
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The  dBolatalioDB,  and  oonfeBsioQB  of  a  oo-oonspirator,  made  after  the  acv 
oomidiahmeiit  or  the  abandoimniit  of  the  oommoQ  enterpriae,  will 
not  he  reoeived  hi  evidenoe  against  another  oo-oonspirator. 

The  State  vs.  Butler  Jackson  et  al.,  854. 

The  oral  or  written  declarations  of  an  all^^  co-oonspirator  will  not  be 
admitted  in  evidence,  mitil  the  conspiracy  itself  has  been  proved. 
Nor  are  such  declarations  to  be  reoeived  against  another  alleged  oo« 
conspirator,  after  the  object  of  the  eonspiiacy  has  been  achieved. 
James  Beid  vs.  Louisiana  State  Lottery  Company,  888. 

The  admissions^  confessions,  or  declarations  of  a  person  accused  of 
<sime,  con  not  be  received  in  evidence  against  him,  unl6ss  the  wit- 
ness who  tesUfles  to  them,  is  able  to  state  at  least  the  substance  of 

thenu        

The  State  va  Edward  Hughes,  514. 

The  written  acts  of  a  party  to  a  contract,  when  they  express  the  true 

intent,  and  explain  the  real  nature  of  the  contract,  are  admissible  in 

evidence,  even  when  establishing  a  different  form  of  contract 

Herman  M^er,  Administrator,  vs.  Joseph  King,  Administrator, 

667. 

Copies  of  Public  Acts. 

A  mere  reference  in  any  public  act  to  a  certain  plan,  or  record,  for  the 
sake  of  certainty,  does  not  make  it  a  part  of  the  act,  and  hence  a 
certified  copy  of  the  act  is  complete  without  such  plan,  or  record. 

Oarrlsh  vs.  Hyman,  28. 
Proof  of  Lost  Instruments. 

The  contents  of  a  lost  instrument  creating  obligations  can  not  be  shown 

by  parol,  until  the  loss  itself  has  been  proved  and  properly  adver' 

tised, 

Samuel  F.  Ticknor  vs.  M.  M.  A.  Calhoun,  277. 

Commercial  Books. 

When  extracts  from  commercial  books  are  ordered  by  a  court,  they  must 

be  literal  transcripts  from  the  books,  not  accounts  based  on  the 

books. 

McLear  &  Kendall  vs.  Succession  of  Hunsicker,  589. 

Proof  of  an  Absentee's  Signature. 

Inhere  an  absentee,  represented  by  a  curator  ad  hoc^  who  has  not  been 
able  to  communicate  with  his  client,  is  sued  on  an  instrument  alleged 
to  be  signed  by  him,  the  plaintiff  must  prove  the  absentee's  signa- 
ture as  strictly,  as  though  the  signature  had  been  denied. 

Ticknor  vs.  Miss  Calhoun,  277. 

Parol  Evidence— When  Admissible. 
As  between  parties  to  a  written  act  of  sale,  and  the  heirs  of  such  parties 
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EVIDENCE— Continued. 

parol  evidence  is  inadmissible  to  show  the  act  to  be  simulated.  (Mj 
a  coimter-letter  can  avaii  such  persons. 
Before  the  administrator  of  a  decedent  can  show  by  parol,  the  Simula* 
tion  of  a  ^ale  made  by  the  latter,  he  must  allege,  and  prove,  that  the 
sale  was  in  fraud  of  creditors. 

Arvenne  Hubert  et  aL,  Administrators,  vs.  F,  D.  Leg^,  Adminis- 
trator, et  al,  51:1. 
Parol  evidence  is  admissible  to  explain  that  a  party's  name  on  a  nego- 
tiable instrument  was  not  intended  as  an  indorsement. 

E.  H.  Cole,  Administrator,  vs.  James  Smith,  Administrator,  55L 
The  authority  to  sign  another's  name  to  a  single  act,  if  done  by  order  of> 
and  in  the  presence  of  the  principal,  need  not  be  in  writing. 

Meyer  vs.  King,  567. 
Parol  evidence  is  admissible  to  show  that  property  seized  at  the  suit  of 
a  community  creditor  belongs  to  the  wife. 

Edwards  vs.  Edwards,  597. 
Where  a  surety  has  alleged  in  his  defense,  a  new  and  exonerating  con- 
tract, made  subsequent  to  the  one  declared  on  by  the  plaintilT,  any 
fact  in  proof  of  the  new  contract,  is  admissible  in  evidence. 

Hugh  Allison,  Liquidator,  vs.  Frank  Thomas,  Administrator^ 
and  L.  Bosenfeld,  732. 
Parol  evidence  is  not  admissible  to  prove  an  acknowledgment  of,  and 
promis'e  to  pay  a  debt,  after  the  debt  has  become  prescribed. 

Mary  Duncan  vs.  Michael  Duncan,  829. 

Answers  of  Witnesses,  and  their  Weight  with  the  Ckmrt 

The  answers  of  witnesses,  if  practicable,  should  amount  to  mere  admis- 
sions, or  denials.  Every  thing  additional  will  be  stricken  out,  except 
such  statements  of  fact  as  are  explanatory  of,  and  '*  closely  linked 
with  the  questions  propounded. 

McLear  &  Kendall  vs.  Succession  of  Husicker,  539. 
The  testimony  of  witnesses  will  have  no  weight  with  this  court,  if  intrin- 
sically improbable,  and  suggestive  of  collusion,  and  conspiracy. 

Breard  vs.  M.  &  T.  Ins.  Co.,  764. 

Whai  is  Admissible  in  BehvtUal, 

What  a  witness  has  deposed  in  a  previous  examination,  in  the  same  case». 

is  admissible  to  rebut  his  testimony. 

The  admission  by  the  plaintiff  that  an  absent  witness  of  defendant 

would,  if  present,  swear  to  certain  facts,  will  not  debar  the  plaintiff 

from  disprbving  the  facts. 

State  vs.  Colbert,  715. 

EXCEPTIONS. 

Sbb  Pbactigs. 
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EXECUTIONS. 

In  selziog  property  under  e^  fieri  facias,  incumbered  with  liens  and  mort- 
gages, the  sheriff  should  take  note  of  them,  and  allow  for  them,  in 
estimatiDg  the  amount  of  property  he  ^should  seize  to  satisfy  his  eze* 
cution. 
The  amount  of  the  bond  given  for  the  release  of  property  seized  un- 
der execution,  is  not  in  the  discretion  of  the  court  It  is  fixed  by 
law  at  one  half  over  the  estimated  value  of  the  property  seized.  See 
Revised  Statutes,  section  3411. 
A  judgment  debtor  who  neglects  to  point  out  property  to  satisfy  the 
execution  against  him,  after  having  been  duly  notified  to  de  so  by 
the  sherifl^  can  not  afterward  enjoin  his  creditor  from  seizing  and 
selling  his  immovables  before  exhausting  his  movable  property. 

Hefner  vs.  Hesse,  and  Yergez,  149. 
The  adjudication  of  the  property  by  the  sheriff,  and  the  payment  of  the 
price  invest  the  purchaser  with  the  legal  title.     The  deed  of  the 
sheriff  is  merely  evidence  of  the  fact. 

Jouet  vs.  Mrs.  Mortimer,  206. 
The  revenues  of  a  property,  which  belong  to  the  owner  of  the  property, 
can  not  be  seized,  and  sold  separately  from  the  property. 

New  Orleans  National  Bank  vs.  Baymond,  355. 
If  the  property  pointed  out  by  a  debtor  to  his  seizing  creditor  is  incum- 
bered by  recorded  liens  which  exceed  its  value,  the  creditor  may  dis- 
regard the  debtor's  election,  and  seize  other  property  of  the  latter. 

James  Todd  vs.  M.  T.  Gordy,  Sheriff,  498. 
The  law  regulating  the  execution  of  judgments  which  is  in  force  at  the 
time  judgment  in  a  particular  case  is  rendered,  must  govern  in  that 

case. 

Games  vs.  Parish  of  Bed  Biver,  608. 

Appraisements  of  Property  Sold  under  Execution, 

The  benefit  of  the  appraisement  of  his  property,  may  be  legally  waived 
by  the  mortgage  debtor.  ^ 

Jouet  vs.  Mrs.  R  F.  Mortimer,  206. 

EXECUTOBY  PBOCEEDINGS. 

The  possession  of  a  negotiable  note,  indorsed  in  blank,  and  secured  by 
a  mortgage  given  in  favor  ef  any  future  holder  of  the  note,  will  au- 
thorize the  holder  of  the  note  to  take  out  executory  process. 

Oarrish  v&  Hyman,  28. 
The  advertisement  of  property,  seized  under  executory  process,  on  the 
very  day  of  the  seizure,  has  no  invalidating  effect,  provided  there 
are  thirty  days  advertisement,  and  thirty-three  clear  days  intervene 
between  the  seizure  and  the  sale. 

Mrs.  Adelina  Lucket  vs.  Cora  A.  Grain,  128. 
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The  signing  by  the  sheriff  (or  his  deputy)  of  the  notice  of  demand  made 
on  the  defendant  in  executory  prooeediags,  is  an  irregularity  which 
xiaa  ofily  be  arailed  of  by  the  defendant,  by  ptoading  it  before  the 
sale  of  the  mortgaged  property. 
The  notice  of  the  sale,  in  executory  proceedings,  need  only  be  pub- 
lished three  times  during  the  thirty  days  delay. 

Joseph  Jouet  vs.  Mn^.  K  F.  Mortimer,  206. 
In  executory  proceedings,  the  notice  of  judgment,  to  be  served  on  the 
defendant  previous  to  the  seizure  of  the  property,  must  be  signed 
and  issued  by  the  clerk,  and  not  by  the  sheriff. 

Hart  &  Hebert,  in  Liquidation,  vs.  Pike,  Brother  &  Co.,  262. 

The  only  evidence  required  to  authorize  a  court  to  grant  an  order  of 
seizure  and  sale,  on  certain  promissory  notes  of  the  defendants,  se- 
cured by  a  mortgage  importing  a  confession  of  judgment,  is  a  prop- 
erly certified  copy  of  the  act  of  mortgage  passed  before  a  notary 

> 

public  and  two  legal  witnesses,  with  the  notes  themselves  paraphed 
by  the  notary,  and  identified  with  the  act 

Where  a  debtor  makes  a  part  payment  of  a  debt  evidenced  by  his  two 
mortgage  notes,  one  of  which  is  due,  and  the  other  not  due,  and 
the  partial  payment  is  receipted  by  the  creditor  across  the  face  of 
the  matured  note,  the  payment  will  be  imputed  to  that  note.  In 
such  case  an  order  of  seizure  and  sale  need  not  make  any  imputa- 
tion of  payment;  nor  need  such  an  order  fix  the  exact  balance  due 
a  creditor  to  whom  partial  payments  have  been  made. 

On  appeal  from  an  order  of  seizure  and  sale  this  court  will  not  con- 
sider the  rights  and  obligations  of  the  parties,  growing  out  of 
another  suit.  On  such  an  appeal  but  one  question  will  be  consid- 
ered, and  that  is,  was  the  evidence  before  the  court  below  sufficient 
to  authorize  the  order. 

City  of  New  Orleans  vs.  J.  B.  Pigniolo  and  M.  Popovich,  835. 

FUNDING  ACT  OF  1874  AND  1875. 

Under  the  funding  act  of  1874  the  Board  of  Liquidators  provided  for  by 
that  act  are  vested  with  discretionary  power  to  fund,  or  refuse  to 
fund,  any  and  every  indebtedness  of  the  State  presented  to  them  for 
funding;  but  by  the  act  of  1875,  (supplementing  that  of  1874,)  they 
are  prohibited  from  funding  any  bonds  of  the  State  enumerated  in 
said  act,  until  this  court  has  declared  them  to  be  valid. 

State  ex  rel.  Exchange  Bank  vs.  the  Board  of  Liquidators,  264. 

GARNISHMENT. 

A  party  domiciled  out  of  the  jurisdiction  of  a  court  may  be  made  gar- 
nishee, under  a  writ  of  attachment^  but  not  under  a  writ  of  fieri 
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f 04^08  issued  by  that  court.    In  cabes  of  fieri  facias,  the  garnlBh- 
meiit  piooess  must  issue  from  the  court  of  the  garnishee's  domicile. 
E.  Marqueze  &  Co.  vs.  C.  O.  licBlana    Sun  Mutual  Insurance 
Company,  Garnishees,  194. 
It  is  only  property  in  the  possession  of  the  garnishee,  or  a  debt  abso- 
lutely due  by  him,  though  not  exigible,  at  the  moment  the  interroga- 
tories are  served  on  him,  that  can  be  seized  under  a  garnishment 
process.    A  prospective  contingent  debt  can  not  be  reached  by  such 
process. 

Charles  Maduel,  Executor,  et  al.  vs.  P.  H.  Mousseaux  et  al. 
Union  Insurance  Company,  Gkirnishees,  228. 

GOVERNMENTfif  DE  FACTO. 

Pending  the  existence  of  a  civil  war,  any  government  that  may  arise 
capable  of  enforcing  obedience,  within  certain  territorial  limits,  is 
'  entitled  to  exact  it,  and  no  person,  under  the  sway  of  such  govern- 
ment, can  be  prejudiced  in  any  manner  for  yielding  it  obedience. 

Lay  vs.  Succession  of  O'Neil,  722. 
GOVERNOR 

The  Governor  has  discretionary  power  to  remove  a  tax  collector,  and 
appoint  his  successor.  In  the  absence  of  the  Governor  from  the 
State  the  Lieutenant  Governor  has  a  similar  power. 

State  ex  rel.  %he  Attorney  General  and  Thomas  Carey  vs.  John 
Barrow,  243. 
Where  by  the  charter  of  a  municipal  corporj^tion  it  is  provided  that  a 
vacancy  in  the  office  of  mayor  shall  be  filled  by  election,  the  Ck)v- 
ernor  can  not  legally  fill  such  vacancy  by  appointment,  in  virtue  of 
a  general  law  authorizing  him  to  fill  vacancies  in  municipal  offices. 
The  Mayor  and  City  Council  of  Monroe  vs.  Joseph  Hoflhian,' 
651. 

HABEAS  CORPUS. 

This  court,  or  any  member  of  the  court,  is  competent  to  issue  the  writ 

of  habeas  corpus  in  any  case  that  might  be  brought  here  on  appeal. 

It  is  not  necessary  the  appeal  should  be  pending. 

State  ex  rel.  Daniel  vs.  Rose,  755. 
HOMESTEAD. 

The  homestead  act,  which  exempts  one  hundred  and  sixty  acres  of  land, 
etc.,  from  seizure  and  sale,  is  in  favor  of  a  debtor  who  owns  the 
land,  and  who  has  a  family  dependent  on  him  for  support  The 
benefit  it  confers  is  strictly  personal.  It  is  likwise  in  derogation  of 
common  right,  and,  hence,  does  not  descend  from  the  debtor  in 
favor  of  his  widow,  or  his  children. 

P.  E.  Briant  vs.  G.  Lyons,  Sheriff,  et  al.,  64. 
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A  mortgage  on  property  exempt  under  the  homestead  aot  oao  not  be 
enforced;  and  the  owner  of  such  property  may  sell  the  same,  free 
from  the  mortgage  he  has  imposed  on  it 

Jacob  C.  Van  Wickle  vs.  Alc^  Landry,  330. 

The  homestead  law  embodies,  in  part,  the  public  policy  of  the  State, 

and  rights  acquired  un  ler  it  can  not  be  waived  by  any  convention 

of  parties. 

Mrs.  Hardm  vs.  Wolf  &  Gerf,  383. 

■ 

The  widow's  daim  under  the  homestead  act  ranks  all  privileges,  except 

that  of  the  vendor. 

Succession  of  Marc,  412. 

The  fact  that  a  debtor  has  other  property  than  his  homestead,  or  has 
fraudulently  disposed  of  other  property,  does  not  affect  the  exemp- 
tion of  the  homestead,  if  his  condition  brings  him  within  the  oper- 
ation of  the  homestead  law. 

White  vs.  Givens,  671. 

The  preference  on  the  proceeds  of  his  debtor's  property,  which  a  credit- 
or has  acquired  by  procuring  the  cancellation  of  a  fraudulent  mort- 
gage on  that  property,  is  inferior  in  rank  to  the  widow's  daim 
under  the  homestead  law. 

Succession  of  H.  T.  Cottingham.  Opposition  of  the  Widow,  669. 

HUSBAND  AND  WIFE. 

The  surviving  husband  is  absolute  owner  of  one  half  the  community 

property,  and  life-time  usuf^uctuary  of  the  other  half,  which  latter 

half  the  heirs  of  the  deceased  wife  can  not  set  up  any  claim  to 

during  his  life. 

Succession  of  Carmelite  Planchet,  520. 

When  husband  and  wife  are  co-defendants  in  a  suit  they  may  be  legally 
served  by  a  citation  to  each,  or  to  the  husband  alone. 
When  husband  and  wife  are  co-defendants  he  sufficiently  authorizes 
her,  by  appearing  in  the  suit,  and  aiding  her  in  her  defense. 

Jordan  &  Co.  vs.  Anderson,  749. 
INJUNCTION. 

* 

The  purchaser  of  a  cemetery  lot,  whether  he  acquire  an  absolute  or 
qualified  property  therein,  is  entitled  to  the  equitable  remedy  of  in- 
junction, to  protect  him  in  the  full  enjoyment  of  the  lot 

Burke  vs.  Wall,  38. 

Where  the  defendant,  who  has  been  cast,  fails  to  appeal,  or  to  join  in 
the  appeal  taken  by  the  plaintiff,  and  thereby  aoquieaoes  in  the 
judgment,  he  can  not,  after  this  court  has.,  affirmed  the  judgment 
and  the  plaintiff  proceeds  to  execute  it,  enjoin  its  execution ;  even 
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thoQgh  it  appear  that  the  plaintiff  issued  his  fieri  facias  before  the 
Judgment  of  this  court  was  filed  and  recorded  in  the  court  below. 
Jourdain  Savoie,  Administrator,  vs.  P.  A.  Thibodaux,  51. 
The  whole  object  of  a  rule  nisi,  in  matters  of  injunction,  is  to  enable  the 
defendant  to  show,  if  ho  can,  that  on  the  face  of  the  papers,  the  in- 
junction ought  not  to  be  granted.    On  the  trial  of  the  rule,  no  affi- 
davit from  either  side,  bearing  on  the  truth  of  the  allegations  of  the 
petition,  will  be  admitted  in  evidence. 
The  refusal  of  the  court,  on  a  rule  nisi,  to  grcuQt  an  injunction,  may  be 

appealed  from. 

L.  Heyniger  &  Co.  vs.  A.  Hoflnung  et  al.,  57. 

Where  the  process  of  the  court,  in  an  injunction,  does  not  seem  to  be 
seriously  abused,  special  damages  need  not  be  imposed. 

Luckett  vs.  Crain,  128. 
7he  sureties  on  an  injunction  bond  can  not  be  held  liable  for  the  amount 
of  the  judgment  enjoined,  unless  it  be  proved  that  the  judgment 
was  lost  in  consequence  of  the  injunction. 
An  injunction  will  not  lie  on  account  of  an  excessive  seizure  under  a 

fieri  facias. 
When  it  appears  that  an  injunction  has  not  been  wantonly  issued,  but 
that  plaintiff  has  resorted  to  it  under  a  mistaicen  but  honest  belief 
that  he  was  entitled  to  do  so,  only  such  damages  will  be  allowed  on 
its  dissolution  as  cover  the  court  costs,  and  counsel  fees  of  defendant. 

A.  Hefner  vs.  S.  Hesse  and  H.  Yergez,  149. 
An  injunction  will  not  issue,  at  the  instance  of  the  taxpayers  of  a  muni- 
cipal-corporation, to  prevent  the  officers  of  that  corporation  from 
holding  an  election,  under  the  authority  of  a  legislative  act,  to  ena- 
ble the  citizens  of  the  corporation  to  vote  to  levy,  or  not  levy,  a  cer- 
tain tax  on  themselves.  The  action  is  premature.  No  right  of  the 
plaintifljB  is,  as  yet,  invaded,  and  the  danger  they  seek  to  shun  is 
too  remote,  and  contingent,  to  warrant  the  issuance  of  an  injunc- 
tion. 

L.  C.  Boudanez  et  al.  vs.  the  Mayor  and  Administrators  of  the 
City  of  New  Orleans.    New  Orleans  and  Pacific  Railroad 
Company.  Interveners,  271. 
The  release  of  an  injunction  by  bond,  is  a  matter  confided  to  the  dis- 
cretion of  the  lower  court. 

State  of  Louisiana  ex  rel.  F.  Comminge  et  al.  vs.  the  Judge  of 
the  Superior  District  Court,  360. 
A  party  applying  for  a  writ  of  injunction,  who  has  complied  with  all  the 
conditions  prescribed  by  law  for  its  issuance,  has  a  right  to  it,  and 
courts  have  no  legal  power  to  refuse  it. 

Beebe  vs.  Quinault,  595. 
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Damages  can  only  be  allowed  by  the  decree  dissolving  an  injunction, 
when  the  judgment  which  has  been  enjoined  is  fpr  money. 

Sheen  m  Stotbart»  630. 
DAMAGES  IN  INJUNCTION. 

Seis  DAMAass. 

INSURANCK 

Where  a  policy  of  insurance  stipulates  for  payment  of  losses  sixty  days 
after  adjustment,  and  the  assurers  make  reasonable  efforts  to  effect 
an  adjustment,  they  will  not  be  liable  for  interest  from  the  expira- 
tion of  the  sixty  days,  but  only  from  judicial  demand. 

Gettwerth  and  Wife  vs.  Teutonia  Insurance  Company,  80. 

The  defense  that  plaintiff  has  violated,  in  some  particular,  the  policy  of 
insurance  sued  on,  must  be  proved  by  the  defendant 
A  wife  holding  property  in  her  own  name,  donated  to  her  by  her  father, 
during  marriage,  has  an  insurable  interest  in  it 

Breard  vs.  Mechanics'  and  Traders'  Insurance  Company,  764. 

Before  a  third  person  can  sue  on  a  policy  of  insurance  to  which  he  is  not 
a  party,  no  matter  what  his  interest  in  the  insured  property  may  be, 
it  must  be  shown  that  the  policy  was  assigned  to  him  with  the 
written  consent  of  the  assurer^  and  that  the  property  assured  had 
been  assured  as  his  property. 

A  consignee  who  fails  to  insure  property  shipped  to  him  a;nd  received  by 
him,  after  having  been  instructed  to  insure  by  the  shipper,  is  liable 
for  any  loss  resulting  from  his  not  having  insured. 

A  consignee  who  has  insured  a  consignor's  property  in  his,  con8iffnee% 
name,  and  fails  to  collect  the  insurance  money,  becomes  lial>le  him- 
self as  insurer. 

Gordon  &  Gomilla  vs.  Wright  &  Qark,  812. 

INTERDICTION. 

In  a  suit  for  interdiction  the  fullest  investigation  into  the  motives  of  the 
plaintiff  will  be  allowed. 

In  passing  on  the  issue  of  interdiction,  the  court  will  not  be  controlled 
by  the  opinions  of  experts,  but  giving  to  them  a  resp^tful  considera- 
tion, and  to  every  fact  bearing  on  the  issue  its  Intimate  weight,  will 
form,  and  decree  its  own  conclusions. 

Mere  weakness  of  mind  in  the  defendant  will  not  justify  a  decree  of  in* 
terdiction,  when  in  view  of  all  the  evidence  adduced,  such  decree  is 
not  necessary  either  for  the  protection  of  the  defendant's  property, 
or  person,  or  of  society. 

Justus  Francke  vs.  His  Wife,  302. 
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INTEREST,  AND  COMPOUND  INTEREST. 

Wherfr  a  fbotor'B  aooount  is  closed,  stated,  and  rendered,  at  the  end  of 
the  oommereial  year,  and  not  objected  to  by  his  client,  shcfwing  a 
balance  in  his  favor  composed  of  principal  and  accrued  interest,  on 
such  balance  interest  tnay  be  charged  in  any  subsequent  accounts 
between  the  parties.  Interest  on  such  a  balance  is  not  compound 
interest. 

Sentell  &  Ck(  vs.  Mrs.  M.  G.  l^ennedy  and  Husband,  679. 

JUDGES. 

The  judge  of  a  court  who  has  rendered  a  judgment  which  is  null  and 

void,  can  not,  as  creditor  of  one  of  the  parties,  avail  himself  of  the 

nullity. 

Osbom  vs.  Segras,  291. 

The  judge  a  quo  may  make  any  ruling  as  to  the  manner  of  conducting 
a  trial,  in  order  to  secure  a  prompt  decision,  which  is  not  prohibited 
by  law,  and  which  works  no  prejudice  to  the  accused. 

State  vs.  Mollle  Robinson,  364. 

When  he  is  neither  "  personally  interested  "  in  the  case,  nor  connecteil 
by  blood  or  marriage  with  a  prisoner  arraigned  before  him,  the 
judge  must,  on  being  recused,  appoint  a  lawyer  of  proper  qualifica- 
tions to  sit  in  his  stead. 

State  vs.  McCJoy,  593. 

The  law  which  empowers  judges  to  suspend  sheriffo  from  office,  on  ac- 
count of  the  latter's  neglect^  or  refusal  to  perform  their  duties,  is 
constitutional. 

State  ex  rel.  Frank  Yaughan,  District  Attorney  pro  tempore, 
vs.  W.  L.  Richmond,  Sheriff,  705. 

Section  1068  of  the  Revised  Statutes  of  1870,  providing  for  the  inter- 
change of  two  neighboring  district  judges,  when  one  of  them  is  re- 
cused, is  unconstitutional. 
When  a  judge  is  recused  in  a  case  in  which  he  is  not  personally  inter- 
ested, he  must  select  a  lawyer,  of  proper  qualifications  to  try  it. 
When  he  is  personally  interested,  the  parish  judge  must  preside  in 
in  his  stead. 

State  ex  rel.  Hunter  vs.  the  Judges  of  the  Ninth  and  Seven- 
teenth Judicial  Districts,  785. 

On  the  recusation  of  a  district  judge  in  a  particular  case,  an  attorney  at 
law  can  not  be  compelled  to  accept  the  appointment  of  Judge  ad 
hoc,  to  try  the  case  in  place  of  the  recused  judge;  nor  to  act,  even 
after  having  accepted  the  appointment,  and  passed  on  some  pre- 
liminary questions  in  the  case. 

State  ex  rel.  Fuqua,  Tutor,  vs.  Brame,  Special  Judge,  816, 
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It  is  not  necessary  for  a  judge  to  give  a  statement  of  reasons,  in  an  or- 
der of  seizure  and  sale. 

Garrish  vs.  Hyman,  28. 

In  a  suit  brought  to  revive  a  judgment  no  plea  will  be  entertained,  and 
no  evidence  considered,  which  assails  the  validity  of  the  judgmeiit 
sought  to  be  revived. 

Nelson  McStea  vs.  BoCchford,  Brown  &  Co..  69. 

No  correction,  or  alterations  of  a  judgment  can  be  made  by  the  court, 
ex  proprio  motu,  after  the  judgment  has  been  entered  on  the  minutes, 
except  such  as  are  merely  clerical,  or  rectify  errors  of  calculation. 
No  change  in  the  substance  of  a  judgment  can  be  made,  save  by 
means  of  another  formal  decree,  rendered  after  a  new  trial  of  the 

case. 

Miller  vs.  Chandler,  88. 

Judgment  can  not  be  had  on  a  debt  not  yet  due  and  exigible. 

W.  E.  Wamsley  vs.  J.  A.  Hunter  et  al.,  628. 

NulUty  of  Judgment 

The  nullity  of  a  judgment,  or  of  a  judicial  sale,  can  only  be  demanded  by 
one,  who  has  used  due  diligence  to  prevent,  what  he  seeks  to  annul. 

Jouet  vs.  Mrs.  Mortimer,  206. 

A  judgment  homologating  the  account  of  an  administrator,  where  no 

evidence  has  been  adduced  to  show  the  correctness  of  the  account, 

is  invalid. 

Succession  of  James  Cloney,  327. 

A  judgment  in  favor  of  a  party  who  has  subrogated  another  to  his  claim 

is  illegal. 

Jones  vs.  Succession  of  Hoss,  564. 

A  judgment  of  this  court,  rendered  for  or  against  a  person  dead,  and  not 

represented  here,  is  an  absolute  nullity. 

Any  judgment  absolutely  null  may  be  attacked  collaterally,  and  by 

any  one  against  whom  it  is  sought  to  be  enforced. 

Adeline  Edwards  vs.  Whited,  647. 

A  judgment  rendered  on  a  prescribed  note  is  not  an  absolute  nullity. 

GUlis  vs.  Carter,  698, 

Notice  of  Transfer  of  Judgment. 

The  notice  of  transfer  of  a  judgment  against  a  deceased  person,  served 
on  the  widow,  and  natural  tutrix  of  the  decedent's  children,  even  be- 
fore she  has  received  her  letters  of  tutorship,  is  sufficient  to  perfect 

* 

the  transfer. 

F.  Aufenkolk  vs;  P.  Montegut  et  al.,  257. 

What  Judgments  may  and  what  may  not  he  Rendered  in  Vacation,  and  in 

Chambers. 
A  judgment  homologating  the  account  of  an  administrator  can  only  be 
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rendered  in  term  time,  and  in  open  court    It  oan  not  be  rendered  by 
the  parish  judge  in  vacation,  or  in  chambers. 

Succession  of  Bpug^re,  878. 

When  Judgments  Rendered  in  the  Country  Parishes  become  Executory. 

Judgments  of  the  courts  of  the  country  parishes  only  take  effect  from 
the  last  day  of  the  term  of  court  at  which  they  were  rendered,  n*o 
matter  on  what  day  of  the  term  they  were  signed.  Hence,  prescript 
tion  of  such  judgments  only  begins- to  run  from  the  last  day  of  the 
term  in  which  they  were  rendered. 

Zenon  Broussard  vs.  Alcee  Dupre,  Administrator,  518. 

Confession  of. 

Neither  a  citation  of  the  defendant,  nor  a  previous  judgment  of  default, 
is  necessary  to  the  validity  of  a  judgment  based  on  the  confession 
of  the  defendant. 

Wm.  Marbury,  Jr.,  et  al.,  Testamentary  Executors,  and  Joseph 
P.  Crosley  vs.  James  F.  Pace,  557. 

The  answer  filed  in  a  suit  by  a  defendant  admitting  that  he  had  in  his 
hands  a  specific  fund,  for  distribution  amiong  certain  creditors;  and 
that  the  plaintiff ''  appeared"  to  be  one  of  those  creditors,  with  the 
first  preference  claim  on  said  fund;  but  asking  that  all  of  said  credi- 
tors be  cited  as  in  concurso;  and  expressly  setting  up  the  plea  of 
general  denial,  can  not  be  construed  as  involving  a  confession  of 
judgment  in  favor  of  the  plaintiff;  although  he  may  have  the  rank- 
ing lien  on  the  fund  in  the  defendant's  hands. 

Samuel  Lawson  et  al.  vs.  Zachariah  Bruen,  866. 

Acquiescence  in  Judgments. 

The  payment  of  fieri  facias,  under  the  threat  of  the  sheriff  to  seize  and 
sell  defendants'  goods,  is  not  of  itself  conclusive  of  his  acquiescence 
in  the  execution  of  judgment  against  him. 

Johnson  vs.  Clark  &  Header,  76i 
Merely  submitting  to  the  execution  of  a  judgment  by  the  sheriff,  is  not 
.  such  an  acquiescence  in  the  judgment  as  will  debar  the  party  cast 
from  taking  a  devolutive  appeal. 

State  e^  rel.  Hoey  &  O'Connor  vs.  Brown,  Administrator,  861. 

JUDICIAL  DISTRICTS. 

The  Legislature  can  not  change  the  judicial  districts  pending  the  exist- 
ing terms  of  office  of  the  district  judges. 
When  a  portion  of  one  parish,  situated  in  a  certain  judicial  district,  is 
annexed  by  the  Legislature  to  another  parish,  situated  in  a  different 
judicial  district,  it  will  become  a  part  of  the  latter  judicial  district^ 
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on  the  expiration  of  the  existing  terms  of  office  of  the  district 
judges,  unless  the  Legislature  shall  otherwise  provide. 

Lafayette  Fire  Insurance  Company  vs.  Heike  Eiben  Bemmers, 
419. 
The  Legislature  may,  within  constitutional  limits,  make  any  changes  in 
the  boundaries  of  parishes,  and  of  judicial  districts.    It  may,  in 
forming  judicial  districts,  divide  the  territory  of  a  parish  into  two, 
or  more  districts. 
The  act  of  1876,  making  the  Sixth  and  Seventh  Municipal  Districts  of 
the  parish  of  Orleans  a  part  of  the  Second  Judicial  District,  is  con- 
stitutional. 

State  vs.  WiUiam  Williams,  779. 

JURIES  AND  JURY  COMMISSIONERS. 

In  the  organization  of  juries,  it  is  not  necessary  that  the  sheriff  should 
furnish  a  list  of  all  persons  liable  to  jury  duty,  and  put  them  in  the 
jury  box  every  December.  The  box  must  be  exhausted  before  being 
refilled. 

Qeorge  L.  Gettwerth  and  Wife  vs.  Teutonia  Insurance  Com- 
pany, 30. 

An  irregularity  in  the  method  of  returning  a  verdict  by  a  jury,  which 
does  not  injure  any  of  the  parties,  will  not  vitiate  the  verdict 

Mary  D.  Cooper  vs.  Cappel,  21d. 

Persons  on  trial  for  alleged  crimes  have  a  right  to  demand  that  all  of  the 
regular  venire  of  jurors  present,  and  not  then  engaged  on  other  jury 
duty,  shall  be  submitted  to  their  acceptance,  or  rejection,  before 
talesmen  are  resorted  to  for  the  formation  of  juries. 

The  State  vs.  James  Atkinson,  548l 

A  mere  opinion  as  to  the  guilt  of  the  accused,  unassociated  with  any 
bias,  or  prejudice,  does  not  disqualify  aperson  to  serve  as  juror. 

State  vs.  Lartigue  and  Williams,  642. 

In  the  selection  of  the  persons  from  whom  the  regular  juries  shall  be 
drawn  for  the  trial  of  cases  in  the  Superior  Criminal  Court  for  the 
parish  of  Orleans,  the  jury  commissioners  appointed  under  the  law 
to  make  the  selection,  can  not  delegate  that  duty  to  any  other  per- 
son. 

The  jury  commissioners  must  themselves  make  the  selection,  and  must 
make  it  from  all  the  qualified  voters  of  the  parish  of  Orleana 

Their  mere  approval  of  a  selection  made  by  some  one  else,  can  impart 
no  validity  to  the  selection. 

A  jury  commissioner  who  has  accepted  another  office,  and  qualified  in  it, 

is  thenceforth  oonstitutionaliy  disqualified  ftom  serving  as  a  jury 

commissioner. 

State  vs.  T.  J.  Newhouse  and  A.  Newhouse,  824. 
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LAWS. 

(JonstitutionaMty,  and  Interpretation  of. 

The  State  tax  referred  to  in  the  act  of  1872,  which  act  forbids  the  police 
jury  of  any  parish  from  assessing  and  collecting  any  tax  exceeding 
the  one  hundred  per  centum  of  said  State  tax,  is  merely  the  tax 
levied  by  the  Legislature  to  pay  the  public  debt  and  provide  for  the 
general  expenses  of  the  government.  It  does  not  include  the  levee, 
school,  and  other  taxes  levied  for  special  purposes. 
Should  the  necessities  of  a  parish  demand  the  assessment  of  any 
larger  tax,  such  tax  must  first  be  authorized  by  a  vote  of  the  ma- 
jority of  the  voters  of  the  parish. 

Charles  Lafltte  vs.  Morgan  Morgans,  1. 
The  act  of  the  Legislature  No.  81  of  the  year  1872,  which  abolished  the 
free-school  fund,  and  which  ordered  the  bonds  composing  that  fund 
to  be  sold  by  the  Auditor  and  Treasurer  of  the  State,  is  unconstitu- 
tional, and  no  property  in  any  of  those  bonds  has  been  acquired 
by  any  purchaser  of  the  bonds,  who  may  have  bought  them  at  a 
sale  made  under  said  act  No.  81. 

State  of  Louisiana  ex  rel.  T.  J.  Durant  vs.  the  Board  of  Liqui- 
dators, 77. 
The  act  of  1869  (Revised  Statutes,  section  3759)  which  limits  the  appli- 
cation of  article  132  of  the  constitution,  (providing  for  the  subdi- 
vision of  land  sold  at  public  sales  into  lots)  to  sales  made  after  the 
adoption  of  the  constitution  of  1868,  is  constitutional 

August  Bohn,  Applying  for  a  Monition:  J.  Stanford  Bossier, 
Opponent,  144. 
The  law  which  directs  a  change  of  venue  on  the  naked  application  of 
the  district  attorney  is  constitutional. 

The  State  vs.  John  B.  McCoy,  593. 
A  law  which  has  for  its  object  to  change  the  mode  of  executing  judg- 
ments  is  merely  remedial,  and  does  not  impair  the  obligation  of 

contracts. 

John  W.  Games  vs.  the  Parish  of  Red  River,  608. 

An  act  of  the  Legislature  proposing  an  amendment  to  the  constitutioa 
has,  before  it  has  been  ratified  by  a  vote  of  the  qualified  voters  of 
the  State,  no  effect  whatever. 
No  State  has  the  power,  either  by  legislative  enactment,  or  by  amend- 
ments of  her  constitution,  to  impair  the  obligation  of  pre-existing 
valid  contracts. 

State  ex  rel.  William  Henry  vs.  the  Mayor  and  Administrators 
of  the  City  of  New  Orleans,  863. 
See  Boabd  ot  Liquidatobs. 

Promidgation  of  Laws. 

A  law  is  not  obligatory  until  promulgated.    Thus  a  court  created  by 
58 
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statute  continues  to  exist,  until  the  act  repealing  that  statute  has 

been  promulgated. 

The  mere  publication  of  a  legislative  act  in  the  official  Journal,  is  not 

necessarily  a  promulgation  of  the  act.    Promulgation  of  an  act  must 

be  made  by  the  officers,  and  in  the  special  mode,  prescribed  by  law. 

State  ex  reL  Mercier  vs.  Judge  of  the  Superior  District  Court, 

223. 

Title  of  Laws, 

The  title  of  a  law,  repealing  certain  sections  of  the  Bevised  Statutes  of 
1870,  adequately  expresses  the  object  of  the  law,  when  it  designates 
the  numbers  of  the  sections  repealed. 

State  ex  rel.  T.  P.  Farrar  vs.  Henry  A.  Garretty.  637. 

Bffeci  of  Laws  on  Contracts  Enacted  Subsequent  to  the  Formation  of 

the  Contracts, 

A  contract  of  pledge  invalid,  as  to  one  of  its  clauses,  at  the  moment  of 
its  formation,  may  be  made  valid  by  a  subsequent  act  of  the  Legis- 
lature, enacted  for  that  purpose;  and  a  renewal  of  the  contract,  after 
the  passage  of  such  an  act,  makes  it  legal. 

John  M.  Carr  vs.  Louisiana  National  Bank,  258w 

LEGATEES. 

A  legatee  who  has  accepted,  and  entered  on  the  enjoyment  of  his  legacy, 
can  not  afterward  demand  that  the  terms  and  conditions  of  the 
legacy  shall  be  changed 

Succession  of  Hugh  McCloskey.    Hugh  McCloskey  vs.  J.  D. 
Martin  and  Richard  McCloskey,  Executors,  406. 

LESSOR  AND  LESSEE. 

A  lessee  whose  property  has  been  provisionally  seized,  may  release  it  by 
giving  one  of  three  different  kinds  of  bond. 

First — He  may  give  a  bond,  whose  amount  is  to  be  fixed,  on  his  appli- 
cation, by  the  judge,  conditioned  that  he  will  satisfy  whatever  judg- 
ment may  be  rendered  against  him,  or,  return  the  property. 

Second — ^He  may  give  a  forthcoming  bond,  for  the  amount  of  the  claim, 
or  value  of  the  property,  to  be  ascertained  by  appraisement 

Third — He  may  give  an  absolute  bond  to  satisfy  whatever  judgment 
may  be  rendered  against  him,  embracing  no  obligation  in  the  alter- 
native. 

The  release  bond  given  by  the  lessee,  in  order  to  recover  possession  of 
the  property  provisionally  seized,  is  the  substitute  for,  and  stands 
in  the  place  of  tl^e  property,  and  any  subsequent  lessor,  who  ac- 
quires a  lien  on  said  property,  possesses  a  lien  superior  to  that  of 
the  lessor  whose  seizure  has  been  released. 
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After  fifteen  days  from  the  removal  of  the  lessee's  property  from  the 
leased  premises,  the  lien  of  the  lessor  is  prescribed. 

A  lessor  who  has  a  lien  on  goods  on  his  premises  seized,  and  sold 
under  &  fieri  faunas,  may  intervene  by  rule,  and  dalm  to  be  paid  by 
preference  out  of  the  proceeds. 

Charles  A.  Ck)nrad  vs.  Joseph  Patzelt.    James  Jackson,  Inter- 
venor  and  Third  Opponent,  46b. 
lilBEL. 

A  party  can  not  be  held  in  damages  for  allegations  set  up  by  him  in  his 
pleadings  in  a  suit,  which  assail  the  character  of  the  other  party, 
when  it  appears  that  the  circumstances  were  such  that  he  might 
reasonably  have  believed  that  the  allegations  were  true. 

J.  Wallis  vs.  the  New  Orleans  and  Garrollton  Bailroad  Com- 
pany, 66. 

Where  "perjury"  has  been  charged  in  an  alleged  libel,  it  is  for  the  jury 
to  determine,  by  a  scrutiny  of  the  whole  publication,  whether  the 
word  was  used  by  defendant  in  a  popular  sense,  or  as  charging  the 
technical  crime  of  perjury. 

Hawkins  vs.  New  Orleans  Printing  and  Publishing  Company, 

MANDAMUS. 

A  mandamus  will  not  lie  to  compel  an  officer  to  do  a  thing,  as  to  the  per- 
formance of  which  he  has  discretionary  power.  He  can  only  be  com- 
pelled by  mandamus  to  perform  a  duty,  when  it  is  purely  ministerial. 
The  taxpayers  of  a  parish  have  a  right  to  appeal  from  any  judgment 
of  court,  ordering  the  police  jury  to  levy  and  collect  a  tax,  and  no 
acquiescence  in  the  decree  by  the  latter,  can  affect  the  former's  right 
of  appeal. 
A  police  jury  can  not  be  compelled  by  a  mandamus  to  levy  a  tax  for  the 
payment  of  a  claim  which  they  deny,  and  which  has  not  been  passed 
on  judicially. 
A  mandamus  will  not  issue,  where  an  adequate  remedy  can  be  obtained 
through  the  ordinary  legal  processes. 

State  ex  rel.  N.  St.  Martin  vs.  the  Police  Jury  of  the  Parish  of 
St.  Charles  et  al.,  146. 

The  Board  of  Liquidators,  under  said  funding  acts  of  1874  and  1875, 
having  discretionary  powers,  can  not  bo  compelled  by  a  mandamus, 
to  fund  any  indebtedness  of  the  State. 

State  ex  rel.  Exchange  Bank  vs.  Board  of  Liquidators,  264. 

The  title  to  an  office  can  not  be  put  at  issue  in  a  mandamus  proceeding. 

State  ex  reL  Jumel  vs.  Johnson,  399. 
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A  mandamus  will  not  lie  to  compel  the  mayor  of  a  city  to  perform  a  dut> 
which  belongs  solely  to  its  common  council. 
The  service  of  the  writ  of  mandamus  must  be  on  the  special  ofiQcer, 
or  officers  of  the  municipal  corporation,  who  are  legally  required  to 
do  the  thing  demanded. 

State  ex  rel.  H.  W.  Eneeland  vs.  the  City  of  Shreveport,  658. 
In  a  mandamus  proceeding  to  compel  a  public  officer  to  receive  warrants 
in  payment  of  a  debt,  the  issue  of  the  genuineness  of  the  warrants- 
may  be  passed  on. 

State  ex  rel.  Klein  &  Co.  vs.  Pilsbury,  787. 

An  application  for  a  mandamus  should  be  made  in  the  name  of  the  State, 
but  it  is  not  absolutely  necessary  to  do  it,  when  the  petition  con- 
tains substantially  what  the  law  requires. 

Malain  vs.  Judge  of  the  Third  Judicial  District,  793. 

Where  a  motion  in  open  court  for  a  suspensive  appeal  has  been  refused,, 
and  the  mover,  pending  the  term  of  court  at  which  his  motion  was 
refused,  makes  no  application  to  this  court  for  relief,  he  can  not 
obtain  a  mandamus  to  compel  the  successor  of  the  judge  who  re- 
fused his  motion,  at  a  subsequent  term  of  the  court,  to  grant  the 
appeal. 
It  is  too  late  to  apply  to  this  court  for  a  mandamus  to  compel  an  appeal 
to  be  granted,  when  the  term  of  this  court,  at  which  the  appeal  was 
asked  to  be  made  returnable,  has  expired,  without  any  efTort  havings 
been  made  by  the  applicant  to  obtain  relief  from  this  tribunal. 

State  ex  rel.  Mary  E.  Brown  et  al.  vs.  Parish  Judge  of  Iberville 
Parish,  809. 

A  mandamus  will  not  issue,  at  the  instance  of  a  purchaser  of  real  estate 
at  a  tax  sale,  to  compel  a  recorder  of  mortgages  to  erase  the  priv- 
ileges and  mortgages  recorded  against  the  property  (when  the  hold- 
ers of  the  liens  oppose  their  erasure),  until  such  erasure  shall  have 
been  decreed  in  a  regular  suit,  conducted  contradictorily  with  all  the 
parties  holding  the  recorded  liens. 
A  mandamus  can  only  be  appropriately  invoked  to  enforce  an  ascertained 
right,  or  compel  the  performance  of  a  recognized  duty,  in  cases 
where  the   ordinary  legal  processes   do  not  afford  an  adequate 

remedy. 

State  ex  rel  Fix  vs.  Herron,  Recorder  of  Mortgages,  848, 

See  Board  of  Liquidators. 

MANDATE. 

See  Agency. 

MARRIED  WOMEN. 

Where  a  note  is  executed  by  a  married  woman  authorized  by  her  hus- 
band for  property  bought  by  her,  during  marriage,  and  it  is  not 
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shown  that  she  is  separate  in  property,  nor  that  she  administered 
her  paraphernal  property,  nor  that  she  was  a  public  merchant,  nor 
that  the  property  inured  to  her  separate  benefit,  she  can  not  be  held 
liable  on  the  note.  Such  a  note  is  a  debt  of  the  commuuity,  inas- 
much as  the  property,  the  consideration  of  the  note,  belongs  to  the 
community.  For  such  a  debt  a  wife,  such  as  is  sued  herein,  is  in- 
capable of  binding  herselL    The  husband  alone  is  liable. 

Mrs.  M.  W.  Graham  vs.  Mrs.  Z.  A.  Thayer,  75. 

Where  a  wife  is  authorized  by  the  judge,  under  the  act  of  1855  (R  S. 
sections  2433  and  2434),  to  mortgage  her  separate  property  for  a 
certain  sum,  and  for  a  certain  purpose,  and  she  thereupon  executes 
the  mortgage  for  a  different  sum,  and  for  a  purpose  in  addition  to 
the  one  recited  in  the  authorization,  whoever  endeavors  to  enforce 
the  mortgage  must  prove  aUunde,  that  the  debt  secured  by  the 
mortgage  inured  to  the  separate  benefit  of  the  wife. 

Mrs.  S.  A.  Conrad  and  Husband  vs.  G.  LeBlanc,  Sheriff^  et  aL, 
123. 

Where  a  wife,  separate  in  property,  seeks  to  annul  her  transfer  of  par- 
aphernal property  to  her  creditors,  made  according  to  the  forms  of 
law,  on  the  ground  that  the  consideration  of  her  transfer  was  the 
debts  of  her  husband,  the  burden  of  proof  is  on  her,  to  show  in  the 
most  positive  manner,  the  truth  of  what  she  alleges. 

Sarah  A.  Blake  vs.  S.  O:  &  T.  A.  Nelspn  et  aX.,  245. 

The  holder  of  a  mortgage,  given  by  a  wife  with  her  husband's  authori- 
ty, on  her  separate  property,  ivithout  the  authorization  of  the  judge 
under  the  act  of  1855,  must  prove  that  the  debt  which  the  mort- 
gage was  given  to  secure  inured  to  the  wife's  separate  benefit,  before 
he  can  hold  her  liable* 
A  wife  separated  in  property  is  liable  for  her  proportion  of  the  house- 
hold expenses,  and  for  the  whole  of  such  expenses,  if  her  husband 

is  without  means. 

Mrs.  Mary  L.  Hardin  vs.  Wolf  &  Cerf,  833. 

The  surviving  widow,  although  a  former  concubine,  and  only  married  a 

few  days  before  her  -husband's  death,  is  entitled  to  all  the  rights 

enjoyed  by  any  other  widow,  under  the  homestead  law. 

Succession  of  O.  E.  Marc,  412. 

A  confession  of  judgment  by  a  married  woman,  which  condemns  her  to 

pay  her  husband's  debt,  is  null  and  void. 

Edwards  vs.  Edwards,  597. 

The  proceeds  of  a  policy  of  life  assurance  taken  out  by  the  husband  in 

favor  of  his  wife,  does  not  become  a  part  of  the  community,  but 

belongs  exclusively  to  her  and  her  heirs. 

Succession  of  Bofenschen,  71L 
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A  debt  contracted  by  the  wife,  or  by  her  husband  with  her  consent^ 

which  inures  to  the  benefit  of  her  separate  property,  is  binding  on 

her. 

Jordan  &  Ca  vs.  Anderson,  749. 

MORTGAGES. 

The  failure  of  a  recorder  of  mortgages  to  record  a  deed  of  sale  of  prop- 
erty, which  deed  has  been  deposited  for  registry  with  him  by  the 
bona  Me  purchaser  of  the  property,  can  not  in  anywise  operate  to 
the  prejudice  of  the  rights  of  such  purchaser,  as  owner  of  the  prop- 
erty. 

J.  U.  and  H.  M.  Payne  &  Co.  vs.  Octavia  Pavey  and  Hus- 
band, 116. 
Where  a  party  sells  one  of  a  series  of  notes,  secured  by  mortgage  on 
certain  property,  without  warranty,  and  reserving  to  any  holder  of 
any  other  of  said  notes  equal  rights,  it  will  not  debar  him  from  sub- 
sequently proceeding  on  another  of  said  notes,  and  subjecting  said 
property  to  the  ratable  satisfaction  of  each  of  said  notes. 

Howard  vs.  Schmidt,  129. 
A  mortgage  given  to  secure  a  real  debt,  on  which  a  judgment  has  been 
given,  will  be  maintained,  although  it  appears  that  the  judgment,, 
for  want  of  jurisdiction  in  the  court,  is  void. 

John  Osborn  vs.  Michael  Segras,  291. 
The  mortgage  and  judgment  creditors,  and  the  purchaser  of  the  mort- 
gage property  at  judicial  sale  of  the  property,  can  not,  by  their 
conventions,  perpetuate  a  judicial  mortgage,  after  the  judgment  has 
been  extinguished  on  which  the  mortgage  founded. 
A  third  person  can  not  be  affected  by  any  notice  of  a  mortgage,  ex- 
cept the  notice  conveyed  to  him  by  the  inscription  of  the  mortgage* 
All  are  third  persons,  except  the  parties. 
The  inscription  of  a  mortgage,  after  the  lapse  of  ten  years  from  the 
date  of  inscription,  unless  reinscribed,  is  utterly  void  as  to  third 
persons,  and  is  no  longer  any  proof  of  the  mortgage,  even  between 

the  parties  to  it 

Adams  &  Co.  vs.  Daunis,  315. 

All  buildings  put  on  mortgaged  real  estate  by  the  owner,  are  immovable, 

and  become  subject  to  the  mortgage  on  the  real  estate. 

A  mortgage  creditor  can  not  be  prejudiced  by  any  contract  made  by  his 

debtor,  to  which  he  is  not  a  party. 

New  Orleans  National  Banli  vs.  Raymond,  355. 

The  purchaser  of  property  sold  at  probate  sale,  which  is  incumbered  by 

a  mortgage  antedating  the  title  of  the  deceased  owner,  is  entitled 

to  reserve  in  his  possession  enough  of  the  purchase  price  to  satisfy 

the  mortgage. 
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The  creditor  of  an  insolvent  succeBsion,  with,  a  first  mortgage  on  a^ 
piece  of  its  property,  who  buys  in  the  property,  may  retain  in  his 
hands  the  amount  of  his  mortgage;  provided,  he  gives  security  to 
refund  whatever  may  be  finally  shown  is  not  to  be  applied  to  his 
mortgage. 

But  the  creditor  with  an  inferior,  or  concurrent  mortgage,  who  bids  in 
the  property,  must  pay  over  the  amount  of  his  bid. 

Succession  of  Drauzin  Triche,  384. 

The  unauthorized  cancellation  of  a  mortgage  by  the  recorder  of  mor^ 
gages,  can  not  impair  any  rights  of  the  owner  of  the  mortgage. 

Mechanics'  Building  Association  vs.  Ferguson,  548. 

If  the  real  owner  of  property  allows  it  to  stand  recorded  in  the  name  of 
another,  by  a  title  translative  of  property,  he  puts  it  in  the  power  of 
that  other  to  create  a  valid  mortgage  on  it. 

John  A.  Hunter  et  al.  vs.  R  T.  Buckner  &  Brother  et  al.,  604. 

The  validity  of  a  mortgage  will  not  be  affected  by  an  error  in  the  num-. 
ber  of  the  "  range**  in  which  the  property  covered  by  the  mortgage 
is  situated,  if  the  property  is  otherwise  described  in  the  mortgage 
with  such  certainty  as  to  clearly  identify  it. 

Betty  A.  Thornhill  et  aL  vs.  Edmund  Burthe,  639. 

NEW  ORLEANS. 

To  enable  an  Administrator  of  the  city  of  New  Orleans  to  take  a  sus- 
pensive  appeal  from  a  judgment  against  him  in  his  official  capacity^ 
he  must  give  bond  and  security,  as  the  law  directs.  Only  the  dty 
itself  is  dispensed  from  giving  an  appeal  bond. 

State  ex  rel.  Hoey  &  O'Connor  vs.. Administrator  of  Accounts, 
53. 

NEW  TRIAL. 

The  bribery  of  a  juror  is  good  ground  for  granting  a  new  trial,  and  it. 
may  be  proved  like  any  other  fact. 

Hawkins  vs.  New  Orleans  Printing  and  Publishing  Co.,  134. 

NISI  (RULE  NISL) 
See  iNJUNcnoN. 

NOTARY. 

The  sureties  on  the  official  bond  of  a  notary  public  are  liable  for  any  los9 
or  damage  caused  by  his  affixing  his  notarial  paraph  to  any  mort^ 
gage  note  which  he  knew  to  be  forged.  And  any  one  injured  by  his 
act,  has  a  right  of  action  on  the  bond  against  his  sureties. 

Rochereau  et  al.  vs.  William  McC.  Jones,  82. 
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NOVATION. 

Novation  is  not  presumed,  but  if  the  surrounding  circumstances  clearly 

indicate  that  the  intention  of  the  parties  was  to  novate  a  debt,  it  will 

be  so  held. 

Meyer,  Weis  &  Co.  vs.  William  T.  Atkins,  586. 

A  mere  change  in  the  form  of  a  debt  does  not  work  a  novation. 

Jordan  &  Co.  vs.  Anderson,  749. 
The  granting  of  a  new  lease,  after  a  former  lease  has  expired,  will  not 
work  a  novation,  when  nothing  appears  in  evidence  showing  that  the 
parties  intended  to  novate. 

J.  D.  Hill  &  Co.  vs.  Mrs.  Bourcier  et  al.,  841. 
OBLIGATIONS. 

Personal  Obligations, 

A  liability  for  damages  on  account  of  any  malicious  wrong  is  strictly  per- 
sonal. 

Jones  vs.  Succession  of  Hoss,  564. 

OFFICERS. 

The  illegal  cancellation  of  an  official  bond  will  not  release  the  sureties 

on  the  bond,  from  their  liability  for  any  official  delinquency  of  their 

principal. 

A  Bochereau  et  al.  vs.  William  McC.  Jones  et  al.,  82. 

OFFICIAL  BONDS. 

See  Officebs. 

OPPOSITIONS. 

See  Practice. 

OWNERSHIP. 

Whoever  acquires  the  ownership  of  a  lot  of  ground,  whether  by  pre- 
scription or  by  any  other  form  of  acquisition,  thereby  acquires  the 
right  of  way,  and  every  other  servitude  incident  to  the  property. 

Burke  va  Wall  et  aL,  38. 
PARTNERSHIP. 

Paying  an  employee  a  certain  portion  of  the  profits  of  a  business,  in 

compensation  of  his  services,  does  not  make  him  a  partner  of  the 

employer. 

Miller  vs.  Chandler,  88. 

A  judgment  against  a  partnership,  which  has  ceased  to  exist  by  the 

death  of  one  of  the  partners  before  the  date  of  the  judgment,  is 

null  and  void. 

McCloskey,  Bigley  &  Co.  vs.  Wingfield  &  Bridges  et  al.,  141. 

Where  a  party  shares  in  the  profits  of  a  partnership,  not  as  a  principal. 

but  as  an  agent,  or  employee,  who  receives  a  certain  proportion  of 

the  profits  in  compensation  of  his  services,  he  is  not  a  partner. 

Chaffraix  &  Agar  vs.  Price,  Hine  &  Tupper,  176. 
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PARTNERSHIP— Continued. 

A  contract  by  which  the  owners  of  certain  vessels  unite  in  an  associa- 
tion to  carry  passengers  and  freight  for  hire,  each  furnishing  a  cer- 
tain capital  to  the  association,  and  each  receiving  a  certain  propor- 
tion of  the  profits,  constitutes  the  owners,  as  to  third  persons,  com- 
mercial partners,  and  as  such,  liable  in  solido,  for  the  debts  of  the 
association,  no  matter  what  restrictive  clauses  the  contract  may 

contain. 

Stoughton  Cooley  vs.  H.  H.  Broad  et  aL,  345. 

After  the  dissolution  of  a  commercial  partnership,  the  power  of  its 
former  members  to  bind  each  other  by  note,  can  only  arise  by  ex- 
press mandate. 

Meyer,  Weis  &  Co.  vs.  Atkins,  586. 

Partners  in  Commendam. 
A  partner  in  commendam  is  entitled  to  sue  for  a  settlement  of  the  part- 
nership, and  ascertain,  and  deman4  his  share  of  its  assets. 

Latting  vs.  Fassman,  Bryant  &  Co.,  280. 
PATENT  RIGHTS. 

When  the  owner  of  a  patented  machine  sells  to  another  the  exclusive 
right  to  use,  and  dispose  of  the  machine  within  a  certain  territory,  he 
thereby  excludes  himself,  and  all  others  acting  under  .his  authority, 
from  using  or  selling,  within  said  territory,  any  other  machine, 
called  by  a  different  name,  and  differing  slightly  in  its  construction 
and  method  of  operation,  but  which  is  substantially  the  same  ma- 
chine, performing  substantially  the  same  kind  of  work. 

James  L.  Ferree  et  al.  vs.  William  P.  Smith,  811. 
PAYMENT. 

■ 

Any  third  person,  who  demands  no  subrogation,  may  tender  to  a  credit- 
or, either  in  his  own  name,  or  in  that  of  the  debtor,  the  debt  due 
by  the  latter,  in  whatever  species  of  property  the  debt  la  payable, 
and  compel  the  creditor  to  accept  the  payment  in  that  property. 
State  ex.  rel.  John  Klien  &  Co.  vs.  Ed.  Pilsbury,  Administrator 
of  Finance,  etc.,  787. 
The  money  received  by  a  lessor  for  rent  due  on  account  of  a  new 
lease,  will  not  be  imputed  to  the  payment  of  any.  balance  due  by 
the  lessee  on  a  former  lease,  of  the  same  property,  unless  so  stipu- 
lated by  the  lessee. 

J.  D.  Hill  &  Co.  vs.  Mrs.  Bourcler  et  al.,  841. 
PLEADING. 

See  Practice. 
PLEDGE. 

The  pledgee  of  a  mortgage  note,  who  violates  the  contract  of  pledge  by 
pledging  the  note  to  a  third  person,  is  responsible  to  the  owner  of 
the  note  for  the  full  amount  of  the  note,  unless  he  clearly  proves 
that  the  note  was  worth  less  than  its  face. 

Mrs.  M.  A.  Laloire  et  al.  vs.  P.  S.  Wiltz  &  Co.,  329. 
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POLICE  JURIES. 

The  police  jury  of  a  pariBh  is  liable  for  any  actual  damage  caused  to  a 
neighborlDg  inhabitant,  by  building  any  work  of  public  convenience 
that  obstructs  an  unnavigable  water-course;  but  the  jury  will  not, 
if  the  work  be  of  great  convenience  to  the  inhabitants  of  the 
vicinage,  be  compelled  to  remove  it 

D.  Lalanne  vs.  F.  Savoy,  President  Police  Jury,  et  al.,  516. 

Where  an  act  of  the  Legislature  authorizes  a  parish  to  issue  its  bonds 

for  a  certain  purpose,  in  such  form  and  denomination  as  the  police 

jury  of  the  parish  may  prescribe,  the  police  jury  must  spedfically 

authorize  the  issue  of  such  bonds,  and  in  default  of  this  action  of 

the  police  jury,  all  bonds  issued  under  color  of  said  l^slative  aci 

are  invalid. 

Julius  LIbso  vs.  the  Parish  of  Bed  Blver,  590. 

PRACTICE. 

Property  which  a  debtor  has  conveyed  to  another  by  a  simulated  sale 
may  be  seized  by  a  creditor,  in  whatever  hands  it  may  be  found.  In 
such  case  no  preliminary  revocatory  action  is  necessary. 

Adolphe  Gaidry  vs.  G.  Lyons,  Sheriff,  et  aL,  4. 
A  litigant  is  required  to  give  parties  in  interest  no  other  notice  of  his 
proceeding,  than  that  prescribed  by  law. 

Howard  vs.  Schmidt,  129. 
Where  special  defenses  have  been  set  up  in  an  answer,  in  conjunction 
with  the  plea  of  the  general  issue,  evidence  is  admissible  to  estab- 
lish the  special  defenses. 
In  an  action  for  damages  for  slander,  libel,  or  defamation,  the  defendant 
may  plead  the  truth  of  what  he  has  said,  or  written,  and  prove  it  by 
any  legal  evidence. 

Jacob  Hawkins  vs.  New  Orleans  Printing  and  Publishing  Com- 
pany, 134. 
Mere  inaction  on  the  part  of  a  plaintiff,  does  not  amount  to  an  abandon- 
ment of  his  suit. 

Turner,  Wilson  &  Co.  vs.  McMain,  298. 
A  mere  trespasser  can  not  put  at  issue  the  title  of  the  person  who  is  in 
possession,  as  owner,  of  the  property  trespassed  on. 

Hebert  vs.  Lege,  511. 
A  motion  to  strike  out  the  answers  of  a  witness,  as  irrelevant,  or  not 
responsive,  should  be  passed  on  by  the  court  separately,  as  a  pre- 
liminary matter,  and  not  referred  to  the  merits. 

McLear  &  Kendall  vs.  Succession  of  J.  L.  Hunsicker,  539. 
Article  326  of  the  Code  of  Practice  which  provides  that  if  a  defendant 
denies  his  signature  of  the  instrument  he  is  sued  on,  he  shall  not,  if 
his  signature  is  proven,  be  allowed  to  set  up  any  other  defense,  only 


INDEX.  923 

PRACTICE— Continued. 

applies  when  the  instrument  sued  on  purports  to  be  signed  by  ihe 
defendant  Mmaelf,  It  does  not  apply  when  the  instrument  is  signed 
by  one  assuming  to  be  the  agent  of  the  defendant 

G.  M.  Bayly  &  Pond  vs.  K  A.  Glvens,  Sr.,  546. 

"Whoever  claims  the  ownership  of  property  which  has  been  sold  at 
sheriffs  sale,  under  a  Judgment  not  absolutely  null,  must  first  pro- 
ceed by  a  direct  action  to  annul  the  judgment.  Neither  such  a  judg- 
ment, nor  the  sheriff's  sale  made  under  it  can  be  assailed  col- 
laterally. 

Gillis  vs.  Carter,  698.     , 

The  purchaser  of  unmortgaged  property,  sold  under  the  decree  of  a 

court  of  competent  jurisdiction,  rendered  in  a  suit  where  the  proper 

parties  were  duly  represented,  can  not  have  his  title  to  the  property 

assailed  in  any  collateral  manner;  or,  on  the  ground  of  irregularities 

in  the  legal  proceedings  which  only  the  defendant  in  the  proceedings 

could  plead. 

O'Hara  vs.  Mrs.  Booth  et  al.,  817. 

Third  Oppositions  and  Interventions, 

A  third  opponent  who  claims  a  privilege  on  property  seized,  under  a  fieri 

facias,  sets  forth  his  demand  in  a  sufficiently  specific  manner  when 

he  states  its  nature,  the  special  transaction  in  which  it  founds,  its 

exact  amount,  and  the  particular  property  on  which  he  claims  a 

privilege. 

F.  S.  Goode  vs.  John  Nelson  et  aL     £.  J.  Gay,  Third  Opponent, 

143. 

A  third  opposition  is  only  permitted  when  the  opponent  is  the  owner  of, 

or  has  a  privilege  on,  the  thing  seized. 

Boubede  vs.  Aymes,  274. 

Opposition  to  the  account  of  an  administrator,  and  the  homologation  of 

the  account,  are  parts  of  one  suit,  and  should  be  passed  on  in  one 

decree,  and  not  in  separate  decrees. 

Succession  of  Carmelite.  Planchet.     Opposition  of  Y.  Yeazey, 

520. 

An  intervenor  may  make  whatever  amendments  of  his  pleadings  thai 

the  plaintiff  may  make,  provided  the  amendments  do  not  retard  the 

main  suit. 

M.  Gillis  vs.  B,  E.  Carter,  et  al.,  698. 

What  may,  and  may  not  be  Tried  in  Vacation, 

A  claim  of  ownership  set  up  by  a  third  person  to  certain  property  sought 
to  be  attached  in  a  suit,  can  not  be  adjudicated  on  a  rule  tried  in 
vacation. 

City  of  New  Orleans  vs.  John  A.  Morris,  241. 
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Amendment  of  Pleadings. 

An  amendment  in  the  pleadings,  by  which  the  plaintiff,  a  liquidating 
partner,  olaims  to  be  sole  owner  of  the  debt,  individually,  is  admis- 
sible. 

J.  U.  Payne  vs.  John  Furlow,  160. 

In  Whose  Name  Actions  Should  he  Brought 

The  husband  may  and  should  sue  in  his  own  name  to  enforce  any  right 

of  his  wife,  except  when  the  wife  exclusively  administers  her  own 

property,  or  when  the  ownership  of  some  dotal  or  paraphernal  effect, 

or  real  right  of  hers  is  involved.  A  Joinder  of  the  wife  will  be  treated 

as  mere  surplusage. 

Mary  D.  Cooper  vs.  Cappel,  213. 

No  association  of  persons  can  appear  in  court  as  a  corporation,  unless 
organized  as  such,  in  strict  accordance  with  law.  Unless  so  oi^gan- 
ized  it  can  only  sue  in  the  individual  names  of  its  members. 

Workingmen's  Accommodation  Bank  vs.  Converse,  369. 

Bules. 

No  petitory  action,  or  action  to  annul,  can  be  instituted  by  rule. 
Any  party  in  interest  may  proceed  by  rule  to  remove  any  thing  which 
illegally  clouds  a  title. 

New  Orleans  National  Bank  vs.  Raymond,  355. 

Citation. 

Service  of  a  rule  to  dissolve  an  injunction,  at  the  office  of  plaintiff,  on 
some  other  occupant  of  the  office,  is  not  a  legal  service. 
The  appearance  of  a  party  merely  to  take  an  appeal,  does  not  cure  aoy 
defect  in  the  service  of  citation  on  him. 

Charles  Marin  vs.  Widow  J.  Thierry,  362. 

When  an  owner  of  property  within  this  State,  who  is  absent  from  the 
State,  is  sued,  in  a  court,  within  whose  jurisdiction  the  property  is 
situated,  he  may  be  brought  into  court  and  have  a  judgment  in  rem 
rendered  against  him,  either  by  attaching  the  property,  or  by  having 
a  curator  ad  hoc  appointed  to  represent  him.  Service  of  citation  on 
such  curator  is  sufficient 

James  J.  CHara  vs.  Mrs.  E.  Booth  and  Nicholas  ConneU,  817. 

Continuance, 

The  absence  of  a  witness  is  no  ground  for  a  continuance,  unless  the 
party  asking  the  continuance  shall  make  affidavit  that  he  expects  to 
procure  the  absent  witness,  and  that  the  facts  to  be  proved  by  such 
witness,  can  not  be  proved  by  any  other  one,  known  to  affiant 

State  vs.  Mollie  Robinson,  364. 
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Exceptions, 

When  the  exception  filed  by  a  defendant,  is  in  substance  an  answer,  and 
is  referred  by  the  court  to  the  merits,  the  case  is  fairly  at  issue,  and 
may  be  tried  and  adjudicated,  without  any  further  answer. 

Frank  Mayeur  vs.  B.  Bloomfleld  &  Co.,  398. 

The  verbal  reservation  of  a  right  to  file  exceptions,  made  by  an  attor- 
ney, in  a  case  before  a  district  court,  is  of  no  effect 

State  vs.  McCoy,  593. 

An  exception  to  the  Jurisdiction  of  a  court  should  not  be  referred  to  the 
merits,  but  passed  on  at  once. 

Flournoy  vs.  Flournoy,  732. 

Who  are  Necessary  Parties  to  a  Suit 

In  an  action  to  annul  a  sale  of  property  made  by  an  administrator,  he 
must  be  made  a  party. 

Herrmann  &  Vignes  vs.  L.  Fontelieu,  Administrator,  et  al.,  502. 

Cumulation  of  Demands, 

Two  or  more  demands,  not  exclusive  of  each  other,  may  be  properly 

cumulated  in  one  suit. 

Tertrou  vs.  Durand,  506. 

PRESCRIPTION. 

The  action  to  annul  a  judgment  is  prescribed  in  one  year  from  the  date 

of  the  judgment. 

Stevenson  vs.  Weber,  105. 

A  confession  of  judgment,  although  made  in  a  court  without  jurisdic- 
tion of  the  case,  has  the  force  and  effect  of  an  account  stated  and 
acknowledged,  and  is  only  prescribed  in  ten  years. 

Payne  vs.  Furlow,  160. 

The  action  to  annul  a  contract  on  account  of  lesion,  is  prescribed  in  four 
years. 

Mrs.  Sarah  A.  Blake  vs.  S.  O.  &  T.  A.  Nelson,  245. 

The  action  to  annul  a  mortgage  given  by  a  debtor  in  favor  of  one  of  his 
creditors,  on  the  ground  of  simulation  and  fraud,  is  prescribed  by 
one  year  from  the  date  of  the  mortgage. 

Renshaw,  Cammack  &  Co.  vs.  Edwin  C.  Herbert  et  al.,  285. 

Actions  to  set  aside  public  sales  on  account  of  any  informalities  con- 
nected with  them,  are  prescribed,  as  to  aU  persons,  in  five  years. 

Mrs.  Nancy  M.  Eraser  vs.  Zylicz,  534. 

The  liability  of  the  widow  for  her  share  of  community  debts  is  prescribed 
in  ten  years  from  her  acceptance  of  the  community. 

Ludeling  vs.  Felton  et  al,  719. 
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Prescription  in  Criminal  Matters. 

The  recovery  of  a  fine  for  the  violation  of  a  criminal  statute  lb  prescribed 
in  six  months  from  the  time  the  fine  is  incurred. 

The  State  vs.  R  R  King,  704. 

Interruption  and  Suspension  of  Prescription. 

Legal  citation  upon  one  of  several  solidary  debtors  interrupts  prescrip- 
tion ns  to  all. 
The  interruption  of  prescription  by  a  suit,  works  a  suspension  of  pre- 
scription, as  to  every  one  affected  by  the  interruption,  during  the 
pendency  of  the  suit. 

Turner,  Wilson  &  Co.  vs.  W.  W.  McMain  et  aL,  29a 

Prescription  will  not  be  suspended  on  account  of  the  absence  of  the 

creditor  from  the  domicile  of  the  debtor,  when  it  appears  that  it  was 

in  the  power  of  the  creditor  to  reach  the  domicile,  and  there  bring 

suit  in  time  to  avoid  the  prescription  of  his  debt. 

Duncan  vs.  Dimcan,  829. 
PRESUMPTIONS. 

Legal. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  notaries 

of  other  States  have  no  greater  powers  than  are  possessed  by  those 

of  this  State. 

McLear  &  Kendall  vs.  Succession  of  Hunsicker,  539. 

PRINCIPAL  AND  AGENT. 

See  Aoenct. 

PRIVILEGE. 

If  the  proceeds  of  the  movables  and  unmortgaged  property  of  a  suc- 
cession do  not  suffice  to  pay  off  its  privileged  debts,  those  debts 
must  be  first  referred  for  payment  to  the  proceeds  of  its  property 
incumbered  by  the  youngest  mortgage. 
The  vendor's  privilege  is  only  operative  as  to  third  persons,  from  the 

moment  of  its  registry. 
The  vendor's  privilege  will  not  take  rank  over  a  mortgage  recorded 
before  its  own  registry,  unless  its  own  r^g^try  was  made  on  the 

day  of  the  sale. 

Succession  of  Marc,  412. 

To  maintain  his  privilege  on  property  sold  by  him,  as  to  third  persons, 

the  vendor  must  record  the  sale. 

Succession  of  Bofenschen,  711. 

Seizure  of  property  under  the  execution  of  a  valid  judgment,  gives  a 

lien  on  the  property,  superior  to  any  privilege  recorded  against  it 

subsequent  to  the  seizure. 

O'Hara  vs.  Mrs.  E.  Booth  and  ConneU,  817« 
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Where  a  judgment  creditor  is  clothed  by  law  with  a  certain  privilege,  or 
pledge,  the  mere  absence  of  any  express  recognition  of  the  privilege, 
or  pledge,  in  the  judgment  of  the  court,  does  not  impair  the  lien. 

J.  D.  Hill  &  Co.  vs.  Mrs.  Bourcier  et  al.,  841. 

PROHIBITION,  WRIT  OF. 

The  writ  of  prohibition  will  not  issue  to  restrain  an  inferior  ju^ge  from 
doing  any  act,  when  he  has,  prima  faciei  jurisdiction^ 

State  ex  rel.  Comminge  vs.  Judge  Superior  District  Court,  860. 

This  court  will  not  issue  a  writ  of  prohibition  to  a  lower' court  forbid- 
ding it  to  proceed  in  a  case  before  it,  of  which  it  has  not  jurisdic- 
tion, until  a  plea  to  its  jurisdiction  has  been  filed  in  the  lower  court, 
and  overruled  by  it 

State  ex  rel.  J.  Larleux  et  al.  vs.  Judge  Fifth  District  Court,  806. 

♦  PROHIBITORY  LAWS. 
See  Public  Policy. 

PUBLIC  POLICY. 

No  act  reprobated  by  law.  can  be  made  valid  by  anybody's  ratification. 

Anderson  vs.  Pike,  120. 
RECUSATION. 

See  Judges. 

RELEASE  BONDS. 

See  Executions. 

REMOVAL  OF  CASES  FROM  STATE  TO  FEDERAL  COURTS. 

The  order  of  a  State  court  transferring  a  case  before  it  to  the  circuit 
court  of  the  United  States  may  be  appealed  from. 

Under  the  judiciary  act  of  1789  a  suit  is  removable  from  a  State  to  the 
Federal  court,  when  the  Federal  court  has  jurisdiction  of  it,  only  on 
the  application  of  the  defendant,  who  is  a  citizen  of  another  State, 
or  is  an  alien,  made  at  the  time  he  files  an  appearance,  and  when  the 
plaintifiT  in  the  suit  is  a  citizen  of  the  State  wherein  the  suit  is 
brought. 
'  Under  the  said  act  of  1789  only  an  original  suit,  pending  in  a  State 
court,  is  removable  to  the  Federal  court.  Hence  a  suit  brought  in  a 
State  court  to  annul  a  judgment  of  that  court,  or  to  restrain  its  ex- 
ecution, being  only  an  auxiliary  suit,  is  not  removable. 

A  Federal  court  is  without  jurisdiction  to  enjoin  proceedings  in  a  State 
court,  and  therefore,  no  suit  pending  in  a  State  court,  whose  object 
is  to  enjoin  the  execution  of  a  judgment  of  that  court,  is  removable 
to  the  Federal  court. 

Ferdinand  M.  Goodrich  vs.  Logan  Hunton,  372. 
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The  judge  of  a  State  court  has  jurisdictioii  to  determine  whether  the 
party  applying  to  remove  a  suit  pending  before  him,  to  a  drcuit 
court  of  the  United  States,  is  one  who  is,  under  the  act  of  Congress, 
entitled  to  remove  the  suit 

A  mandamus  suit  in  a  State  court  is  not  removable  to  a  Federal  court 
on  a  plea,  or  allegation,  which  raises  the  issue  of  title  to  an  ofBoa 
State  ex  rel.  Allen  Jumel,  Auditor,  etc.,  vs.  George  R  John- 
son, 999. 

RES  ADJUDICATA. 

In  a  suit  to  annul  a  judgment,  brought  within  a  year  from  the  date  of 
the  judgment,  the  judgment  can  not  be  pleaded  as  res  adjudicata, 

Elizabeth  Edwards  and  Husband  vs.  Edwards,  597. 

When  the  principal  parties,  and  the  thing  demanded,  in  two  suits,  are 
different,  the  judgment  in  one  can  not  be  pleaded  as  res  adjudicata 
in  the  other  suit. 

Rhoda  E.  White  vs.  Myra  Clark  Gaines.    On  Rule  to  Traverse 
Answers  of  Garnishees,  769. 

The  plea  of  res  adjudicata  will  not  be  considered,  on  a  motion  to  dis- 
miss.   It  must  be  referred  to  the  merits. 

Beobe  vs.  Guinault,  795. 

REVENUE  LAWS. 

If  an  importer  of  foreign  goods  has  so  gravely  violated  the  revenue  laws 
of  the  United  States  as  to  render  the  goods  liable  to  confiscation, 
and  himself  obnoxious  to  the  penalties  of  his  act,  prescribed  by 
said  laws,  he  will  become  liable  to  any  innocent  purchaser  of  those 
goods,  for  whatever  sums  the  purchaser  may  have  to  pay  the  gov- 
ernment, in  order  to  compromise  the  suit  to  confiscate  the  goods; 
and  for  all  necessary  expenses  incurred  by  such  purchaser,  in  effect- 
ing the  compromise.  Such  a  compromise  inures  to  the  direct  relief 
of  the  importer,  which  makes  the  latter  liable  for  whatever  the  com- 
promise has  cost  the  former. 
Where,  by  the  terms  of  the  United  States  revenue  law,  the  penalty  of 
Its  violation  is  the  forfeiture  of  the  goods  without  alternative,  then 
the  property  in  said  goods  vests  at  once  in  the  government,  and  no 
purchaser  of  said  goods,  however  innocent,  can  acquire  any  title  to 
them.  They  remain  liable  to  seizure  and  confiscation,  wherever 
found. 

Summers  &  Brannins  vs.  J.  S.  Clark,  93. 

REVIVAL  OF  JUDGMENT. 
See  Judgment. 
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Sales  of  Movables. 

Where  a  creditor,  who  has  bought  certain  movables  from  his  debtor,  by 

crediting  the  latter  on  his  account  with  the  price  of  the  movables, 

instantly  resells  the  property  to  the  debtor,  the  sale  will  be  valid,  as 

between  them,  whether  any  delivery  was  made  to  the  creditor,  or  not. 

Edward  J.  Gay  &  Ck).  vs  Crichlow  &  Donelson  et  al.,  122. 

What  the  Vendor  must  Bo,  b^ore  He  can  Exact  the  Price, 

A  vendor  who  has  guaranteed  a  good  title  to  the  property  he  has  sold, 

can  not  collect  the  price  of  the  sale  from  the  vendee  until  he  has 

made  the  title  good. 

Wamsley  vs.  Himter,  628. 

NuUity  of  Sales. 

A  creditor  can  not  annul  a  judicial  sale  of  his  debtor's  property,  (made 
at  the  instance  of  another  creditor)  on  account  of  any  informality 
in  the  proceedings  affecting  the  sale,  unless  he  proves  that  such  in- 
formality has  caused  him  an  injury. 

Charles  T.  Howard  vs.  William  B.  Schmidt,  129. 

The  sale  of  the  property  of  an  absentee,  who  owes  no  debts,  and  is  liv- 
ing at  the  time,  made  by  one  who  has  obtained  its  administration, 
imder  an  order  of  court,  without  any  proof  having  been  made  that 
the  absentee  was  dead,  or  had  been  absent  for  ten  years  and  not 
heard  from,  is  null  and  void. 
A  Siale  made  by  an  order  of  court  without  authority  to  give  the  order, 
is  utterly  void  and  prescription  will  not  run  in  its  favor. 

R  B.  Bums  vs.  A.  H.  Van  Loan  etal.;  and  J.  L.  Hargrove  vs. 
Buf  us  Stanley  et  al.    Consolidated,  560. 
A  simulated  transfer  of  property  will  not  protect  it  from  the  pursuit  of 
the  real  owner's  creditors. 

White  vs.  Gaines,  768. 
Judicial  Sales. 

By  appointing  an  appraiser,  the  debtor  cures  any  defect  in  the  adver^ 
tisement  of  a  judicial  sale. 

Howard  vs.  Schmidt^  129. 
The  adjudication  of  property  sold  under  execution,  at  the  suit  of  a 
privilege  creditor,  for  a  price  less  than  the  amount  of  a  prior  priv- 
ilege is  utterly  void. 

O'Hara  vs.  Mrs.  Booth  et  al*,  817^ 

Svjccession  Sales. 

In  sales  of  succession  property,  even  to  pay  debts,  the  property  must 
bring  the  full  amount  of  its  appraisement,  or  be  subsequently  sold 
on  credit    But  such  sales,  even  when  the  property  is  sold  below  itii^ 
59 
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appraisement,  will  not  be  disturbed  if  it  be  shown  that  the  property 
brought  its  actual  value. 

Herrmann  &  Yip^nes  tb.  Fontelieu,  502. 

Property  of  minors,  unless  sold  to  pay  the  debts  of  tJie  succession^  must 

bring  the  full  amount  of  its  appraisement    Otherwise,  its  sale  will 

be  annulled. 

Mrs.  Nancy  M.  Eraser  vs.  Zylicz,  534. 

SEIZUBE  AND  SALE. 

Seb  Exbcutoby  Pbocesdings. 

SERVITUDK 

Where  a  lot  in  a  cemetery  is  sold,  with  reference  to  a  certain  plan,  on 
which  plan  appears  a  certain  ayenue,  leading  up  to,  or  close  beside 
the  lot,  alTording  a  convenient  highway  to  and  from  it,  that  avenue 
becomes  a  servitude  in  favor  of  the  lot,  and  can  not  be  legally  ob- 
structed. 

A  servitude  may  be  shown  by  parol  evidence. 

Burke  vs.  VaU,  38. 

SHERIFF. 

The  sheriff  is  presumed,  as  to  any  official  act,  to  have  done  his  duty,  and 
who  allies  that  he  has  made  an  excessive  levy  must  prove  it 

Hefner  vs.  Hesse  &  Vergez,  149. 

Sheriff's  Deed. 

The  proces  verbal  of  a  sheriff,  containing  all  necessary  redtals,  signed  by 

the  sheriff,  and  the  purchaser  of  the  property  sold  at  public  sale  by 

the  sheriff,  and  attested  by  two  witnesses,  has  the  legal  value  of  a 

formal  sheriffs  deed. 

Jacob  Strauss  vs.  M.  Soye  et  al.,  270. 

STAMPS. 

When  the  mortgage  act  has  the  necessary  revenue  stamps,  the  notes 
Identified  with  the  act  need  not  be  stamped. 

J.  W.  Garrish  vs.  W.  B.  Hyman,  28. 

SUCCESSION. 

Creditors  of  a  succession  who  permit  the  heirs  to  take  possession  of  its 
property  without  having  resorted  to  the  action  for  a  separation  of 
patrimony,  become  mere  ordinary  creditors  of  the  heirs. 
One  who  buys  the  interest  of  an  heir  in  a  succession,  the  administra* 
tion  of  which  has  dosed,  and  the  property  of  which  is  in  the  pos- 
session of  the  heirs,  does  not  become  liable  for  that  heir's  share  of 
the  debts  of  the  succession. 

Sevier  vs.  Inez  B.  Oordon,  440. 
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SUCCESSION--Oontlnued. 

If  the  surviying  husband  did  not  open  his  wife's  suocesslon,  of  which  he 
enjoyed  the  usufruct,  the  assets  of  her  succession  may  be  distributed 
by  the  probate  courts  in  the  administration  of  the  husband's  succes- 
sion, when  his  heirs  are  her  heirs,  and  the  heirs  of  the  one,  set  up 
no  demand  against  the  heirs  of  the  other  succession,  involving  more 

than  five  hundred  dollars. 

Floumoy  vs.  Floumoy,  737. 

What  are  Legal,  and  What  Illegal  Expenses,  in  Administering  Successions. 

In  a  small  succession,  five  per  cent  on  the  amount  of  the  inventory  is  a 
reasonable  allowance  for  attorney's  fees. 

Until  it  be  shown  that  there  are  absent  heirs,  not  represented,  no  at- 
torney should  be  appointed  to  represent  them. 

The  fees  of  attorneys  for  absent  heirs,  unless  their  services  are  proved 
to  have  been  valuable  to  the  succession,  must  be  paid  out  of  the 
shares  of  the  heirs  they  represent 

The  charges  of  notaries,  and  other  officials,  in  succession  matters,  are 
fixed  by  law,  and  must  be  rigidly  adhered  to. 

Succession  of  Harris,  743. 

Acceptance  of  by  Heirs, 

The  institution  of  a  suit  in  the  capacity  of  heir  of  a  decedent,  or  the  sale 
by  an  heir  of  his  interest  as  heir  in  a  succession,  amounts  to  the  ac- 
ceptance of  the  succession,  pure  and  simple. 

In  the  Matter  of  Mrs.  A.  L.  Brashear  and  Her  Husband  vs.  Mrs. 
Charlotte  M.  Conner,  347. 

Liability  of  Heirs  WIio  Accept  Purely  and  Simply. 

Heirs  who,  when  they  attain  majority,  sue  for  a  partition  of  the  prop- 
erty of  the  succession,  and  enter  into  its  possession,  thereby  accept 
the^succession  purely  and  simply.  They  cease  to  be  beneficiary 
heirs,  and  become  personally  bound  for  the  debts  of  the  succession. 

John  V.  Sevier  vs.  Inez  R  Gordon,  Wife,  etc.,  440. 

SUBETY. 

A  surety  can  not  be  held  under  a  judgment  void  as  to  his  principal. 

Moaoskey,  Bigley  &  Co.  vs.  Wingfleld  &  Bridges;  141. 

The  surety  on  a  bond,  by  virtue  of  which  a  sheriff  releases  money,  or 

other  property,  imder  attachment  in  his  hands,  is  liable  on  the 

bond. 

A.  L.  Slawson  vs.  Bobert  J.  Eer,  295. 

The  surety  of  an  administratrix  who  fails  to  perform  her  duties  as  pre- 
scribed by  law,  has  a  right  to  be  released  from  his  bond. 

Sanders  vs,  Adeline  Edwards,  696, 
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A  oonfeesion  of  Judgment  by  a  principal,  has  on  tlie  surety,  only  the 
force  of  a  private  agreement  between  the  principal  and  his  creditor. 
Even  after  a  judgment  against  the  principal,  any  agreement  made  with 
him  by  the  creditor,  without  the  assent  of  the  surety,  which  defers 
payment,  or  in  any  wise  impairs  the  recourse  of  the  surety  against 
the  principal,  will  discharge  the  surety. 

Allison  vs.  Thomas  &  Bosenfeld,  732. 
A  surety  can  not  benefit  by  an  exception  personal  to  the  principal. 

Jordan  &  Co.  vs.  AndersQn,  749. 
Pending  a  suit  against  a  principal,  and  his  surety,  the  surety  can  not  ask 
that  proceedings  against  him  shall  be  arrested  until  the  property  of 
the  principal  has  been  discussed.  In  such  case  he  can  only  ask, 
after  having  complied  with  certain  requirements  exacted  by  law, 
that  the  property  of  the  principal  shall  be  discussed  under  execu- 
tion, before  recourse  on  his  property  is  had. 
The  mere  neglect  of  a  privilege  creditor  to  sue  will  not  release  the 
surety  of  the  debtor,  even  to  the  extent  of  the  value  of  the  privi- 
l^e  held  by  the  creditor,  unless  it  be  proved  that  in  consequence  of 
such  neglect,  the  privilege  was  lost. 

J.  D.  Hill  &  Co.  vs.  Mrs.  Bourcier  et  aL,  841. 
TAXES. 

Unpaid  Taxes,  as  Affecting  Sheriff's  Deeds. 

The  validity  of  a  sheriffs  deed  is  not  affected  by  the  fact  that  the  ac- 
crued taxes  on  the  property  conveyed  by  the  deed,  had  not  been 

paid. 

Jouet  vs.  Mrs.  Mortimer,  206. 

€k)nsiitutionality  of  Taxes. 
The  constitutional  provision  that  taxes  shall  be  equal,  and  uniform,  does 
not  prevent  the  Legislature,  or  any  municipal  corporation  author- 
ized thereto  by  the  Legislature,  from  dividing  the  objects  of  taxa- 
tion into  different  classes,  and  imposing  different  taxes  on  each  class. 
It  merely  requires  that  the  tax  on  each  member  of  the  same  class 
shall  be  the  same. 

City  of  New  Orleans  vs.  Julius  Kaufman  et  al.,  283. 

Liens  and  Personal  Obligations  Flowing  from  Taxes, 

The  assessment  of  a  tax  against  an  individual,  creates,  not  merely  a  lien 

on  his  property,  but  also  a  personal  obligation  to  the  full  amount  of 

the  tax. 

City  of  New  Orleans  vs.  Day,  416. 

Tax  Laws, 

Former  statutes,  providing  for  the  collection  of  "  back  taxes,"  not  being 

in  conflict  with  act  No,  96  of  the  extra  session  of  1877,  which  only 

refers  to  future  taxes,  are  not  repealed  by  it. 

City  of  New  Orleans  vs,  L,  Mi^dison  Day,  416. 
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TAX-TITLES. 

The  purchaser  of  property,  sold  for  taxes  in  accordance  with  the  pro- 
visions of  law,  holds,  prima  fade,  after  the  delay  for  redeeming  has 
expired,  a  valid  title;  and  such  title  can  not  be  disregarded,  or  as- 
sailed collaterally,  like  a  simulated  title,  but  must  be  attaclced  in  a 
direct  action  to  annul. 

Pierre  Lannes  vs.  Worldngmenls  Bank  et  al.,  112. 

The  tax-sale  of  property  which  has  been  assessed,  and  sold  as  the  prop- 
erty of  one  who  is  not  the  owner,  conveys  no  title  to  the  purchciser. 

The  tax-sale  of  property  is  fatally  defective,  if  the  assessment  or  the 
advertisement  under  which  the  sale  is  made  contains  no  description 
of  the  property  sufiBciently  specific  to  clearly  identify  it 

The  assessment  stands  in  lieu  of  a  judgment.  It  is  the  foundation  of 
all  which  follows,  and  must  contain  an  accurate  and  sufficient  de- 
scription of  the  property,  as  required  by  the  statute. 

The  want  of  such  description  in  either  the  assessment,  the  advertise- 
ment for  sale,  or  in  the  tax-title  is  fatal  to  such  title. 

Valery  Thibodaux  vs.  J.  N.  Keller,  and  Howell  &  Keller  vs.  Val- 
ery  Thibodaux.    Consolidated,  508. 

The  deed  of  a  State  tax  collector  is  not  conclusive  of  the  legality  of  the 
title  conveyed  by  it.  If  such  a  title  is  properly  put  at  issue,  its 
validity  must  be  proved  by  the  party  claiming  under  it 

State  ex  rel.  Louis  Fix  vs.  F.  J.  Herron,  Becorder  of  Mortgages, 
et  al.,  848. 

WJiat  Property  is,  and  What  is  not  Exempt  from  Taxation. 

The  return  of  the  city  tax  assessor,  setting  forth  the  amount  oC  the 
taxable  capital  of  a  banking  corporation,  will  be  held  as  true,  until 
the  contrary  has  been  shown  by  the  bank. 

When  a  bank  claims  that  a  portion  of  its  capital  is  invested  in  United 
States  bonds,  stocks,  or  currency,  it  must  show  affirmatively,  the 
exact  amount  of  its  capital  so  invested.  Otherwise,  its  capital  thus 
invested  will  not  be  exempt  from  taxation. 

The  mere  fact  that  at  various  periods  during  the  year  the  tax  is  as- 
sessed, the  bank  "  held  "  large  amounts  in  United  States  currency, 
will  not  exempt  its  capital  from  taxation  to  the  extent  of  those 
amounts,  unless  the  bank  proves  that  the  currency  so  "  held  "  was  a 
part  of  its  capital. 

While.the  ordinary  deposits  of  United  States  ciy-rency  (or  national 
bank  notes),  in  a  bank  by  its  customers  enter  into,  and  form  a  part 
of  its  assets,  they  at  the  same  time  create  liabilities  of  the  bank,  and 
thus  of&et  themselves  as  assets.  Siich  deposits  therefore  do  not 
constitute  a  portion  of  the  capital  of  a  bank,  and  hence  the  bank 
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.  can  not  claim  that  its  capital  shall  be  exempt  from  taxation  to  the 
amount  of  such  deposits. 
The  capital  of  a  bank  which  is  subject  to  taxation,  as  capital,  is  made 
up  of  the  balance  of  its  assets  remaining  after  deducting  the  debtB, 
that  portion  of  its  assets  exempt  from  taxation,  and  that  portion 
which  is  taxed  under  another  name  than  capital. 
United  States  currency,  and  national  bank  notes  belonging  to  a  bank, 
although  non-taxable,  are  a  part  of  its  assets,  and  in  ascertaining 
the  real  amount  of  its  taxable  capital,  such  currency,  and  notes, 
must  be  held  as  compensating  the  debt  due  depositors,  and  thus, 
pro  tanto,  extinguishing  the  liability  of  the  bank. 

City  of  New  Orleans  vs.  New  Orleans  Canal  and  Banking  Com- 
pany, 851. 

THIRD  OPPOSITION. 

See  Practice. 

TRESPASS. 

Co-trespassers  are  liable  in  solido. 
The  attempt  of  a  lessee,  or  his  vendee,  to  forcibly  remove  from  the 
leased  premises,  property  subject  to  the  lessor's  privilege,  is  a  tres- 
pass, soimding  in  damages. 

Mary  D.  Cooper  et  aL  vs.  Samuel  C.  Cappel  et  aL,  213. 

Damages  in  Trespasses, 
See  Damages. 

TUTORS  AND  UNDEB-TUTORS. 

A  minor  can  not  sue  his  tutor  for  what  may  be  due  him  by  the  latter,  nor 
sue  to  subject  to  his  claims  his  tutor's  property,  during  the  exist- 
ence of  the  tutorship. 
An  heir  who  has  attained  majority  can  not  subject  any  part  of  his 
tutor's  property  to  the  logal  mortgage  he  may  have  on  it,  until  he 
has  first  obtained  a  judgment  of  liquidation  and  settlement  of  bis 
claims  against  the  tutor. 

Elizabeth  Gibbs  et  al.  vs.  Joseph  A.  Lum  &  Co.,  526. 

The  tutor  of  minors  is  a  proper  party  to  sue  for  the  removal  of  an  un- 

der-tutor. 

Mrs.  Nancy  M.  Fraser,  Wife,  eta,  vs.  Paul  Zylicz,  534. 

The  homologation  of  a  tutor's  accounts,  even  when  had  contradictorily 
with  the  under-tutor,  is  not  conclusive  on  minors,  who  may,  after 
majority,  contest  the  accounts. 
The  citation  of  an  heir,  by  the  tutor,  to  oppose  an  account  rendered  by 
the  tutor  after  the  heir  is  of  age,  puts  at  issue  aU  of  the  accounts 
rendered  by  the  tutor  while  the  heir  w^  a  minor,  and^be  latter  must 
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then  and  there  oppose  all  of  those  previous  accounts,  or  be  con- 
cluded by  them. 
A  tutor  who  has  done  all,  in  the  management  of  a  minor's  property, 
that  a  prudent  administrator  could  do,  can  not  be  held  for  more  than 
the  reyenues  actuaUy  yielded  by  the  property,  and  the  actual  pro- 
ceeds of  its  sale. 

Sarah  L.  Lay  et  al.  vs.  Succession  of  Elias  O'Neil,  722. 
Gk>ing  into  the  Confederate  lines,  and  remaining  there  during  the  late 
war,  by  the  tutor  of  a  minor,  did  not  forfeit  his  tutorship. 
The  tutor  can  not  revive  a  debt  against  a  minor  which  is  prescribed. 
Clement  &  Tremoulet  vs.  Achille  Sigur  and  Mrs.  L.  J.  Sigur, 
798. 

VACATION.  V 

See  Practice,  and  Courts. 

VERDICTS. 

See  Juries. 

WARRANTS. 

Warrants  issued  by  a  police  board,  which  are  not  in  the  form  required 

by  law,  in  order  to  be  received  for  taxes,  will  be  rejected. 

State  ex  rel.  Klein  &  Co.  vs.  Pilsbury,  787.  - 
WIDOWS. 

In  no  casa  can  a  widow,  or  the  estate  of  a  wife,  be  held  for  more  than 
one-half  of  a  community  debt,  and  not  even  for  that  much  unless 
the  widow  or  her  heirs  have  accepted  the  community. 

J.  B.  Reihl  vs.  L.  L.  Martin,  Administrator,  15. 
It  is  the  financial  condition  of  the  widow  at  the  moment  of  her  hus- 
band's death,  and  not  her  condition  at  the  time  she  applies  for  the 
widow's  portion  of  one  thousand  dollars,  which  determines  whether 
she  is  entitled  to  that  portion. 
The  removal  of  the  widow  from  this  to  another  State,  will  not  impair 

her  right  to  the  widow's  portion. 
The  creditors  of  a  succession  can  not  demand  that  the  widow  shall 
give  security  for  the  safe  return  of  the  widow's  portion  to  the 
heirs. 

Succession  of  J.  G.  White,  702. 

Neither  a  decree  of  separation  of  property,  nor  her  husband's  discharge 
in  bankruptcy,  will  relieve  the  widow  from  liability  for  one  half  the 
community  debts,  should  she  accept  the  community. 
The  widow  who  sells  a  part  pf  the  community  property  for  her  own 
benefit,  thereby  accepts  the  community. 

Ludeling  vs.  Felton  et  al.,  719. 
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WILLS. 

A  transpoBition  of  the  words  of  a  will  in  order  to  make  the  devise  con- 
form to  some  supposed  intent  of  the  testator  will  not  be  allowed 
when  thet  words,  just  as  they  stand,  have  a  manifest  meaning  and 
express  a  clear  and  intelligible  idea.  Such  transposition  is  only 
permissible  when  the  language  of  a  will  is  senseless  or  contradic- 
tory. 

Succession  of  Margaret  McAuley,  Wife  of  John  A.  O'Brien,  33. 

Substitutions,  and  Fidel  Commissa. 

A  will  by  which  property  is  devised  to  A,  and  at  his  death  to  B,  involves 
a  substiiiUion,  which  avoids  the  devise  in  favor  of  B. 

Alexander  Anderson  vs.  Mary  A.  Pike,  Tutrix,  IfiO. 

The  clause  of  a  will  by  which  the  testator  gives  a  sum  of  money  to  a 
minor,  and  directs  that  the  sum  shall  be  invested  so  as  to  yield  a 
revenue  until  the  legatee's  majority,  does  not  involve  a  substUutUm, 

The  devise  of  a  certain  sum  to  a  minor,  and  *'  in  the  event  of  her 
death,"  to  another,  is  a  valid  disposition,  and  not  a  prohibited  sub- 
stitution. 

Where  the  clause  of  a  will  is  susceptible  of  two  constructions  that  one 
will  be  adopted  which  gives  effect  to,  rather  than  that  which  avoids 
the  clause. 

A  naked  trust,  to  be  executed  immediately,  as  where  furniture  is  de- 
vised to  a  mother,  for  the  benefit  of  her  minor  child,  is  not  a  fidei 

commissuvu 

Succession  of  H.  D.  Cochrane,  232. 
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